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PREFACE    TO  THE    FOURTH   EDITION. 


The  present  Edition  has  been  considerably  altered  and 
also  reduced  in  bulk.  A  good  deal  of  matter,  which  had 
little  or  no  direct  bearing  on  the  Law  of  Trusts,  has 
been  omitted.  A  large  number  of  cases  which  have  been 
covered  over  and  over  again  by  subsequent  authority, 
have  also  been  omitted.  The  result,  it  is  hoped,  will  be 
to  make  the  work  more  practical,  more  modern  and 
more  useful.  No  very  great  change  has  been  made  by 
legislation  since  the  last  PMition  was  published,  but  the 
Married  Women's  Property  Act,  1907,  the  Conveyancing 
Act,  1911,  the  Lunacy  Act,  1911,  the  Bankruptcy  Act, 
1914,  and  the  Deeds  of  Arrangement  Act,  1914,  have 
effected  some  important,  if  minor,  alterations  in  the  law. 
All  cases  reported  down  to  November,  1914,  have  been 
incorporated  in  the  text.  The  Index  and  Table  of 
Cases  have  both  been  subject  to  much  alteration  and 
revision  consequent  on  the  alteration  in  the  text. 

S.  E.  W. 

4,  New  Sqtjaee, 
Lincoln's  Inn, 

November,  191-1. 
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WAR  ADDENDUM. 


Attention  should  be  drawn  to  the  fact  that  during  the  war  some  slight 
modifications  of  the  law  of  trusts  have  been  introduced  as  to  the  duty  of 
trustees  for  enemies  to  notify  the  Public  Trustee  as  custodian :  see  Trading 
with  the  Enemy  Amendment  Act,  1914,  s.  3;  as  to  vesting  orders,  see  the 
same  Act,  s.  4;  and  as  to  the  delegation  of  trusts  by  power  of  attorney  by 
trustees  engaged  on  war  services,  see  the  Execution  of  Trusts  (War 
Facilities)  Act,  1914. 
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Definitions — Different  kinds  of  Trusts — Who  may  create  Trusts 
— Infants  Settlements — Requisites  for  Valid  Trust. 

Definitions.] — Several  definitions  of  a  "trust"  will  be  found  in  "Trust." 

the  recognised  text-books  which  deal  exclusiveh'  or  incidentally 

with  the  subject  of  this  work.     The  one  perhaps  most  applicable 

to  trusts  at  the  present  day  is  that  given  by  Story,  who  says:  "  A 

trust,  in  the  most  enlarged  sense  in  which  that  term  is  used  in 

English  jurisprudence,  may  be  defined  to  be  an  equitable  right, 

title,  or  interest  in  property,  real  or  personal,  distinct  from  the 

legal  ownership  thereof  ":  Eq.  Jur.  §  964.    And  the  same  learned 

author,  in  another  place,  says:  "  A  '  trustee  '  is  a  person  holding 

the  legal  title  to  property  under  an  exjiress  or  implied  agreement 

to  apply  it,  and  the  income  arising  from  it,  to  the  use  and  for  the 

benefit  of  another  person.     Trusts  are  therefore  equitable  interests 

in  property  based  on  confidence,  over  which  Courts  of   Equity 

alone  have  full  jurisdiction  "':  Cont.  §  296.     These  definitions  of 

a  trust  and  of  a  trustee  have  been  adopted  and  applied  in  Wilson 

V.  Lord  Bury,  5  Q.  B.  D.  518;  and  in  Rr  Williams,  Williams  y. 

Williams,  1897,  2  Ch.  at  p.  18,  Lindlej,  \l.  R.,  defines  trusts 

as  "  equitable  obligations  to  deal  with  property  in  a  particular 

way.       .       A  trust  is  really  nothing  except  a  confidence  reposed 

by  one  person  in  another,  and  enforceable  in  a  Court  of  Equity." 

Th(!  "trustee,"  then,  is  he  who,  while  holding  legal  ownership  "Trustee.' 
or  possession  of,  or  dominion  over,  the  subject  of  the  trust,  is 
bound  to  allow  the  beneficial  enjoyment  or  usufruct  of  the  property 
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to  be  reaped  by  another,  who  is  called  the  "  cestui  que  trust "  or 
"  beneficiary."  A  trustee,  properly  so-called,  must  have  property 
vested  in  him,  or_a^  right  to  call  for  a  transfer  of,  or  to  possess^ 
such  property,  and  there  must  be  a  person  or  persons  for  whom  h"e 
holds,  or  ought  to  hold,  such  property:  Be  Barney,  1892,  2  Ch. 
265.  Now  the  legal  ownership,  the  actual  possession,  the  "legal 
estate,"  is  in  our  jurisprudence  that  which  prima  facie  carries  with 
it  all  the  rights  attaching  to  the  property;  and  apart  from  the 
equitable  jurisdiction  which  fastens  the  performance  of  a  trust 
upon  the  conscience  of  the  legal  possessor,  there  would  be  no 
sanction  for  the  claims  of  the  true  beneficiary.  But  very  early 
in  the  history  of  the  Court  of  Chancery  full  relief  was  granted 
to  the  cestui  que  trust,  and  a  co-ordination  of  his  rights,  a 
parallelism  of  his  equitable  estate  with  the  legal  estate  of  the 
trustee,  was  soon  established;  the  Court  of  Equity,  by  the  appli- 
cation of  one  of  its  own  doctrines,  following  the  common  law,  by 
attaching  to  the  equitable  estate  most  of  the  incidents  of  what 
was  termed  the  legal  estate.  Thus  equitable  estates  in  fee,  in  tail, 
for  life,  &c.,  were  recognised,  and  dealings  with  them  permitted 
and  enforced:  see  HopJcins  v.  Hophins,  1  Atk.  p.  591.  It  is 
not  intended  here  to  trace  the  origin  and  history  of  trusts,  or 
to  speculate  upon  the  extent  of  ecclesiastical  influence  in  their 
production  or  development.  It  is  necessary,  however,  that  the 
supposed  origin  of  trusts,  as  arising  from  the  impossibility  of 
limiting  a  use  of  land  upon  a  use,  should  be  borne  in  mind,  and 
to  remember  that  the  Statute  of  Uses  executes  the  use  of  land  in 
him  to  whom  it  is  first  granted,  so  that  the  legal  estate  attaches  to 
that  use,  and  any  subsequent  uses  are  executed  or  given  effect  to 
only  by  way  of  trusts.  But  it  will  be  seen  that  the  dootrines 
relating  to  trusts,  though  possibly  in  their  inception  applying  only 
to  real  estate,  have  now,  through  the  increased  exigencies  of 
modern  civilization,  come  to  be  extended  not  only  to  an  exceed^ 
ingly  large  number  of  transactions,  b^tJiave_been_ada£tgd4o^ 
fornL_oJL_aiidjnterest  in,  property,  whatever  it_s__nature  may_be:_ 
see  the  definition  clause  (s.  50)  of  the  Trustee  Act,  1893. 

The  exclusive  jurisdiction  of  the  Court  of  Chancery  in  the 
matter  of  the  execution  of  trusts  still  appertains  to  the  Chancery 
Division,  by  virtue  of  sect.  34  of  the  Judicature  Act,  1873,  as 
well  as  all  proceedings  commenced  under  the  Trustee  Act,  1893 
(see  R.  S.  C.  Ord.  LIV.  r.  1),  that  tribunal  alone  having  sufficient 
machinery  for  taking  complicated  accounts  and  making  intricate 
inquiries.     But  for  many  years  the  Common  LaAv  Courts  have 
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possessed  the  power  to  recognise  equitable  defences,  and  they  are 
now  bound,  in  proper  cases,  to  give  effect  to  purely  equitable  rights 
raised  by  defence  or  counter-claim:  see  Mostyn  v.  West  Mostyn 
Coal  Co..  1  C.  P.  D.  145;  Story  v.  Waddle,  4  Q.  B.  D.  289;  cf. 
Att.-Gen.  for  Trinidad  v.  Bourne,  1895,  A.  C.  83. 

The  doctrine  of  trusts  has  the  same  origin,  and  rests  upon  the  Scotland, 
same  principles  in  the  law  of  Scotland  as  it  does  in  the  English 
law:  see  Fleeming  v.  Hoivden,  1  H.  L.  Sc.  &  D.  372,  381;  Rae 
V.  Meek,  14  A.  C.  558;  Brimdm  v.  Williams,  1894,  3  Ch.  at 
p.  188. 

Different  kinds  of  Trusts.] — The  first  and  most  clearly  defined  Simple  or 
division  of  trusts  is  that  which  distinguishes  between  a  simple 
trust  in  A.  for  B.,  and  a  special  trust  created  for  the  purpose  of 
meeting  the  claims  of  a  family,  or  involving  other  matters  which 
require  that  the  dominion  over  the  property  shall  be  vested  in 
trustees  for  the  benefit  of  others:  see  Lord  Bowen's  classification 
of  trusts  in  Soar  v.  Ashwell,  1893,  2  Q.  B.  390.    Trusts,  also,  are  express  or 
either  express  or  direct  trusts,  or  implied  trusts,  the  former  includ-  ^""^  ^^  ' 
ing    roughly    all    those    which    are    contained    in    some    written 
instrument,  or,  as  regards  personal  estate,  expressed  by  word  of 
mouth,  and  the  lattei-  including  trusts  by  operation  or  construction  constructive ; 
of  law,  as,  for  instance,  resulting  trusts,  constructive  trusts,  pro-  resulting; 
perly  so  called,  and  generally  those  trusts  which,  in  consequence 
of  some  fiduciary  relation,  or  some  equitable  considerations,  are,  fiduciary 
from  the  circumstances  of  the  case,  declared  by  the  Court  with 
respect  to  property  which  it  is  thought  to  bo  unconscionable  that 
the  holder  of  it  should  enjoy  for  himself.    Secret  trusts  are  merely  Secret  trusts, 
another  form  of  this  last  description  of  trusts.    If  a  person  receives 
trust  money  and  assumes  to,  and  does  in  :fact,  act  as  a  trustee,  he 
will  be  treated  as  an  express  trustee:  Soar  v.  Ashivell,  1893,  2 
Q.  B.  390;  a  constructive  trust  is  "  a  trust  to  be  made  out  from 
circumstances":  ib.  per  Lord  Bowen. 

Another  distinction  is  to  be  noticed,  namely,  that  between  Exeovited 
executed  and  executory  trusts;  the  former  being  such  as  are  com-  trusts, 
pletely  declared  by  the  instrument  creating  them,  while  the  latter 
are  such  as  are  not  so  completely  declared,  but  require,  as,  for 
instance,  in  the  case  of  marriage  articles,  to  be  elaborated  in  some 
subsequent  document.  The  various  kinds  of  trusts  are  treated  of 
hereafter  in  turn,  and  the  reader  is  referred  to  the  appropriate 
chapter  for  their  more  accurate  definition  and  character. 
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Consideration.]— It  is  not  necessary  that  a  trust  should  rest 
upon  valuable  consideration,  though  in  the  case  of  voluntary  trusts 
the  Court,  as  will  be  seen  by  reference  to  Chapter  VI.,  has  laid 
down  some  rules  which  must  be  observed  in  their  creation;  the 
chief  requirement  being  that  such  trusts  must  be  accompanied  by 
as  perfect  a  disposition,  or  transference  of  the  subject  of  them, 
as  the  nature  of  the  property  permits.  But  when  once  a  person 
has,  by  his  own  voluntary  act,  constituted  himself  a  trustee,  and 
although  he  may  himself  have  supplied  the  trust  property  without 
consideration,  he  is  a  trustee  for  every  purpose,  and  is  liable  for 
his  breach  of  trust  in  the  same  way  as  any  other  trustee:  Drosier 
V.  Brereton,  15  Bea.  221;  see  further  on  this  subject,  post,  pp.  25, 
72. 
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Who  can  create  Trusts.] — Trusts  may,  speaking  generally,  be 

created  by  any  person  who  is  sui  juris,  and  capable  of  dealing  with 

Corporations,   property.    But,  by  the  Act  of  5  &  6  Vict.  c.  76,  s.  94,  corporations 

included  in  the  schedule  to  the  Act  are  themselves  made  trustees 

of  their  property,  and  cannot  therefore  create  trusts  of  it. 

Infants  cannot  generally  bind  themselves  by  any  disposition, 
except  by  marriage  settlements  made  under  the  provisions  of  the 
Infants  Settlement  Acts  (18  &  19  Viet.  o.  43;  23  &  24  Vict, 
c.  83),  which  are  not  affected  by  7  Edw.  7,  c.  18,  s.  2.  Settle- 
ments not  so  made  are  only  voidable,  and  are  not  within  the  pur- 
view of  the  Infants  Relief  Act,  1874:  Dunean  v.  Dixon,  44  C.  D. 
211;  but  settlements  of  a  married  woman's  property  by  her 
husband  are  void  unless  executed  or  confirmed  by  her  when  of  full 
age:  sec  infra.  Under  tlie  first-named  Acts  it  has  been  held,  in 
Re  Sampson  (25  CD.  482),  that  such  a  settlement  may  be  made 
even  after  the  marriage  of  the  infant;  and  in  Re  Phillips  (34 
CD.  467)  that  it  may  be  oixlered,  if  a  female  infant  (at  all  events 
if  she  is  a  ward  of  Court)  has  married  under  the  prescribed  age 
of  seventeen,  after  she  has  attained  that  age. 

Under  sect.  1  of  18  &  19  Vict.  c.  43,  an  infant  can  exercise  for 
the  purposes  of  the  settlement  a  general  power  of  appointment  in 
such  a  way  that  if  the  trusts  fail  he  will  become  absolutely 
entitled  to  the  appointed  property;  and  the  appointment  (except 
where  the  infant  is  tenant  in  tail)  will  operate  though  he  is  under 
age:  Re  Scott,  Scott  v.  Hanbury,  1891,  1  Ch.  298.  A  covenant  to 
settle  after-acquired  property  may  be  inserted  in  a  settlement 
under  the  Act:  Re  Johnson,  Moore  v.  Johnson,  1891,  3  Ch,  48; 
see  Re  Maddy,  1901,  2  Ch.  820. 


Infant 

exercising 

power. 
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Settlements  made  by  male  infants,  other  than  such  as  are  made  Infants 
under    the    Infants   Settlement  Acts,   are  not  void,   and  if  not  no" undTr'" 
repudiated  within  a  reasonable  time  after  coming  of  age  become  -^-ots- 
absolutely  binding:  Edtcunh  v.  Carter,  1893,  A.  C.  360. 

But,  by  the  Married  Women's  Property  Act,  1907,  s.  2,  settle- 
ments made  after  December  31st,  1907,  by  the  husband  of  his 
wife's  property  will  be  void  unless  executed  by  her  if  she  is  of 
full  agC'  or  confirmed  by  her  after  she  attains  full  age;  provided 
that  if  she  dies  an  infant  any  covenant  or  disposition  by  him  will 
bind  any  of  her  property  coming  to  him  on  her  death,  and  which 
he  could  have  disposed  of  apart  from  the  Act. 

In  deciding  whether  a  reasonable  time  has  elapsed  before  re- 
pudiation the  Court  will  take  into  consideration  what  has  taken 
place  in  the  interval  and  the  particular  circumstances:  Tie  Jones, 
Farrington  v.  Forrester,  1893,  2  Ch.  461;  Yiditz  v.  O'Hagan, 
1899,  2  Ch.  569,  where  it  was  held  that  a  married  woman  could 
not  elect  from  time  to  time  as  propertj-  fell  in  whether  or  not  she 
would  affirm  the  settlement.  The  person  seeking  to  repudiate  will 
be  treated  as  knowing  the  contents  of  the  deed  executed  during 
infancy:  Edwards  v.  Carter,  supra.  Where  a  married  woman, 
after  attaining  twenty-one,  by  deed  though  unacknowledged, 
afiirms  a  marriage  settlement  entered  into  while  an  infant,  such 
settlement  is  binding  on  hei-:  Wilder  v.  Pigott,  22  C.  D.  263; 
Re  Hodson,  Williams  v.  Knight,  1894,  2  Ch.  421.  As  to  what 
amounts  to  an  affirmation  of  an  infant's  settlement,  see  Stevens  v. 
Trevor-Garrick,  1893,  2  Ch.  307;  Greenhill  v.  North  British 
and  Mercantile  Insurance  Co.,  1893,  3  Ch.  474.  As  to  the  effect 
of  a  change  of  domicile  on  the  English  doctrine  as  to  ratification 
and  repudiation,  see  Yiditz  v.  O'Hagan,  1899,  2  Ch.  569;  1900, 
2  Ch.  87. 

If  a  representation  has  been  made  on  behalf  of  the  infant  that 
she  was  entitled  to  a  particular  interest  in  property,  and  the  Court 
acts  upon  that  representation,  it  appears  that  the  infant  would  be 
bound  by  it  after  she  comes  of  age:  Mills  v.  Fox,  37  C.  D.  153; 
see  Lovett  v.  Lovett,  1898,  1  Ch.  82. 

An  infant  cannot,  since  the  Wills  Act  (1  Vict.  c.  26),  make  a  Infant's  will, 
■ndll;  and  he  cannot,  since  8  &  9  Vict.  c.  106,  s.  3,  make  a  feoff- 
ment: nor  can  he  execute  a  disentailing  deed. 

In  cases  to  which  the  Married  Women's  Property  Act,  1882,  Married 
does  not  apply,  a  married  woman  may  settle  her  real  estate,  by  Property 
deed  acknowledged,  under  the  Fines  and  Recoveries  Act.      She  ^°*^- 
may,  under  Malins'  Act,  dispose  of  her  reversionary  interest  in 
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personalty,  with  similar  formalities,  that  Act,  however,  not 
referring  to  personal  estate  settled  upon  her  marriage  for  her 
benefit.  The  Act,  moreover,  expressly  applies  only  to  interests 
under  settlements  or  wills  made  after  the  Act  (sect.  1;  and  see  Be 
Elconi,  Layborn  v.  Grover,  1894,  1  Ch.  303);  and  as  the  deed 
executing  a  power  is  usually  read  into  the  instrument  giving  the 
power,  an  appointment  after  the  Act,  under  a  power  given  by  an 
instrument  before  it,  is  not  within  it:  Be  Butler,  3  Ir.  R.  Eq. 
138. 
Lunatic.  It  is  difficult  to  see  how  a  lunatic  can  create  trusts  of  his  pro- 

perty; and  as  he  cannot  contract  a  valid  marriage,  any  majriage 
settlement  might  probably  be  set  aside;  while  a  will  by  a  lunatic 
is  not  valid  when  the  fact  of  incapacity  is  proved,  but  during  a 
lucid  interval  a  will  may  be  executed  and  declared  valid:  Hall  v. 
Warren,  9  Ves.  at  p.  610.  If,  however,  a  lunatic  is  so  found  by 
inquisition,  he  cannot  execute  a  valid  deed  disposing  of  his  pro- 
perty, and  no  issue  can  be  directed  to  try  whether  or  not  he  was 
at  the  time  of  sound  mind:  Be  Walker,  1905,  1  Ch.  160. 
Volunteers  could  probably  not  claim  under  a  trust  declared  by  a 
lunatic  {Niel  v.  Morley,  9  Ves.  478,  481);  nor  could  anyone  else, 
except,  possibly,  a  purchaser  for  value  without  notice  of  the 
lunacy:  Molton  v.  Camroux,  4  Exch.  17;  Price  v.  Berrington, 
3  Mac.  &  G.  486.  It  is  conceived  that  a  settlement  for  value 
would  only  be  disturbed  on  proof  that  the  other  parties  to  the 
settlement  were  aware  of  the  insanity  of  the  settlor:  Imperial 
Loan  Co.  v.  Stme,  1892,  1  Q.  B.  599. 
Felon.  Felons  are  no  longer  liable  to  forfeiture,  their  estate  being,  by 

33  &  34  Vict.  c.  23,  vested  in  an  administrator  appointed  by  the 
Treasury,  or  by  an  interim  curator  appointed  by  justices;  but 
the  convict  is  entitled  to  have  his  debts  paid  out  of  his  property, 
though  sect.  8  of  the  Act  prevents  him  from  alienating  or  charg- 
ing it,  and  he  cannot,  therefore,  declare  a  trust  of  it;  see  now 
Trustee  Act,  1893,  s.  48,  and  Be  Levy  and  Debenture  Corpora- 
tion, 42  W.  R.  533,  where  North,  J.,  held  that  the  Felony  Act 
did  not  apply  to  trust  estates  vested  in  the  convict. 


Words 

expressing 

trust. 


Requisites  for  a  Valid  Trust.] — In  order  to  constitute  a  valid 
trust  "three  circumstances  must  concur:  sufficient  words  to  raise 
it,  a  definite  subject,  and  a  certain  and  ascertained  object  ":  see 
Cruwys  v.  Colman,  9  Ves.  at  p.  323,  per  Sir  W.  Grant. 

With  regard  to  the  first  requisite,  it  will  be  found,  by  reference 
to  Chapter  IX.,  on  Precatory  Trusts,  what  words  have  been  held 


Requisites  I'or  a  trust.  " 

to  be  sufficient.     With  regard  to  the  subject-matter  of  the  trust,  Subject 

it  is  clear  that  siuce,  according  to  the  definition,  a  trust  is  enforce-  °     "^  ' 

able  only  by  virtue  of  the  equitable  jurisdiction,  there  must  be  jurisdiction 

property,  to  the  enjoyment  of  which  the  claimant  is  beneficially  o°""ro''^rt 

entitled;    since,  apart  from  property,  the  powers  of  a  Court  of 

Equity    are    not    exercised:     Bank   of     Scotland    v.    Macleod, 

14    A.  C.  311.     Thus    a    spes   successwnis    and    a    claim    for 

indemnity,  sounding    in  damages,  in  respect  of    loss  of  a  spes 

successionis  is  not  "  property  "  which  can  fall  within  a  trust  to 

settle  after-acquired  property:  Be  Simpson,  S.  v.  S.,  1904,  1  Ch. 

1,  9;  but  see  Be  Mudge,  1913,  2  Ch.  92.     In  further  illustration 

of  this  principle,  reference  may  be  made  to  the  cases  of  voluntary 

societies,  such  aa  the  Scotch  Episcopal  Church  (Forbes  v.  Eden, 

L.  E.  2  Sc.  &  D.  568),  trades  unions  {Bighy  v.  Connol,  14  C.  D. 

482),  and  proprietary  clubs,  in  which  the  members  have  no  interest 

in  the  chattels  or  assets:  Baird  v.  Wells,  44  C.  D.  661;  and  see 

Millica)i  V.  Sullivan,  4  T.  L.  R.  203.      In  all  these  cases,  no 

funds  being  settled  or  disjDosed  of  by  way  of  trust  or  otherwise 

for  the  benefit  of  the  members,  the  Court  cannot  interfere  to  decide 

any  question  relating  to  the  status  or  rights  of  the  members,  or  to 

the  mode  in  which  the  governing  body  exercises  its  functions,  or 

its  jurisdiction  over  a  member.     The  object  of  the  trust  must  be  Object  of 

definite:  see  post.  Chapter  IX. 

It  is  moreover  not  permitted  by  the  rules  of  the  Court  that  in  Fictitious  or 
order  to  confer  jurisdiction  upon  it,  a  fictitious  trust  of  property  ^ 

should  be  created,  and  then  to  bring  what  is  in  effect  a  collusive 
action  for  the  purpose  of  obtaining  the  opinion  of  the  Court  upon 
some  question  relating  to  the  status  of  a  person  affecting  to  be 
interested  as  a  cestui  que  trust:  Gurney  v.  Gwrney,  1  H.  &  M. 
413;  Anon.,  2  H.  &  M.  124;  Cooke  v.  Cooke,  4  D.  J.  &  S.  704; 
in  which  last  case,  however,  the  reasons  given  in  Gurney  v.  Gurney 
were  not  approved;  but  see  Be  Stoer,  9  P.  D.  120.  Trusts  created 
in  the  manner  last  mentioned  have  sometimes  been  called 
"  illusory  "  trusts,  in  which  term  have  likewise  been  included 
voluntary  trusts  for  creditors  {post.  Chapter  VII.),  and  other 
cases  in  which,  though  a  benefit  is  by  the  trust  instrument  given 
to  a  particular  person,  but  not  by  way  of  trust  for  him',  as,  for 
instance,  a  provision  for  remuneration  for  services  rendered,  he  is 
not  entitled  to  ask  for  the  execution  of  the  general  trusts  of  the 
settlement,  as  if  he  were  a  cestui  que  trust  under  it:  see  Shaw  v. 
Lawless,  5  CI.  &  P.  129. 

Although,  in  general,  the  machinery  of  a  trust  is  used  for  the  Where  there 
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is  no  cestui  que  purpose  of  enabling  some  person  to  enjoy  the  usufruct  of  it,  it  has 

enforce  trust,  been  held  that  the  mere  fact  that  there  is  no  cestui  que  trust  who 
can  enforce  the  trust  is  not  enough  to  prevent  the  Court  from 
recognising  it;   and  thus  a  devise  to  trustees  for  the  purpose  of 

Trust  for         defraying   the   keep    of    horses    and   dogs   is    good:    Mitford  v. 

amm  s.  Reynolds,  16  Sim.  105;  Pettingall  v.  Pettingall,  11  L.  J.  Ch. 

176;  Re  Dean,  Cooper-Dean  v.  Stevens,  41  C.  D.  552.  And  if 
the  trust  is  to  apply  so  much  as  may  be  necessary  for  the  purpose, 
the  surplus,  if  not  otherwise  disposed  of,  may,  according  to  the 
true  construction  of  the  will,  pass  either  to  the  trustees  themselves 
(Fettingall  v.  Pettingall,  supra),  or  to  the  heir  or  residuary 
devisee,  as  the  case  may  be. 

Trust  to  erect  lu  like  manner,  a  legacy  to  trustees  upon  trust  to  apply  it  in 
erecting  a  monument  to  the  testator,  so  long  as  the  site  of  it  is 
pointed  out  (Mitford  v.  Reynolds,  supra),  and  whether  in  conse- 
crated or  unconsecrated  ground,  or  in  a  church,  is  probably  valid, 
although  it  is  difficult  to  say  who  would  be  the  cestui  que  trust  to 
enforce  it:  see  Re  Dean,  41  C.  D.  556,  557;  Re  Jones,  Parker  v. 
Lethbridge,  79  L.  T.  154;  and  see  generally  as  to  the  legality  of 
trusts  of  this  nature,  post,  Chapter  XV. 

Who  may  be  appointed  Trustees.] — With  regard  to  the  persons 
who  may  be  trustees,  it  will  be  found  that  the  question  usually 
arises  upon  the  appointment  of  new  trustees,  and  this  subject  is 
hereafter  fully  dealt  with. 


CHAPTER  I. 


THE  LEGAL  ESTATE  OF  THE  TRUSTEE. 


In  what  Cases  and  for  what  Period  he  takes  the  Legal  Estate. 

Haying  regard  to  the  Land  Transfer  Act,  1897,  the  statements 
contained  in  this  chapter  niust  be  read  as  subject  to  the  provisions 
of  that  Act.  By  sect.  2  (1)  the  personal  representatives  "shall 
hold  the  real  estate  as  trustees  for  the  persons  by  law  beneficially 
entitled  thereto."  The  words  give  rise  to  the  question  whether 
they  prevent  devisees  in  trust,  who  are  not  executors,  from  taking 
any  legal  estate,  or  whether  on  the  executors  assenting  to  the 
devise,  the  devisees  in  trust  will  take  such  estate  as  they  would 
have  taken  before  the  Act.  It  is  submitted  that  the  latter  con- 
struction is  the  true  one,  and  that  trustees  take  the  legal  estate 
as  under  the  old  law,  except  perhaps  where  the  Act  has  rendered  it 
unnecessary  that  they  should  have  the  legal  estate  as  in  the  case 
of  a  trust  for  payment  of  debts. 

In  determining  the  question  whether  the  legal  estate  is  vested  By  force  of 
in  the  trustees,  it  is  requisite  to  bear  in  mind  that,  so  far  at  least  ^f  ijggg 
as  a  trust  of  freehold  land  is  concerned,  the  Statute  of  Uses 
operates,  so  that  the  seisin  or  legal  possession  is  annexed  to  the 
estate  of  him  to  whom  the  use  is  given.     Thus  a  limitation  to  A.  To  A.  to  the 
and  his  heirs  to  the  use  of  B.  and  his  heirs,  or  in  trust  for  B.  and 
his  heirs,  leaves  no  estate  in  A,,  and  B.  takes  the  legal  as  well  as 
the  equitable  estate  in  fee  simple:  Sanders  on  Uses,  243.    In  such 
a   case   the   word    "trust"    is    equivalent   to   the   word    "use": 
Be  Brooke,  Brooke  v.  Brooke,  1894,  1  Ch.  at  p.  48. 

If,  however,  the  limitation  be  to  A.  and  his  heirs  to  the  use  of  To  the  use  of 
A .  and  his  heirs  in  trust  for  B .  and  his  heirs,  or  unto  and  to  the  f^r  b. 
use  of  A.  and  bis  heirs  in  trust  for  B.  and  his  heirs,  the  use 
remains  in  A.,  and  he  therefore  takes  the  legal  estate:  Hopkins  v. 
Hopkins,  1  Atk.  689;    Doe  v.  Passingham,  6    B.  &  C.  305; 
Backham  v.  Siddall,  1  Max;.  &  G.  607. 
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Where 
trustee's 
duties  require 
him  to  take 
legal  estate. 


Copyholds. 


Leaseholds. 


Freeholds, 
copyholds, 
and  lease- 
holds, in 
one  gift. 


The  analogy 
of  the  Statute 
of  Uses  in  the 
case  of  a  will. 


Distinction 
between 
a  will  and  a 
deed. 


Limitations 
of  legal  estate 
do  not  attract 


Moreover,  at  any  rate  under  wills,  if  the  trustee  have  active 
duties  to  perform,  or  where  for  the  purposes  of  the  trust  it  is 
requisite  that  he  should  have  dominion  over  the  property,  he  will 
take  the  legal  estate  (although  not  in  form  limited  to  him),  or 
such  an  interest  in  it  as  will  enable  him  to  perform  those  duties: 
Barker  v.  Greemoood,  4  M.  &  W  429;  and  the  cases  cited  below, 
showing  the  nature  of  the  duties  which  require  trustees  to  take  the 
legal  estate. 

Copyholds  are  unaffected  by  the  Statute  of  Uses,  and  therefore 
a  limitation  of  them  to  A.  in  trust  for,  or  to  transfer  them  to,  B., 
leaves  the  legal  estate  in  A.:  Doe  v.  NichoUs,  1  B.  &  C.  336; 
Baker  v.  White,  20  Eq.  166;  Allen  v.  Bewsey,  7  C.  D.  453,  458. 
Similarly,  leaseholds  not  being  within  the  statute,  the  term  or  a 
sufficient  part  of  it  passes  to  the  trustee  under  a  limitation  of  it  to 
him  in  trust  for  another:  Stevenson  v.  Mayor  of  Liverpool,  L.  R. 
10  Q.  B.  81;  Baker  v.  White,  supra. 

Where  freeholds,  copyholds,  and  leaseholds  are  given  or  limited 
together  to  the  same  trustees,  the  question  whether  they  take  the 
legal  estate  in  any  of  them  depends,  as  to  each  kind  of  property, 
upon  the  same  jjrinciples  as  would  affect  that  kind  if  given  or 
limited  separately;  there  is  no  theory  of  attraction,  as  it  has  been 
called,  by  which  the  legal  estate  in  one  is  drawn  on  so  as  to  cover 
the  other  kinds:  Baker  v.  Whit,e,  20  Eq.  at  p.  173;  Re  Toivnsend's 
Contract,  1895,  1  Ch.  716;  and  see  Re  Allsop  and  Joy,  61  L.  T. 
213. 

Although  the  Statute  of  Uses  does  not  apply  to  wills,  yet,  as 
Sir  George  Jessel,  M.  R.,  said,  in  Re  Tanqueray-Willaume  and 
Landau  (20  C.  D.  at  p.  478),  "it  is  used  sometimes  as  a  mode 
of  construing  wills  where  it  is  obvious  that  the  testator,  so  to  say, 
had  the  statute  in  his  mind."  It  is  in  consequence  of  this  viewi 
that  in  a  mil,  as  in  a  deed,  a  simple  trust  in  the  form  above 
referred  to  will  carry  with  it  or  not,-  as  the  case  may  be,  the  legal 
estate  or  some  part  of  it:  see  Baker  v.  White,  supra. 

When  the  question  arises  as  to  what  part  of  the  legal  estate  is 
nested  in  the  trustees,  tlie  doctrines  of  the  Court  upon  the  con- 
struction of  wills  give  greater  latitude  in  determining  that 
question  than  is  permitted  in  the  case  of  similar  limitations  in  a 
deed,  which  is  strictly  construed  according  to  the  legal  meaning  of 
the  terms  used:  Leivis  v.  Rees,  3  K.  &  J.  132;  Cooper  v.  Kynoeh, 
7  Ch.  398. 

The  nature  and  extent  of  the  equitable  interest  must  always  be 
determined  by  the  words  creating  it;    thus,  where  lauds  were 
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conve}  ed  to  trustees  and  their  heirs  upon  trust  during  the  life  of  devolution  of 

A.,  and  it  was  declared  that  the  lands  so  conveyed  were  con\x'yed  estate. 

to  them  as  trustees  for  an  infant,  C,  it  was  held  that  C.'s  estate 

•was  not  an  est-ate  to  him  and  his  heirs,  and  that  upon  his  death, 

in  the  lifetime  of  A.,  it  passed  to  his  administratrix  under  the 

Wills  Act  (1  Vict.  c.  26),  s.  6:  Earl  Mmmtcashell  v.  More  Smyth, 

1896,  A.  C.  158. 

The  rules  derived  from  these  principles  of  construction  may  be  Rules  stated. 
thus  stated:  — 

1 .  Under  deeds,  if  trustees  have  no  active  duties  to  perform,  In  deeds :  no 
such  as  the  receipt  and  payment  of  rents,  the  sale  of  the  property,  perform. 

or  the  like,  they  take  no  part  of  the  legal  estate,  unless  it  is 
granted  to  them  in  strict  accordance  with  the  statute:  Nash  v. 
Ash,  1  H.  &  C.  160;  Williams  v.  Waters,  14  M.  &  W   -33. 

2.  If  the  trustees  must  take  the  legal  estate  for  the  purpiose  of  Where  duties 
performing  some  active  duties,  and  the  limitation  to  them  is  not  ggj^^'J^  ''^^ 
by   the   words   of  the   deed   restricted   to   the   duration   of   some 
particular  period,  but  is  made  to  them  and  their  heirs,  they  ^vill 

take  the  legal  estate  in  fee  simple,  unless  that  construction  would 
be  inconsistent  with  some  other  provisions  in  the  deed :  see  Fowler 
V.  Lightburn,  11  Ir.  Ch.  R.  495. 

If  lands  be  granted  to  trustees  and  their  heirs  upon  trust  to  To  trustees 
preser\'e  contingent  remainders,  f  olloAved  by  limitations  which  do  iieirs  to 
not  require  them  to  have  the  legal  estate  vested  in  them,   the  pi'^serve 

■^       .  contingent 

trustees  will  take  the  legal  fee  (under  rule  1),  though  the  grant  remainders, 
to  them  would  have  been  sufficient  if  it  had  been  made  to  preserve 
the  contingent  remainders  only  during   the  life  of   the   person 
previously  made  tenant  for  Hfe:  Colmore  v.  Tyndall,  2  Y.  &  J. 
605;  LevHS  v.  Rees,  3  K.  &  J.  132. 

But  if  such  a  result  creates  an  inconsistency,  by  reason  of  some  The  same- 
other  limitation  in  the  deed,  such  as  a  subsequent  limitation  of  a  inconsistent 
term  of  years  to  the  same  trustees,  then  the  original  fee  granted  limitations, 
to  them  would  be  cut  down  to  an  estate  pur  autre  vie:  Curtis  v. 
Price,  12  Ves.  89;  Beaumont  v.  Salisbury,  19  Bea.  198. 

Under  rule  2,  if  lands  are  granted  to  a  trustee  and  his  heirs  upon  Legal  estate 
trusts  to  pay  the  rents  to  A.  for  life  (which  requires  the  trustee  to  support 
have  the  legral  estate),  and  then  to  stand  seised  to  such  uses  as  A.  equitable - 

.  ,  „    .  .  .        remamder. 

should  appoint,  and  subject  thereto  to  the  use  of  A.  and  his  heirs, 
the  trustee  takes  the  legal  fee,  and  A.  would  have  an  equitable 
estate  for  life  and  an  equitable  fee  in  remainder,  which  would 
coalesce  under  the  rule  in  Shell&y's  case :  Spenpe  v.  Spence,  12 
C.'B.  N.  S.  199;  Cooper  v.  Kynoch,  7  Ch.  398;  and  see  Richard- 
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son  V.  Harrison,  16  Q.  B.  D.  85;  cf .  Playford  v.  Hoare,  3  Y.  &  J. 
175.  The  rule  in  Shelley's  case  applies  to  equitable  as  well  as 
legal  estates:  Van  Grutten  v.  Foxwell,  1897,  A.  C.  658.  In 
LeuHs  V  Rees  it  was  also  held  that  a  power  of  leasing  given  to  the 
tenant  for  life  would  not  be  inconsistent  with  the  leg^al  fee  simple 
estate  conveyed  to  the  trustees,  since  the  leases  might  take  effect 
as  limitations  of  the  same  legal  estate  by  virtue  of  the  power:  see 
I  Sherwood  v.  Oldknow,  3  M.  &  Selw.  404. 

Undei  mils,  the  intention  of  the  testator  is  regarded,  and  if  the 
trustees  have  active  duties  to  perform,  the  rule  is,  that  they  will 
take  such  part  of  the  legal  estate  as  is  sufficient  to  enable  them  to 
pei-form  those  duties.  The  effect  of  the  Wills  Act  (1  Vict.  c.  26, 
ss.  30,  31)  upon  this  proposition  will  be  presently  considered. 

The  rule  just  stated  is  thus  explained  by  Lord  Justice  Cotton, 
in  Richardson  v.  Harrison,  16  Q.  B.  D.  at  p.  108:  "  The  question 
generally  is,  whether  in  the  will  it  is  apparent  that  the  testator 
intended  the  trustees  to  have  the  legal  estate  for  any  limited 
period,  or  for  all  time.  On  this  ground,  in  construing  wills,  what 
has  been  done  is  this,  to  give  the  legal  estate  in  accordance  with 
what  the  Court  sees  is  the  intention  of  the  testator;  therefore, 
where  there  are  words  of  trust  or  words  of  devise  to  trustees  to 
uses  or  upon  trusts,  the  Court  executes  the  uses  or  the  trusts,  not 
by  force  of  the  Statute  of  Uses,  but  by  gixang  the  legal  estate  to 
the  trustee  or  to  the  beneficiary,  according  to  what  the  Court  sees 
to  have  been  the  intention  of  the  testator.  It  must  be  ascertained, 
not  merely  whether  any  duty — any  trust — is  to  be  performed  by 
the  trustees,  which  requires  the  legal  estate  to  remain  in  them,  but 
also  whether,  after  taking  into  account  all  that  the  trustees  are 
directed  or  authorised  to  do,  a  judge  ought  to  come  to  the  conclu- 
sion that  the  testator  intended  them  to  act  by  virtue  of  the  estate 
vested  in  them,  or  by  virtue  of  something  else — a  power  to  limit 
to  uses":  see  also  Re  Lashmar,  1891,  1  Ch.  258. 

The  concluding  words  of  this  passage  are  important  with  regard 
to  cases  where  the  duties  to  be  performed  are  not  such  as  require 
the  trustees  to  take  the  legal  estate,  but  are  in  fact  inconsistent 
with  such  an  inference,  as,  for  instance,  where  there  is  a  series  of 
legal  limitations  to  beneficiaries,  and  a  power  of  sale  is  vested  in 
trustees,  to  be  effected  by  alteration  of  the  old,  and  limitation  of 
new,  uses,  as  in  Cunliffe  v.  Brancker,  3  C.  D.  393. 

In  the  following  cases,  as  no  duties  are  imposed  upon  the 
trustees,  the  legal  estate  passes  on  to  the  beneficiary:  — 

1 .  Where  the  trust  is  to  permit  or  suffer  another  to  receive  the 
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rents  during  his  life:  Doe  v.  Bolton,  11  A.  &  E.  188;  Barker  v.  To  permit  A. 
Greemvood,  4  M.  &  W    429;  Baker  v.  White,  20  Eq.  166.    Of  tnt^^"^ 
course  there  may  be  subsequent  trusts  in  such  a  case,  which  may, 
after  the  death  of  the  tenant  for  life,  have  the  effect  of  vesting  the 
legal  estate  in  the  trustees:  Be  Adams  and  Perry's  Contract,  1899, 
1  Ch.  554;  Van  Grutten  v.  FoTwell,  1897,  A.  C.  658. 

2.  Where  the  trustees  are  "  to  pay  to  or  permit  "  another  "  to  To  pay  or 
receive  "  the  rents  during  his  life:  Baker  v.  White,  ubi  sup. ;  Re  recei've  rents. 
Tanqueray-Willaume    and    Landau,    20    C.   D.    465.      See  Re 
Lashmar,  Moody  v.  Penfold,  1891,  1  Ch.  258,  and  Re  Adams 

and  Perry's  Contract,  supra. 

3.  Where  the  will  contains  a  mere  charge  of  debts,  without  any  Charge  of 
duty  upon  the  trustees  to  pay  them,  and  without  any  appointment  not  appointed 
of  the  trustees  as  executors:  Kenrick  v.  Beauclerk,  3  B.  &  P.  178;  ^^«°"to''- 
Doe  V.  Eivart,  7  A.  &  E.  668;  Creaton  v.  Creaton,  3  Sm.  &  G. 

386;  Spence  v.  Spence,  12  C.  B.  N.  S.  199;  Marshall  v.  Gingell, 
21  C.  D.  790;  Ee  Brooke,  Brooke  v.  Brooke,  1894,  1  Ch.  43;  it 
is  to  be  observed  that  in  Re  Adams  and  Perry's  Contract  the 
executors  and  trustees  were  not  the  same  persons. 

4.  Where  the  life  interest  was  given  with  a  condition  that  the 
tenant  for  life  should  keep  the  property  in  repair,  and  it  was  held 
that  there  was  nothing  to  vest  the  legal  estate  in  the  trustees: 
Tudball  V.  Medlicott,  36  W    R.  886. 

But  in  the  follomng  cases  it  will  be  seen  that  the  trustees  Cases  where 
require  the  dominion  over  the  property  which  the  legal  ownership  legal  estate  to 
gives  to  them,  and  therefore  in  those  cases  the  legal  estate  is  vested  trustees. 
in  them,  though  they  take  it  for  such  period  only  as  is  necessary 
to  enable  them  to  perform  their  duties:  — 

1.  Where  the  trust  is  to  "  pay  "  the  rents  to  another  dui'ing  his  To  pay  rents, 
life,  in  which  case  the  trustees  take  the  legal  estate,  at  all  events 

during  the  life  of  the  life-tenant;  for  they  must  be  in  a, position  to 
receive  before  they  can  pay:  Doe  v.  Homfray,  6  A.  &  E.  206. 

2.  Where  the  trust  is  to  pay  the  "clear  "  rents  (Shapland  v.  To  pay  clear 
Smith,  1  B.  C.  C.  74),  or  thc^  "  net  "  rents  (Barker  v.  Greenwood,  „ 

'  '  ...  .  '   To  permit  A. 

4  Al .  &  W    421),  to  another  during  his  life;  or  though  the  trust  is  to  receive 
to  permit  another  to  receive  the  rents  (which,  as  we  ha\c  seen,  ^truXes' 
passes  the  legal  estate  on  to  the  beneficiary),  but  such  receipt  is  to 
be  with  the  approbation  of  the  trustees  (Gregory  v.  Henderson,  4 
Taunt.  772);  or  where  there  is  a  general  power  to  the  trustees  to  Power  to 
give  receipts  (see  Baker  v.  White,  20  Eq.  160,  172); — in  all  these  g™e  receipts, 
cases  it  is  held  that  the  trustees  are  intended  to  receive  the  rents  in 
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the  first  instance,  which  renders  it  necessary  that  they  should  have 
the  legal  estate. 

3.  Where  land  is  devised  to  beneficiaries,  and  a  share  is  directed 
to  be  di-idded  on  the  death  of  a  beneficiary,  the  persons  appointed 
to  carry  out  the  intentions  of  the  will  will  take  the  legal  estate: 
Davies  to  Jones,  24  C.  D.  190. 

^.  Before  the  Married  Women's  Property  Act,  1882,  it  was 
necessary  that  there  should  be  a  trustee  of  the  legal  estate  where 
the  rents,  were  payable  to  a  married  woman  for  her  separate  use; 
and,  consequently,  even  in  the  case  of  a  trust  to  '"permit  "  her 
to  receive  them  for  her  separate  use,  the  trustee  retained  the  legal 
estate;  though,  in  such  a  case,  if  ishe  had  been  a  man,  or  unmarried, 
it  would,  as  we  have  seen,  have  passed  on  to  the  beneficiary: 
Harton  v.  Harton,  7  T.  R.  652;  Hawkins  v.  Luscombe,  2  Sw. 
391 .  But  since  that  Act,  if  she  have  married  since  its  date,  it  is 
conceived  that  such  a  limitation  alone  no  longer  requires  the 
trustee  to  have  the  legal  estate ;  for  by  the  first  section  she  is  to  be 
capable  of  holding  any  property  as  her  separate  property  as  if  she 
were  a  feme  sole,  without  the  intervention  of  a  trustee.  But  if 
the  trust  is  to  "  pay  "  the  rents  to  the  married  woman,  the  trustees 
take  the  legal  estate  so  long  as  the  separate  use  lasts:  Richardson 
v.  Harrison,  16  Q.  B.  D.  at  p.  109,  per  Cotton,  L.  J. 

5.  Where,  after  a  devise  to  trustees  and  their  heirs,  to  the  use  of 
a  tenant  for  life,  with  remainder  to  the  use  of  his  children,  a  power 
was  given  to  the  trustees  to  apply  the  income  for  the  maintenance 
of  infant  devisees,  it  was  held  that,  after  the  death  of  the  life- 
tenant  the  trustees  took  the  legal  estate  in  fee:  Re  Berri/,  Berry 
V.  Berry,  7  C.  D.  657. 

But  under  a  will  before  1838,  in  which  the  devise  was  to  trustees 
and  their  heirs  upon  trust  to  apply  the  rents  during  the  minority 
of  an  infant  for  his  benefit,  and  then  in  trust  for  him  absolutelv, 
the  trustees,  upon  the  principle  that  they  should  have  no  greater 
estate  than  their  duties  necessitated,  were  held  to  take  the  legal 
estate  during  the  minority  only:  Doe  v.  NichoUs,  1  B.  &  C.  336; 
Goodtitle  v.  Whitby,  1  Burr.  226.  And  the  result  was  the  same 
where  there  was  a  prior  trust  to  pay  the  rents  to  a  tenant  for  life, 
the  trustees  takiirg  the  legal  estate  only  during  the  life  and  the 
minority  of  the  children:  Doe  v.  Cafe,  7  Exch.  675;  see  Re 
Lashmar,  1891,  1  Ch.  258. 

And  the  trustees  take  the  legal  estate  where  the  trust  is  to 
receive  the  rents  and  to  appl\'  them  annually  for  the  maintenance 
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of  the  tenant  for  life:  Siloester  v.  Wilson,  2  T.  R.  444;  and  see 
Re  Boyee,  4:1).  J.  &  S.  205. 

6.  It  has  long  been  settled  that  the  preservation  of  contingent  Legal  estate 
remaindere  furnishes  no  ground  for  holding  that  the  trustees  take  go  as  to 

a  greater  share  of  the  legal  estate  than  they  would  have  taken  if  support 

„,,...,  ,  ,  .  .     ,  contingent 

none  of  the  limitations  happened  to  be  contingent  remainders:   remainders. 
Barker  v.  Greenu-ond,  4  M.  &  W.  421;  Cunliffe  v.  Brcmcker,  3 
C.  D.  393;  Marshall  v.  Gingell,  21  C.  D.  790;  and  see  Re  Brooke, 
Brooke  V.  Brooke,  1894,  1  Ch.  at  p.  47. 

But  the  Court  vdll  look  anxiously  for  any  other  matter  in  the 
will  which  requires  the  trustees  to  take  the  legal  estate,  in  order 
that  the  harsh  rule  by  which  contingent  remainders  are  destroyed 
may  not  apply:  see  per  Kay,  J.,  in  Marshall  v.  Gingell,  21  C.  D. 
at  p.  796.  See  now  the  Contingent  Remainders  Act,  1877,  under 
which  a  contingent  remainder,  which  would  have  been  valid  as  a 
shifting  use,  is  not  defeated. 

7.  It  may  be  considered  as  settled  that,  apart  from  the  Land  Trust  to 
Transfer   Act,    1897,    a  devise   to   trustees   in  trust   to   pay   the 
testator's  debts  vests  in  them  the  absolute  legal  fee.     But,  on  the 

other  hand,  a  mere  charge  of  debts  on  the  lands  devised,  the 
trustees  not  being  directed  to  pay  them,  does  not  enlarge  the 
estate  of  the  trustees:  Marshall  v.  Gingell,  21  C.  D.  at  p.  796; 
Re  Adams  and  Perry's  Contract,  1899,  1  Ch.  554. 

Thus,  where  the  testator  appointed  his  trustees  to  be  executors.  Where 
and  directed  his  executors  to  pay  his  debts,  and  then  devised  his 
real  estate  upon  trust  to  pay  the  rents  to  a  tenant  for  life,  and 
then  to  hold  upon  trust  for  the  heirs  of  the  tenant  for  life,  it  was 
held  that  the  cestui  que  trust  took  an  equitable  fee,  and  that  the 
legal  fee  was  in  the  trustees:  Spence  v.  Spence,  12  C.  B.  N.  S. 
199;  Re  Brooke,  B.  v.  B.,  1894,  1  Gh.  43. 

So  also,  the  devise  being  to  trustees  upon  trust  to  pay  the  rents 
to  A.  for  life,  and  then  for  B.  in  foe,  a  direction  that  the  testator's 
debts  should  be  paid  (without  saying  by  whom)  at  the  beginning 
of  the  will,  the  trustees  being  also  execidors,  was  sufficient  to  vest 
in  the  trustees  the  whole  legal  fee:  f'reaton  v.  Creaton,  3  Sm.  &  G. 
386. 

And  where  a  testator  directed  that  his  debts  should  be  paid  by  Tanqueray- 
his  executors,  and  then  devised  his  real  and  personal  estate  to  his  zmidtm. '' 
wife  and  son  upon  trust  for  the  wife  for  life,  to  pay  the  revenue 
to  her  or  permit  her  to  receive  it,  and  after  her  death  to  raise  and 
pay  certain  legacies,  and  gave  all  his  residue  to  his  son  absolutely, 
and    appointed    his   wife    and   son    executors,    it   was    held    that 
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although  the  trust  for  the  life  of  the  wife  would  in  an  ordinary 
case  give  her  a  legal  life  interest,  yet  here  she  was  one  of  the 
trustees  herself,  so  that  effect  could  be  given  both  to  the  trust  to 
pay  and  the  trust  to  permit  her  to  receive;  and  that,  therefore,  the 
legal  estate  remained  in  the  trustees:  Re  Tanqueray-Willaume 
and  Landau,  20  C.  D.  465. 

But  a  direction  to  pay  debts  will  not  pass  the  fee  if  the  words 
of  the  will  show  a  clear  intention  to  limit  the  legal  estate  to  the 
duration  of  the  life  interest:  Doe  v.  Claridge,  6  C.  B.  641. 

A  trust  to  pay  debts  and  legacies  where  there  is  no  charge  of 
them  on  the  land,  and  where  the  testator  does  not  make  the  real 
estate  liable  only  in  case  of  a  deficiency  of  personalty  to  meet 
them,  will  give  the  legal  estate  to  the  trustees:  Murthwaite  v. 
Jenkinson,  2  B.  &  C.  357;  so  also  will  a  trust  of  land  until  debts 
are  paid:  Hitchens  v.  Hitchens,  2  Vern.  403. 

8.  In  the  case  of  annuities  charged  upon  the  land  itself,  as 
distinguished  from  the  income  arising  from  it,  the  trustees  take 
the  legal  estate:  Fenwick  v.  Potts,  8  D.  M.  &  G.  606;  Whittemore 
V.  Whittemor^e,  38  L.  J.  Ch.  17;  the  ground  being  that  they  may 
require  the  fee  for  the  purpose  of  sale  or  mortgage  to  raise  arrears 
of  the  annuity. 

Where,  in  wills  before  1838,  annuities  were  to  be  paid  out  of 
rents,  the  trustees  took  only  during  the  life  of  the  annuitant: 
Adams  v.  Adams,  6  Q.  B.  860.  Since  that  date  such  a  trust 
would  probably  pass  the  legal  fee  to  the  trustees. 

9.  It  is  quite  clear  that  where,  for  the  purpose  of  sale  or  mort- 
gage, the  fee  is  required  to  be  vested  in  the  trustees,  which  is  the 
case  where  they  are  not  restricted  in  exercising  those  powers 
during  the  continuance  of  their  active  trusts,  the  fee  will  pass  to 
them:  Doe  v.  Ewart,  7  A.  &  E.  636;  Bagshaw  v.  Spencer,  1  Ves. 
Sen.  142;  Backham  v.  Siddall,  1  Mac.  &  G.  607;  Bae  v.  Bolton, 
11  A.  &  E.  188;  Watson  v.  Pearson,  2  Exch.  581;  but  see  L.  d 
S.  W.  Rail.  Co.  V.'  Bridger,  12  W  R.  948.  And  they  retain  the. 
legal  fee  so  acquired  if  the  estate  is  not  exhausted  by  the  sale: 
Doe  V.  Edlin,  4  A.  &  E.  582;  Gibson  v.  Bott,  7  Ves.  95. 

10.  A  general  power  to  lease  gives  to  the  trustees  to  whom  the 
land  is  devised  the  foe  simple;  as,  for  instance,  a  power  to  lease 
for  any  term  they  should  think  proper:  Doe  v.  Willan,  2  B.  & 
Aid.  84;  or  "  as  shall  be  consistent  with  their  duty  and  trust,  or 
otherwise";  Dde  v.  Walbcmk,  2  B.  &  Ad.  554;  and  see  Riley 
V.  Garnett,  3  De  G.  &  Sm.  629;  White  v.  Parker,  1  Bing.  N.  C. 
573.     The  ground  of  this  rule  is,  that  the  trustees  are  not  to  be 
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deemed  to  have  a  bare  power,  but  an  estate,  and  consequently  that 
estate,  being  of  indefinite  duration,  must  be  a  fee  simple  in  order 
to  allow  a  leasehold  interest  to  take  effect  out  of  it:  Collier  v. 
Walters,  17  Eq.  252,  265;  cf .  Ackland  v.  Lutley,  9  A.  &  E.  879; 
and  Ackland  v.  Pring,  2  M.  &  Gr.  937. 

11.  A  power  to  take  surrenders  of  leases  also  implies  that  the  To  take 
trustees  are  to  have  the  legal  fee:  Blagrave  v.  Blagrave,  4  Exch.  leases. 
550.    Similarly,  in  the  case  of  a  trust  to  apply  rents,  and  also  the  To  cut 
proceeds  of  timber:  Collier  v.  Walters,  17  Eq.  252;  for  this  gives   '™  ^^' 
an  implied  power  to  cut  it,  which  power  can,  as  a  general  rule,  be 
lawfully  exercised  only  by  a  person  having  the  fee  simple. 

12.  There  are  also  some  cases  in  which,  though  there  is  in  the 
will  no  direct  devise  to  trustees,  yet  certain  persons  are  appointed 
as  executors,  or  otherwise,  upon  whom  duties  are  imposed  which 
require  that  they  should  take  the  fee  simple,  and  it  is  held  by  the 
Court  that  they  take  it:  Trent  v.  Trent,  1  Dow,  102;  Bennett  v. 
Bennett,  2  Dr.  &  Sm.  272;  Ex  parte  Wynch,  5  D.  M.  &  G.  188; 
CooJce  V.  Simpson,  46  L.  J.  Ch.  463. 

Where  in  a  series  of  dispositions  some  of  the  trusts  imply  that  Alteraation  of 

"USPS      flTin. 

the  legal  estate  is  to  be  in  the  trustees,  but  these  are  alternated  "trusts' 

with  "  uses  "  in  the  beneficiaries  or  trusts  which  do  not  require  the  ?^™^ 

trustees  to  have  an  estate  in  them,  the  trustees  take  the  legal  estate 

throughout:    Harton   v.    Harton,   7    T.    R.    652;    Hawkins   v. 

Luscomhe,  2  Swans.  391;  Brown 'y.  Whiteway,  8  Ha.  145;  Toller 

V.  Attwobd,  15  Q.  B.  929;  Van  Grutten  v.  Foxwell,  1897,  A.  C. 

658.   But  if  the  gifts  to  the  tenant  for  life  and  those  in  remainder 

are  both  preceded  by  the  words  "  upon  trust  for,"  and  there  are 

no  other  grounds  for  vesting  the  legal  estate  in  the  trustees,  they 

will  not  take  it;  Tudball  v.  Medlicott,  36  W.  R.  886;  see  Doe  v. 

Bolton,  11  Ad.  &  E.  188;  if  the  words  are  to  "  permit  and  suffer  "  "^^ "P^'^J^i* 

.  n  r.        T  -n    and  Suffer ' 

the  tenant  for  life  to  receive  the  rents  and  profits  the  trustees  will  life  tenant  to 
not  take:  Ee  Adams  and  Perry's  Contract,  1899,  1  Ch.  at  p.  562;  '^^°«^^^- 
unless  there  are  subsequent  trusts  after  the  death  of  the  tenant  for 
life  which  have  the  effect  of  vesting  the  legal  estate  in  the  trustees : 
ante,  p.  13. 

In  some  cases  it  appears  that  a  less  estate  than  the  whole  legal  Where  less 
fee  may  be  sufficient  to  enable  the  trustees  to  fulfil  their  duties,  fee^^asses"  * 
But  it  is  to  be  borne  in  mind,  1st,  that  the  rule  of  the  Court  is 
that  a  devise  to  trustees  and  their  heirs  is  to  have  its  natural  effect 
of  giving  to  them  a  fee,  unless  something  shows  that  it  is  cut  down 
to  an  estate  terminating  at  some  tilne  ascertained  at  the  date  of 
the  testator's  death:  Pood  v.  Watson,  6  E.  &  B.  606;  and  2ndly, 

G.  2 


m 
instrument. 
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that  it  lies  upon  those  who  contend  for  a  less  estate  to  point  out 
what  that  less  estate  shall  he:  Collier  v.  Walters,  17  Eq.  at  p.  262; 
Be  Townsend's  Contract,  1895,  1  Ch.  716. 

Thus,  as  we  have  seen,  a  trust  for  the  payment  of  debts  is  too 
indefinite  in  point  of  the  limit  of  time  for  its  performance  to  make 
a  less  estate  than  the  fee'sufiicient  to  enable  it  to  be  executed. 

There  axe,  however,  under  the  old  law,  instances  in  which  an 
estate  has  been  held  to  be  taken  in  the  nature  of  a  chattel  interest, 
determinable  when  the  trusts  which  it  was  intended  to  support 
came  to  an  end,  as,  for  example,  where  the  land  was  devised 
beneficially  after  debts  should  have  been  paid,  as  in  Carter  v. 
Barnadiston,  1  P.  ,W.  505.  But  in  Collier  y.  Walters  (ubi  supra), 
Sir  G-.  Jessel,  M.  R.,  held  that  a  devise,  to  the  trustees  and  their 
heirs  upon  trust  to  stand  seised  during  the  life  of  A.,  and  also 
until  debts  and  legacies  had  been  paid,  was  not  a  determinable 
fee,  but  a  fee  simple;  and  that  no  possible  interest  other  than  a 
fee  would  serve  to  support  an  indefinite  trust  of  that  nature. 

It  may  now  be  said  that,  at  least  so  far  as  a  limitation  of  the 
estate  of  the  trustees  to  a  mere  chattel  interest  is  concerned,  the 
30th  and  31st  sections  of  the  Wills  Act  have  abolished  any  rule 
whicli  imposed  it;  though  in  some  cases  of  wills  before  1838  the 
point  may  still  be  of  importance.  These  sections,  however,  have  a 
wider  effect  than  that  just  mentioned;  for,  according  to  the  best 
authorities  upon  the  subject,  although  none  of  them  appear  to 
reconcile  the  manifest  inconsistency  of  the  two  enactments,  the 
statute  lays  down  the  rule  that  unless  the  will  itself  points  out  in 
express  terms  the  estate  which  trustees  are  to  take,  they  take  either 
an  estate  for  the  life  of  their  cestui  que  trust,  or  an  estate  in  fee; 
or,  in  other  words,  if  the  trusts  cannot  be  satisfied' during  the  life 
of  the  cestui  que  trust,  the  fee  passes  to  them:  see  2  Jarm.  Wills, 
6th  ed.  p.  1842;  Theobald,  7th  ed.  p.  432. 
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CHAPTER  II. 

DISCLAIMER  AND  ACCEPTANCE  OF  A   TRUST — TRUSTEE   DE   SON  TORT. 

As  soon  as  a  person  knows  that  he  has  been  appointed  a  trusteie 
under  some  instrument,  he  should  determine  whether  he  will  accept 
the  office  or  not;  for  his  omission  to  express  his  refusal  or 
disclaimer  in  a  decisive  manner  may  involve  him  in  liabilities 
which  it  was  never  his  intention  to  incur.  First,  as  to  the  mode 
and  effect  of  a  disclaimer  of  the  trusts. 

Disclaimer  may  be  evidenced  by  deed,  which  is  the  most  Disclaimer 
effectual,  and,  therefore,  the  most  prudent  course:  Stacey  v.  Elph,  ^ 
1  ]M.  &  K.  199;  and  such  a  disclaimer  is  good  for  all  purposes: 
see  per  Lindley,  L.  J.,  in  Re  Birchall,  Birchall  v.  Ashton,  40 
CD.  436.  The  deed  may,  however,  expressly  reserve  any  bene- 
ficial interest  which  the  disclaiming  trustee  may  take  by  virtue  of 
the  settlement  or  will;  and  it  may  also  be  incorporated  in  a  deed 
appointing  a  new  trustee  in  the  place  of  the  disclaiming  trustee. 

But  a  deed  is  not  indispensable,  for  if  the  conduct  of  the  person  Disclaimer  by 
appointed  be  such  as  to  show  that  he  has  never  accepted  or  acted  "°°  "°  ' 
in  the  trusts,  such  conduct  is  held  to  amount  to  a  disclaimer: 
Stacey  v.  Elph,  supra;  Re  Birchall,  40  C.  D.  436.    A  disclaimer  Disclaimer  at 
may  be  made  by  counsel  at  the  Bar,  so  as  to  give  the  Court  juris- 
diction to  appoint  a  new  trustee:  Foster  v.  Dawber,  1  Dr.  &  Sm. 
172. 

And  probably  a  mere  declaration,  properly  evidenced— as  a  letter  Disclaimer 
or  other  writing,  or  even  by  word  of  mouth — may  amount  to  a  -s^ritten 
sufficient  disclaimer:  Bingham  v.  Clanmorris,  2  Moll.  253.    The  declaration, 
decision  of  Vice-Chancellor  Wood,  in  Re  Ellison  (2  Jur.  N.  S. 
62),    that   a   freehold   could   not  be   disclaimed   by   parol,   was 
apparently  given  without  sufficient  consideration  of  the  authorities, 
and  is  not  treated  as  binding. 

Where  trustees  are  also  appointed  executors,  and  they  renounce  Disclaimer  by 
probate,  but  execute  no  deed  of  disclaimer,  the  renunciation  of  probate. '^^ 
probate  has  been,  after  the  lapse  of  three  years,  treated  as  evidence 
of  an  intention  to  disclaim  the  trusts:  Roberts  v.  Gordon,  6  C.  D. 
531 :  McKenna  v.  Eager,  Ir.  R.  9  C.  L.  79;  and,  in  practice,  after 
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a  lapse  of  a  sufficient  period,  the  renunciation  of  probate  by  an 
executor  who  is  also  a  trustee  is  usually  regarded  as  equivalent  to 
a  disclaimer.  At  the  same  time,  it  must  be  remembered  that 
executors  are  in  a  position  different  from  that  of  trustees,  since 
they  can  act  in  many  cases  without  the  concurrence  of  their  co- 
executors,  while  all  the  trustees  are  bound  to  concur  in  all  acts  with 
reference  to  the  trust  estate ;  and  thus  it  is  advisable  in  every  case 
to  consider  whether  a  non-proving  executor-trustee  can  be  said  to 
have  remained  perfectly  passive,  since,  if  the  conclusion  is  other- 
wise, all  the  previou,s  acts  of  his  co-trustees  may  be  rendered 
invalid  by  reason  of  even  partial  or  slight  interference  on  his  part: 
see  McEenna  v.  Eager,  I.  E.  9  C.  P  79.  Renunciation  of 
probate  by  a  trustee-executor  in  the  very  common  case  of  com- 
bined trusts  of  real  and  personal  estate,  with  a  trust  for  sale  of  the 
real  estate  so  as  to  make  a  mixed  fund,  to  be  applied  with  tha 
personal  estate  in  the  payment  of  debts,  legacies,  and  testamen- 
tary expenses,  is  conclusive  evidence  of  disclaimer:  Re  Roberts, 
Roberts  v.  Gordon,  6  Ch.  D.  at  p.  534. 

Where  one  of  two  trustees  failed  to  prove  the  will,  and  never 

acted  as  a  trustee,  but  did  not  formally  renounce  probate,  and  on 

the  death  of  the  other  was  asked  to  act  as  a  trustee  but  refused, 

unless  he  should  be  remunerated  for  his  trouble:  it  was  held,  that 

by  merely  appointing  new  trustees,  as  the  survivor,  he  had  not 

deprived  himself  of  his  position  of  a  person  who   had  by  his 

conduct  disclaimed  the  trusts:  Re  Birchall,  Birchall  v.  Ashton,  40 

C.  D.  436. 

Partial  It  is  not  Competent  for  a  trustee  to  execute,  or  to  rely  on,  a 

poTsiH™.'''' "°    partial  disclainier  of  the  office  either  of  executor  or  trustee,  or  of 

the  property  devised  to  him.     He  must  disclaim  in  toto  or  he 

remains  a  trustee  as  to  all;  it  matters  not  whether  the  disclaimer 

relates  to  all  property  within  the  jurisdiction  provided  there  be 

other  trust  property  not  covered  by  the  disclaimer:  Re  Lord  and 

Fullerton's  Contract,  1896,  1  Ch.  228. 

Disclaimer  of       Where  a  trustee  is  held  by  the  Court  to  have  disclaimed  ithe 

^dai^er        ^^^'^  °^  trustee,  he  is  also  held  to  have  disclaimed  the  estate;  and 

of  estate.  he  is  not  required  to  convey  the  legal  estate  to  new  trustees,  or  to 

the  continuing  trustee,  for  he  has  none  to  convey:  Re  Birchall,  ubi 

sup.    In  the  case  of  the  disclaimer  of  an  estate,  the  grant  or  devise 

merely  becomes  void:  Townson  v.  Tickell,  3  B.  &  Aid.  31;  and 

as  the  disclaimer  operates  retrospectively  the  title  of  the  remaining 

trustees  is  complete  ah  initio :  Peppercorn  v.  Wayman,  5  De  G.  & 

Sm.  230. 
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Tho  disclaimer  should  not  be  unreasonably  delaj'ed ;  but  it  does  Delay  in 
not  follow  that  if  there  has  been  even  great  delay  it  will  fix  the  ^'^  a™i"S- 
trustee  with  liability,  if  his  acts  in  the  meantime  have  not  been 
inconsistent  with  an  intention  not  to  accept  the  trusts:  Noble  v. 
Meymott,  14  Bea.  471;  Doe  v.  Harris,  16  M.  &  W.  517;  Jago  v. 
Jago,  68  L.  T.  654;  but  see  Re  Needham,  1  J.  &  L.  34;  6  Ir. 
Eq.  K.  557;  Re  Vniacke,  IJ.  &  L.  1. 

When  trustees  are  appointed,  especially  by  testators,  the  person  Effect  on 
appointing  them  must  be  taken  to  know  that  they  may  possibly  gale*""^ " 
disclaim  (Browell  v.  Reid,  1  Hare,  434),  and  therefore  powers  of 
sale  become  vested  in  those  who  accept,  and  the  concurrence  of  the 
disclaiming  trustees  is  not  required:  Adams  v.  Taunton,  5  Madd. 
435;  Broicell  v.  Reid,  supra.    See  Conveyancing  Act,  1911,  s.  12. 

It  has,  however,  been  thought  that  an  executor,  after  renouncing  Personal 
probate,  may  exereise  a  power  of  sale  given  to  him  by  name,  and  '^°^    ^'^''^' 
therefore  personal,  and  not  vested  in  him  virtute  officii :  Madden 
V.  Madden,  23  L.  R.  Ir.  167;  and  see  Sugden,  V.  &  P.  118. 

And  where  the  obligation  is  a  personal  one,  as  in  the  case  of  a 
covenant  to  pay  to  two  trustees  money  to  be  held  upon  trusts,  the 
disclaimer  of  one  trustee  does  not  enable  the  others  to  sue  upon  the 
covenant  during  the  life  of  the  disclaiming  trustee:  Wetherell  v. 
Langston,  1  Exch.  634.  And  it  has  been  held  that  an  executor 
who  has  renounced  cannot  exercise  a  discretionary  power  in  the 
nature  of  a  trust,  such  as  a  power  of  selecting  charities  and  distri- 
buting the  residue  amongst  them:  Re  Mainwaring,  Crawford  v. 
Forshaiv,  1891,  2  Ch.  261;  Att.-Gen.  v.  Fletcher,  5  L.  J.  Ch.  75. 

In  cases  where  the  consent  of  trustees  is  required,  e.g.,  to  the  On  power  to 
marriage  of  a  cestui  que  trust,  if  the  consent  is  annexed  to  the 
office,  and  not  personal  to  the  trustees,  it  can  be  validly  given  by 
those  who  accept  the  trust:  Clarke  v.  Parker,  19  Ves.  1;  Worth- 
ington  v.  Evans,  1  S.  &  S.  165. 

The  disclaimer  of  all  the  trustees  of  real  estate  had  the  effect  of  Effect  of  all 
causing  the  legal  estate  to  devolve  upon  the  heir  of  the  settlor,  who  realty.      ° 
cannot  disclaim  it:  Re  Roberts,  Roberts  v.  Gordon,  6  C.  D.  531. 
But  though  unable  to  disclaim  the  trust,  the  heir  could  not  execute  Execution  of 
any  trust  which  involves  a  discretion,  such  as  a  trust  for  sale,  or  a  7       ' 

power  requiring  a  like  exercise  of  judgment;  but  he  can  act  in 
executing  a  conveyance  of  the  legal  estate  to  a  beneficiary  abso- 
lutely entitled  to  the  land:  Robson  v.  Flight,  4  D.  J.  S.  608. 
Where  there  are  no  trustees  of  an  equity  of  redemption,  a  receiver 
appointed  by  the  mortgagee  may  sue  for  rent  in  the  name  of  the 
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heir  of  the  mortgagor  who  has  devised  the  equity  of  redem'ption 
upon  trusts:  Fairholme  v.  Kennedy,  24  L.  E.  Ir.  498. 

But  where  all  the  trustees  of  leaseholds  disclaimed  and 
renounced  probate,  it  was  held  that  a  good  title  oould  be  made  to  a 
purchaser  under  a  discretionary  power  of  sale  by  the  administrator 
with  the  will  annexed  of  the  testator:  Wyman  v.  Carter,  12  Eq. 
309. 

Since  the  Land  Transfer  Act,  1897,  the  devolution  of  realty  is 
assimilated  to  that  of  personalty. 

By  sect.  6  of  the  Conveyancing  Act,  1882,  the  marginal  note  to 
which  is  "  Disclaimer  of  power  by  trustees  "  (though  trustees  are 
not  expressly  mentioned  in  it,  and  therefore  the  application  of  the 
section  would  not  extend  to  trustees  unless  it  naturally  includes 
them  by  its  terms),  it  is  enacted  that:  — 

"  (1.)  A  person  to  whom  any  power,  whether  coupled  with  an 
interest  or  not,  is  given,  may  by  deed  disclaim  the  power;  and, 
after  disclaimer,  shall  not  be  capable  of  exercising  or  joining  in  the 
exercise  of  the  power.  (2.)  On  such  disclaimer,  the  power  may  be 
exercised  by  the  other  or  others,  or  the  survivors  or  survivor  of  the 
others,  of  the  persons  to  whom  the  power  is  given,  unless  the 
contrary  is  expressed  in  the  instrument  creating  the  power. 
(3 . )  This  section  applies  to  powers  created  by  instruments  coming 
into  operation  either  before  or  after  the  commencement  of  this 
Act." 

The  better  opinion  with  regard  to  the  effect  of  this  section  would 
seem  to  limit  its  operation,  so  far  as  trustees  are  concerned,  to  the 
disclaimer  of  powers  which  are  not  in  the  nature  of  personal  trusts, 
or  coupled  with  a  duty:  siee  Wetter  v.  Eier,  L.  K.  1  H.  L.  (Sc.)  11 ; 
Re  Eyre,  49  L.  T.  259;  and  the  result  in  this  view  would  be  that 
the  whole  force  of  the  section  as  regards  trustees  is  to  enable  the 
remaining  trustees  to  exercise  other  powers  after  disclaimer  by  one 
of  their  body,  such  disclaimer  apparently  necessarily  including  a 
disclaimer  of  the  legal  estate.  It  will  be  observed,  however,  that 
where  the  trusts  include  powers,  whether  appendant  or  in  gross, 
and  it  is  desired  to  disclaim  the  powers,  the  disclaimer  must  be  by 
deed. 

Under  the  Married  Women's  Property  Act,  1882,  it  is  clear 
that  as  a  married  woman  is  liable  on  her  acceptance  of  a  trust 
estate  to  the  extent  of  her  separate  property  (sect.  24),  the  question 
whether  she  has  accepted  it  or  not  must  depend  upon  similar  con- 
siderations with  those  which  apply  to  the  case  of  a  man;  and  that 
it  will  be  a  matter  for  decision  in  each  case  where  she  has  not 
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actually  accepted  the  trusts,  whether  her  conduct  has  not  amounted 
to  a  disclaimer. 

When  a  person  appointed  a  trustee,  and  in  a  position  to  disclaim,  Costs : 
is  made  a  defendant  in  any  action  relating  to  the  trust  estate,  and  77°!  .   . 
disclaims   by   his  defence,   he  is  in   the  situation   of  any  other  defendant- 
defendant  against  whom  an  action  is  dismissed,  and  therefore  he    "^^^  ^^' 
is  not  entitled  to  his  costs  as  between  solicitor  and  client  as  if  he 
were  a  trustee:  Norw<tsy  v.  Norway,  2  M.  &  K.  278;  Bray  v.  West, 
9  Sim.  429;  Benbow  v.  Davies,  infra. 

A  trustee  disclaiming  at  the  bar  is  also  entitled  to  his  costs  as  —of 
between  party  and  party  only:  Bulkeleyv.  Eglinton,  1  Jur.  N.  S.  ^js''l*™ei' 
994. 

If  the  statement  of  claim  is  in  such  form  that  a  simple  disclaimer  Form  of 
will  be  sufficient,  the  trustee  should  not  extend  his  defence  to  any  defen™*"^   ^ 
of  the  plaintiff's  allegations:    Benbow  v.  Davies,  11  Bea.  369; 
Martin  v.  Pearse,  1  Moll.  146. 

Where  a  trustee  disclaims  an  equity  of  redemption  in  a  fore-  Costa  in 
closure  action,  he  should  ,be  guided  by  the  rules  laid  down  in  Ford  action  oT^ 
V.  Lord  Chesterfield,  16  Bea.  516:—  diaoiaiming 

trustee. 

(1)  He  will  have  his  costs  if  he  disclaims  so  as  to  show  that  he 

never  had  and  never  claimed  an  interest  at  or  after  the 
date  of  the  writ,  or,  having  an  interest,  he  shows  that  he 
disclaimed  or  offered  to  disclaim  before  action; 

(2)  He  will  have  no  posts  if,  having  an  interest,  he  allows  him- 

self to  be  made  a  party  and  does  not  disclaim  or  offer  to 
disclaim  till  he  puts  in  his  defence. 
See  further  on  this  matter,  Coote  on  Mortgages,  8th  ed.  1213. 

If  a  trustee  disclaims  and  the  plaintiff  replies  to  the  disclaimer.  Where 
and  the  trustee  is  therefore  obliged  to  go  into  evidence  in  support  delivers  reply. 
of  his  disclaimer,  the  plaintiff  must  in  any  case  pay  his  costs: 
Ford  V.  Chesterfield,  supra;  Glover  v.  Rogers,  11  Jur.  1000. 

A  person  named  a  trustee  without  his  authority  is  entitled  to  Costs  of 
take  advice  as  to  the  execution  of  a  disclaimer,  and  to  receive  the  disclaimer, 
expense  out  of  the  trust  funds:  Be  Try  on,  7  Bea.  496. 

The  expense  of  a  deed  of  disclaimer  is  properly  payable,  and  in  Costs  of  deed, 
practice  usually  paid,  out  of  the  trust  estate,  the  title  to  which  may 
be  materially  affected  by  its  execution. 

Acceptance.] — If  a  person  appointed  a  trustee  does  nothing  to  Passive 

show  that  he  renounces  the  trust,  he  is  taken  to  have  accepted  it: 

Townson  v.  Tickell,  3  B.  &  A.  31. 

In  the  case  of  a  trust  created  by  deed,  the  execution  of  the  deed  ty  execution 

of  trust  deed ; 
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by  tilt!  trustee  is  the  best  evidence  of  acceptance:  Montford  v. 
Cadogan,  19  Ves.  637;  Buckeridge  v.  Glasse,  Or.  &  Ph.  131;  and 
see  Jones  v.  Rig  gins,  2  Eq.  538.  And  he  will  generally  be  bound 
by  recitals  in  the  deed  executed  by  him:  Gore  v.  Bowser,  3  Sm. 
&  G.  6;  Story  v.  Gape,  2  Jur.  N.  S.  706;  but  see  Fenwick  v. 
Greenwell,  10  Bea.  418;  Brooke  v.  Haymes,  6  Eq.  25. 

An  express  declaration  of  acceptance  in  the  deed  of  appoint- 
ment, or  otherwise,  is  also  sufficient  to  fix  the  trustee  with  the 
obligation  of  acting  in  the  trust:  Doe  v.  Harris,  16  M.  &  W.  517; 
and  once  acceptance  is  proved  that  obligation  becomes  immediately 
binding  upon  him:  Montford  v.  Cadogan,  supra;  and  he  cannot 
afterwards  dispute  the  title  of  the  cestuis  que  trust,  however 
doubtful:  Neligan  v.  Boche,  7  I.  R.  Eq.  332. 

Parol  evidence  of  conversations,  admissions,  and  so  forth,  as  to 
acceptance  or  non-acceptance,  is  admissible:  Urch  v.  Walker,  3 
My.  &  G.  703;  James  v.  Frearson,  1  Y.  &  C.  C.  C.  370. 

Acceptance  may  be  proved  by  acts  which  can  be  referred  to  the 
character  of  trustee  only — e.g.,  payment  of  debts  or  money  by  an 
executor  who  is  also  a  trustee  (White  v.  Barton,  18  Bea.  192);  a 
trustee  permitting  an  action  relating  to  the  trust  estate  to  be 
brought  in  his  name  {Montford  v.  Cadogan,  17  Ves.  489);  or 
permitting  dealings  with  the  trust  estate  in  his  name  {James  v. 
Frearson,  supra);  or  exercising  acts  of  ownership,  such  as  adver- 
tising a  sale,  giving  notice  to  tenants,  and  the  like:  Bence  v. 
Gilpin,  L.  R.  3  Ex.  79.  And,  of  course,  active  interference  in  the 
trust  is  easily  construed  into  acceptance:  Doyle  v.  Blake,  2  Sch.  & 
L.  231;  Urch  v.  Walker,  3  My.  &  C.  702. 

The  mere  taking  custody  of  the  trust  deed  until  another  trustee 
can  be  appointed  is  not  treated  as  acceptance  of  the  trust:  Evans 
V.  John,  4i  Bea.  36. 

If  there  is  nothing  to  show  that  the  trustee  hsis  accepted  the 
trust,  but,  on  the  contrary,  by  his  refusal  to  prove  the  will  or  by 
an  actual  disclaimer,  his  non-acceptance  is  established,  the  force  of 
such  previous  non-acceptance  is  not  impaired  by  his  subsequent 
acts  as  agent  of  the  trustees,  or  as  adviser  or  friend  of  the  cestui 
que  trust:  Lowering  v.  Fulton,  9  Sim.  115;  Stacey  v.  Elph  1 
M.  &  K.  195. 

But  if  he  knovre  that  he  has  been  appointed  a  trustee,  and  does 
nothing  to  divest  himself  of  that  character,  mere  lapse  of  time  will 
not  avail  to  relieve  him  of  his  duties:  Be  Vniacke,  1  J.  &  L.  1; 
Be  Needham,  ibid.  34;  Wise  v.  Wise,  2  ibid.  403;  Doe  v.  Harris, 
16  M.   &  W.  522.      Where  a  person  abroad  was  appointed  a 
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trustee  if  and  when  he  should  return  to  England,  he  becomes  a 
trustee  by  returning  and  remaining  a  substantial  time  in  England, 
unless  he  has  disclaimed  or  otherwise  shown  that  he  does  not 
accept  the  trusts:  Be  Arbib  and  Class,  1891,  1  Ch.  601. 

Proof  of  the  will  by  aii  executor  who  is  also  a  trustee  is  con-  Proof  of  will, 
strued  as  an  acceptance  of  the  trusts:  Mucldow  v.  Fuller,  Jac. 
198;  Booth  v.  Booth,  1  Bea.  125;  Styles  v.  Guy,  1  Mac.  &  G. 
431. 

If  an  executor  under  a  will  bequeathing  a  legacy  to  be  held  Assent  to 
upon  a  continuing  trust  assents  to  the  legacy,  he  becomes  a  trustee 
of  that  legacy  (Dix  v.  Burford,  19  Bea.  409),  especially  after  the 
appropriation  of  the  legacy:  Byrchall  v.  Bradford,  6  Madd.  240; 
Phillippo  V.  Munnings,  2  My.  &  C.  309;  Ex  parte  Dover,  5  Sim. 
500;  but  mere  signature  of  a  legacy  duty  receipt,  unattended  by  Signing 
other  circumstances  showing  acceptance,  does  not  fix  a  trust  upon  receipt.  "^  ^ 
a  trustee  of  a  trust  legacy:  Jago  v.  Jago,  68  L.  T.  654. 

An  executor  of  an  executor,  who  i's  also  a  trustee  under  a  former  Executor  of 
will,    cannot    accept    the    administration    of    the    estate    of    his 
immediate  testator,  and  renounce  the  anterior  trusts:   Brooke  v. 
Haymes,  6  Eq.  25. 

Nor  can  a  trustee  under  two  trusts  in  the  same  settlement  accept  Acceptance 
one  and  renounce  the  other:  Urch  v.  Walker,  3  M.  &  Or.  702;  the  trusts. 
Ee  Lord-  and  Fullertons  Contract,  1896,  1  Ch.  228. 

When  a  trustee  has  accepted  a  trust  he  cannot  afterwards  dis-  Discharge 
claim  or  relinquish  it  except  by  the  proper  appointment  of  another  acceptance, 
in  his  place,  or  by  the  consent  of  all  parties  interested  capable  of 
consenting,  or  with  the  leave  of  the  Court. 

A  trustee  who  accepts  a  trust  undertakes  all  the  risk  of  the  Remaining 
office,  and  the  fact  that  he  has  remained  passive  while  his  oo-  acceptance, 
trustee  was  the  active  trustee  will  not  excuse  him  from  liability: 
see  Re  Turner,  Barker  v.  Ivimey,  1897,  1  Ch.  536. 

Trustee  de  son  tort.] — Upon  a  well-recognised  principle  that  Acting  as  a 
11  ,  ■  ^  -I./!      trustee, 

any  one  into  whose  hands  ti'ust  property  comes,  with  notice  or  the 

trust,  is  liable  to  account  for  such  property,  a  person  who  by  his 
own  act  (Ee  Stevens,  Cooke  v.  Stevens,  1897,  1  Ch.  422;  Att.- 
Gen.  V.  New  York  Breweries  Co.,  1898,  1  Q.  B.  205),  or  under 
some  erroneous  view  of  his  duty,  or  under  an  imperfect  appoint- 
ment, chooses  to  take  upon  himself  the  character  of  a  trustee, 
becomes  liable  to  account  for  all  his  receipts  while  so  acting;  and 
such  a  person  cannot  be  heard  to  say  for  his  own  benefit  that  he 
had  no  right  to  act  a«  a  trustee:  Rackham  v.  Siddall,  1  Mac.  &  G-. 
607. 
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In  a  modern  case  (Ee  Ryan,  Kenny  v.  Ryan,  1897,  1  Ir.  E. 
513),  an  executor  de  son  tort  was  held  to  be  liable  for  loss 
sustained  through  the  acts  of  a  person  acting  under  his  authority 
and  direction,  notwithstanding  the  general  rule  that  an  executor 
de  son  tort  is  answerable  only  for  assets  which  he  actually  receives. 
It  is  essential,  however,  that  the  trust  property  should  be  actually 
vested  in  the  trustee  de  son  tort,  or  bo  far  under  his  control  that 
he  is  in  a  position  to  require  that  it  should  be  vested  in  him,:  Ee 
Barney,  B.  v.  B.,  1892,  2  Ch.  265;  see  Mara  v.  Brown,  1896, 
1  Ch.  199. 

Thus,  where  one,  under  the  mistaken  notion  that  he,  as  heir  or 
devisee  of  a  trustee,  is  entitled  to  sell  the  trust  property,  sells  it, 
and  pays  the  purchase-money  to  the  wrong  person,  he  remains 
liable  for  it,  and  cannot  deny  the  trust  or  repudiate  his  liabiKty: 
Rackham  v.  Siddall,  1  Mac.  &  G.  607;  but  he  can  plead  the 
Statute  of  Limitations  (3  &  4  Will.  IV.  c.  27):  Price  v.  Phillips, 
13  R.  191;  see  also  Life  Ass.v.  Siddal,  3  D.  F.  &  J.  58;  Smith 
V.  Smith,  I.  R.  10  Eq.  273. 

And  this  principle  applies  also  to  the  case  of  a  person  who 
receives  rents  for  an  unknown  heir;  and  he  is  bound  to  account  as 
a  fiduciary  agent  or  trustee  to  the  heir,  if  the  claim  is  made  in  due 
time:  Lyell  v.  Kennedy,  14  A.  C.  at  p.  459;  and  generally  if  a 
trustee  act  in  the  trusts  he  cannot  excuse  himself  from  a  breach  of 
trust  because  he  did  not  know  who  were  his  cestuis  que  trust, 
especially  where  it  is  one  which  can  be  legalized  only  by  the  assent 
of  all  parties  interested;  Ex  parte  N orris,  4  Ch.  280. 

So,  also,  a  trustee  after  accepting  a  trust  is  liable  though  his 
appointors  fail  to  give  legal  validity  to  his  appointment  by 
executing  the  deed,  and  he  is  liable  if  he  afterwards  allows  the 
trust  fund  to  be  wrongly  dealt  with:  Pearce  v.  Pearce,  22  Bea. 
230;  Hennessey  v.  Bray,  33  Bea.  96.  But  this  would  be  other- 
wise if  the  trustee  has  by  fraud  been  induced  to  accept  the  office: 
Pearce  v.  Pearce,  supra;  and  see  Derbishire  v.  Home,  3  D.  M.  & 
G.  80;  or  if  he  has  accepted  trusts  under  a  will  upon  the  faith  of 
misleading  statements  by  the  testator:  Fry  v.  Fry,  27  Bea.  144- 
Youde  V.  Cloud,  18  Eq.  634. 

The  equitable  interest  of  a  beneficiary  who  is  indebted  to  the 
trust  estate  may  be  impounded  to  make  good  his  liability  to  the 
trust  estate,  his  liability  being  founded  upon  his  having  made 
himself  a  trustee  de  son  tort:  Re  Akerman,  1891,  3  Ch.  212. 
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CHAPTER  III. 


DEVOLUTION   OF   THE   TKUST   ESTATE. 


I.  Effect  of  recent  Legislation. 

In  recent  years  the  law  upon,  this  subject  has  been  completely  Recent 
altered  by  the  legislature;  and,  as  from  1882  much  of  the  previous  ®&'^^^*'°'i- 
learning  in  the  matter  has  become  inapplicable,  it  is  no  longer 
necessary  to  reproduce  its  effect,  though  it  must  not  be  forgotten 
that  the  enactments  referred  to  do  not  affect  the  case  of  a  trust  of 
copyhold  at  all.  It  is  proposed,  therefore,  to  state  the  position  of 
the  question  only  as  it  presents  itself  under  the  reformed  law. 

Premising  that  before  the  changes  alluded  to,  the  estate  of  the 
sole  trustee,  or  the  surviving  trustee,  was  capable  of  devise  or 
bequest  by  him,  and  in  default  thereof  descended  to  his  heir  or 
personal  representative  according  as  it  happened  to  comprise  real 
or  personal  estate,  and  also,  generally,  in  the  absence  of  certain 
other  provisions  in  the  will,  to  be  noticed  hereafter,  passed  under 
a  general  devise  or  bequest  of  the  testator's  own  property,  the  first 
enactment  touching  the  subject  was  incidentally  introduced  in  the 
Vendor  and  Purchaser  Act,  1874  (37  &  38  Vict.  c.  78),  by  sect.  5  Vendor  and 
of  which  it  was  provided  that:     Upon  the  death  of  a  hare  trustee  Act,  1874 
of  any  corporeal  or  incorporeal  hereditament  of  which  such  trustee  ^-  *• 
was  seised  in  fee  simple,  such  hereditament  shall  vest  like  a  chattel 
real  in  the  legal  personal  representative  from  time  to  time  of  such 
trustee."     This  provision  applied  to  the  death  of  a  bare  trustee 
taking  place  on  or  after  the  7th  August,  1874. 

So  the  matter  stood  until  the  Land  Transfer  Act,  1875  (s.  48),  Land 
by  which  the  5th  section  of  the  Vendor  and  Purchaser  Act  was  i876^«^^48.° ' 
repealed  save  as  follows: — 

"  Except  as  to  anything  duly  done  thereunder  before  the 
commencement  of  this  Act,  [1st  January,  1876];  and,  instead 
thereof,  be  it  enacted  that  upon  the  death  of  a  bare  trustee 
intestate  as  to  any  corporeal  or  incorporeal  hereditament  of  which 
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such  trustee  was  seised  in  fee  simple,  such  hereditament  shall  vest 
like  a  chattel  real  in  the  legal  personal  representative  from  time  to 
time  of  such  trustee ;  but  the  enactment  by  this  section  substituted 
for  the  aforesaid  section  of  the  Vendor  and  Purchaser  Act,  1874, 
shall  not  apply  to  lands  registered  under  this  Act."  It  will  be 
seen  that  this  later  enactment  limited  the  operation  of  sect.  5  of 
the  Vendor  and  Purchaser  Act  to  the  case  of  a  bare  trustee  dying 
intestate,  and  therefore  it  in  effect  restored  the  right  of  a  sole  or 
surviving  trustee,  whether  a  bare  trustee  or  not,  to  devise  the  trust 
estate. 
Conveyancing  Finally,  by  sect.  30  of  the  Conveyancing  Act,  1881,  the  right  to 
s.  30.  '  devise  the  trust  estate  was  swept  away  in  all  cases,  whether  the 
trustee  be  a  bare  trustee  or  not: — 

"  (1.)  Where  an  estate  or  interest  of  inheritance,  or  limited  to 
the  heir  as  special  occupant,  in  any  tenements  or  hereditaments, 
corporeal  or  incorporeal,  is  vested  on  any  trupt,  or  by  way  of  mort- 
gage, in  any  person  solely,  the  same  shall,  on  his  death,  notwith- 
standing any  testamentary  disposition,  devolve  to  and  become 
vested  in  his  personal  representatives  or  representative  from  time 
to  time,  in  like  manner  as  if  the  same  were  a  chattel  real  vesting 
in  them  or  him ;  and  accordingly,  all  the  like  powers,  for  one  only 
of  several  joint  personal  representatives,  as  well  as  for  a  single 
persona]  representative,  and  for  all  the  personal  representatives 
together,  to  dispose  of  and  otherwise  deal  with  the  same,  shall 
belong  to  the  deceased's  personal  representatives  or  representative 
from  time  to  time,  with  all  the  like  incidents,  but  subject  to  all 
the  like  rights,  equities,  and  obligations,  as  if  the  same  were  a 
chattel  real  vesting  in  them  or  him;  and,  for  the  purposes  of  this 
section,  the  personal  representatives,  for  the  time  being,  of  the 
deceased,  shall  be  deemed  in  law  his  heirs  and  assigns,  within  the 
meaning  of  all  trusts  and  powers." 

(2.)  Repeals  .sects.  5  and  48  of  the  Vendor  and  Purchaser  Act, 
1874,  and  the  Land  Transfer  Act,  1875,  respectively. 

"  (3.)  This  section,  including  the  repeals  therein,  applies  only 

in  cases  of  death  after  the  commencement  of  this  Act "  [31st 

December,  1881]. 

Copyhold  To  complete  the  recital  of  the  recent  legislation  on  the  subject, 

t^sh!^"^^'        it  i^  provided  by  the  Copyhold  Act,  1887,  s.  45  (and  now  replaced 

by  sect.  88  of  the  Copyhold  Act,  1894),  that:— 

"  The  30th  section  of  the  Conveyancing  Act,  1881,  shall  not 
apply  to  land  of  copyhold  or  customary  tenure  vested  in  the  tenant 
on  the  Court  rolls  of  any  manor  upon  any  trust  or  by  way  of 
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mortgage."     The  section  does  not  appear  to  include  a  surrenderee 
before  admittance  but  only  a  tenant  admitted  and  on  the  rolls. 

The  personal  representative  of  a  sole  or  last  surviving  trustee 
can  refuse   to  act  as   trustee  and  insist  on  new  trustees   being 
appointed:  Be  Bennett,  1906,  1  Ch.  216,  225.     If,  however,  he 
accepts  the  trust  he  is  trustee  of  the  instrument  creating  the  same 
for  all  purposes:  Be  Waidanis,  1908,  1  Ch.  280;  and  can  appoint 
a   new   trustee   in   the   place   of   a  deceased   representative:    Be 
Hotvarth,  1909,  W.  N.  30.     But  he  cannot  insist  on  acting  as 
trustee,  and  may  be  ousted  from  that  position  by  the  donee  of  a 
power  appointing  new  trustees:  Be  Boufledge,  1909,  1  Ch.  280. 
The  result  of  these  enactments,  therefore,  is  as  follows:  — 
In  case  of  death  between  the  7th  August,  1874,  and  the  1st  Efieotof 
January,  1876,  a  bare  trust  vests  in  the  personal  representatives  of  w^^ation 
the  trustee.     In  case  of  death  between  the  1st  January,  1876,  and 
the  31st  December,  1881,  a  hare  trust  so  vests  if  the  trustee  have 
died  intestate  between  those  dates.     In  case  of  the  death  of  a 
trustee  since  the  31st  December,  1881,  ani/  trust  vests  in  the  legal 
personal  representative,  whether  the  will  purports  to  devise  the 
trust  estate  to  any  specified  person  or  not.    As  to  the  devolution  of 
the  interest  of  a  vendor  who  has  died  before  completion,  see  post, 
p.  31. 

The  Land  Transfer  Act,  1897,  s.  1,  extends  the  same  principle  Realrepre- 
to  beneficial  ownership,  and  thus  devised  estates  now  vest  in  the  ^®''*^*^'*'^- 
legal  personal  representative,  who  is  thereof  constituted  the  real 
representative. 

With  regard  to  the  meaning  of  the  term  "  bare  trustee  "  in  these  Meaning 
enactments,  it  is  to  be  observed  that  neither  of  the  Acts  mentioned  trustee." 
above,  in  which  it  is  used,  gives  any  definition  of  it;  but  it  may  be 
taken  to  mean  a  trustee  to  whose  office  no  duties  originally 
attached,  or  who,  although  such  duties  originally  attached  to  his 
office,  would  be  compellable  in  equity  to  convey  the  estate  to  his' 
cestuis  que  trust,  or  by  their  direction:  Christie  v.  Ovington,  1 
CD.  279,  where  Vice-Chancellor  Hall  considered  that  a  request 
by  the  cestui  que  trust  to  the  trustee  to  convey  was  not  "  an 
important  or  a  necessary  ingredient  to  a  person  being  a  bare 
trustee."  This  view  was  adopted  in  Be  Cunningham  and 
Frayling,  1891,  2  Ch.  567,  in  preference  to  that  in  Morgan  v. 
Swansea  Urban  Authority  (9  C.  D.  582),  where  Sir  G.  Jessel 
disapproved  of  the  omission  of  such  a  request  from  the  require- 
ments necessary  to  constitute  a  bare  trustee,  but  assented  to  the 
view  that  a  person  with  active  duties  to  perform  is  not  a  bare 
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trustee.  In  the  same  case,  where  the  death  intestate  occurred  in 
the  interval  covered  by  sect.  48  of  the  Land  Transfer  Act,  1875, 
he  held  that  an  unpaid  vendor,  who  is  no  longer  an  owner,  but  a 
trustee,  was  not  a  bare  trustee  within  that  Act,  and,  as  he  had  a 
beneficial  interest  in  the  estate,  that  such  a  person  could  not  be  a 
bare  trustee.  (This  point  was,  in  effect,  decided  in  Ex  parte 
Sergison,  4  Ves.  147.)  In  explaining  the  definition,  in  Christie 
V.  Ovington,  the  M.  E.  said  that  the  meaning  must  be  that, 
"  where  a  trustee  has  active  duties  to  perform,  and  the  cestuis  que 
trust  are  more  than  one,  and  have  not  requested,  then  he  is  not  a 
bare  trustee;  but  if  they  are  all  competent,  and  have  requested, 
then  he  is,  because  he  has  then  kept  the  estate,  so  to  speak,  by 
wrong;  that  is,  upon  request  he  ought  to  have  conveyed,  and  he  is 
thus  a  '  bare  trustee.'  " 

When  a  trustee  has  no  duties  to  perform  as  trustee,  even  though 
he  may  have  powers  vested  in  him,  he  becomes  a  bare  trustee  and 
cannot  call  for  the  legal  estate:  Re  Lashmar,  1891,  1  Ch.  258. 

It  is  also  held  that  a  married  woman,  being  a  trustee  for  sale, 
when  by  order  of  the  Court  directed  to  convey,  is  a  bare  trustee, 
under  sect.  6  of  the  Vendor  and  Purchaser  Act,  1874,  which  allows 
a  married  woman  who  is  a  bare  trustee  to  convey  as  if  she  were  a 
feme  sole:  Re  Doctor  a,  Docwra  v.  Faith,  29  C.  D.  693.  This 
section  is  replaced  by  the  Trustee  Act,  1893,  s.  16;  and  see  Re 
Kowgate  and  Osborn,  1902,  1  Ch.  451;  and  Married  Women's 
Property  Act,  1907,  s.  1. 

In  cases  coming  within  the  Conveyancing  Act,  1881,  if  there 
is  no  representative  of  the  sole  or  surviving  trustee,  since  the 
words  of  the  section  evince  an  intention  to  exclude  the  heir,  the 
question  arises  in  whom  the  legal  estate  is  vested.  In  such  cases 
it  is  necessary  to  apply  to  the  Court  for  the  appointment  of  new 
trustees  under  the  Trustee  Act,  and  for  a  vesting  order,  the  form 
of  which  will  be  to  vest  in  the  new  trustees  all  the  estate  which 
was  vested  in  the  deceased  trustee,  at  all  events,  if  the  heir  is 
before  the  Court:  Re  Williams,  36  C.  D.  231;  and  see  Re  Raclc- 
straw,  33  W  R.  559;  Fairholme  v.  Kennedy,  24  L.  R.  Ir.  498. 
Where  the  trustee  died  intestate,  an  order  was  first  made  vesting 
the  estate  in  the  new  trustees  for  the  estate  vested  in  the  heir,  but 
afterwards,  administration  being  obtained  to  the  deceased  trustee, 
a  new  order  was  made,  notwithstanding  the  former  order,  vesting  it 
for  the  estate  "  now  vested  in  the  legal  personal  representative  ": 
Re  Pilling,  26  C.  D.  432.     As  to  the  exercise  of  powers  by  the 
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legal  personal  representative  of  the  last  surviving  trustee,  see  post, 
p.  35. 

The  effect  of  the  Copyhold  Act,  1887,  s.  45  (see  Copyhold  Act,  Copyhold 
1894,  s.  88),  quoted  ahove,  upon  sect.  30  of  the  Conveyancing  Act,  ' 
was  held  by  North,  J.,  to  be,  thatiafter  the  16th  September,  1887, 
the  latter  section  ceased  to  have  any  application  to  copyholds,  and 
though  dealings  by  the  personal  representatives  with  the  copyholds 
before  the  Act  of  1887  would  have  been  valid,  in  the  absence  of 
such  dealings  the  trust  estate  is  divested  out  of  them,  and  is  vested 
in  the  customary  heir  or  devisee  as  if  the  Conveyancing  Act  had 
not  been  passed:  Re  Mills,  37  C.  D.  313;  but  on  appeal  the  Court 
declined  to  decide  whether  the  section  was  retrospective  or  not: 
40  C.  D.  14.  See  Be  FranMyn,  W.  N.  1888,  p.  217,  where  the 
section  was  acted  upon. 

By  sect.  1,  sub-sect.  4,  of  the  Land  Transfer  Act,  1897,  the  real  Land 
estate  of  any  person  dying  on  or  after  the  1st  January,  1898,   1597,  a.  1.     ' 
devolves  upon  his  personal  representatives,  but  "  real  estate  "  shall 
not  be  deemed  to  include  copyholds;  ho-wever,  it  has  been  held  that 
equitable  estates  in  copyhold  lands  will  so  devolve:  He  Somerville 
and  Turner,  1903,  2  Ch.  583. 

II.  Devolution  of  Estate  contracted  to  he  Sold. 

Another  branch  of  the  subject  of  this  Chapter — namely,  the  Conveyancing 
destination  of  the  interest  left  in  a  man  who  has  contracted  to  sell  g\'        ' 
land,  and  has  died  before  completion — is  dealt  with  by  the  Con- 
veyancing Act,  1881,  s.  4,  as  follows:  — 

"  (1)  Where  at  the  death  of  any  person  there  is  subsisting  a 
contract  enforceable  against  his  heir  or  devisee,  for  the  sale  of  the 
fee  simple  or  other  freehold  interest,  descendible  to  his  heirs 
general,  in  any  land,  his  personal  representatives  shall,  by  virtue  of 
this  Act,  have  power  to  convey  the  land  for  all  the  estate  and 
interest  vested  in  him  at  his  death,  in  any  manner  proper  for 
giving  effect  to  the  contract.  (2)  A  conveyance  under  this  section 
shall  not  affect  the  beneficial  rights  of  any  person  claiming  under 
any  testamentary  disposition  or  as  heir  or  next  of  kin  of  a  testator 
or  intestate.  (3)  This  section  applies  only  in  cases  of  death  after 
the  commencement  of  this  Act  "  [31st  December,  1881]. 

It  is  to  be  observed  upon  this  section  that: — 1st,  there  must  be  Observations 
an  enforceable  contract  at  the  death,  i.e.,  a  contract  binding  on  "P"'^^^"  ■ 
both  parties,  so  that  if  the  heir  or  devisee  takes  the  land  he  holds 
it  only  as  trustee  for  the  purchaser;  2ndly,  that  the  section  applies 


32 


DEVOLUTION  OF  TRUST  ESTATE. 


Trust  created 
by  contract 
for  sale. 

Vendor 
trustee  for 
purchaser. 

Purchaser 
must 

indemnify 
Tender. 


Will  after 
contract. 


General 
devise  on 
trust  for  eale. 


only  to  a  freehold  estate  in  fee  simple,  or  an  estate  '[xur  autre  vie, 
descending  to  the  heir  as  special  occupant  and  not  to  the  executors, 
and  not  to  an  estate  tail,  a  life  estate,  or  a  copyhold;  3rdly,  that  a 
mere  power  is  given  to  the  personal  representatives,  so  that  unless 
or  until  it  is  exercised  by  them  the  heir  or  devisee  may  still  be 
called  upon  to,  and  may,  convey  the  estate;  and  4thly,  that  the 
question  as  to  vsfhether  the  estate  is  converted  into  money  or  not 
by  virtue  of  the  contract,  and  as  to  its  beneficial  destination, 
according  as  such  conversion  has  or  has  not  taken  place,  is 
unaffected  by  the  exercise  of  the  new  power. 

In  cases  not  met  by  this  enactment,  when  a  beneficial  owner  of 
land  has  contracted  to  sell  it,  and  has  died  before  the  completion 
of  the  contract,  the  interest  left  in  him  after  the  contract  is  in 
effect  a  constructive  trust  for  the  purchaser,  giving  rise  to  all  the 
incidents  as  between  trustee  and  cestui  que  trust,  including  the 
right  of  the  vendor  to  be  personally  indemnified  by  the  purchaser: 
Dodson  V.  Downey,  1901,  2  Ch.  620,  623;  but  with  a  beneficial 
interest  enforceable  by  way  of  lien  to  secure  the  payment  of  the 
purchase-money:  Hadley  v.  London  Bank  of  Scotland,  3  D.  J.  & 
S.  63:  Shaiv  v.  Foster,  L.  R.  5  H.  L.  321;  and  is  therefore  not  a 
mere  "  bare  "  trust,  leaving  nothing  to  be  done  but  to  convey  the 
estate:  Lysaght  v.  Edwards,  2  C.  D.  499.  This  being  so,  the  trust 
is  one  which  may  never  take  effect,  because  the  contract  may  never 
be  completed,  in  which  case  the  devisee  would  take  the  land  bene- 
ficially in  its  unconverted  shape:  Re  Thomas,  34  C.  D.  166;  but 
it  has  been  held  that  if  there  was  down  to  the  vendor's  death  a 
valid  contract,  "  enforceable  against  the  heir  or  devisee,"  as  the 
4th  section  of  the  Conveyancing  Act  requires,  the  constructive 
trust  is  binding,  and  would,  at  all  events  in  a  case  where  the  con- 
tract was  made  after  the  date  of  the  will,  pass  under  a  devise  of 
trust  estates:  Lysaght  v.  Edwards,  supra. 

Where  there  was  no  devise  of  trust  estates,  and  only  a  general 
devise  upon  trust  for  sale,  and  the  testator  made  his  will  after  the 
contract,  it  was  held  that  the  legal  estate  passed  to  the  devisee, 
although  in  the  case  of  other  trusts,  as  we  have  seen,  a  trust  for 
sale  would  prevent  such  a  result:  Wall  v.  Bright,  1  J.  &  W.  494 
which  was  approved  in  Lysaght  v.  Edwards ;  though  Sir  G.  Jessel 
differed  from  Sir  T.  Plumer's  view,  that  because  the  contract 
might  never  be  performed,  the  vendor,  being  both  le^al  and 
beneficial  owner,  was  not  a  constructive  trustee,  but  a  trustee  sub 
modo,  and  that  only  if  nothing  happened  to  prevent  him  from 
filling  that  character:  cf.  Clarke  v.  Bamsay,  1891,  2  Q.  B.  456. 


DEVOLUTION  OF  ESTATP:  AFTER  CONTRACT  FOR  SALE.  3^ 

But  if  at  the  death  nothing  remains  to  be  done  but  to  convey,  Price  paid 
the  testator  is  a  bare  trustee  only,  and  the  bare  trust  will  pass  by 
a  general  devise,  though  there  may  be  a  charge  of  debts  or  other 
apparently    contrary    intention    in    the    will:    Dimes   v.    Grand 
Junction  Canal  Co.,  3  H.  L.  C.  794;  Ee  Cuming,  5  Ch.  72. 

It  seems  that  if  a  vendor  dies,  and  the  person  who  would  be  Where 
called  upon  to  complete  is  under  disability,  the  devise  will  not  jg  under 
operate,  and  the  sale  would  require  to  be  enforced  in  an  action:  disability; 
Purser  v.   Darby,  4  K.   &  J.   41,  as  explained  in  Lysaght  v.  neoessa^. 
Edtvcrrds,  2  C.  D.  at  p.  510;  but  see  Re  Cuming,  supra. 

The  Coiu't  has  constantly  refused  to  regard  a  vendor  Avho  has 
died  before  completion  as  a  trustee  to  all  intents  and  purposes,  so 
that  a  vesting  order  may  be  made  under  the  Trustee  Acts  without 
a  suit  for  specitic  performance:  Tie  Carpenter,  Kay,  418;  Re 
Colling,  32  C.  D.  333;  but  there  is  a  distinction  between  an 
executed  and  an  executory  contract,  so  that,  though  where  there 
is  only  a  contract  and  nothing  more,  a  suit  is  necessary  to  declare 
the  vendor  a  trustee,  if  the  contract  is  executed,  by  payment  of 
the  purchase-money,  no  suit  is  necessary:  Re  Cuming,  5  Ch.  72; 
and  see  Sands  to  Thompson,  22  C.  D.  614. 

The  above  observations,  tliough  strictly  limited  to  cases  arising  Land 

before  1st  January,  1898,  when  the  Land  Transfer  Act,  1897,  1397,  s.  i ;    ' 

came  into  operation,  should  now  be  read  with  reference  to  the  later  real  repre- 
'■      ,  .  sentative. 

enactment,  which  vests  the  real  as  well  as  the  personal  estate  m  the 

executor  or  administrator  of  the  deceased,  notwithstanding  any 

dispositior.  to  the  contrary:  sect.  1. 

III.  Exercise  of  Powers  and  Trusts  by  Devisee  of  Trust  Estates. 

Since  by  sect.  30  of  the  Conveyancing  Act,  1881  (quoted  above,  EfEeotof 
p.  28),  a  devise  of  trust  estates  is  now  simply  inoperative,  and  by  Conveyancing 
the   concluding   words   of   the   first   sub-clause    of   that   section,  -'^'■'*- 
personal  representatives  are  to  be  deemed  in  law  the  heirs  and 
assigns  of  a  sole  trustee  or  of  the  survivor  of  several  trustees. 
"  within  the  meaning  of  all  trusts  and  powers,"  the  question  as  to 
whether  the  devisee  of  trust  estates  oould,  where  the  devise  had 
been  made  to  him  by  the  survivor  of  several  trustees,  to  whom  and 
their  heirs  (omitting  assigns)  the  estate  had  been  limited,  execute 
discretionary  trusts  or  powers,  such  as  a  trust  or  power  of  sale, 
can  no  longer  arise:  Re  Pixton  and  Tong's  Contract,  46  W    R. 
187;  sec  Re  Rum-ney  and  Smith,  1897,  2  Ch.  351. 

As,  however,  the  enactment  mentioned  applies  onlv  to  deaths  Previous  la-n-. 

G.  3 
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since  1881,  it  is  still  necessary  to  state  the  condition  of  the  autho- 
rities upon  this  point.  In  Cool<:e  v.  Crawford  (13  Sim.  91),  the 
devise  being  to  trustees  and  the  survivor  of  them,  and  the  heirs, 
executors  and  administrators  of  such  survivor,  it  was  held  that  the 
devise  of  the  trust  estate  by  the  survivor  was  bad,  since  the  devisee 
would  be  an  assign  and  there  was  no  gift  including  assigns;  that 
the  confidence  of  the  testator  could  not  be  considered  to  extend  to 
the  devisee;  and  that  the  devise  was  in  effect  a  breach  of  trust  by 
the  survivor.  In  Titley  v.  Wolstenholme  (7  Bea.  425),  "  assigns  " 
were  included  in  the  devise  to  the  trustees,  and  that  was  held  to 
be  sufficient  to  indicate  that  the  personal  confidence  reposed  in  the 
original  trustees  was  not  violated  by  a  devise  to  the  nominee  of  the 
survivor:  but  see  contra,  Ashton  v.  Wood,  3  Sm.  &  G.  445.  In 
Macdonald  v.  Walker  (14  Bea.  556),  where  a  power  of  sale  was 
.  given  to  trustees,  their  heirs,  executors,  and  administrators,  the 
devisee  was  held  incapable  of  selling  (although  he  was  also  heir): 
but  see  contra^  Wilson  v.  Bennett,  5  De  G.  &  Sm.  475.  But  in 
Osborne  to  Rowlett  (13  C.  D.  774),  Sir  G.  Jessel,  M.  R.,  dis- 
regarded the  rule,  and  held  that,  even  in  the  absence  of  the  word 
"  assigns  "  (to  which  he  attributed  no  importance),  the  trust  is 
always  to  be  considered  as  annexed  to  the  fee  simple  estate  taken 
by  the  trustees,  and  not  to  the  person  of  the  trustees;  so  that 
if  the  trust  estate  is  dealt  with  by  the  survivor  according  to  the 
title,  the  person  so  claiming  through  him  may  act  in  the  trusts; 
and  his  lordship  said  that  Cooke  v.  Crawford  might  be  considered 
as  overruled.  In  Be  Rumney  and  Smith  (1897,  2  Ch.  at  p.  356) 
Stirling,  J.,  doubted  Cooke  v.  Crawford  as  an  authority,  and 
held  that  a  power  of  sale  contained  in  a  mortgage  could 
only  be  exercised  by  the  persons  or  person  authorised  by  the 
instrument. 

In  Be  Morton  to  Hallett  (15  C.  D.  143),  in  which  the  Lords 
Justices  decided  that  the  heir  of  the  survivor  of  two  trustees  in 
whom  land  had  been  vested  in  trust  that  they  or  the  trustees  or 
trustee  for  the  time  being  should  sell,  could  make  a  good  title, 
both  Baggallay,  L.  J.,  and  James,  L.  J.,  while  recognizing  that 
the  question  did  not  arise  in  the  case  before  them,  de&ired  it  to 
be  understood  that  they  were  not  prepared  to  hold  that  Cooke  v. 
Cratvford  was  to  be  treated  as  overruled:  see  also  Re  Cunningham 
and  Frayling,  1891,  2  Ch.  567.  In  a  subsequent  case  in  Ireland 
the  Court  followed  Cooke  v.  Crairford:  Be  Ingleby  and  Noricich 
Union  Co.,  13  L.  R.  Ir.  326,  which  in  turn  was  followed  by 
Parker.  J.,  in  Be  Crunden  and  Meu.r,  1909,  1  Ch.  690, 
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IV.  Exercise  of  Powers  by  Survivors. 

Notwithstanding  the  amendment  of  the  law  on  this  subject  by  Distinction 
the  Trustee  Act,  1893,  s.  22,  and  the  Conveyancing  Act,  1911,  n^tare*" 
s.  8,  cited  below,  it  is  still  necessary  to  discriminate  between  the  power  and 
cases  of   what   are   usually   called    "  bare  "    powers,    and   powers  annexed 
annexed  to  the  estate  of  the  trustees.     A  "  bare  "  power  is  one  *°  estate. 
which  is  vested  in  a  "stranger"  to  the  estate,  giving  him  an     ^^"V"'"^^- 
authority  to  divert  the  ownership  from  one  channel  into  another, 
and  it  is  therefore  held  that  this  diversion  should  be  effected  only 
by  a  strict  adherence,  modo  et  forma,  to  the  very  words  and  terms 
of  the  power:   Lane  v.  Debenham,  11  Ha.  192;   and  thus  if  a 
power  of  that  kind  is  given  to  two  or  more  persons,  to  whom  no 
estate  is  limited,  it  must  be  exercised  by  the  persons  named, 
and  cannot  be  exercised  by  the  survivors  or  survivor,  unless  the 
terms  of  the  power  expressly  so  provide:  ibid. ;  He  Bacon,  Toovey 
V.  Turner,  1907,  1  Ch.  475. 

Where   the  power  is  not   given   by  name,   but  to   a   class  or  Powerto'Hhe 
description  of  persons  collectively,  as  where  it  is  to  be  exercised  by  <<jay    ' 
"  the  trustees,"  but  not  with  reference  to  land  devised  to  them,  it  trastees," 

.         or  **  my 

would  seem  that  the  power  could,  even  before  the  Conveyancing  trustees  A. 

Act,  be  exercised  so  long  as  the  plural  number  remained:  Sugd.  *° 

Pow.  128.    The  Trustee  Act,  1893,  s.  22,  seems  to  meet  this  case: 

see  Re  Smith,  EasticJc  v.  Smith,  1904,  1  Ch.  at  p.  144.    "  Every 

power  given  to  trustees  which  enables  them  to  deal  with  or  affect 

the  trust  property  is  prima  facie  given  them  ex  officio  as  holders 

or  holder  for  the  time  being       .    .    .  and  little  regard  is  now  paid 

to  such  minute  differences  as  those  between  '  my  trustees,'   '  my 

trustees,  A.  and  B.,'  and  'A.  and  B.,  my  trustees'  ":  per  Far- 

weU,  J.,  ibid. ;  and  see  Re  De  Sommery,  1912,  2  Ch.  622. 

A  power  given  to  trustees  for  the  purpose  of  securing  the  desti-  Power 

nation  of  property  vested  in  them  according  to  the  desire  of  the  to  estate 

author  of  the  trust,  is  in  the  nature  of  a  duty,  and  survived,  even 

before  the  Conveyancing  Act,  save  where  the  confidence  reposed 

was  of  a  personal  nature:  Re  Smith,  supra ;  Crawford  v.  Forshaw, 

1891,  2  Ch.  261;  Re  Bacon,  supra. 

We  have  already  seen  what  is  the  effect  of  the  disclaimer  of  Effect  of 

1  ^  J!    ii  ii  x^     disclaimer  on 

one  of   several   trustees   upon   the   competency   ot   the   others   to  power, 

exercise  powers,  ante,  p.  21. 

3(2) 
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Sect.  22  of  the  Trustee  Act,  1893,  provides:— 

(1)  "Where  a  power  or  trust  is  giveu  to,  or  vested  in,  two 

or  more  trustees  jointly,  then,  unless  the  contrary 
is  expressed  in  the  instrument  creating  the  power 
or  trust,  the  same  may  be  exercised  or  performed  by 
the  survivor,  or  survivors,  of  them  for  the  time  being. 

(2)  "  This  section  applies  only  to  trusts  constituted  after, 

or  created  by,  instruments  coming  into  operation  after 
the  commencement  of  this  Act." 

The  effect  of  this  provision  is  to  permit  the  survivorship  of  all 
trusts  and  powers,  except  where  a  contrary  expression  occurs  in 
the  instrument  creating  it.  It  is  observable  that  this  expression  is 
not  to  be  merely  one  of  intention;  there  must  be  clear  words  to 
prevent  the  operation  of  the  enactment:  Be  Smith,  Eastiek  v. 
Smith,  1904,  1  Ch.  139.  It  seems  that  a  bare  power  is  not  made 
to  survive  by  this  section,  and  that  when  "  trustees  "  are  men- 
tioned, the  term  implies  that  the  powers  referred  to  comprise 
only  such  as  are  annexed  to  their  estate,  and  that  a  bare  power 
given  to  persons  by  nanie,  even  if  they  a're  also  trustees,  would  not 
survive. 

The  test,  before  1912,  whether  the  person  representing  the  last 
survivor  of  several  trustees  could  execute  a  trust  or  power  was 
whether  he  was  pointed  out  in  the  instrument  creating  the  trust 
as  being  in  the  contemplation  of  the  settlor  a  person  who  was  to 
execute  it:  Re  Crunden  and  Meux,  1909,  1  Ch.  690,  696.  But 
by  the  Conveyancing  Act,  1911,  s.  8,  the  personal  representative 
or  representatives  of  a  sole  or  surviving  trustee  can  exercise  or 
perform  any  power  or  trust  given  to  or  capable  of  being  exercised 
by  such  trustee,  unless  a  contrary  direction  is  expressed.  The 
section,  however,  does  not  apply  to  copyholds.  But  the  personal 
representati\-e  of  a  surviving  trustee  cannot  insist  upon  acting  in 
the  trust  if  the  donee  of  a  power  to  appoint  new  trustees  exercises 
such  power:  Re  Routledge,  1909,  1  Ch.  280. 

The  Trustee  Act,  1893,  s.  37,  provides  for  the  devolution  of 
powers  and  discretions  upon  trustees  appointed  by  the  Court.  It 
is  conceived  that  the  same  devolution  takes  effect  upon  an  appoint- 
ment infer  riroK :  Re  Smith,  Enafir-'k  v.  Smith,  supra. 
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CHAPTEE  IV. 


EFFECT   OF   TRUSTEES    BANKRUPTCY. 


The  bankruptcy  of  a  trustee  readers  him  an  unfit  person  to  con-  Removal  on 
tinuc  in  the  office,  and  his  removal  may  be  obtained,  as  pointed  "^  "^^ 

out  in  Chapter  XXIX.,  unless  he  is  willing  to  retire,  which  he  can 
usually  do  under  the  settlement  power  or  the  statutory  power; 
and  if  he  has  not  been  guilty  of  any  breach  of  trust,  no  difficulty- 
may  aa-ise,  for  the  trust  estate  does  not  pass  to  the  trustee  in  bank- 
ruptcy and  will  remain  unaffected.  If  he  has  committed  a  breach 
of  trust,  it  becomes  necessary  to  consider  how  the  beneficiaries 
can  recover,  in  the  bankruptcy  or  otherwise,  the  loss  occasioned 
by  it. 

"  Property  held  by  the  bankrupt  on  trust  for  any  other  person  "  Trust 
is,  by  sect.  38  (1)  of  the  Bankruptcy  Act,  1914:,  expressly  excluded  not  pass, 
from  the  property  of  the  bankrupt  divisible  amongst  his  creditors. 
Moreover  (by  sub-sect.  2),  goods  in  the  possession,  order  or  dispo-  Order  and 
sition  of  the  bankrupt,  in  his  trade  or  business  (which  latter  words 
were  absent  from  similar  enactments  in  former  statutes),  by  the 
consent  and  permission  of  the  true  owner,  under  such  circumstances 
that  the  bankrupt  is  the  reputed  owner  thereof,  though  comprised 
in  the  property  so  divisible,  do  not  include  trust  property:  Great 
Eastern  Rail.  Co.  v.  Turner,  8  Ch.  149;  cf.  Ex  parte  Caldwell, 
13  Eq.  188;  and  see  Rarris  v.  Truman,  9  Q.  B.  D.  255,  264; 
for  the  trustee  is  himself  the  proper  person  to  hold  it,  or,  in  other 
words,  the  true  owner:  Be  Bankhead,  2  K.  &  J.  560.  But  trustees 
of  a  settlement  who  have  decKned  to  accept  the  trusts  are  not  the 
"true  owners"  of  the  settled  property;  the  beneficiaries  under 
the  settlement  are  the  only  persons  capable  of  giving  the  consent 
required  by  the  Act:  Re  Mills'  Trusts,  1895,  2  Ch.  564. 

It  follows,  from  what  is  above  stated,  that  specific  property,  sucii  Chattels, 
as  furniture,  which  has  ceased  to  be  held  by  the  trustee  as  trust  ^  *  ***' 
property,  but  for  a  long  time  has  been  appropriated  by  the  bene- 
ficiary to  his  own  use,  is  not  held  according  to  the  title,  and  will 
not  be  protected:  Ex  parte  Mome,  2  M.  D.  &  De  6.  616;  Quick 
v.  Staines,  1  B.  &  P.  293.     So  also  in  cases  of  secret  trusts  of 


38 


EFFECT  OF  TEUS'J'EE's  BANKBUPTCY. 


Wife's 
furniture. 


Trustee's 
own  interest. 


Repairing 
breach  of 
trust  before 
bankruptcy. 


shares  so  as  to  evade  the  rules  of  a  company:  Ex  parte  Bur- 
bridge,  1  Deac.  131;  or  where  the  form  of  a  trust  is  set  up  in 
order  to  conceal  the  true  ownership:  Ex  parte  Ord,  2  M.  &  A. 
724;  but  see  Ex  parte^Vathms,  2  M.  &  A.  349;  and  see  Ex  parte 
Fabian,  1  M.  B.  E.  62.  But  if  such  a  trust  is  created  in  respect 
of  property  purchased  with  trust  money,  or  with  money  in  the  dis- 
position of  which  others  {e.g.,  the  shareholders  of  a  company)  are 
interested,  the  property  so  purchased  is  not  in  the  ownership  of 
the  trustee  with  the  consent  of  the  true  owner,  and  so  not  within 
his  order  and  disposition:  G.E.B.y.  Turner,  8  Ch.  149. 

In  settlements  of  furniture,  when  made  in  consideration  of  mar- 
riage or  other  valuable  consideration,  it  is  usually  provided  that  it 
shall  be  lawful  for  the  trustees  to  permit  it  to  be  enjoyed  by  the 
cestui  que  trust ;  and  if  the  cestui  que  trust  be  a  woman,  entitled  to 
it  for  her  separate  use  under  the  deed,  the  use  of  it  by  the 
husband  does  not  bring  it  within  the  reputed  ownership  clause  on 
his  bankruptcy:  Simmons  v.  Bailey,  16  M.  &  W.  838;  and  this  is 
so  though  the  furniture  originally  belonged  to  the  husband,  if 
the  settlement  is  for  valuable  consideration:  Ex  parte  Cox,  1  C.  D. 
302,  where  the  trust  was  post-nuptial,  but  held  to  have  been 
created  for  value:  and  see  Ex  parte  Sibeth,  14  Q.  B.  D.  417. 

If  a  trustee  himself  has  some  beneficial  interest  in  the  goods 
or  estate,  only  that  interest  will  ptiss  to  the  trustee  in  bankruptcy : 
Ex  parte  BarTcer,  28  W.  R.  522. 

A  trustee  who  has  committed  a  breach  of  trust  is  entitled  to 
make  it  good  on  the  eve  of  his  bankruptcy  {Sharp  v.  Jackson, 
1899,  A.  C.  419),  and  such  a  payment  is  not  a  fraudulent  pre- 
ference or  void  under  sect.  44  of  the  Bankruptcy  Act,  1914,  at 
all  events  if  in  the  particular  case  tke  Court  comes  to  the  con- 
clusion that  the  real  and  dominant  motive  in  making  the  payment 
was  not  in  fact  to  give  a  preference,  but  to  save  the  trustee  from 
prosecution,  exposure,  or  the  like:  Taylor  v,  London  and  County 
Banking  Co.,  1901,  2  Ch.  231;  Be  Lake,  1901,  1  K.  B.  710; 
Re  Lane,  23  Q.  B.  D.  74.  As  to  bond  fide  transactions  for  value 
with  a  bankrupt  before  the  trustee  in  bankruptcy  intervenes,  see 
Deeds  of  Arrangement  Act,  1914,  s.  47. 
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Proof  against  Bankrupt  Trustee.J^If  a  bankrupt  trustee  has 
been  guilty  of  a  breach  of  trust,  the  cestui  que  trust  is  entitled  to 
prove  in  the  bankruptcy  for  the  loss  to  the  trust  estate:  Bank- 
ruptcy Act,  1914,  s.  30;  Re  Lake,  1903,  1  K.  B.  439. 

Thus,  if  stock  has  been  improperly  sold,  the  proof  may  generally 
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be  either  for  the  amount  of  the  proceeds  or  for  the  price  Ort'  the 
stock  at  the  commenoement  of  the  bankruptcy:   Ex  parte  Fair- 
child,  1  G.  &  J.  221;  Ex  parte  Montefiore,  De  G.  171;  9  Jur. 
562;  but  see  Ex  parte  Coles,  3  M.  D.  D.  327.    If  the  trust  money  Money  used 
has  been  used  in  trade  the  option  will   lie   between   the   profits  ^°  trade, 
made  and  the  actual  money  used,  with  interest:  Ex  parte  Watson, 
2  V.  &  B.  414;   and  generally  the  proof  may  include  interest:  Interest. 
Moons  V.  De  Bernales,  1  Kuss.  301;  and  if  there  was  a  trust  to  Aoeumula- 
accumulate  income,  the  amount  of  the  accumulations  which  ought  *'°°^' 
to  have  been  made:  Dornford  v.  Dornford,  12  Ves.  127. 

Where  the  trustee  is  also  equitable  tenant  for  life,  his  interest  impounding 
may  be  impounded  to  make  good  the  debt  due  by  reason  of  his  t"^"^*^e's 
breach  of  trust:  Ex  parte  Turpm,  1  D.  &  C.  120;  Ex  parte  King, 
2  M.  &  A.  410;  and  see  Ex  parte  Bishop,  8  Oh.  718;  Jacubs 
V.  Rylance,  17  Eq.  341;  and  his  assignee  stands  in  no  better 
position:  Doering  v.  Doering,  42  C.  D.  203.  But  if  the  interest  is 
a  legal  one,  it  cannot  be  so  applied:  Fox  v.  Buckley,  3  C.  D.  511; 
Egbert  v.  Butter,  21  Bea.  560.  But  this  distinction  does  not 
prevent  the  operation  of  the  rule  that  a  trustee  cannot  take  out  of 
the  trust  fund  anything  at  all  until  he  has  recouped  the  trust  fund 
that  which  he  has  received  out  of  it  beyond  his  own  interest: 
Re  Brown,  Dixon  v.  Brown,  32  0.  D.  597,  where  the  receipt  was 
under  a  mistake  of  law,  as  to  which  see  Trustee  Act,  1893,  s.  45. 

A  debt  due  from  the  trust  estate  to  two  trustees  cannot  be  set  Set-oflE 
off  against  a  debt  due  to  it  by  one  of  the  trustees  who  becomn's  t^u^g™ 
bankrupt;  and  unless  it  appears  clearly  that  the  money  due  to  the 
trustees  in  fact  belongs  to  the  solvent  trustee,  an  inquiry  should  be 
asked  to  ascertain  what  part  of  it  is,  as  between  the  trustees,  due 
to  the  bankrupt:  McEwan  v.  Crombie,  25  C.  D.  175. 

Where  a  mortgagee  is  a  trustee  of  the  mortgage  money,  and  he  Enforcing 
becomes  bankrupt,  he  cannot  as  defendant  represent  his  eestuis  que  mortgage 
trust  in  a  foreclosure  action  under  Order  XVI.  r.  8,  and  they  are  money, 
necessary  parties:  Francis  v.  Harrison,    43    CD.    183;    secus, 
perhaps,  in  a  redemption  action:  Mills  v.  Jennings,  13  C.  D.  649; 
Jennings  v.  Jordan,  6  A.  C.  698.    Where  in  a  foreclosure  action 
a  puisne  incumbrancer  is  a  trustee,  the  eestuis  que  trust  must  be 
made  parties:  Chiffith  v.  Pound,  45  C.  D.  553;  but  the  Court  will 
order  accounts  in  the  absence  of  the  eestuis  que  trust:  Wavell  v. 
Mitchell,  64  L.  T.  560;  66  L.  T.  851 ;  see  also  Re  Booth  d  Kettle- 
well's  Contract,  67  L.  T.  550. 

Where  a  sole  trustee,  after  committing  a  breach  of  trust,  becomes  Who  should 
bankrupt,  the  proof  should  be  carried  in  either  by  the  adult  eestuis  1"'°^®' 
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que  trust,  or  the  next  friends  or  guardians  of  infants,  or  by  tho 
trustee  himself':  Orrett  v.  Corser,  21  Bea.  52;  Re  Bradley, 
54  S.  J.  377.  If  there  are  other  trustees,  they  should  prove; 
but  the  eestuis  que  trust  should  concur  in  the  proof:  ibid. ;  Ex 
parte  Phillips,  2  Dea.  335.  And  if  the  other  trustees  are  also 
liable  for  the  breach  of  trust,  the  liability  being  joint  and  several, 
the  proof  may  still  be  made  against  the  bankrupt's  estate,  leaving 
him  to  recoup  himself  against  his  solvent  co-trustees;  and  iE  one 
has  made  a  payment  by  way  of  compromise,  the  beneficiaries 
may  still  prove  for  the  whole  debt:  Edwards  v.  Hood-Barrs, 
1905,  1  Ch.  20.. 

A  breach  of  trust  for  which  a  bankrupt  firm  is  liable,  by  reason 
either  of  the  participation  in  it  of  all  the  partners  or  of  the  obliga- 
tion of  all  to  see  to  the  proper  application  of  money  in  their  hands, 
gives  a  right  to  the  eestuis  que  trust  to  prove  against  the  joint 
estate  and  also  against  the  separate  estate  of  each  partner:  Be 
Parkers,  19  Q.  B.  D.  84;  Re  Macfadyen,  1908,  2  K.  B.  817 

When  an  action  is  brought  to  repair  a  breach  of  trust,  and  the 
defaulting  trustee  is  made  a  defendant,  and  is  or  becomee  bank- 
rupt, then,  if  the  debt  created  by  the  breach  of  trust  is  one  which 
would  not  be  barred  by  his  discharge,  he  is  not  entitled  to  any 
costs  until  the  default  is  made  good,  whether  the  bankruptcy  was 
prior  or  subsequent  to  the  institution  of  the  action;  but  if  the  debt 
is  discharged  by  the  bankruptcy,  as  arising  from  other  than  a 
fraudulent  breach  of  trust,  or  if,  after  the  bankruptcy,  the  trustee 
renders  services  in  the  action,  he  will  have  his  costs  since  the 
bankruptcy,  whether  before  or  after  action  brought,  while  any 
costs  incurred  before  the  bankruptcy  will  be  set  off  against  the 
debt:  Re  Basham,  Rannay  v.  Basham,  23  C.  D.  195;  McEwan  v. 
Crombie,  25  C.  D.  176;  Re  Vowles,  32  C.  D.  243. 

The  Act  of  1869  provided,  by  sect.  49,  that  the  discharge  of  a 
bankrupt  should  not  release  him  from  any  debt  or  liability 
incurred  by  means  of  any  fraud  or  breach  of  trust;  and  the  Acts 
of  1883  and  1914  contain  a  similar  enactment,  but  limited  to 
fraudulent  breach  of  trust  "  to  which  he  was  a  party  ":  sect.  28  of 
latter  Act.  It  is  said  that  this  amendment  was  introduced  to  pro- 
tect an  innocent  person,  who  had  under  the  former  Act  been  held 
liable  with  other  persons  for  a  debt  contracted  by  the  fraud  of  euch 
others',  he  himself  not  having  been  individually  a  party  to  the 
fraud:  see  Cooper  v.  Prichard,  11  Q.  B.  D.  351. 

A  promoter  who  obtained  a  secret  profit  from  the  vendors  to  a 
company  was  held  to  have  committed  a  fraudulent  breach  of  trust 
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which  prevented  the  amount  found  due  from  him  from  being 
released  by  his  discharge:  Emma  Silver  Mining  Co.  v.  Grant,  17 
CD.  123;  Ramskill  v.  Edwards,  31  C.  D.  100;  and  the  same 
would  seem  to  be  the  case  where  a  director  has  been  ordered  to  pay 
for  his  misfeasance:  Metcalfs  case,  13  C.  D.  815.  The  creditor 
may,  notwithstanding  that  the  liability  continues  after  the  dis- 
charge, prove  for  his  debt,  and  proceed  after  the  discharge  for 
the  balance:  Ex  parte  Hemming,  13  C.  D.  163;  Emma  Silver 
Mining  Co.  v.  Grant,  supra;  see  Be  Smith,  Hands  v.  Andrews, 
1893,  2  Ch.  1;  or,  after  the  annulment  of  the  bankruptcy,  upon 
a  scheme  for  a  composition  under  which  the  creditor  received 
dividends:  Re  Crosley,  Manns  v.  Burn,  35  C.  D.  266. 

As  to  the  liability  of  a  bankrupt  trustee  to  attachment,  see 
Re  Smith,  Hands  v.  Andrews,  supra;  Be  Bourne,  1906,  1  Ch.  697. 
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CHAPTEE  V. 


THE  STATUTE  OF   FRAUDS  AS   IT   AFFECTS   TRUSTS. 


29Car.  2,u.  3.  The  Sections  of  the  Statute  of  Frauds  which  relate  to  the  subject 
of  trusts  are  as  follows: — 

Sect.  7.  "  All  declarations  or  creations  of  trusts  or  confidences  of 
any  lands,  tenements,  or  hereditaments,  shall  be  manifested  and 
proved  by  writing,  signed  by  the  party  who  is  by  law  entitled  to 
declare  such  trust,  or  by  his  last  will  in  writing,  or  else  they  shall 
be  utterly  void  and  of  none  effect." 

Sect.  8.  "  All  grants  and  assignments  of  any  trust  or  confidence 
shall  likewise  be  in  writing,  signed  by  the  party  granting  or 
assigning  the  same,  or  by  such  last  will  or  devise." 

Sect.  9.  "  Where  any  conveyance  shall  be  made  of  any  lands  or 
tenements  by  which  a  trust  or  confidence  shall  or  may  arise  or 
result  by  the  implication  or  construction  of  law,  or  be  transferred 
or  extinguished  by  an  act  or  operation  of  law,  then  and  in  every 
such  case  such  trust  or  confidence  shall  be  of  the  like  force  and 
effect  as  the  same  would  have  been  if  this  Act  had  not  been  made." 

Since  sect.  7  is  limited  in  its  operation  to  trusts  of  "  lands,  tene- 
ments, or  hereditaments  "  (including  lands  abroad:  Rochefoucauld 
V.  Boustead,  1897,  1  Ch.  196),  it  does  not  affect  a  trust  of  pure 
personal  estate,  which  may,  therefore,  be  created  or  declared  by 
word  of  mouth,  or  proved  by  parol  evidence:  McFadden  v. 
Jenkyns,  1  Hare,  461;  Kilpiny.  Kilpin,  1  M.  &  K.  521;  Karris 
V.  Truman,  7  Q.  B.  D.  340,  356.  And  if  the  trust  is  an  executed 
one,  and  does  not  otherwise  offend  against  the  rules  as  to  volun- 
tary trusts  {post,  Chapter  VI.),  the  Court  will  enforce  a  parol 
trust  of  personal  chattels,  even  in  favour  of  a  volunteer:  Jones  v. 
Lock,  1  Ch.  25. 

But  a  trust  of  leaseholds  or  other  chattels  real  is  within  the 
statute,  and  must  be  proved  by  writing,  as  in  the  case  of  real 
estate:   Forster  v.  Hale,  3  Ves.  696;    5  Ves.  308. 

It  has  rather  been  assumed  than  expressly  decided  that  copy- 
holds are  within  the  statute,  though  it  may  now  be  said  that  it  is 
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too  late  to  laise  a  doubt  upon  the  point.  The  cases  usually  referred 
to  in  support  of  the  proposition  that  trusts  of  copyhold  must  be  in 
•writing,  hardly  bear  it  out,  the  principal  authority  being  Withers 
V.  Withers  (Amb.  151),  which  was  really  a  case  under  the  8th 
section,  and  Devenish  v.  Baines  (Prec.  Ch.  3),  where  it  was 
decided  that  a  trust  of  copyholds,  held  of  a  manor  under  a  custom 
in  which  estates  might  be  created  by  parol,  might  be  raised  with- 
out writing,  notwithstanding  the  statute;  but  the  case  might  well 
have  been  so  determined  on  the  ground  that  there  was  a  secret 
trust,  which  could  not  be  denied  on  account  of  the  absence  of 
writing,  as  to  which  see  post,  Chapter  XII.  In  Benbow  v.  Town- 
send  (1  M.  &  K.  506)  it  was  again  assumed  that  the  7th  section 
applied  to  a  mortgage  of  copyholds;  but  the  case  turned  rather 
upon  the  resulting  trust  of  the  money  which  had  been  advanced  by 
one  in  the  name  of  another. 

In  Rochefoucauld  v.  Boustead  (1897,  1  Ch.  at  p.  207)  the  Court  Foreignlands. 
would  not  give  effect  to  the  defence  that  the  statute  did  not  apply 
to  lands  abroad,  the  action  being  brought  in  this  countrj^ 

The  general  rule,  that  the  Crown  not  having- been  named  in  the  The  Crown, 
statute  is  not  bound,  would  seem  to  apply:  Perry  v.  Eames,  1891, 
1  Ch.  at  p.  665;  Wheaton  v.  Maple,  1893,  3  Ch.  48.  Applying 
the  general  rule,  it  was  held  that  superstitious  uses  in  favour  of 
the  sovereign  might  be  declared  by  parol:  Adlington  v.  Cann, 
3  Atk.  146;  but  an  attempt  to  exclude  charitable  trusts  from  the  Charities. 
operation  of  the  7th  section  failed:  Adlington  v.  Cann,  supra; 
Boson  V.  Statham,  1  Ed.  513. 

Resulting  and  other  kinds  of  trusts,  arising  by  operation  of  law  Trusts  by 
or  the  construction  of  courts  of  equity,  are  expressly  excluded  by  j^™  ^°^  ° 
sect.  9,  and  evidence  is  therefore  admissible  to  rebut  the  presump- 
tion raised  by  law  or  by  the  rule  of  the  Court  that  such  trusts  are 
to  be  deemed  to  have  arisen:  Bellasis  v.  Compton,  2  Vern.  294. 
But  such  evidence  is  admissible  only  where  the  trust  arises  in  the 
manner  described,  and  not  for  the  purpose  of  overriding  the 
expressed  intention  of  an  instrument:  Langham  v.  Sanford,  19 
Ves.  643:  Gladding  v.  Yapp,  5  Madd.  59;  and  see  Chapters  XI., 
XIII. 

The  apparent  exception  from  the  cases  which  show  that,  at  all  Secret  and 

.   ,  ,1  •  f.     1  illegal  trusts. 

events  with  regard  to  real  estate,  the  i-equirements  of  the  statute 
must  be  observed  in  all  declarations  of  trust,  namely,  in  the  matter 
of  secret  trusts,  is  dealt  A\ith  post,  Chapter  XII.;  from 
which  it  will  appear  that  the  statute  is  not  to  be  set  up  so  that  a 
fraud  may  be  taken  advantage  of:  Booth  v.  Tourle,  16  Eq.  182. 
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Declaration 
of  trust. 


How 
manifested. 


Where  a  wife  assigned  leaseholds  to  her  husband  for  the  express 
purpose  of  enabling  him  to  raise  money  to  pay  his  debts,  and  a 
secret  arrangement  was  made  that  the  premises  should  be  re- 
assigned to  her,  the  plaintiff  in  a  creditor's  action  for  the  adminis- 
tration of  the  estate  of  the  husband  was  not  permitted  to  plead  the 
statute  as  a  defence  to  the  wife's  claim:  Re  Duke  of  Marlborough, 
Davis  V.  Whitehead,  1894,  2  Ch.  133;  see  Bochefoticauld  v. 
Boustead,  1897,  1  Ch.  196;  a  general  principle  which  is  also 
strictly  adhered  to  in  other  cases,  and  especially  where  a  defendant 
endeavourt  to  retain  an  estate  on  the  strength  of  an  illegal  trust 
attempted  to  be  created  by  parol:  Haigh  v.  Kaye,  7  Ch.  469;  and 
see  post,  Chapter  XIV.,  on  Illegal  Trusts. 

Sect.  7  requires  the  trust  to  be  only  manifested  and  proved  by 
writing,  and  thus  a  signed  document  clearly  containing  the  terms 
of  the  trust  will  be  suiEcient  to  satisfy  the  statute,  though  such 
document  be  not  contemporaneous  with  the  actual  creation  or 
declaration  of  the  trust:  Forster  v.  Hale,  3  Ves.  696;  5  Ves.  315; 
Randall  v.  Morgan,  12  Ves.  67,  74;  Moorecroft  v.  Dowding,  2 
P.  W.  314;  Barkworth  v.  Young,  4  Dr.  1;  and  this  equally 
applies  to  contracts  to  create  trusts  in  consideration  of  marriage, 
and  therefore  a  recital  of  a  parol  ante-nuptial  agreement  in  a 
post-nuptial  settlement  is  sufficient  to  satisfy  the  statute:  Re 
Holland,  Gregg  v.  Holland,  1902,  2  Ch.  360. 

For  this  purpose  any  form  of  declaration  of  trust  is  sufficient, 
such  as  a  memorandum  by  the  trustee  promising  to  execute  the 
trust:  Bellamy  v.  Burrow,  Talb.  97;  or  a  writing  or  recital  in  an 
instrument:  Re  Hoyle,  1893,  1  Ch.  84;  Lane'v.  Dighton,  Amb. 
409;  Ambrose  v.  Ambrose,  1  P.  W  322;  Ryall  v.  Ryall,  1  Atk. 
59;  or  a  bond  to  execute  certain  trusts  therein  mentioned  as  to  land 
conveyed,  without  disclosing  any  trusts;  Goodson  v.  Cutler, 
Finch,  35;  Moorecroft  v.  Dowding,  2  P  W  314;  or  by  letters: 
Smith  V.  Matthews,  3  D.  F.  &  J.  139;  or  by  an  affidavit;  Bark- 
worth  V.  Young,  4  Drew,  1;  or  by  an  answer  to  interrogatories: 
Wilson  V.  Dent,  3  Sim.  385.  Notwithstanding  the  statute  it  is 
competent  for  a  person  claiming  land  conveyed  to  another  to  prove 
by  parol  evidence  that  it  was  so  conveyed  upon  trust  for  the 
claimant,  and  that  the  grantee  knowing  the  facts  is  denying  the 
trust  and  relying  on  the  form  of  the  conveyance  in  order  to  keep 
the  land  for  himself;  the  trust  operates  retrospectively:  Roche- 
foucauld V.  Boustead,  1897,  1  Ch.  196. 

But  the  document  declaring  the  trust  must  be  clear  and  definite, 
not  only  as  to  the  property  to  be  affected  and  the  persons  to  be 
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benefited  by  it,  but  as  to  the  exact  nature  of  the  trusts  it  is  alleged 
to  declare:  Forster  v.  Hale,  3  Ves.  696;  5  Ves.  315;  Freeman  v. 
Tatham,  5  Hare,  329;  Smith  v.  Matthews,  3  D.  F.  &  J.  139; 
Re  Cozens,  1913,  2  Ch.  478.  If  the  trust  is  actually  declared 
before  the  document  evidencing  it  comes  into  existence,  the  latter 
relates  back  to  the  true  occasion  when  the  trust  was,  in  fact, 
created,  so  that  any  disposition  of  the  beneficial  interest  made  in 
reliance  on  the  trust  before  the  date  of  the  document  will  take 
efl'ect:  Ambrose  v.  Ambrose,  1  P.  W.  322;  see  Rochefoiiemdd  v. 
Boustead,  1897,  1  Ch.  196. 

"  The  person  who  is  by  law  entitled  to  declare  ''  the  trust  under  Person  to 
sect.  7  is  the  beneficial  owner  of  the  property,  and  a  trustee  who 
holds  it  in  trust  for  the  beneficial  owner  absolutely  is  not  such  a 
person:  Tienieij  v.  Wood,  19  Bea.  330.  Thus  a  beneficial  owner 
so  circumstanced  can  declare  a  trust  only  b}-  a  writing  signed  by 
him,  and  a  writing  merely  enclosed  in  a  signed  letter,  but  not 
referring  to  the  letter,  was  held  not  to  satisfj^  the  statute: 
Eronheim  v.  Johnson,  7  C.  D.  60;  and  see  Caton  v.  Caton,  L.  R. 
2  H.  L.  127;  Rudkin  v.  Dohyian,  35  L.  T.  791. 

Before  1883  in  order  that  the  fee  simple  of  an  intended  wife  Wife's  fee 
may  b(!  affected  with  a  trust  for  her  separate  use  by  an  agreement  '™^^  '^' 
betAveen  the  intended  husband  and  herself  before  marriage,  the 
agreement  must  be  in  writing,  signed  by  the  wife  as  well  as  the 
husband.  If  it  is  signed  by  the  husband  alone  it  is,  under  sect.  7 
of  the  Statute  of  Frauds,  invalid  as  a  declaration  of  trust,  since 
he  is  not  "  the  party  who  is  by  law  entitled  to  declare  such  trust," 
as  he  has  but  a  possible  interest  by  the  curtesy:  Dye  v.  Dye,  13 
Q.  B.  D.  147. 

A  person  who  enters  into  possession  of  property  in  the  capacity  Possession  in 
of  a  trustee  will  not  be  permitted  to  assert  that  he  holds   the  trustee'^"* 
property  beneficially  under  a  better  title:    see  Board  v.  Board, 
L.  R.  9  Q.  B.  48;  even  when  the  entry  was  made  under  a  mistaken 
view  of  his  rights:  Stone  v.  Godfrey,  5  D.  M.  &  G.  76. 

Marriage  is  not  a  sufficient  part  performance  to  take  a  parol  Consideration 
declaration  of  trust,  which  would  otherwise  be  void,  out  of  the 
statute:  Caton  v.  Caton,  1  Ch.  137;  Ex  parte  Whitehead,  14 
Q.  B.  D.  419;  seeus,  if  the  money  had  been  vested  in  trustees, 
even  without  a  declaration  of  trust:  Cooper  v.  Wormald,  7  Bea. 
266. 

An  action  to  rectify  a  mistake  in  a  marriage  settlement  is  not 
an  action  seeking  "  to  charge  any  person  upon  any  agreement 
made  upon  consideration  of  marriage,"  and  sect.  4  of  the  Statute 


of 


marnao-e. 
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of  Frauds  cannot  be  pleaded:  Thomas  v.  Davis,  1  Dick.  301,  303; 
Johnson  v.  Bragge,  1901,  1  Ch.  28. 
Pleading  The  Statute  of  Frauds  must  now,  by  Order  XIX.   r.   15,  be 

pleaded  in  the  defence,  and  it  cannot  be  raised  by  an  application 
to  strike  out  the  statement  of  claim:  FraAer  v.  Pape,  91  L.  T. 
340.  If  the  statute  is  pleaded  the  defence  must  set  out  the  facts 
which  bring  the  case  within  its  operation:  Pullen  v.  Snelus,  27 
W.  R.  534.  Neglect  to  plead  the  statute  in  the  first  instance  will, 
however,  not  always  prove  a  bar;  in  certain  cases  the  Court  will 
direct  the  pleadings  to  be  amended:  Brunning  v.  Odhams,  75 
L.  T.  602  (H.  L.). 
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CHAPTEE  VI. 

\OLUNTAEY  TRUSTS — DECLARATIONS  OF  TRUST. 

Courts  of  equity,  while  uniformly  refusing  to  enforce  a  mere  Distraction 
voluntary  or  gratuitous  contract,  have  never  found  any  difficulty  voluntary 
in  decreeing  the  performance  of  a  trust  absolutely  created,  whether  contract  and 
voluntary  or  not,  fixing  it  upon  the  conscience  of  the  person  who 
lias  become  a  trustee  rightly  and  duly  to  perform  his  trust:  Lech- 
mere  V.  Carlisle,  3  P.  W.  211,  221;  Pulvertoft  v.  Pidvertoft,  18 
Ves.  99;  Drosier  v.  Brereton,  15  Bea.  221,  225;  Re  Cameron  and 
Wells,  37  C.  D.  32,  36. 

But  in  order  to  make  a  voluntary  settlement  or  trust  valid  and  Mode  of 
effectual  the  settlor  must  have  done  everything  which,  according  perfe"^ 
to  the  nature  of  the  property,  was  necessary  to  transfer  the  pro-  voluntary 
pertj'  and  render  the  settlement  or  trust  binding  upon  him:  see 
Blaltely  v.  Brady,  2  Dr.  &  Wal.  311,  326.     This  he  may  do  in 
one  or  other  of  three  modes: — 

(1.)  By  actually  transferring  the  property  to  the  persons  for 

whom  he  intends  to  provide; 
(2.)  By  transferring  the  property  to  a  trustee  for  the  purposes 

of  the  settlement;  or 
(3.)  By  declaring  that  he  himself  holds  the  property  for  the 
•objectg^jDf  his  bounty  or  for  the  purposes  of  the  settle- 
ment.    V 
If  neither  of  these  modes  is  adopted  the  gift  will  be  imperfect, 
and  there  is  no  equity  to  complete  or  perfect  it:  Milroy  v.  Lord, 
4  D.  F.  &  J.  264,  274;  Bentleyy.  Maclcay,  15  Bea.  18;  Warrmer 
V.  Rogers,  16  Eq.  340;  Richards  v.  Delbridge,  18  Eq.  11;  Heart- 
ley  V.  Nicholson,  19  Eq.  233;  Re  Shield,  53  L.  T.  5. 

Moreover,  if  the  settlement  purports  to  be  made  in  one  of  the  Imperfect  in- 
threo  modes  stated  abo\'e,  but  for  some  reason  the  intended  act  construed  as 
remains  incomplete,  the  Court  will  not  give  effect  to  it  by  declaring  ^  trust- 
it  to  have  been  made  in  accordance  with  some  other  of  those 
modes;  so  that  it  is  not  open  to  a  person  to  whom  an  imperfect 
voluntary  conveyance  has  been  made  to  come  into  equity  and  to 
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Imperfect 
voluntary- 
disposition 
revocable. 


Form  of 
conveyance : 


ask  that  the  grantor  shall  be  treated  as  a  trustee  for  him:  Colman 
V.  Bar  el,  1  Ves.  Jun.  50,  54;  Lee  v.  Henley,  1  Vern.  37;  and  an 
incomplete  transfer,  intended  to  operate  as  a  gift,  will  not  be 

\i  construed  as  a  declaration  of  trust  unless  an  intention  to  declare 
the  trust,  and  not  merely  to  make  a  transfer,  is  clearly  apparent: 
see  Milroy  v.  Lord,  supra;  Lee  v.  Magrath,  10  L.  R.  Ir.  313, 
320;  Ee  Innes,  1910,  1  Ch.  188;  the  reason  being,  that,  if  this 
were  not  so  held,  every  imperfect  instrument  or  transaction  would 
~^'i   be  made  effectual  by  being  converted  into  a  perfect  trust.     It  has 

'  been  held  in  some  cases  that  an  instrument  intended  to  be,  but 
not  in  fact,  a  present  transfer  of  property,  may  be  construed  as  a 
declaration  of  trust,  provided  that  it  does  not  purport  to  be  an 
agreement  to  complete  the  assignment  at  some  future  time;  but 
these  cases  have  been  since  disapproved  (see  Richards  v.  Delbridge, 
18  Eq.  11;  Ee  Breton,  17  C.  D.  416),  and  their  authority  is 
doubtful,  except  possibly  with  reference  to  the  assignment  of 
purely  equitable  interests,  as  to  which  see  post,  p.  51. 

It  is  to  be  understood  that  as  the  Court  will  no,t  compel  a  man 

\  to  complete  "  a  mere  act  of  volition  "  (Wycherley  v.  Wycherley,  2 
Ed.  177),  there  is  a  lodus  poenitentice  during  the  life  of  the  settlor, 
so  long  as  the  voluntary  disposition  remains  incomplete,  to  revoke 
it:  Antrobus  v.  Smith,  12  Ves.  39;  Dening  v.  Ware,  22  Bea.  184, 
189;  Walrond  v.  Walrond,  4  Jur.  N.  S.  1099,  1101;  and  his 
representatives  cannot  be  compelled  to  complete  his  intention: 
Antrobus  V.  Smith,  supra,  at  p.  47;  Marler  v.  Tommm,  17  Eq.  8, 
12,  unless  there  has  in  fact  been  what  amounts  to  a  transfer  or 
conveyance  not  imperfect  or  defective  in  point  of  law:  Att.-Gen. 
v.  Whorwood,  1  Ves.  Sen.  535,  538.  The  test  of  completeness  is 
whether  anything  further,  in  fact,  remains  to  be  done  on  the  part 
of  the  settlor  or  donor  rather  than  whether  he  contemplated  the 
performance  of  some  future  act.  If  the  title  is  complete  the 
Court  will  disregard  the  intention  to  do  that  which  is  superfluous: 
Johnstone  v.  Mappin,  64  L.  T.  48. 

Mode  of  creating^  a  Complete  Voluntary  Trust  or  Gift.] — 

Having  regard  to  the  proposition  that  a  donation  may  be  good  if 
everything  has  been  done  which  the  donor  can  do  in  order  to 
perfect  it,  it  becomes  necessary  to  determine  in  what  manner  a  gift 
of  the  different  kinds  of  property  may  be  made,  so  as  to  vest  a 
complete  legal  title  in  the  transferee. 

Freehold  Land.] — A  gift  of  freeholds  can  be  oiade  only  by  a 
conveyance  by  deed  inter  partes,  or  a  sufficient  declaration  of  trust, 
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Thus,  where  a  man  purported  by  deed  poll  to  give  freehold  land  to  by  deed  poll, 
his  wife,  without  any  declaration  of  trust,  the  transaction  was 
deemed  wholly  inoperative:  Friee  v.  Price,  14  Bea.  598;  1  D.  M. 
G.  308. 

To  effectually  pass  the  legal  estate  and  prevent  a  resulting  use  Words  of 
to  the  donor  the  conveyance  must  contain  a  declaration  of  uses; 
and,  whether  the  donation  is  of  a  legal  or  equitable  interest,  or  is 
made  direct  to  the  donee  or  through  the  medium  of  a  trust,  in  the 
absence  of  apt  words  of  limitation  in  the  definition  of  the  interest 
taken  either  by  the  trustees:  Be  Irmin,  Irwin  v.  Parkes,  1904,  2 
Ch.  752,  or  by  the  beneficiaries,  the  donee  or  trustees  or  the  bene- 
ficiaries, will  take  only  a  life  estate  (HolUday  v.  Overton,  14  Bea. 
467;  15  Bea.  480;  Lucas  v.  Brandreth  (No.  2),  28  Bea.  274; 
Tatham  v.  Vermn,  29  Bea.  604;  Be  Moncldoti,  1913,  2  Ch.  636); 
as  for  this  purpose  "  an  equita,ble  limitation  by  way  of  trust 
executed  has  the  same  construction  as  a  legal  limitation":  see 
Elphinstone's  Interpretation  of  Deeds  (1885  ed.),  276.  Where, 
therefore,  real  estate  was  conveyed  by  a  voluntary  deed  to  trustees 
and  their  heirs  upon  certain  trusts  for  the  settlor's  wife  and 
children,  but  without  any  words  of  limitation  to  the  children,  they 
were  held  to  take  a  life  interest  only  under  the  settlement:  Be 
Whiston's  Settlement,  Lovatt  v.  Williamson,  1894,  1  Ch.  661; 
Be  BennetVs  Estate,  1898,  1  Ir.  E.  185;  Be  Tringhams  Trusts, 
1904,  2  Ch.  487;  and,  on  the  other  hand,  where  freeholds  are 
conveyed  to  a  trustee  without  words  of  limitation,  but  words  of 
limitation  are  used  in  declaring  the  interests  of  the  beneficiaries, 
the  trustee  takes  only  a  life  estate,  and  the  trusts  come  to  an  end 
on  his  death:  Be  Monckton,  1913,  2  Ch.  636.  But  an  equitable 
estate  in  fee  simple  will  pass  without  words  of  limitation  if  the 
trusts  are  declared  by  reference  to  other  trusts  which  give  an 
absolute  interest:  Pugh  v.  Drew,  17  W  R.  988;  or  if  the  deed 
contains  words  indicating  an  intention  that  the  grantee  is  to  take 
the  whole  interest  of  the  grantor:  Be  Tringham's  Trusts,  supra; 
Be  Irwin,  1904,  2  Ch.  752,  763,  764;  Be  Oliver's  Settlement, 
Evered  v.  Leigh,  1905,  1  Ch.  191;  Be  Thursby,  1910,  2  Ch.  181. 
Xo  words  of  limitation,  however,  are  necessary  in  a  settlement  of 
personalty  subject  to  a  trust  for  investment  in  land:  Be  ]\Ioncldon, 
1913,  2  Ch.  636. 

The  Court  has  jurisdiction  in  a  proper  case  to  rectify  the  deed,  Rectification, 
though  voluntary,  by  the  insertion  of  appropriate  words  of  inherit- 
ance: Be  Bird's  Trusts,  3  C.  D.  214;   Be  Tringham's  Trusts, 
supra :  and  see  post,  p .  76 . 

G.    '  4 
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Covenant  to 
surrender. 


Death  before 
surrender. 


Equitable 
interest. 


Words  of 
limitation. 


Copyholds.J— A  voluntary  covenant  to  surrender  copyholds,  not 
followed  by  a  legal  surrender,  is  incomplete,  and  cannot  be 
enforced:  Jefferys  v.  Jefferys,  Cr.  &  Ph.  138;  Tatham  v.  yernon, 
29  Bea.  604;  Scriven,  106;  and  see  Green  v.  Paterson,  32  C.  D. 
95.  So  also  where  the  settlor  died  before  the  surrender,  though 
he  had  given  a  power  of  attorney  to  make  it:  Bellingham  v. 
Lowther,  1  Ch.  Ca.  243;  and  see  Cary  v.  Stafford,  3  Swanst. 
427,  n. 

But  a  married  woman,  tenant  on  the  rolls  of  copyholds,  can, 
ty  deed  acknowledged  under  the  Fines  and  Recoveries  Act, 
effectually  declare  herself  a  trustee  of  the  legal  estate  vested  in 
her:  Carter  v.  Carter,  1896,  1  Ch.  62.  A  declaration  of  trust  is 
not,  however,  sufficient  to  bar  an  estate  tail  in  copyholds:  Green 
V.  Paterson,  32  C.  D.  95. 

A  trust  of  copyholds  cannot  be  created  if  inconsistent  with  a 
custom  of  the  manor;  but  if  not  inconsistent,  it  will  be  valid, 
although  legal  estates  to  the  same  extent  could  not  be  created: 
Allen  V.  Beivsey,  7  C.  D.  at  p.  466. 

In  the  absence  of  special  custom  there  is  the  same  necessity  for 
proper  words  of  limitation  as  in  the  case  of  freeholds  when  the 
settlor  is  making  copyholds  the  subject  of  his  donation:  Bunting 
V.  Leapingicell,  4  Rep.  29b;  Be  MoncMon,  1913,  2  Ch.  636. 


Assignment 
of  leaseholds. 


Leaseholds.] — A  voluntary  assignment  of  leaseholds  can  be 
made  only  by  instrument  under  seal;  and  a  mere  signed  memo- 
randum endorsed  upon  the  lease,  or  other  writing  purporting  to 
give  it  to  another,  is  ineffectual:  Richards  v.  Delbridge,  18  Eq. 
11;  Be  Mills,  7  W.  R.  372.  And  a  voluntary  agreement  to 
let  land  without  rent  to  the  donee  for  his  life,  and  that  a  lease 
should  be  granted,  the  lease  never  having  been,  nor,  under  the 
circumstances,  being  intended  to  be,  granted,  was  held  incomplete, 
and  not  enforceable:  Callaghan  v.  Callaghan,  8  CI.  &  P.  374. 

In  Re  Lulham,  Brinton  \.  Lulham  (32  W.  R.  1013;  aff.  33 
W.  R.  788),  the  settlor,  after  a  voluntary  settlement  of  a  lease, 
obtained  a  renewal  in  his  own  name,  and  the  persons  interested 
under  the  settlement  were  held  entitled  to  the  benefit  of  it, 
since  the  renewal  was  deemed  to  have  been  taken,  not  for  the 
settloi-  himseK,  but  as  agent  for  the  trustees  and  beneficiaries  and 
in  substitution  for  the  original  lease,  though  there  was  no  written 
declaration  of  trust  of  the  renewed  lease.  As  to  whether  an 
assignment  of  leases  involving  liability  for  rent  and  the  per- 
formance of  covenants  is  voluntary,  sec  post,  p.  96. 
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Choses  in  Action.] — The  assignment  for  value  of  a  chose  in  Assignment 
action  being,  before  the  Judicature  Act,  impossible  at  law,  was) 
regarded  in  equity  as  an  agreement  to  transfer,  of  which  specific 
performance  could  be  decreed  if  the  assignor  was  in  a  position  to 
transfer  the  property,  or  cause  it  to  be  transferred,  to  the  assignee; 
for  equity  regards  as  done  that  which  ought  to  be  done;  see 
Wright  v.  Wright,  1  Ves.  Sen.  410;  Legard  v.  Hodges,  1  Ves. 
Jun.  at  p.  478;  Tailhy  v.  Official  Receiver,  13  A.  C.  523,  at 
p.  646;  and  see  Re  Anstis,  Chettvynd  v.  Morgan,  31  Ch.  D.  596, 
605,  per  Lindley,  L.  J.;  Re  Lucan,  Hardinge  v.  Cohden, 
45  Ch.  D.  470,  475;  and  cf.  Durham  v.  Robertson,  1898,  1  Q.  B. 
765,  769. 

A  voluntary  transfer  of  a  chose  in  action  was  at  first  held  to  be  Voluntary 
in  the  nature  of  an  executory  contract  without  a  consideration  to 
support  it,  and  was  thus  necessarily  incomplete  and  void:  see  Meek 
V.  Kettlewell,  1  Hare,  464;  Holloway  v.  Headington,  8  Sim.  324; 
Ward  v.  Audland,  8  Bea.  201;  KekewiCh  v.  Manning,  1  D.  M.  & 
G.  176;  Toyle  v.  Hughes,  2  Sm.  &  G.  18;  butit  is  now  determined 
that  a  binding  and  effectual  voluntary  disposition  may  be  made, 
whether  the  property  be  capable  or  not  of  manual  delivery,  whether 
it  be  in  possession  or  in  reversion,  in  expectancy,  or  howsoever 
circumstanced.  But  the  Court  requires  that  if  the  subject  of  the 
intended  gift  be  capable  of  legal  transfer,  all  the  formalities  neces- 
sary to  vest  a  complete  legal  title  in  the  donee  shall  be  strictly 
eompUed  with:  Bentley  v.  Mackay,  15  Bea.  18;  and  that  if  it  be 
incapable  of  legal  transfer,  the  assignor  shall  have  done  everything 
in  his  power  to  complete  the  transfer,  and  have  left  nothing 
material  undone;  KeTceivich  v.  Manning,  supra;  Lee  r.  Magrath, 
10  L.  E.  Ir.  p.  49;  Harding  v.  Harding,  17  Q.  B.  D.  442,  445; 
but  see  Re  Patrick,  1891,  1  Ch.  82. 

Voluntary  Assignments  of  Equitable  Interests.] — The  Judi- 
cature Act,  1873  (c.  66),  s.  25,  sub-s.  6,  does  not  forbid  or 
destroy  equitable  assignments  or  impair  their  efficacy;  Brandts 
V.  Bunlop  Rubber  Co.,  1905,  A.  C.  454,  461.  When,  there- 
fore, the  subject-matter  of  the  voluntary  assignment  is  an 
equitable  right  or  estate,  and  a  legal  title  cannot  be  given, 
then,  if  the  settlor  has  done  all  in  his  power  to  vest  that  right  or 
estate  in  the  donee,  equity  will  give  effect  to  his  intention;  Hard- 
ing V.  Harding,  17  Q.  B.  D.  442,  445;  Kekeirich  v.  Manning, --^ 
1  D.  M.  &  G.  176;  Nanney  v.  Morgan,  37  C.  D.  346,  352; 
Green  v.  Pater  son,  32  C.  D.  95,  105;  Voyle  v.  Hughes,  2  Sm.  & 
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Gifl.  18.  Such  assignments  are  supported  also  on  the  ground  that 
they  amount  to  a  complete  declaration  of  trust:  Pearson  v. 
Amicable  Assurance  Co.,  27  Bea.  227;  Richardson  v.  Richardson, 
3  Eq.  686;  but  see  Richards  v.  Delbridge,  18  Eq.  11;  and  no 
particular  form  of  words  is  required  for  the  purpose:  Re  Griffin, 
1899,  1  Ch.  408,  412;  and  the  trustees  of  the  estate,  the  bene- 
ficial interest  in  which  is  assigned,  become  trustees  of  the  fund 
for  the  assignee,  who  can  enforce  the  assignment  by  obtaining 
the  legal  estate  from  them:  Gilbert  v.  Overton,  2  H.  &  M.  110; 
Donaldson  v.  Donaldson,  Kay,  711;  Nanney  v.  Morgan,  37  C.  D. 
346,  355. 

Thus,  where  a  lady  was  entitled  to  a  reversionary  interest  in 
stock  standing  in  the  joint  names  of  herself  and  her  mother,  and 
she  assigned  her  interest  on  her  marriage  to  trustees,  but  ex 
necessitate  rei  no  transfer  could  be  made,  it  was  held  that,  as  the 
settlor  had  done  everything  she  could  to  perfect  the  disposition,  it 
was  effectual:  Eekewich  v.  Manning,  1  D.  M.  &  Gr.  176;  and  see 
Be  Ellenborough,  Toiory  Law  v.  Burne,  1903,  1  Ch.  697;  Re 
Fitzgerald,  Surman  v.  Fitzgerald,  1904,  1  Ch.  at  p.  591;  Voyle 
V.  Hughes,  2  Sm.  &  G.  18;  Wilcochs  v.  Hannyngton,  5  Ir.  Ch.  E. 
38.  But  where  a  reversioner  had  both  the  legal  and  equitable 
title  vested  in  him,  and  he  executed  a  voluntary  assignment  to 
the  person  entitled  to  the  life  interest  in  the  fund,  the  Court 
declined  to  compel  the  assignor  to  execute  a  transfer  of  the  fund, 
the  transaction  being  regarded  as  incomplete,  because  the  assignor 
had  power  to  transfer  the  legal  interest  in  the  stock  and  had  not 
done  so:  Beech  v.  Keep,  18  Bea.  285;  but  compare  Nanney  v. 
Morgan,  37  C.  D.  346,  where  the  transaction  was  regarded  as 
complete  although  the  settlor  had  an  immediate  right  to  call  for 
a  transfer  of  the  legal  interest  and  had  taken  no  such  step. 

Upon  the  principles  above  stated,  where  a  residuary  legatee 
wrote  upon  a  statement  of  account,  showing  the  balance  of  the 
residuary  estate  due  to  him,  a  direction  to  the  trustees  to  pay  it 
to  his  daughter,  and  notice  of  the  direction  was  given  to  the 
trustees,  the  Court  held  the  document  to  be  a  valid  assignment 
of  the  balance  due:  Harding  v.  Harding,  17  Q.  B.  D.  442;  see 
also  Brandts  d  Co.  v.  Dunlop  Rubber  Co.,  1904,  1  K.  B.  387, 
393;  Lambe  v.  Orton,  1  Dr.  &  Sm.  125. 

And  where  the  owner  of  an  equitable  estate  directs  his  trustees 
to  hold  it  upon  new  trusts  for  volunteers,  the  title  to  the  equit- 
able interests  so  created  is  complete,  if  the  trustees  accept  the 
new  trusts  and  act  upon  them:  Rycroft  v.  Christy,  3  Bea.  238- 
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Hinde  v.  Blake,  ibid.  234;  McFadden  v.  Jenlcyns,  1  Ha.  458; 
1  Ph.  153;  Harding  Y.  Harding,  17  Q.  B.  D.  442;  Gasonv.  Rich, 
19  L.  R.  Ir.  391  (a  case  of  shares);  and  the  trustees  become 
trustees  for  the  new  equitable  owners:  Bridge  v.  Bridge,  16  Bea. 
315;  Woodrojfe  v.  Johnstone,  4  Ir.  Oh.  R.  319.  Thus  a  mere 
direction  to  the  trustees  by  an  equitable  tenant  for  life  of  stock  to 
pay  over  the  dividend  to  his  son  was  held  to  create  a  valid  trust 
for  the  son  {Bentley  v.  Mackay,  15  Bea.  12);  and  a  direction  by 
the  beneficial  owner  to  another  in  whose  name  stocks  and  real 
estate  had  been  purchased  to  hold  them  after  the  owner's  decease 
for  his  wife  and  children,  was  held  to  be  a  good  declaration  of 
trust:  Tierney  v.  Wood,  19  Bea.  330. 

A  voluntary  settlement  of  a  lessee's  interest  under  an  agree-  Settlement  of 
ment  for  a  lease  to  be  granted  under  a  building  agreement,  though  rSht'to  a 
he  was  not  entitled  to  a  lease  at  the  date  of  the  settlement,  was  lease, 
upheld  against  a  person  to  wbom  the  settlor  had,  after  taking  an 
assignment  of  the  legal  interest  to  himself,  devised  the  property 
{Gilbert  v.  Overton,  2  H.  &  M.  110;  and  see  Parnell  v.  Hingston, 
3  Sm.  &  G.  337);  but  in  Bottle  v.  Knocker  (25  W.  R.  209),  the 
person  entitled  to  the  lease  died  before  it  was  granted,  and  it  was 
held  that  a  note  upon  the  agreement  to  the  effect  that  another 
person  was  to  have  the  benefit  of  it,  was  ineffectual,  although  the 
latter  was  appointed  his  executor  and  so  became  entitled  to  the 
legal  interest. 

A  voluntary  settlement  of  an  expectancy  or  spes  successionis  Expectancies, 
sannot  be  enforced:  Re  Ellenborough,  1903,  1  Ch.  697,  following  ^ 
Meek  v.  Kettlewell  (1  Ph.  342),  which  was  a  voluntary  assign- 
ment of  an  expectant  interest  as  next  of  kin;  but  see  Re  Mvdge, 
1913,  2  Ch.  92. 

In  Bridge  v.  Bridge  (16  Bea.  315)  the  settlor,  who  upon 
ittaining  twenty-five  would  become  entitled  to  real  estate  vested 
^n  trustees,  made  a  voluntary  settlement,  which  was  held  invalid 
)n  the  ground  that  there  was  no  transfer  of  the  legal  title,  no 
leclaration  of  trust,  and  nothing  to  make  the  trustees  of  the  settlor 
Tustees  for  the  assignees;  but  in  Gilbert  v.  Overton  (2  H.  &  M. 
L17),  Wood,  V.-C,  points  out  that  "  where  a  settlor  by  a  voluntary 
nstrument  conveys  all  his  interest,  it  may  well  be  held  that,  if 
hat  interest  proves  to  be  merely  equitable,  the  assignee  becomes 
sntitled  to  claim  a  conveyance  of  the  legal  estate  from  the  person 
n  whom  it  may  be  vested;  "  and  see  Re  King,  14  C.  D.  179, 184; 
Donaldson  v.  Donaldson,  Kay,  711;  Nanney  v.  Morgan,  37  C.  D. 
!46. 
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Where  A.  purchased  shares  in  the  name  of  B.,  and  on  A.  s 
death  B.  alleged  a  gift  of  the  shares  to  him  in  order  to  rebut  the 
presumption  of  a  resulting  trust,  it  appearing  that  B.  at  the  time 
of  the  gift  obtained  some  only  of  the  certificates,  leaving  the  rest 
in  A.'s  possession,  the  Court  treated  the  transaction  as  to  the 
shares  represented  by  the  certificates  so  retained  as  an  imperfect 
release  of  an  equitable  right,  which  it  would  not  assist  to  complete: 
Forrest  v.  Forrest,  34  L.  J.  Ch.  428. 

A  voluntary  settlement  of  an  equity  of  redemption  in  freeholds, 
which  are  afterwards  sold  by  the  mortgagees,  has  been  held  to  be 
a  complete  disposition  by  the  settlor  of  the  proceeds  arising  from 
the  subsequent  sale,  so  as  to  entitle  the  volunteers  as  against  the 
settlor  to  receive  such  proceeds:  Re  Walhampton's  Estate, 
26  C.  D.  391;  see  Pedder  v.  Moseley,  31  Bea.  143. 

Where  there  has  been  a  declaration  of  trust  or  assignment  of 
the  equitable  estate  only,  the  subsequent  getting  in  of  the  legal 
estate  by  the  settlor  does  not  avoid  the  voluntary  trust:  Ellison  v. 
Ellism,  6  Ves.  656;  Gilbert  v.  Overton,  2  H.  &  M.  117;  but  see 
Bridge  v.  Bridge,  16  Bea.  315,  327;  and  so  where  a  trustee  of 
a  voluntary  settlement  which  contained  no  power  of  revocation 
disclaimed,  and  the  settlor  purported  to  put  an  end  to  the  settle- 
ment, it  was  held  that  the  settlement  was  not  thereby  rendered 
inoperative,  but  that  the  trust  was  imposed  on  the  settlor:  Mallott 
V.  Wilson,  1903,  2  Ch.  494. 

Where  a  settlor  being  entitled  to  a  reversionary  interest  in 
default  of  appointment  by  another  person  settles  his  real  and 
personal  property,  and  subsequently  becomes  entitled  to  the  rever- 
sionary property  through  the  exercise  of  an  overriding  power  of 
appointment  in  his  favour,  he  can  claim  the  property  notwith- 
standing the  settlement,  and  where  the  settlement  is  voluntary  the 
doctrine  of  equitable  estoppel  has  no  application:  Lovett  v.  Lovett, 
1898, 1  Ch.  82;  Sweetapplev.  Korlock,  11  C.  D.  745;  Be  Maddy's 
Estate,  M.  v.  M.,  1901,  2  Ch.  820. 

A  covenant  by  a  husband  to  assign  to  the  trustees  of  his 
marriage  settlement  a  trust  fund  arising  from  the  residuary  estate 
of  his  wife's  father,  to  he  held  upon  trust  for  the  wife's  next  of 
kin,  is  voluntary,  at  all  events  until  it  has  reached  the  hands  of 
the  trustees,  and  it  cannot  be  enforced  by  the  next  of  kin,  the 
husband  not  having  constituted  himself  a  trustee  of  the  fund  for 
them:  Be  D'Angibau,  Andrews  v.  Andrews,  15  C.  D.  242;  Be 
Plumptre,  1910,  1  Ch.  609;  and  see  Basse  v.  Oray,  2  Vern.  692, 
and  Wilkinson  v.  Wilkinson,  4  Jur.  47,  where  the  distinction  is 
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taken  between  an  actual  assignment  of,  and  a  covenant  to  assign, 
future  property,  the  latter  not  being  treated  as  enforceable  in 
equity  as  a  present  and  complete  assignment  or  a  declaration  of 
trust. 

In  Johnstone  V.  Mappin  (64  L.  T.  48),  a  good  irrevocable  Covenant  to 
declaration  of  trust  was  constituted  by  a  settlor  who,  prior  to  his 
second  marriage,  executed  articles  of  agreement  under  seal,  in 
which  he  covenanted  with  his  two  daughters  by  a  former  marriage,  h 
either  during  his  lifetime  or  within  six  months  after  his  death, 
to  settle  upon  them  and  their  issue  certain  specified  securities  or 
others  equivalent  in  value. 

Equity  will  not  aid  a  voluntary  covenant  by  specific  performance  Nature  of 
(Jeffreys  v.  Jeffreys,  Cr.  &  P.  138;  Re  Holland,  Gregg  v.  Hoi-  '^^'^*- 
land,  1901,  2  Ch.  145,  155),  nor  enforce  a  contract  to  create  a 
trust  (Ee  D'Angihaii,  supra,;  and  cases  cited  post,  p.  66);  yet 
where  the  assignment  of  an  equitable  interest  is  complete,  the 
Court  declares  the  rights  of  the  parties,  orders  performance  of 
the  trusts,  and  restrains  any  conduct  inconsistent  with  those 
rights:  see  Gannon  v.  White,  2  Ir.  Eq.  R.  207,  209;  Walrond  v. 
Walrond,  4  Jur.  N.  S.  1099. 

Where  mortgage  debts  were  assigned  to  trustees  of  a  voluntary  Aesignment 
settlement  but  there  was  no  transfer  of  the  mortgage  property, 
it  was  held  that  the  settlement  was  incomplete  and  therefore 
void:  Bizzey  v.  Flight,  3  C.  D.  269;  but  where  under  similar 
circumstances  a  debt  secured  by  a  bill  of  sale  was  assigned,  it  was 
held  that  the  settlement  was  a  complete  and  binding  assignment 
of  the  debt:  Be  Patrick,  1891,  1  Ch.  82. 

Declaration  of  Trust.J-f-In  lieu  of  giving  or  transferring  pro-  Mode  of  de- 
perty  to  the  object  of  his  bounty,  the  settlor  may  make  a  valid     ^"^^ 
declaration  of  trust  in  his  favour  in  one  of  two  ways:  he  may  vest    > 
the  property  in  trustees,  and  declare  the  trusts  upon  which  they 
are  to  hold  it;  or  he  may  constitute  himself  a  trustee,  and,  with- 
out any  actual  transfer  of  the  legal  title,  naay  so  deal  with  the 
property  as  to  deprive  himself  of  its  beneficial  ownership  and 
declare  that  he  will  hold  it  from  that  time  forward  on  trust  for 
another  person:   per  Jessel,  M.   B,.,  in  Richards  v.   Delbridge, 
20  Eq.  11,  14.    Such  a  declaration  of  trust  is  in  equity  equivalent  Effect  of 
to  a  transfer  of  the  legal  estate  at  law,  and  if  the  transaction  by  declaration, 
which  the  trust  is  created  is  oom.glete,  it  will  not  be  disturbed 
on  the  ground  that  it  is  voluntary:  Collinson  v.  Patricia,  2  Keen, 
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123;  McFadden  v.  Jenkyns,  1  Ha.  462;  Smith  v.  Hurst,  10  Ha. 
30,  47;  Justice  v.  Wynne,  12  Ir.  Ch.  K.  289,  298. 

That  a  declaration  of  trust  may  in  the  case  of  personalty  be 
declared  by  parol,  see  ante,  p.  42.  In  order  to  establish  the  trust 
there  must  be  evidence  of  a  clear  intention  of  the  settlor  to  become 
an  accounting  party:  Dipple  v.  Corles,  11  Ha.  183;  Paterson  v. 
Murphy,  11  Ha.  88,  91,  92.  As  a  general  rule  the  unsupported 
testimony  of  the  donee  (upon  whom  the  onus  of  proof  lies)  will 
not  be  sufficient  evidence  to  support  a  trust  in  his  own  favour, 
and  there  should  be  some  corroboration:  Hughes  v.  Seanor,  18 
W.  R.  108;  Bourn  v.  Ellis,  35  Bea.  578;  Forrest  v.  Forrest, 
34  L.  J.  Ch.  428;  Maddison  v.  Alder  son,  8  A.  C.  467,  487;  Hill 
V.  Wilson,  8  Ch.  888;  Moore  v.  Moore,  18  Eq.  474;  Re  Whittaker, 
21  C .  D .  657 ;  but  this,  whether  the  alleged  donor  be  alive  or  dead, 
is  a  rule  of  prudence  rather  tkan  a  rule  of  law ;  and  if  the  surround- 
ing circumstances  bring  conviction  to  the  tribunal  which  tries  the 
question,  his  unsupported  testimony  will  be  acted  upon:  Be 
Richardson,  Shillito  v.  Hobson,  30  C.  D.  401;  Re  Hodgson,  31 
C.  D.  177;  followed  in  Rawlinson  v.  Scholes,  79  L.  T.  350,  where 
Re  Finch  (23  CD.  267)  was  dissented  fi'om;  and  see  Re  Dillon, 
44  C.  D.  76;  Re  Griffin,  1899,  1  Ch.  408.  A  contrary  rule, 
however,  prevails  in  Ireland:  see  Re  Harnett,  17  L.  R.  Ir.  543. 

The  Court  will  not  act  upon  mere  loose  conversations,  the  accu- 
racy of  which  cannot  be  distinctly  proved:  Paterson  v.  Murphy, 
11  Ha.  92;  Peckham  v.  Taylor,  31  Bea.  250;  Jones  v.  Lock, 
1  Ch.  25;  especially  after  a  great  lapse  of  time:  Re  Rownson,  29 
C.  D.  358,  361;  and  the  evidence  of  relations  of  the  donee  is 
received  with  great  caution:  Tate  v.  Hilbert,  4  Bro.  C.  C.  291, 
292;  Maguire  v.  Dodd,  9  Ir.  Ch.  R.  452,  455. 

Evidence  of  statements  by  the  deceased  donor,  tending  to  dero- 
gate from  the  validity  of  the  gift,  are  not  admissible:  Rummens 
V.  Hare,  1  Ex.  D.  169. 

Transmission  of  dividends  to  the  donee,  though  it  may  be  some 
evidence  of  the  donor's  intention  (Bentley  v.  Mackay,  15  Bea.  21 ; 
Brewster  v.  Prior,  35  W.  R.  251),  is  not  alone  sufficient  to  prove 
a  trust:  Milray  v.  Lord,  4  D.  F.  J.  264,  274;  Heartley  v.  Nichol- 
son, 19  Eq.  233;  Bipple  v.  Corles,  11  Ha.  183;  and  see  Foster 
V.  Tyne  Bocks  Co.,  63  L.  J.  Q.  B.  50. 

Parol  evidence  is  not  admissible  to  establish  a  trust  in  a 
grantee,  where  the  apparent  effect  of  the  transaction  has  been  to 
transfer  the  property  to  him  absolutely,  as  where  a  conveyance  is 
made  for  some  agreed  purpose  not  disclosed  upon  the  face  of  the 
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deed,  in  which,  case  the  Statute  of  Frauds  excludes  evidence  in 
proof  of  the  purpose,  and  the  legal  title  remains  in  the  grantee: 
Lemon  v.  Whitley,  4  Euss.  42S;.Hill  v.  Wilson,  8  Ch.  888;  Lalor 
V.  Lalor,  4  L.  R.  Ir.  678;  and  see  Barton  v.  Bank  of  New  South 
Wales,  15  A.  C.  379;  Be  Duke  of  Marlborough,  1894,  2  Ch. 
133. 

In  order  to  create  a  good  declaration  of  trust,  it  is  not  necessary  Words  de- 
to  use  any  technical  words,  such  as  "trust,"  or  "confidence";  '^'^""^  ™*' • 
any  words  showing  that  the  donor  means,  at  the  time,  to  divest 
himself  of  all  beneficial  interest  in  the  property,  are  suificient  to 
create  a  trust:  Eekewich  v.  Manning,  1  D.  M.  G.  176;  Miller  v. 
Harrison,  Ir.  R.  5  Eq.  324,  343;  Richards  v.  Delbridge,  18  Eq. 
11;  Heartley  v.  Nicholson,  19  Eq.  233;  and  it  has  been  con- 
sidered sufficient  for  the  purpose  of  showing  that  the  trust  haiS 
been  created,  if  he  afterwards  states  (at  least  as  to  personal  estate) 
that  he  has  so  created  it,  though  there  was  no  witness  present  at 
the  time  when  the  trust  was  actually  declared:  Grant  v.  Grant, 
35  Bea.-  623,  625;  but  see  post,  p.  65. 

The  intention  to  declare  a  trust  will  not  be  inferred  merely  Want  of 
from  the  fact  that  the  alleged  trustee  has  signed  a  necessary 
document,  such  as  a  residuary  account,  in  such  a  manner  as  to 
import  that  some  other  is  interested  with  him  in  the  property 
referred  to:  Re  Rowe,  Jacobs  v.  Hind,  61  L.  T.  581;  but  see 
Brewster  v.  Prior,  35  W.  R.  251. 

If  the  character  of  the  transaction,  whether  evidenced  by  parol  "Where  the 

...  ...  .,  ,  .   ^  trust  is 

or  by  writing,  is  testamentary,  it  is  impossible  to  treat  it  as  a  invalid  as 
declaration  of  trust  inter  vivos ;  for  to  hold  otherwise  would  be  to  testamentary. 
repeal  the  Wills  Act:  Warriner  v.  Rogers,  16  Eq.  340;  Re  Shield, 
53  L.  T.  5;  or  if  it  is  in  effect  an  informal  will:  Toivers  v. 
Hogan,  23  L.  R.  Ir.  53;  and  unless  it  amounts  to  a  donatio 
mortis  causa  (as  to  which  see  Ward  v.  Turner,  1  W.  &  T.  L.  C; 
Re  Smith,  Champ  v.  Marshallsay,  64  L.  T.  13;  Solicitor  to  the 
Treasury  v.  Lewis,  1900,  2  Ch.  812),  any  disposition  made  with- 
out an  intention  to  create  an  immediate  trust,  and  being  in  fact 
of  an  informal  testamentary  character,  and  a  mere  promise  of 
bounty  to  be  carried  into  effect  on  the  death  of  the  settlor,  A\ill 
fail,  and  cannot  be  upheld  as  a  declaration  of  trust. 

The  following  are  instances  in  which  this  view  has  been 
taken: — 

A  direction  to  cancel  promissory  notes  "  after  my  death  ":  Cross 
v.  Cross,  1  L.  R.  Ir.  389,  400;  Scales  v.  Maude,  6  D.  M.  &  G. 
43;  and  see  Re  George's  Estate,  44  C.  D.  627. 
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A  memorandum  of  an  intention  "  to  leave  at  my  death  "  certain 
property,  not  communioated  to  anyone,  and  not  acted  upon:  Re 
Glover,  2  J.  &  H.  186;  and  see  Be  Hughes,  59  L.  T.  586; 
Vincent  v.  Vincent,  56  L.  T.  243;  Solicitor  to  the  Treasury  v. 
Lewis,  1900,  2  Ch.  812. 

A  deposit  of  securities  with  another,  with  a  direction  to  realize 

them,  and  to  hold  the  proceeds  until  the  donor  should  ask  for 

V     them,  and  if  the  latter  should  die  before  they  were  realized,  to 

hold  them  for  a  third  person:  Maguire  v.  Dodd,  9  Ir.  Ch.  R.  452. 

A  delivery  by  the  payee  of  promissory  notes  to  another,  but 

^    with  a  contemporaneous  expression  of  an  intention  "  to  be  master 

^     of  them  as  long  as  he  lived,"  and  an  endorsement  on  them  of  a 

bequest  of  them  at  his  death:  Re  Patterson,  Mitchell  v.  Smith,  4 

De  G.  J.  &  S.  422;  and  see  Farquharson  v.  Cave,  2  Coll.  356. 

A  bequest  by  will  to  trustees  upon  trusts  indicated  in  a  letter 
then  signed  or  to  be  afterwards  signed  by  them  and  the  testator, 
such  a  letter  not  being  itself  effectual  as  a  declaration  of  trust: 
Johnson  v.  Ball,  5  D.  G.  &  Sm.  85;  and  see  Re  Fleetwood,  15 
C.  D.  594,  603;  Toivers  v.  Hogan,  23  L.  R.  Ir.  63;  Re  Eetley, 
R.  V.  E.,  1902,  2  Ch.  866;  Re  Gardom,  1914,  1  Ch.  662. 

A  direction  by  a  debenture  holder  to  his  executors  to  hand  over 
the  debentures  at  his  death  to  his  daughter,  he  retaining  them  and 
receiving  the  interest,  is  inoperative,  there  being  no  present  gift  or 
■^  effectual  declaration  of  trust,  but  a  mere  attempt  to  constitute  his 
executors  trustees  for  his  daughter:  Re  Shield,  53  L.  T.  5;  and 
see  Gason  v.  Rich,  19  L.  R.  Ir.  391. 

Where  a  person  who  was  about  to  dispose  of  his  property  in  case 
of  his  death  signed  a  memorandum  stating,  "  I  have  this  day 
handed  to  Messrs.  Henry  Howell  and  Stephen  Champ  the  bonds 
and  securities  named  on  the  other  side  to  be  given  by  them  to  the 
J  various  societies  specified  opposite  to  the  respective  bonds,"  but  it 
appeared  from  the  evidence  that  this  document  was  intended  to  be 
acted  upon  after  his  death,  the  document  was  considered  to  be  an 
imperfect  testamentary  disposition  and  invalid :  Re  Smith,  Champ 
V.  Marshallsay,  64  L.  T.  13. 

Where  the  gift  is  good  as  a  complete  donatio  mortis  causa,  it 
may  bo  coupled  with  a  trust  or  condition:    Hills  v.   Hills,   8 
M.  &  W.  401;  Solicitor  to  the  Treasury  v.  Lems,  1900,  2  Ch. 
812,  817, 
Voluntary  A  voluntary  covenant  to  pay  a  sum  of  money  after  the  death  of 

covenants,    j    ^^i^  covenantor  will,  as  already  pointed  out,  raise  an  effectual 
trust,  unless  there  is  a  power  of  revocation,  so  that  it  becomes 
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testamentary,  or  a  reservation  of  the  covenantor's  right  to  deal 
with  the  property  notwithstanding  the  deed:  Fletchers.  Fletcher, 
4  Ha.  67;  Johnstone  v.  Mappin,  6-1:  L.  T.  48;  Thompson 
V.  Brotvne,  3  M.  &  K,  32;  Browne  v.  Advocate-Gen.,  1  Macq. 
79;  Majoribanks  v.  Hovenden,  1  Dru.  11,  27,  29. 

Perfect  and  Imperfect  Declarations  of  Trust.] — A  person  who  No  trust 
intends  to  make  a  gift  necessarily  has  no  intention  to  become  a  hitend^. 
trustee  of  the  subject  of  the  gift;  nor,  as  we  have  seen,  will  he  be 
regarded  as  a  trustee  if  his  intention  to  give  has  not  been  suffi- 
ciently completed:  see  Moore  v.  Moore,  18  Eq.  474,  482;  Richards 
V.  Delbridge,  ibid.  15;  Coleman  v.  North,  47  W.  E.  57. 

The  most  effective  manner  of  showing  an  intention  to  create  a  Mode  of 
trust,  and  to  negative  any  presumption  that  the  donor  is  himself  a  perfecUmst 
trustee,  is  the  appointment  of  a  third  person  to  be  a  trustee  for  the 
object  of  his  bounty,  and  to  vest  the  property  in  him:  Ex  parte 
Todd,  19  Q.  B.  D.  186,  190;  Green  v.  Paterson,  32  C.  D.  95. 

But  the  mere  intention  to  create  a  trust  is  not  alone  sufficient."^  Effect  must 
As  in  the  case  of  an  intention  to  make  a  gift,  so  in  the  case  of  an '  intmtion  ° 
intention  to  raise  a  trust,  the  transaction  will  be  incomplete  and  imperfect 
unenforceable  unless  the  settlor  does  some  act  to  confirm  his  inten-  declarations. 
tion.     The  Court  has  no  more  jurisdiction  to  complete  imperfect      '^ 
trusts  than  it  has  to  complete  imperfect  gifts:  Harding  v.  Harding, 
17  Q.  B.  D.  442,  444;  and  see  Adams  v.  Claxton,  6  Ves.  226, 
231;  and  Curteis  v.  Adams,  1875,  W.  N.  53,  where  letters  ex- 
pressing an  intention  to  invest  money  for  the  benefit  of  another 
were  held  not  to  raise  a  trust,  there  being  no  proof  that  the  donor 
had  set  apart  and  appropriated  any  part  of  his  property  for  that 
purpose:  Be  Cozens,  1913,  2  Ch.  478. 

Where  A.  directed  his  agents  to  invest  money  in  their  hands  in  Conduct  in- 
the  names  of  himself  and  his  wife  in  trust  for  an  infant  son,  and  ^"^  tnoat 
the  purchase  was  made,  but  without  any  further  expression  of  the 
trust,  the  dividends  having  been  received  by  A.  during  his  life,  it 
was  held  that  under  the  circumstances  he  had,  by  his  conduct, 
negatived  his  written  directions,  and  that  the  intention  to  create  a 
trust  was  not  sufficiently  apparent:  Smith  v.  Warde,  15  Sim.  56. 

The  mere  expressed  intention  to  make  a  provision  for  another  Change  of 
by  settlement,  for  which  all  necessary  instructions  may  have  been  t^fore°trust 
given,  is  not  sufficient  to  create  a  trust  when  nothing  has  been  done  perfected, 
save  the  preparation  of  the  deed,  thou,gh  the  property  be  personal 
estate;  and  in  such  a  case  the  intending  settlor  is  entitled  to  refuse     '- 
to  sign  it:  Bayley  v.  Boulcott,  4  Russ.  345;  Tenfold  v.  Mould, 
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Declaration  of 
intention  to 
vest  property- 
altogether 
inefiectual. 


Declaration 
to  stand 
seised. 


Loss  of 
dominion. 


Beiaiuing 
dominion. 


4  Eq.  562.  So  long,  indeed,  as  the  matter  remains  in  an  inchoate 
state,  showing  that  the  settlor  intended  to  do  some  subsequent  act 
to  carry  it  into  execution,  the  Court  will  not  fix  a  trust  upon  the 
property:  Jones  v.  Lock,  L.  R.  1  Ch.  25;  Coleman  v.  North,  47 
W.  E.  57,  58;  and  no  trust  arises  where  the  settlor  gives  instruc- 
tions for,  or  declares  his  intention  to  execute,  a  perfect  voluntary 
settlement,  but  dies  before  it  is  actually  completed:  Coningham  v. 
Plunkett,  2  Y.  &  C.  C.  C.  245;.  Forbes  v.  Forbes,  6  W.  R.  92; 
Re  Mills,  7  W.  R.  372;  and  see  Thyme  v.  Glengall,  2  H.  L.  C. 
131,  158;  Sinnett  v.  Herbert,  12  Eq.  201,  206;  and  so  long  as  the 
trusts  are  not  specifically  and  finally  indicated,  though  the  property 
may  have  been  transferred  to  the  trustees,  the  settlor  may  revoke 
his  intention:  Be  Sykes,  2  J.  &  H.  415;  and  see  Gason  v.  Rich, 
19  L.  R;  Ir.  391;  Be  Smith,  Champ  y.  Marshallsay,  64  L.  T.  13. 

If  a  deed  intended  to  vest  property  in  a  trustee  is  for  any  reason 
ineffectual  as  a  transfer,  the  settlement  is  altogether  bad,  and  the 
Court  cannot  treat  it  as  a  declaration  of  trust  by  the  settlor:  per 
Pearson,  J.,  Be  Shield,  53  L.  T.  5,  6;  and  upon  this  principle  a 
mere  declaration  in  writing  of  an  intention  to  vest  property  in 
trustees  for  others  is  ineffectual  if  no  vesting  actually  takes  place: 
Be  Mills,  7  W.  R.  372;  and  in  Green  v.  Pater  son,  32  C.  D.  95, 
a  covenant  to  surrender  copyholds  to  trustees  was  held  inoperative, 
because  it  was  not  followed  by  an  actual  surrender:  cf .  Be  Alison, 
9  Mod.  62;  see  also  W^est  v.  West,  9  L.  R.  Ir.  121,  where  the 
settlor  omitted  to  transfer  the  debenture  stock  to  the  trustees,  and 
the  Court  held  that  the  settlement  failed  as  being  incomplete, 
there  being  no  intention  on  the  part  of  the  settlor  himself  to 
become  the  trustee;  and  see  Be  Caplen,  Bulbeck  v.  Silvester,  45 
L.  J.  Ch.  280;  Ex  parte  Todd,  19  Q.  B.  D.  186;  Searle  v.  Law, 
15  Sim.  99;  consider  Be  Patrick,  Bills  v.  Tatham,  1891,  1  Ch.  82. 

But  a  declaration  by  the  settlor  to  stand  possessed  of  the 
property  until  it  can  be  completely  vested  in  trustees  upon  the 
intended  trusts  is  perfectly  valid  and  effectual,  though  the  pro- 
perty do  not  change  hands:  Steele  v.  Waller,  28  Bea.-464; 
Donaldson  v.  Donaldson,  1  Jur.  N.  S.  10;  Carter  v.  Carter, 
1896,  1  Ch.  62. 

In  its  simplest  form  the  effect  of  a  perfect  trust  created  by 
transfer  to  trustees  is  that  the  author  of  the  trust  loses  all  dominion 
over  it:  Hughes  v.  Stubbs,  1  Hare,  476,  478;  but  he  may  so  con- 
stitute the  trust  as  himself  to  retain  some  dominion  over  the 
disposition  of  the  property:   see  Ex  parte  Pye,   18  Ves.    140; 
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Wheatley  v.  Pun,  1  Keen,  551;  Walioyn  v.  Coutts,  3  Sim.  14; 
Heartley  v.  Nicholson,  19  Eq.  233,  242. 

In  order  to  create  a  good  trust  of  the  proceeds  of  a  cheque  Trust  after 
handed  to  another  for  the  benefit  of  a  tliird  person,  the  donor 
should    not   retain    any   control   over    tlie    money    by    directions   " 
whereby  the  trust  arises  only  at  his  death:  Hughes  v.  Stubhs,  1 
Ha.  476;  and  see  Be  Richards,  Shenstone  v.  Brock,  36  C.  D.  541. 

If  the  debtor  upon  a  note  is  to  be  the  trustee,  the  owner  of  the  Proceeds  of 
note  should  not  retain  it  so  that  he  continues  to  hold  the  full  legal  not™^'°'^^ 
title  to  the  money:  Re  Caplen,  Bulbeck  v.  Silvester,  45  L.  J.  Ch. 
280.     If  the  note  is  handed  to  a  person  other  than  the  debtor,  no 
trust  of  the  proceeds  for  other  persons  is  created  if  the  owner  ( 
reserves  the  right  of  giving  directions  as  to  the  money  before  his  ,^ 
death:  Maguire  v.  Dodd,  9  Ir.  Ch.  E.  452;  Evans  v.  Jennings, 
6  W.  K.  616. 

No  trust  is  created  of  money  in  a  bank  transferred  into  the  Transfer  of 
names  of  the  customer  and  trustees,  if  the  customer  shows  by  his  tank  to^teust 
communications  to  the  bankers  that  he  intended  to  exercise  any  account, 
control  over  the  fund  which  might  include  a  revocation  of  the 
authority  to  carry  it  over  to  the  new  laccount:  Gaslcell  v.  Gaskell, 
2  Y.  &  J.  502;  see,  as  to  this  case,  Vandenberg  v.  Palmer,  4  K.  & 
J. 215,  cited  post,  pp.62,  63;  Russell  v.  Oakes,  37  Sol.  J.  212; 
and  see  Kilpin  v.  Kilpin,  1  M.  &  K.  520,  as  to  the  effect  of  parol  ^\ 
declarations  sufficient^tprebut  the^trust  by  showing  an  intention  to  , 
retain  control  over  the  fund  so  transferred ;  see  also  Re  Patterson, ' 
Mitchell  V.   Smith,  cited  ante,  p.  58.    The  control  so  retained 
must,  of  course,  be  of  a  kind  inconsistent  with  the  inference  of  an 
intention  to  create  a  trust,  and  not  merely  such  as  is  consequent  /  ^ 
upon  the  fact  of  the  donor  being  himself  a  trustee:  see  Hughes  \. 
Stubbs,  sup. ;  Bill  v.  Cureton,  2  M.  &  K.  511. 

In  the  case  of  a  deposit  of  money  (Re  Howes,  Hoives  v.  Piatt,  Purchase  in 
21  T.  L.  E.  501)  or  purchase  in  the  name  of  a  stranger,  or  in  the  another,  or  ii 
joint  names  of  the  purchaser  and  a  stranger,  the  presumption  is  in  J°™*  names, 
favour  of  a  resulting  trust  for  the  purchaser,  evidence,  however, 
being  always  admissible  to  rebut  the  trust:  see  Dyer  v.  Dyer,  2 
Cox,  92,  93;  Rider  v.  Kidder,  10  Ves.  360;  Marshal  v.  Crutivell, 
20  Eq.  328;  Standing  v.  Bowring,  31  C.  D.  282;  cf.  George  v. 
Hoivard,  7  Price,  651;  Pfleger  v.  Browne,  28  Bea.  391;  Re  Policy 
No.  6402  of  the  Scottish  Mutual  Life  Ass.  Socy.,  1902,  1  Ch.  282 
(cases  of  policies  of  life  assurance  taken  out  in  the  names  of 
strangers);  and  see  Chapter  XI.     In  order  to  raise  a  trust  for  the 
stranger  there  must  be  some  oral  or  written  expression  of  intention 
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1  . 
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another's 
benefit  when   , 
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to  benefit  him:  Johnson  v.  Perrin,  Hayes,  322;  and  see  Ellison 
V.  Ellison,  6  Ves.  656;  Gardner  v.  Eowe,  5  Euss.  258;  Groves  v. 
Groves,  3  Y.  &  J.  170;  Vandenberg  v.  Palmer,  4  K.  &  J.  204; 
for  if  the  transaction  remains  uncommunicated,  and  the  purchaser 
or  transferor  deals  with  the  property,  the  presumption  of  a  trust 
may  be  destroyed.  Thus,  a  purchase  of  shares  in  the  joint  names 
of  the  purchaser  and  another,  with  the  express  purpose  of  making 
a  provision  for  the  latter  if  he  should  survive  the  purchaser,  gives 
rise  to  a  valid  and  irrevocable  trust:  Garrick  v.  Taylor,  29  Bea. 
79;  4  D.  F.  J.  159;  Wheeler  v.  Smith,  1  Giff.  300;  and  it  has 
been  held  that  it  need  not  be  communicated  to  the  person  benefited: 
Standing  v .  Bowring,  31  C .  D .  282 .  In  these  cases  the  reservation 
of  the  right  to  receive,  and  the  aotu,al  receipt  of,  the  dividends 
during  the  life  of  the  purchaser  does  not  rebut  the  trust:  Garrick 
V.  Taylor,  Standing  v.  Boiivring,  sup.;  and  compare  Evans  v. 
Jennings,  6  W.  R.  616. 

A  trust  of  a  promissory  note  was  held  to  be  created  by  obtaining 
a  new  one  in  the  names  of  the  payee  and  his  wife,  with  a  direction 
to  the  debtor  to  transfer  the  debt  in  his  books  into  the  joint  names: 
Gosling  v.  Gosling,  3  Dr.  335;  so  also  in  the  case  of  money  de- 
posited by  the  husband  with  a  similar  direction,  though  the 
husband  alone  might  have  the  legal  right  to  recover  it  during  his 
life:  Talbot  v.  Cody,  10  Ir.  R.  Eq.  138,  145;  and  see  Williams 
V.  Davies,  33  L.  J.  Pro.  137;  Low  v.  Carter,  1  Bea.  426;  Vance 
v.  Vance,  1  Bea.  605;  Re  Gadbury,  32  L.  J.  Ch.  780. 

The  expression  of  a  particular  object,  such  as  to  save  legacy 
duty,  will  not  rebut  a  trust  created  by  a  transfer  into  joint  names: 
Deacon  v.  Colquhoun,  2  Dr.  21;  Tumbridge  v.  Care,  19  W.  R. 
1047;  and  see  Beecher  v.  Major,  2  Dr.  &  Sm.  431;  affirmed  13 
L.  T.  554;  Be  Eowe,  Jacobs  v.  Hind,  61  L.  T.  581;  and  Field  v. 
Lonsdale  (13  Bea.  78),  where  a  deposit  was  made  in  joint  names 
in  order  to  evade  the  provisions  of  the  Savings  Banks  Acts. 

The  fact  that  a  transfer  had  been  made  into  the  joint  names  of 
a  father  and  son  and  their  banker,  with  a  verbal  direction  to  carry 
the  dividends  to  the  son's  account,  was  held  a  sufficient  declaration 
of  trust:  Crabb  v.  Crabb,  1  M.  &  K.  511;  and  see  Kilpin  v.  Eilpin 
(1  M.  &  K.  520),  where  the  parol  declarations  were  confirmed  by 
memoranda  in  writing. 

Until  money  deposifcfed  with  another  for  the  benefit  of  a  third 
person  is  actually  applied  for  that  purpose,  the  authority  so  to 
apply  it  remains  revocable:  Lyte  v.  Perry,  Dyer,  49a;  Taylor  v. 
Lendy  9  East,  49.     But  this  is  not  so  when  the  money  is  in  fact 
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paid,  or  the  holder  of  the  fund  agrees  to  pay  it  to  a  third  person: 
Griffin  v.  Weatherby,  L.  R.  3  Q.  B.  753,  758;  Maclcintosh  v. 
Stuart,  36  Bea.  21.  Thus,  an  actual  transfer  or  appropriation  to 
the  separate  account  of  the  person  to  be  benefited,  in  the  books  of 
a  banker,  to  whom  directions  \\&\e  been  given  by  the  donor  to  that 
effect,  is  a  complete  and  irrevocable  gift  of  money:  Gibson  v. 
Minet,  R.  &  M.  68;  1  C.  &"P.  247;  2  Bing.  7;  so  also  is  a 
deposit  in  a  savings  bank  in  the  name  of  another  for  his  own 
benefit:  Currant  v.  Jago,  1  Coll.  261 ;  and  see  Leche  v.  KUmorey, 
T.  &  R.  207;  Powel  v.  Cleaver,  2  B.  C.  C.  500;  Calland  v.  Lloyd, 
6  M.  &  W.  26;  cf.  Morgan  v.  Lariviere,  L.  R.  7  H.  L.  423,  432; 
and  the  fact  that  the  donor  is  himself  a  partner  in  the  bank,  and 
opens  a  trust  account  by  transfer  from  his  own  private  account, 
does  not  prevent  a  good  trust  from  being  created:  Staplefon  v. 
Stapleton,  14  Sim.  186. 

A  fund  raised  by  voluntary  subscriptions  and  placed  in  custody  Voluntary 
of  a  third  person  for  a  particular  object — e.g.,  as  for  a  public  testi-  subsoriptione. 
monial — or  person,  does  not  create  an  enforceable  trust:  O'Brien 
V.  McMeel,  1898,  1  Ir.  R.  366;  but  so  far  as  the  unappKed  surplus 
of  the  fund  is  concerned  there  may  be  a  resulting  trust  in  favour 
of  the  subscribers:  Re  The  Abbott  Fmd,  1900,  2  Ch.  326;  Re 
British  Red  Cross,  dc,  1914,  2  Ch.  419;  and  see  Phillips  v. 
London  School  Board,  1898,  2  Q.  B.  447;  Re  Andrews'  Trust, 
1905,  2  Ch.  48. 

Where  a  banker  was  directed  to  transfer  money  to  the  account  Variation 
of  a  customer  and  another  "  as  trustees  "  for  the  latter,  the  trust  ^"'t- 
was held  to  remain  valid,  though  the  account  was  opened  in  the  to  banker, 
name  of  the  customer  "  as  trustee  "  for  the  person  to  be  benefited, 
and  the  customer  took  a  note  for  the  amount  payable  to  herself  as 
trustee  for  that  person:  Whentley  v.  Purr,  1  Keen,  551. 

A  provision  enabling  the  father,  or  his  executors,  to  draw  upon  Reservation 
an  account  opened  in  the  name  of  the  father  on  account  of  his  j^  po'wer  to 

.  ^  .  .  draw. 

children,  with  a  direction  to  employ  the  money   "  in  exchange 
transactions  for  the  benefit  of  the  children  "  (which  was  held  to 
create  a  good  trust),  was  construed  as  a  power  to  the  father,  or  his 
executors,  to  draw  as  trustees  for  the  benefit  of  the  children,  as  not 
rebutting  the  trust  by  retaining  a  beneficial  control,  and  as  consti- 
tuting the  executors  trustees  for  the  children  after  the  father's 
death:    Vandenberg  v.   Palmer,  4  K.   &  J.  204;   Johnstone  v. 
Mappin,  64  L.  T.  48,  52.     But  the  trust  may  remain  effectual.  Of  right  to 
though  the  donor  verbally  directs  the  income  of  the  fund  affected  ''^°°™^- 
by  it  to  be  paid  to  himself  during  his  life:  Langley  v.  Thomas,  ^ 
26  L.  .J.  Ch.  609.     A  deposit  expressly  made  for  the  benefit  of 
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another,  accompanied  by  verbal  directions  to  that  effect,  effectually 
deprives  the  depositor  of  all  control  over  it,  and  will  create  a  trust 
which  is  not  rebutted  by  the  retention  of  the  banker's  deposit 
receipt,  or  by  the  receipt  of  the  interest  by  the  depositor  during 
his  life:  Petty  v.  Petty,  22  L.  J.  Ch.  1065. 

The  retention  of  a  document  giving  authority  to  another  to 
claim,  after  the  owner's  death,  part  of  a  specified  fund,  has  been 
held  not  to  interfere  with  its  validity  as  a  declaration  of  trust, 
though  no  notice  was  given  to  the  banker  holding  the  money, 
and  though  the  owner  exercised  dominion  during  his  life  over 
the  main  fund:  Armstrong  v.  Timperon,  19  W.  B..  558. 

When  the  directions  of  the  intending  donor  are,  by  the  mistake 
of  an  agent,  not  strictly  complied  with  before  his  death,  so  that 
some  interest  in  the  property  ordered  by  him  to  be  purchased 
for  another,  or  transferred  for  the  benefit  of  another,  remains  in 
the  donor,  he  holds  it  upon  trust  for  the  donee:  Ex  parte  Pye, 
18  Ves.  140;  and  see  per  Bacon,  V.-C,  in  Warriner  v.  Rogers, 
18  Eq.  340,  350;  Forrest  v.  Forrest.,  34  L.  J.  Ch.  428,  433. 

A  valid  trust  for  other  persons  may  be  created  on  the  payment 
of  money  to  the  intended  trustee,  who  gives  a  receipt  stating  for 
whom,  and  for  what  purposes,  the  money  is  to  be  held:  Moore  v. 
Dartan,  4  De  G.  &  Sm.  517. 

A  person  entitled  to  draw  upon  another  may  declare  a  trust  by 
handing  to  the  debtor  a  draft  for  the  money,  with  a  parol  direction 
to  hold  it  for  the  benefit  of  other  persons,  provided  that  the  latter 
are  sufficiently  specified:  Roberts  v.  Roberts,  14  W  R.  123; 
15  ib.  117;  and  see  M'Fadden  v.  Jenkyns,  1  Ph.  153;  Re  Caplen, 
Bulbeck.  v.  Silvester,  45  L.  J.  Ch.  280. 

So  a  debt  due  on  an  equitable  mortgage  may  be  made  the  sub- 
ject of  a  trust  by  directing  the  mortgagor  to  invest  it  when  pay- 
able for  the  benefit  of  third  persons:  Paterson  v.  Murphy,  11  Ha. 
89;  but  in  such  a  case  notice  to  the  debtor  is  indispensable,  for 
if  a  memorandum  declaring  the  trusts  is  retained  by  the  mort- 
gagee, and  not  communicated  to  the  debtor,  the  trust  will  fail: 
Adams  v.  Claxton,  6  'Ves.  230;  but  see  Boyd's  case  (1  D.  &  J. 
223),  where  the  debt  was  secured  by  a  policy  on  the  life  of  the 
debtor  in  the  names  of  his  sons,  as  trustees  for  the  debtor's 
daughters,  and  the  sons  received  the  policy  money,  invested  it,  and 
paid  the  dividends  to  the  daughters,  and  the  trust  was  upheld. 

A  trust  of  mortgage  money  may  be  declared  by  directing  the 
deed  to  be  made  in  the  name  of  another,  with  a  declaration  of 
intention  that  it  shall  enure  for  the  benefit  of  the  latter:  Benbow 
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S-.  Toivnsend,  1  M.  &  K.  506;  and  see  Strong  v.  Bird,  18  Eq. 
315;  and  Be  Cane,  36  L.  J.  Ch.  744,  where  the  declaration  of 
trust  was  entered  upon  the  counterfoil  of  the  cheque  given  in  pay- 
ment of  the  mortgage  money  by  the  mortgagee. 

A  trust  was  held  to  have  been  declared  of  the  proceeds  of  a  Proceeds  of 
cheque  drawn  in  favour  of  the  drawer's  executor,  a  memorandum  "  '"^^^' 
being  written  upon  the  cheque,  showing  for  whom  the  money  was 
intended:   Tate  v.  Leithead,  Kay,  658.     Where  debentures  were  Debentures, 
transferred  to  trustees  without  any  trusts  being  declared,  save  that 
the  transferor  wrote  to  his  own  solicitor  that  he  intended  them  to 
be  held  for  his  niece  and  her  children,  it  was  held  that  this  was  a 
sufficient  declaration:    Re  Bellasis,  12  Eq.  218.    When  a  sum  of  Money, 
money  is  handed  to  another  person,  who  accepts  it  for  a  purpose 
leclared,  even  by  parol,  at  the  time,  a  binding  trust  of  the  money 
is  created:  MaJceotvn  v.  Ardagh,  Ir.  R.  10  Eq.  445;  and  the  trust    • 
may  he  to  invest  and  pay  the  income  to  the  owner   (Lister  v. 
Hodgson,  4  Eq.  30,  34),  or  to  pay  the  corpus  to  third  persons: 
PecJcham  v.  Taylor,  31  Bea.  250. 

A  mere  declaration  by  an  absolute  owner  that  he  holds  a  sum  of  Absolute 
stock  in  trust  for  another  is  effectual:  Beech  v.  Keep,  18  Bea.  285,  ciaringhim- 
292;  Wilkinson  v.  Wilkinson,  4  Jur.  N.  S.  47     In  this  instance  self  trustee, 
the  owner  evinces  an  intention  himself  to  become  the  trustee,  and 
the  necessity  for  transmutation  of  possession  (see  ante,  pp.  47,60) 
does  not  arise:  see  Grants.  Grant,  34  Bea.  623,  626;  Johnstone  v. 
Mappin,  64  L.  T.  48,51;  Morgan  v.  Malleson,  10  Eq.  475;  but 
in  Warriner  v.  Rogers  (10  Eq.  475)  this  view  does  not  seem  to 
[lave  been  approved:  see  p.  479,  per  Bacon,  V.-C;  CoultiiMS  v. 
Swan,  per  Stuart,  V.-C,  18  W    E,.  747. 

A  memorandum  declaring  that  stock  standing  in  the  owner's 
lame  belongs  to  another  is  a  good  declaration  of  trust:  Forrest  v. 
Forrest,  34  L.  J.  Ch.  428,  433;  and  this  would  perhaps  be  so,  even 
f  it  be  retained  by  the  owner  down  to  his  death :  Inglis  v .  Pascoe, 
11  L.  T.  818;  but  see  Trimmer  v.  Bmhy,  25  L.  J.  Ch.  424. 

An  express  declaration  by  a  trustee  of  an  intention  to  add  hie  Trust  by  ad- 
)wn  moneys  to  the  trust  funds  fixee  the  added  fund  with  the  perty  already 
rusts:  Gray  v.  Gray,  2  Sim.  N.  S.  273;  and  see  Gee  v.  Liddell,  ^°*''"^*- 
!5  Bea.  621.     And  generally  adding  to  or  mixing  other  property 
vith  trust  funds,  and  treating  the  whole  as  trust  property,  will 
ixtend  the  trusts  to  that  which  is  added  to  or  mixed  with  them: 
Thorpe  v.  Oiven,  5  Bea.  224;  Ouseley  v.  Anstruther,  10  Bea.  461; 
Jrosier  v.  Brereton,  15  Bea.  221;   Muggeridge  v.  Stanton,  1 
D.  F.  J.  107;  Re  Curteis,  14  Eq.  217;  even  though  the  contri- 
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bution  to  the  trust  fund  has  been  made  under  a  mistaken  construc- 
tion of  the  settlement:  Muggeridge  v.  Stanton,  supra;  but  see 
Be  Walters,  Neilson  v.  Walters,  63  L.  T.  328;  and  see  Brewster 
V.  Prior,  35  W.  R.  251. 

A  good  declaration  of  trust  of  an  equitable  interest  in  property 
held  by  trustees  may  be  made  by  any  communication  to  such 
trustees,  directing  them  to  hold  for  the  intended  purpose,  or  may 
be  established  by  some  evidence  of  intention  to  charge  or  assign 
the  interest  in  question:  Woodroffev.  Johnston,  4  Ir.  Ch.  R.  319; 
Wilcocks  V.  Hannyngton,  5  Ir,  Ch.  R.  38;  but  see  Be  Lucan,  Har- 
dinge  v.  Cobden,  45  C.  D.  470;  and  see  Be  Sykes,  2  J.  &  H.  415; 
Be  Fitzgerald,  1904,  1  Ch.  at  p.  591;  and  no  particular  form  of 
words  is  necessary  to  constitute  such  an  equitable  assignment: 
Be  Griffin,  1899,  1  Ch.  408,  412;  the  language  is  immaterial  if 
the  meaning  is  plain:  Lord  Macnaghten  in  Brandts  v.  Dunlop 
Bubber  Co.,  1905,  A.  C.  454,  462. 

But  where  a  mere  charge  was  given  on  a  reversionary  interest 
the  attempted  gift  was  held  to  be  incomplete,  since  the  charge 
depended  on  a  voluntary  contract  only  which  equity  could  not 
etiforoe  in  favour  of  a  volunteer:  Be  Earl  of  Lucan,  Harding e  v. 
Cobden,  45  C.  D.  470;  and  so  with  regard  to  future  interests, 
possibilities,  or  a  spes  sucoessionis  (as  to  the  nature  of  which  see 
Be  Parsons,  Stockley  v.  Parsons,  45  ^C.  D.  51,  57,  58;  Be 
Beaupre's  Trusts,  21  L.  R.  Ir.  397),  in  which  the  donor  can 
have  no  actual  estate  at  the  time  of  the  attempted  disposition — 
and  any  dealing  with  them  must  depend  entirely  upon  contract 
— the  absence  of  consideration  renders  such  attempted  disposition 
unenforceable:  Be  Tilt,  74  L.  T.  163;  Be  Ellenborough,  Towry 
Law  V.  Burne,  1903,  1  Ch.  697  (where  Buckley,  J.,  considered 
that  Meek  v.  Kettlewell,  1  Ha.  464,  has  not  been  overruled  by 
Eekewich  v.  Manning,  1  D.  M.  &  G.  176);  Tailby  v.  Official 
Beceiver,  13  A.  C.  523,  applying  only  to  cases  where  the  equit- 
able contract  is  supported  by  valuable  consideration:  cf .  Be  Fitz- 
gerald, 1904,  1  Ch.  573,  591,  592. 

A  letter  by  the  donee  of  a  power  of  appointment  exercised  in 
favour  of  persons  not  objects  of  the  power,  the  writer  being  entitled 
in  default  of  appointment,  stating  that  the  power  had  been 
exercised,  and  giving  a  precise  account  of  the  contents  of  the 
deed  and  its  effect,  was  held  to  constitute  a  valid  trust:  Be 
Bennett,  17  L.  T.  438. 

A  promissory  note  given  by  a  husband  to  his  wife,  acknow- 
ledging advances  from  her  separate  estate,  has  been  construed  as 


SUCCESSIVE  DECLARATIONS.  67 

a  declaration  of  trust:  Murray  v.  Olasse,  23  L.  J.  Ch.  127;  and 
where  land  was  purchased  with  the  money,  it  was  held  bound 
by  the  trusts:  Att.-Gen.  v.  Whorwood,  1  Ves.  Sen.  534. 

Where  a  settlement  was  executed,  containing  a  covenant  by  Default  by 
the  settlor,  who  was  one  of  the  trustees,  to  invest  a  sum  falsely 
recited  to  have  been  paid  to  the  other  trustee,  the  settlor  was 
held  to  have  become  a  trustee  of  the  covenant  and  bound  to  see 
it  performed,  and  his  estate  was  held  liable  to  pay  the  money: 
Storfe  V.  Stone,  5  Ch.  74;  and  see  post,  p.  273. 

A  donee  who  is  not  alive  at  the  date  of  the  execution  of  the  Death  of 
deed  declaring  the  trusts  not  being  capable  of  taking  any  interest  deedexecuted. 
under  it,  his  representatives  are  equally  excluded:  Re  Corhishley's 
Trusts,  14  C.  D.  848;  Be  Tilt,  Lampet  v.  Kemnedy,  74  L.  T. 
163. 

If  a  trustee  makes  default  in  investing,  or  misappropriates,  trust  Substitution 
funds,  and  purports  to  replace  them  by  some  other  property,  by  trustee, 
which  he  declares  is  to  be  used  at  his  death  for  that  purpose, 
the  Court  holds  that  the  declaration  is  immediate,  and  fastens 
at  once  upon  the  substituted  property:  Be  Bankhead,  2  K.  &  J. 
560;  and  see  Middleton  y.  Pollock,  2  C.  D.  104;  4  C.  D.  49;  Ee 
Vernon,  Eicens  d'  Co.,  32  C.  D.  165;  Neui  Trustee  v.  Hunting, 
1897,  2  Q.  B.  19;  and  see  mte,  p.  38. 

But  the  declaration  must  be  irrevocable,  and  if  it  was  not 
communicated  to  anyone,  that  raises  a  strong  inference  that  it 
was  not  irrevocable:  Be  Cozens,  1913,  2  Ch.  478. 

Other  Incidents  of  Voluntary  Trusts.] — A  complete  voluntary  Successive 
disposition  is  irrevocable,  unless  it  be  in  the  form  of  a  settlement  of  t^ust. 
containing  a  power  of  revocation,  and  a  subsequent  voluntary  dis- 
position cannot  revoke  it:  Newton  v.  Askew,  11  Bea.  145;  Rycroft 
V.  Christy,  3  Bea.  238;  and  where  there  are  successive  voluntary 
declarations  of  trust,  and  one  is  inoperative,  the  persons  claiming 
under  it  have  no  such  right  of  satisfaction  out  of  the  settlor's  estate 
as  they  might  have  in  the  case  of  a  covenant  by  him:  Nen'ton  v. 
Askew,  supra. 

If  the  trust  is  subject  to  the  payment  of  the  settlor's  debts  due  Debts  payable 
at  his  death,  he  may  in  effect  revoke  the  trust  by  creating  volun-  °" 
tary  bond  debts  sufficient  to  swallow  up  the  whole  trust  property: 
Markwell  v.  Markwell,  34  Bea.  12. 

If  the  trust  is  complete  and  valid  it  will  prevail  against  a  sub-  ^tsequeut 
sequent  disposition  by  will:  Anirobus  v.  Smith,  12  Ves.  46;  and 
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if  the  will  gives  a  legacy  to  the  donee  and  directs  payment  of 
debts,  that  is  not  a  satisfaction  of  a  debt  due  to  the  legatee  under 
a  prior  voluntary  bond:  Ee  Ruish,  43  C.  D.  260;  and  see  Smith 
V.  Lyne,  2  Y.  &  C.  C.  C.  345;  Fage.  v.  Uorne,  11  Bea.  233; 
Rorlodi  V.  Wiggins,  39  C.  D.  142. 
'  But  an  imperfect  voluntary  gift  may  be  confirmed  by  the 
settlor's  will  and  rendered  operative  as  a  testamentary  instrument 
as  to  so  much  of  the  trust  fund  as  remains  at  his  death,  so  as  to 
entitle  the  cestuis  que  trust  who  survive  him  to  share  as  spocific 
legatees;  but  the  shares  of  those  who  predecease  the  settlor  lapse 
in  favour  of  the  residuary  legatee  under  the  will:  Bizzey  v.  Flight, 
3  C.  D.  269;  Be  Hoyle,  H.  v.  H.,  1893,  1  Ch.  84;  aeeEeBowe, 
Pike  V.  Hamlyn,  1898,  1  Ch.  153. 

A  declaration  of  trust  or  a  deed  of  gift  of  personal  chattels 
without  transfer  requires  due  attestation  and  registration  under 
the  Bills  of  Sale  Act,  1878,  and  the  absence  of  compliance  with, 
the  statutory  formalities  renders  the  deed  void  as  against  the 
settlor's  trustee  in  bankruptcy,  or  his  execution  creditors  (41  &  42 
Vict.  c.  31,  s.  8;  Ashton  v.  Blackshaw,  L.  R.  9  Eq.  510;  Fowler 
V.  Foster,  5  Jur.  N.  S.  99),  so  long  as  any  of  the  chattels  dealt 
with  remain  in  the  possession  or  apparent  possession  of  the  settlor: 
Gasson  v,  Churchley,  50  L.  T.  568;  Bp  Dobbin's  Settlement,  57 
L.  T.  277 

But  though  the  declaration  of  trust  or  the  deed  of  gift  is  un- 
registered, it  will  be  good  against  the  settlor  himself,  and  not 
being  the  "true  owner"  under  sect.  5  of  the  Bills  of  Sale  Act, 
1882,  he  himself  cannot  defeat  his  donation  by  a  subsequent  bill  of 
sale  for  value:  Tuck  v.  Southern  Counties  Bank,  42  C.  D.  471; 
and  see  Be  Sari,  1892,  2  Q.  B.  591.  But  the  settlor  may  bo 
regarded  as  the  ''  true  owner  "  to  the  extent  to  Avhich  the  deed 
reserves  any  interest  to  himself,  such  as  a.  life  interest  {Be  Feild, 
63  L.  T.  289),  or  an  equitable  interest,  such  as  an  equity  of 
redemption  (Thomas  v.  Scarles,  1891,  2  Q.  B.  408);  and  to  the 
extent  of  the  interest  reserved  any  subsequent  dealings  may  be 
valid  and  effectual. 

Where,  by  a  post-nuptial  settlement  (the  registration  of  which 
had  not  been  duly  renewed)  a  husband  assigned  chattels  to  trustees 
for  his  wife,  and  the  chattels  remained  in  their  common  matri- 
monial home,  they  were  held  not  to  be  in  the  "  apparent  posses- 
sion "  of  the  husband,  since,  though  the  title  was  in  the  trustees, 
the  wife  as  cestui  qtie  trust  had  the  right  to  possession:  Tabnim  v. 
Lodge,  114  L.  T.  (Notes)  238;  Be  Sasserthwaite,  2  Manson,  52; 
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15  R.  242;  and  the  case  is  strongea*  where  the  wife  as  assignee 
has  both  the  title  and  the  possession:  Ramsey  v.  Mcurgrett,  1894, 
2  Q.  B.  18. 

Where,  however,  the  chattels  are  actually  delivered  to  the  donee  Actual 
by  symbolical  delivery,  the  fact  that  the  transaction  is  evidenced  evidMioed  \ 
by  an  unregistered  deed  malres  no  difference,  since  the  gift  is  by  deed, 
perfecjed  by  delivery:  see  Lock  v.  Heath,  8  T.  L.  B,.  295. 

But  a  parol  ante-nuptial  agreement  (Wenman  v.  Lyon,  1891,  "Marriage^ 
1  Q.  B.  634;  1891,  2  Q.  B.  192),  or  a  post-nuptial  settlement  '^**'™^°*-" 
made  in  pursuance  of  such  an  agreement  {Courcier  v.  Bardili,  27 
Sol.  J.  276),  or  an  assignment  of  chattels  in  pursuance  of  a  cove- 
nant in  a  marriage  settlement  to  settle  after-acquired  property 
(Be  Reis,  Ex  parte  Clough,  1904,  2  K.  B.  769),  is  a  marriage 
settlement  within  the  exception  of  sect.  4  of  the  Bills  of  Sale  Act, 
1878,  and,  not  being  a  bill  of  sale,  registration  is  unnecessary. 
And  chattels  subsequently  purchased  under  the  provisions  of  an 
ante-nuptial  a.greement  are  equally  protected:  Courcier  v.  Bardili, 
supra;  Hasslinton  v.  Gill,  3  Doug.  415.  As  to  the  effect  of  a 
covenant  to  settle  after-acquired  property  on  the  husband's  bank- 
ruptcy, see  post,  p.  111. 

Though  a  settlement  of  interests  in  remainder  in  favour  of  Eight  of 

persons  not  within  the  marriage  consideration  may  be  voluntary,  against 

it  is  effectual  as  against  a  subsequent  settlement  o,n  the  second  s'ltsequent 
^  ^  settlement, 

marriage  of  the  settlor:  Kekewich  v.  Manning,  1  D.  M.  &  G.  176; 

aiid  see  comments  thereon  in  Clarke  v.  Wright,  6  H.  &  N.  849; 
and  see  post,  p.  73. 

Where  the  voluntary  donee  has  not  disclaimed  a  gift  (see  Volunteer 
Standing  v.  Bowring,  31  C.  D.  282,  and  cases  there  cited),  he  will  (,„j„/  '" 
be  liable  to  discharge  all  the  burdens  attaching  to  it,  such  ais  a 
mortgage  which  the  donor  had  covenanted  with  the  donee  to  pay 
{Owen  V.  Braddell,  7  I.  R.  Eq.  358),  or  a  contract  relating  to  the 
thing  given,  whether  it  be  land  0;r  personalty  {Grdhant  v. 
O'Connor,  73  L.  T.  712),  or  an  equitable  charge  under  the  Public 
Health  Acts  for  making  up  a  road:  Corporation  of  Sunderland  v. 
Alcock,  30  W  R.  655;  aaid  see  Ee  Boor,  Boor  v.  Hopkins  (40 
C.  D.  572),  where  the  donor  had  covenanted  to  pay  all  "  outgo- 
ings," and  in  his  will  recited  the  gift  as  an  unincumbered  gift  of 
the  property.  In  ShaTman  v.  Sharman  (67  L.  T.  834),  a  parol 
promise  perfected  by  part  performance  to  give  the* lease  of  a 
house  as  a  wedding  present  was  considered  to  mean  an  unincum- 
bered lease.     And  the  complete  voluntary  grant  of  a  house  will  Easements 

,  ,      .        , .    ,   pass  with 
impliedly  pass  the  same  easements  and  rights  as  would  be  implied  voluntary 

grant. 
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if  the  grant  had  been  for  value:  Phillips  v.  Low,  1892,  1  Ch. 
47,  57. 

The  donee  must  also  observe  the  conditions  of  the  gift:  Seale  v. 
Haynes,  12  W.  E.  239;  Douglas  v.  Douglas,  22  L.  T.  127;  and 
,.  unless  such  conditions  are  diecretionary  in  the  donee  (Wheeler  v. 
Smith,  1  Giff .  300),  or  are  illegal,  they  may  be  enforced  at  the  suit 
of  the  settlor:  Scott  v.  Houghton,  2  Vern.  660;  but  in  Hill  v.  Hill 
(1897,  1  Q.  B.  483),  a  present  of  diamonds  made  to  the  donee^ 
with  a  request  that  on  her  death  she  would  leave  them  as  heir- 
looms, operated  as  an  absolute  gift. 

If  the  transaction  is  shown  to  have  amounted  only  to  a  loaji, 
and  not  a  gift,  the  property  can  of  course  be  recovered  by  the 
owner:  Hill  v.  Wilson,  8  Ch.  888;  but  the  delivery  of  money  by 
a  person  to  another  to  whom  the  former  has  placed  himself  in  loco 
parentis  is  presumed  to  be  a  gift,  and  the  burden  of  proof  lies  upon 
any  person  who  contends  that  it  is  a  loan:  Cox  v.  Bennett,  18 
W.  E.  619. 

It  is  not  necessary  to  the  completion  of  a  gift,  or  the  establish- 
ment of  a  trust,  that  the  donee  or  the  cestui  que  trust  should  have 
been  informed  of  it  or  assented  to  it  (Paterson  v.  Murphy,  11  Ha. 
88,  91;  Re  Way's  Trusts,  2  D.  J.  &  Sm.  365;  Tate  v.  Leithead, 
Kay,  658),  because  the  acceptance  of  either  real  or  personal  pro- 
perty is  presumed  until  the  dissent  of  the  donee  is  signified,  even 
though  the  subject  o^  the  gift  is  of  am  onerous  nature:  Siggers  v. 
Evans,  5  E.  &  B.  367;  Townson  v.  Tickell,  3  B.  &  Aid.  31,  36; 
Peacock  v.  Eastland,  L.  E.  10  Eq.  17;  Standing  v.  Bowring, 
31  C.  D.  282;  London  and  County  Banking  Co.  v.  London  and 
River  Plate  Bank,  21  Q.  B.  D.  635,  641;  Hale  v.  Sheldrake,  60 
L.  T.  292;  and  compare  Hill  v.  Wilson,  L.  E.  8  Ch.  888,  896, 
per  Mellish,  L.  J.;  London,  Brighton  and  South  Coast  Rail. 
Co.  V.  Fairclough,  1  Man.  &  Gr.  691,  n.;  Lunn  v.  Thornton, 
1  C.  B.  381;  Ee  Blake,  Blake  v.  Power,  60  L.  T.  663. 

The  refusal  by  the  trustee  to  accept  the  trusts  does  not  render 
them  inoperative:  Jones  v.  Jones,  23  W.  E-.  1,  where  lands  were 
assured  to  a  trustee  by  a  voluntary  settlement  not  communicated 
to  the  latter  until  the  settlor's  death,  when  he  disclaimed,  and 
new  trustees  were  appointed.  And  even  where  the  trustee  dis- 
claimed in  the  settlor's  lifetime  and  the  lands  revested  in  the 
settlor  by  operation  of  law,  the  trusts  declared  were  held  to  be 
imposed  upon  him:  Mallott  v.  Wilson,  1903,  2  Ch.  494. 

The  equitable  title  of  volunteers  under  an  assignment  of  a  chose 
in  action,  such  as  a  policy,  money  in  the  hands  of  another   or  a 
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reversionary  interest,  is  complete  without  notice:  Small  v.  Mar- 
wood,  9  B.  &  C.  300;  Fortescue  v.  Barnett,  a  My.  &  K.  36;  Pear- 
son V.  Amicable  Assurance  Office,  27  Bea.  229;  Justice  v.  Wynne, 
12  Ir.  Ch.  R.  299;  Re  Patrick,  1891,  1  Ch.  82,  87;  Be  Griffin,, 
1899,  1  Ch.  408.  But  the  effect  of  notice  duly  given  is  to  change 
that  equitable  right  into  a  complete  legal  title:  Harding  v.  Hard- 
ing, 17  Q.  B.  D.  442,  445.  The  absence  of  notice,  however, 
becomes  important  when  questions  of  priority  arise:  Donaldson 
V.  Donaldson,  Kay,  711;  Sloper  v.  Cottrell,  6  E.  &  B.  497,  504; 
Oronk  v .  McManns,  8  T .  L .  R .  449 ;  but  compare  Lee  v .  Magrath, 
10  L.  R.  Ir.  313;  and  seepost,p.  553. 

The  doctrine  protecting  a  purchaser  without  notice  is  limited  to 
purchasers  for  value,  and  cannot  be  called  in  aid  by  volunteers, 
who,  being  bound  by  all  the  equities  affecting  their  assignor, 
cannot  rely  upon  want  of  notice  as  conferring  any  better  title: 
Justice  V.  Wynne,  supra;  and  see  Re  Ford,  Gilbert  v.  Gilbert, 
63  L.  T.  557;  Graham  v.  O'Connor,  73  L.  T.  712;  West  v. 
Williams,  1899,  1  Ch.  132. 

But  where  a  puisne  assignee  has  used  due  diligence  and  acquired 
the  fund,  the  Court  v/ill  not  deprive  him,  especially  where  the 
person  having  a  prior  title  has  been  inactive,  and  kept  back,  or 
suppressed  such  title:  Nicholson  v.  Hooper,  4  My.  &  C.  180;  see 
also,  as  to  notice,  Re  Hickey,  10  I.  R.  Eq.  117. 

Where  a  deed  was  executed  and  attested  by  one  witness,  it  was  Delivery  of 
presumed  to  have  been  duly  delivered,  though  it  had  never  been 
out  of  the  settlor's  possesion:  Hope  v.  Haryrian,  11  Jur.  1097;  and 
see  Xenos  v.  Wickham,  L.  R.  2  H.  L.  296;  Evans  v.  Grey,  9 
L.  R.  Ir.  539;  Exton  v.  Scott,  6  Sim.  31;  and  compare  Cracknall 
V.  Janson,  11  C.  D.  1;  Re  Patrick,  Bills  v.  Tatham,  1891,  1 
Ch.  82. 

A  deed  in  order  to  be  a,  valid  deed  must  be  sealed  and  delivered , 
and  these  are  essential  parts  of  it:  see  Powell  v.  London  and  Pro- 
vincial Bank,  1893,  2  Ch.  655,  560.  Thus  an  instrument  stamped 
as  and  purporting  to  be  a  bond  "  signed,  sealed  and  delivered  "  by 
the  obligor  has  been  held  to  be  invalid  and  unenforceable  by  a 
volunteer,  as  there  was  no  evidence  to  show  that  a  seal  had  in  fact 
been  affixed  to  it,  and  nothing  to  enable  the  Court  to  presume  its  , 

due  execution:  Re  Smith,  Oswell  v.  Shepherd,  67  L.  T.  64. 

Where  the  deed  is  formally  sealed  and  delivered,  and  there  is 
nothing  to  qualify  the  delivery  but  tbe  keeping  the  deed  in  the 
hands  of  the  executing  party,  and  nothing  to  show  that  he  did  not 
intend  it  to  operate  immediately,  it  is  a  valid  and  effectual  deed. 
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and  the  delivery  to  the  party  who  is  to  take  by  it,  or  to  anj-  person 
for  his  use,  is  not  essential:  Doe  v.  Knight,  5  B.  &  C.  392; 
Antrobus  v.  Smith,  12  Ves.  46;  Shane  v.  Cadogan,  Sug.  V.  &  P. 
App.  20,  9th  ed.;  Rail  v.  Palmer,  3  Ha.  532;  Fletcher  v. 
Fletcher,  4  Ha.  67;  Jones  v.  Jones,  23  W  E.  1;  BonfieM  v. 
Hassell,  32  Bea.  217;  Be  Way,  2  D.  J.  &  Sm.  365,  and  cases  cited 
in  Dillons.  Coppin,  4  My.  &  Cr.  p.  661. 

Revocation.J — If  the  deed  gets  back  into  the  hands  of  the 
settlor,  he  cannot  revoke  it  by  destroying  the  seals,  cancellation,  or 
alteration:  Smith  v.  Lyne,  2  Y.  &  C.  C.  C.  345;  Lanham  v. 
Pirie,  5  W  R.  540;  Worrall  v.  Jacob,  3  Mer.  256;  and  the  acci- 
dental return  of  the  fund  into  the  hands  of  the  settlor  does  not  • 
enable  him  to  derogate  from  the  trusts:  Brown  v.  Cavendish,  1 
J.  &  L.  606,  637;  Lucas  v.  Lucas,  1  Atk.  270;  and  compare  James 
V.  James,  19  L.  T.  809.  If  the  deed  comes  into  the  hands  of  the 
settlor's  executors,  they  may  be  compelled  to  produce  it:  Fletcher 
V.  Fletcher,  4  Ha.  67;  and  see  Brackenbury  v.  Brackenbury,  2 
J.  &  W.  391;  Cecil  v.  Butcher,  ibid.  565,  and  the  cases  there 
cited. 
Binding  force  A  voluntary  trust  is  for  every  purpose  as  effectual  as  any  other, 
trust.  if  it  be  a  complete  and  executed  trust:  Davenport  v.  Bishopp,  2 

Y.  &  C.  C.  C.  451;  1  Ph.  698;  Be  D'Angibau,  15  C.  D.  228,242; 
Paul  V.  Paul,  20  C.  D.  742;  Be  Flavell,  25  C.  D.  89,  92;  Be 
Shield,  53  L.  T.  5,  6;  Be  Cameron  and  Wells,  37  C.  D.  32,  36; 
Be  Spark's  Trusts,  Spark  v.  Massey,  1904,  1  Ch.  451,  454;  Mere- 
dyth  V.  Meredyth,  1895,  P.  92,  where  the  Divorce  Coui't  ordered  a 
reconveyance  of  settled  property  to  the  settlor,  the  only  possible 
and  effective  limitations  being  in  favour  of  sons  by  a  future  mar- 
riage; but  see  Walpole  v.  Walpole,  1901,  P.  196,  where  the 
Variation  of  interests  of  the  next  of  kin  were  preserved;  and  no  change  can 
*™'*''  be  imported  into  it  by  the  settlor:  Kilpin  v.  Kilpin,  1  My.  & 

K.  520,  531;  Sidmouth  v.  Sidmouth,  2  Bea.  447,  455.  And  the 
settlor  or  the  trustees  will  be  liable  if  the  property  be  afterwardsi 
lost  or  dissipated  through  their  misiconduct  (Drosier  v.  Brereton, 
15  Bea.  221;  McDonnell  v.  Hesilrige,  16  Bea.  346),  even  though 
the  trust  property  was  provided  by  the  trustees  themselves:  Drosier 
V.  Brereton,  supra. 
Eight  of  And  the  trustees  of  a  complete  voluntary  settlement  have  the 

IgS"  *^™®  ^S^^  ^  ^®tain  trust  property  as  against  a  beneficiary  who 

beneficiary       owes  money  to  them  as  trustees  under  the  instrument  creating  the 

TOluntary        trust,  as  in  a  case  of  trusts  created  for  valuable  consideration: 
instrument. 
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ie  Weston,  Dames  v.  Tagart,  1900,  2  Ch.   164,  tind  see  post, 
,.683.  f 

When-^ersons  not  Parties  to  Settlement  are  entitled  under 

t.J — A  contract,  even  if  founded  upon  valuable  consideration,  by> 

\-.  with  B.  to  create  a  trust  in  favour  of,  or  to  confer  a  benefit  on, 

J.,  although  it  may  give  a  right  of  action  to  A.  and  B.  to  enforce 

t  as  against  each  other  {Colyear  \ .  Countess  of  Mulgrave,  2  Keen, 

)1,  98;  Hohsm  v.  Trevor,  2  P.  W    191;  Goring  v.  Nash,  3  Atk. 

.89;  Davenport  v.  Bishopp,  2  Y.  &  C.  C.  C.  451),  will  not,  as  a 

>eneral  rule,  give  to  C.  any  similar  right  to  have  it  enforced  in 

lis  favour,  either  at  law  {Crow  v,  Rogers,  1  Stra.  592;  Tweddle 

'.  Atkinson,  1  B.  &  S.  393)  or  in  equity:  Re  Empress  Engineer- 

ng  Co.,  16  C.  D.   125;    Re  D'Angihau,   15  C.  D.  228;    Be 

'iotherham  Co.,  25  C.  D.  103,  111;  Gandy  v.  Gandy,  30  C.  D. 

)7;  Clarke  v.  Birley,  41  C.  D.  422.     Thus,  where  a  father  and  Provision  for 

on  entered  into  an  agreement,  by  which  the  father  covenanted  to  ohilSen  • 

ransfer  a  sum  of  money,  standing  in  the  names  of  trustees,  for 

he  benefit  of  his  four  natural  daughters,  and  the  sou  covenanted 

0  pay  the  father's  debts,  which  he  accordingly  did,  and  died 

)efore  the  money  was  transferred,  the  daughters  were  lield  not 

ai titled  to  compel  a  transfer,  since  there  was  no  indication  that 

he  trustees  were  to  hold  in  trust  for  them;  and,  at  the  best,  the 

«venant  was  merely  an  executory  one  in  favour  of  mere  voluii- 

eers:  Colyear  v.  Countess  of  Mulgrave,  2  Keen,  87.    It  will  be 

loticed  that  in  that  case  the  covenant  was  made  with  the  eon. 

But  where  the  covenant  is  made  with  a  trustee  for  the  benefit  of  a 

bird  person,  the  third  person  can  enforce  those  legal  rights  which 

vere  by  the  covenantor  conferred  on  the  trustee  as  trustee  for  him : 

Fletcher  v.  Fletcher  (4  Ha.  67),  where  a  good  trust  was  created  in 

uvour  of  a  natural  child. 

A  post-nuptial  settlement,  though  complete,  and  for  valuable  for  children 
onsideration,  by  reason  of  an  exchange  of  interests  between  the  nu^ial  settle- 
lusband  and  wife,  will  not  be  enforced  in  favour  of  children  not  °'^"*- 
)arties  to  it:  see  Joyce  v.  Hutton,  12  Ir.  Ch.  R.  71;   Green  v. 
'"aterson,  32  C.  D.  107;  Jefferys  v.  Jefferys,  C.  &  P.  138;  Gale 
.  Gale,  6  C.  D.  144,  152;  but  an  agreement  by  A.  to  make  a  Mutual 
jrovision  for  a  third  person,  in  consideration  of  B.  doing  the  like,  benefit  third 
s  not  voluntary  {Bentley  v.  Mackay,  31  Bea.  143,  158;  4  D.  P.  party. 
'i  J.  279;   see  Gibhs  v.  Harding,  L.  R.  5  Ch.  336;   Hance  v. 
larding,  20  Q.  B.  D.  732;  Mullins  v.  Guilfoyle,  2  L.  R.  Ir.  95; 
lanvmonds  v.  Barrett,  17  W.  R.  1078),  and  may  be  enforced  by 
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the  parties  to  it,  though  not  by  the  beneficiary,  and  the  party 
enforcing  it  would  become  a  trustee  of  the  benefit  for  the  stranger: 
per  Blackburn,  J.,  in  Tweddle  v.  Atkinson,  1  B.  &  S.  393. 

Where  a  creditor  efiected  a  policy  of  insurance  upon  the  life  of 
his  debtor  without  the  knowledge  of  the  latter,  he  was  held  not 
liable  to  account,  as  a  trustee  for  the  debtor,  for  the  balance 
remaining  after  payment  of  his  debt:  Bruce  v.  Garden,  5  Ch.  32; 
and  sec  Talbot  v.  Frere,  9  C.  D.  568. 

Where  a  scholarship  was  established  by  a  trust  deed,  and  the 
trustees  advertised  an  examination  without  any  ofier  or  statement 
that  the  scholarship  would  be  awarded  to  the  candidate  who 
passed  the  best  examination,  no  enforceable  contract  was  thereby 
constituted  with  the  scholar,  as  the  trust  deed  could  not  be 
imported  into  the  ofier:  Rooke  v.  Dawson,  1895,  1  Ch.  480. 

A  contract  between  A.  and  B.  to  give  to  C.  a  sum  of  money  on 
his  marriage  is  not  enforceable  by  C,  there  being  no  consideration 
moving  from  him:  Tweddle  v.  Atkinson,  1  B.  &  S.  393;  McCou- 
bray  v.  Thompson,  16  W.  E.  367;  Kingsford  v.  Oxenden,  7 
T.  L.  E.  13,  565;  Holmes  v.  Williams,  1895,  W  N.  116;  and 
see  Synge  v.  Synge,  1894,  1  Q.  B.  466;  nor  can  children  enforce 
stipulations  in  their  favour  contained  in  a  deed  of  separation, 
unless  they  are  clearly  made  cestuis  que  trust :  Gandy  v.  Gandy, 
30  C.  D.  57;  and  see  Re  Baker,  Collins  v.  Rhodes,  44  L.  T.  414; 
nor  can  mere  volunteers  enforce  against  a  husband  his  covenant  to 
settle  his  wife's  after-acquired  property  for  their  benefit,  such  a 
covenant  being  only  a  contract  to  create  a  trust:  Re  D' Angibau, 
15  C.  D.  228;  Ee  Plumptree,  1910,  1  Ch.  609.  But  the  case  is 
difl'erent  when  the  trust  is  executed,  in  which  case  the  rights  of  the 
next  of  kin  cannot  be  defeated  by  permitting  the  settlor,  in  default 
of  children,  to  receive  any  part  of  the  trust  funds:  Paul  v.  Paul, 
20  C.  D.  742;  and  see  Brenan  v.  Brenan,  2  Ir.  E.  Eq.  266,  321, 
where  collaterals  were  allowed  to  enforce  marriage  articles  in  their 
own  favour. 

It  is  clear,  therefore,  that  a  voluntary  covenant  or  contract  to 
create  a  trust  is  not  enforceable.  But  there  is  a  distinction 
between  a  voluntary  covenant  to  create  a  trust  and  a  complete 
voluntary  trust  of  a  covenant  enforceable  at  law.  The  latter  is 
enforceable,  and  the  oases  in  which  it  is  enforceable  may  be  con- 
veniently dealt  with  under  the  following  two  heads: — 

I.  Where  it  appears  that  the  true  intent  and  effect  of  the  con- 
tract is  to  give  a  person  not  a  party  some  beneficial  right,  as  a 
cestui  que  trust,  under  it:  Re  Empress  Engineering  Co.,  16  C.  D. 
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125;  Gandy  v.  Oandy,  30  0.  D.  57;  Kelly  v.  Larhin,  1910,  ^ 
Iv.  E.  550. 

Thus,  an  assignment  of  all  his  property  by  a  debtor  to  a  Agreement  to 
creditor,  who  undertook  to  pay  A.,  another  creditor,  and  to  apply  another'" 
the  residue  in  satisfaction  of  his  own  debt,  and  to  pay  the  surplus 
to  the  assignor,  was  held  to  constitute  the  creditor  a  trustee  for  A. : 
Gregory  v.  Williams,  3  iVler.  582;  New's  Trustee  v.  Hunting, 
1897,  2  Q.  B.  24;  and  a  promise  to  the  widow  of  an  intestate,  to 
make  good  any  deticiency  in  the  intestate's  assets,  was  held  to 
convert  her  into  a  trustee  for  the  creditors,  because  the  promise 
appeared  to  be  made  for  their  benelit;  Tomlinson  v.  Gill,  1  Amb. 
330;  and  see  Lloyds  v.  Harper,  16  C.  D.  290. 

And  so,  if  it  appear  that  the  grantee  is,  in  fact,  a  nominee  of  Grantee 
third  parties,  the  latter  may  sue:  Re  Empress  Engineering  Co.,  others  ^ 
16  C.  D.  125;  or  the  grantee  may  sue  on  their  behalf;  and  his 
remedy  is  not  confined  to  nominal  damages,  but  he  may  recover 
substantial  damages  for  injury  suffered  by  the  persons  beneficially 
entitled  to  the  benefit  of  the  covenant:  Lloyds  v.  Harper,  supra; 
compare  West  v.  Houghton,  4  C.  P.  D.  197. 

So  where  two  partners  agree  that,  on  the  death  of  one  of  them,  Under 
his  widow  might  continue  to  carry  on  the  business  with  the  sur-  ^eeds^'^^''^^ 
viving  pai'tner,  and  should  be  entitled  to  the  deceased's  share  of 
profits,  the  conttact  was  held  to  create  a  trust  for  the  widow: 
Page  v.  Cox,  10  Har.  163;  and  see  Ponton  v.  Dunn,  1  Russ.  & 
My.  402;  and  Dale  v.  Hmrdlton,  2  Ph.  266.  And  where  articles 
of  partnership  contained  a  covenant  to  pay  an  annuity  for  the 
benefit  of  a  deceased  partner's  widow,  charged  on  the  net  profits 
of  the  business,  the  profits  became  impressed  with  a  trust  enforce- 
able by  the  widow:  Be  Flavell,  Murray  v.  Flavell,  26  C.  D.  89; 
Drimmie  v.  Davies,  1899,  1  Ir.  R.  176;  andcf.  Re  Davies,  1892, 
2  Ch.  63.  A  valid  nomination  by  a  partner  under  partnership  Trusts  to 
articles  gives  the  nominee  an  interest  in  the  partnership,  to  which  ™  °  ^' 
effect  can.  be  given  by  means  of  a  trust  attaching  to  the  partnership 
assets:  Page  v.  Cox,  10  Ha.  163;  Byrne  v.  Reid,  1902,  2  Ch. 
735.  But  where  the  power  to  nominate  a  partner  was  only  exer- 
cisable upon  a  son  attaining  the  age  of  twenty-one,  though  a  trust 
was  created  in  favour  of  a  son  nominated,  it  was  not  an  immediate 
trust,  and  was  held  to  arise  only  on  the  son  actually  attaining  that 
age;  and  as  it  attached  only  to  the  partnership  existing  at  that 
period,  the  partners  were  entitled  to  determine  the  partnex'sliip 
before  that  time  arrived:  Ehrmann  v.  Ehrmann,  72  L.  T.  17. 

yimilarly,  a  covenant  by  a  husband  with  trustees  in  a  deed  of  Under  separa- 
tion deeds. 
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separation,  to  pay  to  them  an  annuity  for  the  benefit  of  his  wife, 
gives  the  wife  such  a  beneficial  interest  as  to  enable  her  to  sue 
upon  it:  Gandy  v.  Gandy,  30  C.  D.  57. 

Where  trustees  refuse  to  enfoi'ce  a  covenant  entered  into  for 
the  benefit  of  third  parties,  the  Court  will  allow  the  latter  to  sue 
either  in  their  own  names  or  in  the  names  of  the  trustees:  Sea- 
grave  V.  Seagrave,  13  Ves.  439,  444;  Fletcher  v.  Fletcher,  4  Ha. 
67;  Gandy  v.  Gandy,  3fl  C.  D.  57,  72;  unless  the  covenantor  has 
given  the  trustees  a  discretion  as  to  requiring  him  to  perform  the 
covenant:  Davenport  v.  Bishopp,  2  Y.  &  C.  C.  C.  451,  460;  1 
Ph.  698;  Drew  v.  Martin,  2  H.  &  M.  130. 

II.  Where  persons  in  contemplation  of  marriage  contract  to 
make  a  settlement,  the  consideration  of  marriage,  or  rather  the 
consideration  of  the  mutual  contract,  applies  not  only  to  the  actual 
parties  to  it,  but  also  to  the  issue  of  the  marriage:  Nairn  v. 
Prowse,  6  Ves.  752;  Parkes  v.  White,  11  Ves.  209,  228,  235. 
They  are  deemed  to  be  quasi  parties  to  the  deed  (Hill  v.  Gomme, 
5  My.  &  C.  250,  254),  and  "  so  clearly  within  the  objects  of  the 
settlement  that  it  would  be  wrong  and  injurious  to  the  interests 
of  society  not  to  allow  them  to  enforce  it  ":  see  Gale  v.  Gale,  6 
C.  D.  144;  Re  D'Angibau,  15  C.  D.  242;  Re  Baker,  44  L.  T. 
414;  Tucker  v.  Bennett,  38  Ch.  Div.  1,  10. 

Although  this  exception  has  been  extended  to  the  case  of  the 
children  of  the  intended  wife  by  a  former  marriage:  Newstead 
V.  Searles,  1  Atk.  265;  Ithell  v.  Beane,  1  Ves.  Sen.  215;  Gale  v. 
Gale,  supra;  and  also  to  an  illegitimate  child  of  the  wife:  Clarke 
V.  Wright,  6  H.  &  N.  849;  they  would  seem  only  to  take  the 
benefit  of  the  marriage  consideration  when  the  gift  to  them  is  so 
mixed  up  with  the  benefits  conferred  on  non-volunteers  as  to  be 
incapable  of  being  separately  held  invalid:  Att.-Gen.  v.  Jacob 
Smith,  1895,  2  Q.  B.  341,  350;  Mackie  v.  Herbertson,  9  A.  C. 
303;  De  Mestrey.  West,  1891,  A,  C.  264. 


Rectification  of  Voluntary  Settlements.] — On  the  ground  that 
there  is  no  contract  in  accordance  with  which  a  voluntary  deed 
can  be  enforced,  and  that  if  there  has  been  a  mistake  the  deed 
becomes  imperfect,  and,  being  voluntary,  therefore  unenforceable, 
it  has  been  doubted  whether  it  could  ever  be  rectified  by  the 
Court:  see  Turner  v.  Collins,  7  Cli.  at  p.  342.  But  the  Court 
has  jurisdiction  in  a  proper  case  to  rectify  a  voluntary  settlement. 
The  jurisdiction  is  to  be  exercised  with  great  care,  and  where 
the   settlor    invokes    the    assistance  of  the  Court,  and  the  only 
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evidence  of  his  intention  rests  on  his  own  uncorroborated  state- 
ments, relief  will  not  be  granted.  If  there  are  documents,  such  as 
written  instructions,  evidencing  the  intention  of  the  parties  the 
case  is  different:  Bonhote  v.  Henderson,  1895,  1  Ch.  742;  1895, 
2  Ch.  202;  Tucker  v  Bennett,  38  C.  D.  1;  or  where  there  is  a 
manifest  error  on  the  face  of  the  deed:  Re  Daniels,  1  C.  D.  375; 
or  where  the  deed  or  gift  is  obtained  by  an  innocent  misrepresen- 
tation of  fact  by  the  donee:  Be  Glubb,  Bamfield  v.  Rogers,  1900, 
1  Ch.  354.  In  some  cases  of  declarations  of  trust  drawn  so  as  not 
to  express  the  intention  of  the  parties,  the  deed  has  been  rectified 
at  the  suit  of  parties  other  than  the  settlor:  see  Thompson  v.  Whit- 
more,  1  J.  &  H.'268;  Jenkins  v.  Quinchant,  5  Ves.  596,  n.; 
Weir  V.  Van  Tromp,  16  T.  L.  R.  531;  nor  need  the  volunteer  be 
actuallj'  named  in  the  settlement  when,  if  the  case  for  rectification 
be  proved,  he  would  have  been  included  in  it;  while  in  cases  where 
the  donor  himself  comes  to  the  Court,  there  is  less  difficulty  : 
Lacker steen  v.  Lackersteen,  30  L.  J.  Ch.  5;  James  v.  Couchman, 
29  C.  D.  212;  so  also  a  voluntary  deed  might,  upon  sufficient 
evidence  of  error,  be  reformed  after  the  death  of  the  donor:  Lister 
V.  Hodgson,  4  Eq.  30,  34;  Weir  v.  Tan  Tromp,  16  T.  L.  R.  531; 
McMechan  v.  Warburton,  1896,  1  Jr.  R.  453;  while,  if  he  were 
alive  and  alleged  that  it  did  not  express  his  intention,  and  asked 
that  it  might  be  set  aside,  the  Court  would  probably  not  admit  a 
counter-claim  for  rectification:  see  Lister  v.  Hodgson,  supra;  cf. 
Wright  v.  Goff,  22  Bea.  207;  Taylor  v.  Newcome,  100  L.  T. 
Notes,  81,  where  the  settlor  sought  to  rectify  the  deed  by  having 
bonuses,  declared  upon  a  policy  after  assignment,  either  paid  to 
her  or  applied  in  payment  of  the  premiums,  and  the  Court  declined 
to  interfere:  Lackersteen  v.  Lackersteen,  6  Jur.  N.  S.  1111;  and 
where  the  object  of  the  deed  was  to  make  provision  for  the  settlor's 
wife  and  children  in  the  event  of  his  bankruptcy,  the  Court,  on 
the  evidence,  concluded  that  a  life  interest  in  favour  of  the  settlor 
was  intentionally  omitted,  and  declined  to  rectify  it  by  inserting 
such  a  limitation  on  the  death  of  the  wife:  Rake  v.  Hooper,  83 
L.  T.  669. 

Except  perhaps  in  the  cases  where  written  instructions  can  be  Oral  evidence 

TDrGiGrrfid  to 

put  in  evidence,  the  Court  prefers  to  determine  the  question  on  affidavit 
oral  rather  than  on  affidavit  evidence:    Bonhote  v.   Henderson,  evidence. 
1895,  1  Ch.  742. 


In  what  Cases  Voluntary  Settlements  may  be  set  aside.! — A  Deed  by 
IT-  !•  1  lunatic  se 

voluntary  deed,  disposing  ol  property,  eixecuted  by  a  lunatic,  so  in  lucid 

interval. 


lunatic  settlor 
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found  by  inquisition,  who  was  illegitimate,  was  held  void,  even 
though  executed  in  an  alleged  lucid  interval.  Such  an  attempted 
disposition  is  inconsistent  with  the  right  of  control  the  Crown  has 
over  tho  lunatic's  property,  and  with  the  provisions  of  the  Lunacy 
Act,  1890,  s.  120:  Re  Walker,  1905,  1  Ch.  160. 

Where  a  person  of  full  age  and  sound  mind  has  executed  a 
voluntary  deed,  by  which  he  has  denuded  himself  of  his  property, 
he  is  bound  by  his  own  act,  and  if  he  comes  to  have  the  deed  set 
aside— especially  if  he  comes  a  long  time  afterwards— he  must 
prove  some  substantial  reason  why  the  deed  should  be  set  aside: 
Henry  v.  Armstrong,  18  C.  D.  668.  But  folly,  imprudence,  or 
want  of  foresight  on  his  part,  is  not  enough,  because,  as  was 
observed  in  Villers  v.  Beaumont  (1  Vern.  100),  "  If  a  man  will 
improvidently  bind  himself  up  by  a  voluntary  deed  ....  this 
Court  will  not  loose  the  fetters  he  has  put  upon  himSelf ,  but  he 
must  lie  down  under  his  own  folly  ":  and  see  Tolcer  v.  Taker,  31 
Bea.  629,  644;  3  D.  J.  &  S.  487;  and  Lindley,  L.  J.,  in  Allcard 
V.  Skinner,  36  C.  D.  at  p.  183. 

Even  the  infancy  of  the  donor,  in  the  absence  of  undue 
influence  or  any  fiduciary  duty  on  the  part  of  the  donee,  will  not 
be  a  ground  for  setting  the  gift  aside:  Taylor  v.  Johnston,  19 
CD.  403.  But,  on  the  other  hand,  since  "  to  protect  people  from 
being  forced,  tricked,  or  misled  in  any  way  by  others  into  parting 
with  their  property  is  one  of  the  most  legitimate  objects  of  all 
laws"  (per  Lindley,  L.  J.,  in  Allcard  v.  Skinner,  supra),  the 
Court  will  set  aside  voluntary  deeds  in  the  following  cases: — 

Where  large  voluntary  gifts  are  made  inter  vivos,  the  donee  may 
be  called  upon  to  prove  that  the  donor  had  capacity  and  knowledge 
of  what  he  Avas  doing  {Morley  v.  Loughnan,  1893, 1  Ch.  736);  but 
the  Court  will  not  interfere  where  the  gifts  are  of  a  trifling  nature 
{Rhodes  v.  Bate,  1  Ch.  252;  Allcard  v.  Skinner,  36  C.  D.  145; 
Barron  v.  Willis,  1900,  2  Ch.  121),  or  where,  though  the  gifts 
are  considerable  in  actual  amount,  they  have  been  made  by  a  donor 
with  so  ample  a  fortune  that  they  must  have  been  trifling  to  him: 
Wright  v.  Carter,  1903,  1  Ch.  27,  50. 

Where  the  deed  is  signed  without  sufficient  explanation:  Procter 
V.  Robinson,  35  Bea.  329;  Barron  v.  Willis,  supra;  or  its  legal 
effect  is  not  undei-stood  by  the  settlor:  Price  v.  Price,  1  D.  M.  & 
G.  308;  Anderson  v.  Elsworthy,  3  Giff.  154;  Mannsell  v.  Mann- 
sell,  1  L.  E.  Ir.  521;  or  has  not  been  sufficiently  explained  to  him: 
Boghton  v.  Hoghton,  15  Bea.  278;  Grosvenor  v.  Sherratt,  28 
Bea.  659;  or  where  there  has  been  fraud:   Cox  v.  Schofield,  9 
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T.  L.  E.  290;  Favell  v.  Wright,  64  L.  T.  85;  or  even  innocent  Misrepresen- 

misrepresentation  on  the  part  of  the  donee:  JSe  Glubb,  1900,  1  Ch. 

355;  but  cf.  Be  Cronmire,  1898,  2  Q.  B.  383,  390;  or  threats  or 

extortion:  Ayliffe  v.  Murray,  2  Atk.  58;  Barrett  v.  Hartley,  2 

Eq.   789;   or  pressure  {McClatchie  v.  Haslam,  65  L.   T.  691;  Pressure. 

O'Connor  v.  Foley,  1905,  1  Ir.  R.  1)  exercised  towards  the  donor; 

or  unfair  advantage  taken  of  his  position  by  the  donee:  Rees  v. 

De  Bernardy,  1896,  2  Ch.  437;  and  see  Re  Fry,  Fry  v.  Lane, 

40  C.  D.  312;   Wright  v.  Long,  14  T.  L.  R.  434;   or  undue  Undue 

influence,  so  that  the  donor  ceased  to  be  a  free  agent  (Berdoe  v. 

Dawson,  34  Bea.   603;    Lumb  v.   Desborough,  22  L.   T.  297; 

Allcard  v.  Skinner,  36  C.  D.  145;  Morley  v.  Laughnan,  1893, 

1  Ch.  736;   O'Connor  v.  Foley,  1905,  1  Ir.  R.  1),  the  gift  will 

not  stand. 

Coercion  and  undue  influence  cannot  be  comprehensively 
defined.  The  Court  deals  with  the  particular  circumstances  of 
each  case,  but  reference  may  be  made  to  Ellis  v.  Barker,  7  Cli. 
104;  HaV  v.  Hall,  1  P.  &  M.  481;  Wingrove  v.  Wingrove,  11 
P.  D.  81;  Morley  v.  Loughnan,  1893,  1  Ch.  736. 

Where  the  gift  is  made  to  a  person  in  a  confidential  relationship  Where 
(see  Rhodes  v.  Bate,  1  Ch.  252,  257,  in  which  case  "  the  relief  relationship 
stands  upon  a  general  principle  applying  to  all  the  variety  of  exists. 
relations  in  which  dominion  may  be  exercised  by  one  person  over 
another  ":  per  Lord  Cottenham  in  Dent  v.  Bennett,  4  My.  &  Cr. 
277;  Huguenin  v.  Baseley,  1  W.  &  T.  L.  C.  8th  ed.  259;  Hatch 
v.  Hatch,  9  Ves.  292,  296),  the  Court  requires  to  be  satisfied,  not 
only  that  no  influence  presumed  to  arise  from  the  relationship  of 
the  parties  has  operated  to  induce  the  gift,  but  also  that  the  donor 
had  such  independent  advice  as  enabled  him  to  act  with  absolute 
freedom,  in  the  matter,  and  the  onus  is  upon  the  donee  to  satisfy 
the  Court  on  these  j)oints.  The  principle  has  been  applied  to,  and 
may  be  illustrated  by,  oases  of  gifts  by  a  client  to  a  solicitor: 
Holman  v.  Loynes,  4  D.  M.  &  G.  270;  Rhodes  v.  Bate,  1  Ch. 
252;  Tyars  v.  Alsop,  61  L.  T.  8;  Liles  v.  Terry,  1895,  2  Q.  B. 
679;  Wright  v.  Carter,  1903,  1  Ch.  27;  or  to  a  relative  of  the 
solicitor  acting  in  the  transaction:  Barron  v.  Willis,  1902,  A.  C. 
271 ;  or  to  a  guardian:  Hylton  v.  Hylton,  2  Ves.  Sen.  547;  Everiit 
V.  Everitt,  10  Eq.  405;  Taylor  v.  Johnson,  19  C.  D.  at  p.  608; 
O'Connor  v.  Foley,  1905,  1  Ir.  R.  1;  or  to  a  trustee:  Barrett  v. 
Hartley,  2  Eq.  789;  and  see  Kay,  L.  J.,  in  Liles  v.  Terry,  1895, 
2  Q.  B.  679,  686;  or  to  a  spiritual  adviser:  Huguenin  v.  Baseley, 
supra;  Lyon  v.  Home,  6  Eq.  655;   Alloaxrd  v.  Skinner,  36  C.  D. 
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145;  or  to  a  confidential  companion:  Morley  v.  Loughnan,  supra; 
or  to  a  medical  attendant:  Mitchell  v.  Homjray,  8  Q.  B.  D.  587; 
Radcliffe  v.  Price,  18  T.  L.  E.  466;  or  by  a  child  to  his  parent: 
Wright  v.  Vanderplank,  8  D.  M.  &  G.  135,  146;  Kempson  v. 
Ashbee,  10  Ch.  15;  Bainbrigge  v.  Browne,  18  C.  D.  188;  Foivell 
V.  Powell,  1900,  1  Ch.  243;  McMackin  v.  Hibernian  Bank,  1905, 

1  Ir.  K.  296.  The  gift  cannot  stand  unless,  in  the  latter  cases,  it 
is  in  fact  clearly  shown  that  there  was  a  free  intention  to  confer  a 
benefit  upon  the  parent,  the  donor  having  full  knowledge  of  the 
circumstances  and  also  the  assistance  of  independent  advice,  and 
that  the  parental  influence  has  ceased:  see  Wright  v.  Vanderplank, 

2  K.  &  J.  1;  8  D.  M.  &  G.  133;  Archer  v.  Hudson,  7  Bea.  551; 
Turner  v.  C&llins,  7  Ch.  329;  Tucker  v.  Bennett,  38  C.  D.  1; 
Hoblyn  v.  Hoblyn,  41  C.  D.  200;  De  Witter.  Addison,  80  L.  T. 
207. 

The  presumption  of  influence  arising  from  the  confidential  rela- 
tionship continues  until  the  relationship  has  ceased:  Wright  v. 
Carter,  1903,  1  Ch.  27;  and  where  the  gift  is  made  subsequently 
to  the  determination  of  the  relationship,  the  donee  must  still  show 
that  the  influence  has  ceased  or  that  the  donor  was  entirely  eman- 
cipated from  its  control,  or  was  placed,  by  the  possession  of 
independent  advice,  in  a  position  equivalent  to  that  of  emancipa- 
tion: Wheeler  v.  Sargeant,  69  L.  T.  181;  Powell  v.  Powell,  supra; 
Wright  v.  Carter,  supra.  The  rule  is  a  fetter  placed  upon  the 
conscience  of  the  recipient  of  the  gift,  and  one  which  arises  out  of 
public  money  and  fair  play:  Allcardv.  Skinner,  36  C.  D.  145, 190. 

Moreover,  although  it  is  not  absolutely  essential  to  the  validity 
of  a  donation  in  such  cases  that  the  advice  should  be  "legal,'' 
advice  {Allcard  v.  Skinner,  36  C.  D.  145,  159),  yet  the  advice  of 
the  donee's  own  solicitor  acting  for  both  parties,  or  even  of  a 
separate  solicitor  not  fully  aware  of  all  the  facts  {Wright  v. 
Carter,  1903,  1  Ch.  27),  will  be  insufiicient  to  comply  with  the 
rule:  Powell  v.  Powell,  supra.  Since  it  is  the  duty  of  the  solicitor 
employed  to  protect  the  donor  against  himself  as  well  as  against 
the  donee,  it  is  the  solicitor's  duty  to  refuse  to  carry  out  the  trans- 
action if  the  donor  persists  in  disregarding  the  advice  given  him: 
Powell  V.  Powell,  supra;  Wright  v.  Wright,  1903,  1  Ch.  27.  But 
the  introduction  of  a  solicitor  to  advise  the  donor,  though  a  highly 
important  element  in  the  transaction,  does  not  conclude  the  matter. 
The  Court  has  still  to  be  satisfied  that  the  influence  arising  from 
the  relationship  can  no  longer  be  supposed  to  exist:  Wriqht  v. 
Cart&r,  1903,  1  Ch.  27,  57, 
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The  rule  equally  applies  where  the  influenoe  is  exercised  to  Benefit  con- 
obtain  a  gift  for  some  third  person  who  is  outside  the  actual  third  parties, 
relationship,  e.g.,  a  solicitor's  wife:  Liles  v.  Terry,  1895,  2  Q.  B. 
679;  Goddard  v.  Carlisle,  9  Price,  169;  or  the  donee's  brother: 
Morley  y.  Loughnan,  1893,  1  Ch.  736;  see  Berry  v.  Glazebrooh, 
35  Sol.  J.  545;  Allcard  v.  Skinner,  supra;  Cox  v.  Schofield,  9 
T.  L.  R.  290.  As  Lord  Eldon  laid  it  down  in  Huguenin  v. 
Baseley  (supra),  a  Court  of  Equity  will  take  away  "  from  third 
persons  the  benefits  which  they  have  derived  from  the  fraud,  im- 
position, or  undue  influence  of  another."  This  equity  is  equally  Wtere third 
applicable  to  cases  where  third  persons  are  entirely  innocent  in  the  ranrandfrno- 
matter:  see  Bridgman  v.  Green  (2  Ves.  Sen.  627;  Wilm.  58),  cent  of  any 
where  Wilmot,  C.  J.,  says:  "  Let  the  hand  receiving  it  (the  gift)  ™P''°P"^  ^■ 
be  ever  so  chaste,  yet,  if  it  come  through  a  polluted  channel,  the 
obligation  of  restitution  will  follow  it."  And  see  Barron  v.  Willis 
(1900,  2  Ch.  121,  133),  where  the  son  of  the  solicitor  who  had 
prepared  the  deed  received  a  benefit  under  it;  and  although  no 
fiduciary  relationship  existed  between  the  donor  and  the  donee, 
the  latter,  as  a  volunteer,  had  no  equity  against  setting  aside  the 
deed:  De  Witte  v.  Addison  (80  L.  T.  207),  where  a  mortgagee, 
who  was  aware  of  the  relationship  of  the  parties,  was  held  to  be 
affected  by  the  equities  arising  from  it;  McMackin  v.  Hibernian 
Bank,  1905,  1  Ir.  R.  296;  Bischoff's  Trustee  v.  Frank,  89  L.  T. 
188;  Turnbull  v.  Duval,  1902,  A.  C.  429,  435,  where  creditors 
were  not  allowed  to  enforce  a  charge  on  property  given  by  a  wife  to 
cover  her  husband's  debts  owing  to  pressure  and  concealment  of 
material  facts  by  their  agent  and  the  husband ;  and  see  McClatchie 
V.  Haslam,  65  L.  T.  691.  But  where  the  benefits  provided  for 
third  persons  have  not  been  induced  by  any  undue  influence  used 
on  their  behalf,  and  they  do  not  claim  tlirough  the  party  whose 
conduct  is  impeached,  the  transaction  will  not  be  avoided  as 
against  them:  Wright  v.  Carter,  1903,  1  Ch.  27. 

The  presence  in  a  voluntary  deed  of  extraordinary  or  unusual  Unusual 
clauses,  or  the  absence  of  those  which  are  usual  and  proper,  is  "  *'"^<^^- 
not  a  reason  for  setting  it  aside.  If  the  clauses  are  so  absurd 
that  no  reasonable  man  would  have  consented  to  them,  or  if  clauses 
were  omitted  that  no  reasonable  person  would  have  omitted,  that 
is  an  argument  that  he  did  not  understand  the  deed,  but  in  no 
other  way  would  it  be  a  reason  for  setting  it  aside:  Hall  v.  Hall, 
infra;  Button  v.  Thompson,  23  C.  D.  278,  per  Jessel,  M.  R. 
But  if  it  appears  that  the  effect  of  the  deed,  whatever  its  form, 
was  explained  to  the  settlor  and  fully  understood  by  him,  it  will 
G.  6 
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be  binding:  Phillips  v.  MulUngs,  7  Oh.  244;  Button  v.  Thomp- 
son, 23  C.  D.  278;  and  he  cannot,  in  the  absence  of  a  p<ywer  df 
revocation,  revoke  or  vary  a  trust  onoe  effectually  created:  Bill  v. 
Cureton,  2  My.-  &  K.  503;  Petre  v.  Espinasse,  2  My.  &  K.  496; 
Crahb  v.  Crabb,  1  My.  &  K.  511;  Sidmouth  v.  Sidmouth,  2  Bea. 
455;  and  assuming  it  to  be  bond  fide  and  valid,  and  to  be  un- 
affected by  any  statutory  disability,  there  is  no  distinction  between 
such  a  deed  when  voluntary  and  one  executed  for  valuable  con- 
sideration: per  Lord  Eomilly  in  Dickinson  v.  Burr  ell,  1  Eq.  343. 

There  is  no  absolute  rule  that  the  absence  of  a  power  of  revoca- 
tion will  be  fatal  to  a  voluntary  deed.  If  the  deed  is  the  free  act 
of  the  settlor,  who  knows  what  he  is  doing,  it  will  be  good:  per 
Fitzgibbon,  L.  J.,  in  Koran  v.  MacMahon,  17  L.  E.  Ir.  641,  654; 
Hall  V.  Hall,  L.  E.  8  Ch.  430.  Indeed,  such  a  power  might  be 
inconsistent  with  the  object  of  the  deed,  which  would  be  rendered 
uselass  by  its  insertion,  as  where  it  was  sought  to  protect  the  settlor 
from  his  own  improvidence:  Phillips  v.  Mnllings,  7  Ch.  244; 
James  v.  Couchm-afn-,  29  C.  D.  212;  or  from  the  importunity  of 
his  relatives:  Proctor  v.  Gregg,  21  W  E.  240,  n.;  Long  v. 
Donegan,  21  W.  E.  81,  820;  or  to  provide  for  his  vnie  and 
children  on  entering  into  business:  Henry  v.  Armstrong,  18  C.  D. 
668.  Its  absence  is,  however,  a  matter  to  be  taken  into  account, 
and  is  of  more  or  less  weight  according  to  the  other  circumstances 
of  the  case:  ToJcer  v.  Taker,  3  D.  J.  &  S.  487,  491;  Armstrong  \. 
Armstrong,  I.  E.  8  Eq.  1;  Hall  v.  Hall,  8  Ch.  430;  Horan  v. 
MacMahon,  17  L.  E.  Ir.  641;  Dutton  v.  Thompson,  23  CD. 
278.  A  power  of  this  kind  should,  however,  always  be  inserted 
in  the  deed  where  the  parties,  either  at  the  time  of  the  execution 
of  the  settlement  or  shortly  before,  are,  or  have  been,  in  fiduciary 
relationship  towards  each  other:  Powell  v.  Powell,  1900,  1  Ch. 
243. 

Where  a  voluntary  settlement  contained  an  ultimate  trust  to  the 
settlor's  paternal  next  of  kin,  without  reserving  to  the  settlor  any 
general  power  of  appointment.  North,  J.,  held  that  the  settlor 
did  not  understand  the  effect  of  the  unusual  limitation,  and  the 
deed  was  rectified:  James  v.  Couchman,  29  C.  D.  212. 

The  death  of  the  grantor  will  not  prevent  his  representatives 
from  setting  the  gift  aside:  Anderson  v.  Elstvorth,  3  Giff.  154; 
Mitchell  V.  Homfray,  8  Q.  B.  D.  587;  nor  will  the  death  of  the 
grantee:  Phillipson  v.  Kerry,  32  Bea.  628;  Hughes  v.  Seanor,  18 
W.  E.  108,  1122. 

Lapse  of  time  or  acquiescence  may  bar  the  remedy,  and,  where 
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the  position  of  the  parties  has  been  altered  upon  the  faith  of  the 
gift,  operates  as  a  confirmation:  see  Allcard  v.  Sldnner,  36  C.  D. 
145;  but  this  may  not  be  so  if  the  position  of  the  parties  remains 
unchanged:  Wollaston  v.  Tribe,  9  Eq.  44,  50;  Be  Gallard,  1897, 
2Q.  B.  8. 

Alleged  acts  of  confirmation  or  ratification  can  have  effect  only  Confirmation, 
where  they  are  founded  upon  complete  knowledge  of  the  facts,  of 
the  right  to  impugn  the  deed  alleged  to  be  confirmed,  and,  not- 
withstanding that  knowledge,  a  forbearance  from  asserting  the 
right  to  set  it  aside:  Savery  v.  King,  5  H.  L.  C.  627;  Greenwood 
y.  Greenwood,  2D.  J.  &  Sm.  228;  Jarratt  v.  Aldam,  9  Eq.  463; 
Moxon  V.  Payne,  8  Ch.  881;  Lindsay  Petrolevm  Co.  v.  Hurd, 
L.  E.  5  P   C.  221. 

A  voluntary  settlement  and  transfer  by  a  feme  sole  for  herseli  Settlement  by 
until  her  marriage  (if  any),  with  further  trusts  after  marriage,  is  future  ^"^ 
irrevocable,  though  she  do  not  marry  the  then  intended  husband:  marriage. 
McDonnell  v.  Hesilrige,  16  Bea.  346;  see  Pawson  v.  Brown,  13 
C.  D.  207;  Chapman  v.  Bradley,  4  D.  J.  &  Sm.  71;  but  if  the 
contemplated  marriage  is  with  a  particular  'person,   and  is  not  Where  no 
celebrated,   the   settlement  is  void,   and   may   be   ordered   to   be  takes  place, 
delivered  up:   Bond  v.  Waif  or  d,  32  C.  D.  23(9;   and  if  such  a 
settlement  provides  for  children  of  the  marriage,  if  the  parties 
merely  live  together  instead  of  marrying,  and  have  children,  the 
deed  will  not  be  treated  as  binding,  since  its  effect  would  be  to 
prevent  the  primary  object  of  it  from  taking  effect:   Essery  v. 
Cowlard,26C.  D.  191. 

But  where  the  marriage  has  taken  place,  and  the  status  of  the  Where  it 
parties  has  thus  been  irrevocably  changed,  neither  the  settlement  *  ®^  P  ^''^■ 
nor  the  marriage  can  be  set  aside,  even  though  clearly  obtained 
by  gross  fraud  and  misrepresentation  on  the  part  of  the  wife  as 
to  her  ante-nuptial  continence:  Johnston  v.  Johnston,  52  L.  T. 
76;  Evans  v.  Carrington,  2  D.  F.  &  J.  481;  and  see  Wasteneys 
V.  Wasteneys,  1900,  A.  C.  446.  But  a  settlement  will  be  can^ 
celled  where  the  marriage  is  declared  null  ah  initio :  Re  Garnett, 
74  L.  J.  Ch.  570. 

Under  the  Matrimonial  Causes  Acts,  1857  to  1907,  the  Divorce  Matrimonial 
Division  has  power,  where  a  marriage  is  dissolved,  to  vary  settle-  ^^^g'^^  "*■"*' 
ments,  and  may  override  a  restraint  on  anticipation:  Chnrchioard 
v.  C,  1910,  P.  195;   and  may  deal  with  the  whole  question  of 
settlement  and  allowance:  K.  v.  K.,  1910,  P.  140. 

6(2) 
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CHAPTEE  VII. 

VOLUNTARY   TRUSTS    FOR   CREDITORS. 

By  deed:         I.  Enforceable  Dispositions  tor  Payment  of  Debts.] — A  trust  for 

oreditorf  •  *^^s  payment  of  debts  may  be  created  by  deed  or  will;  and,  in  the 
case  of  a  deed,  where  the  trust  is  perfectly  created,  according  to 
the  requirements  referred  to  in  this  Chapter,  the  creditors  will 
become  cestuis  que  trust,  with  the  right  of  enforcing  the  trust 
against  the  trustee  and  the  property  asisigned  for  the  purpose  of 

bywill.  satisfying  their  claims.     The  case  of  a  trust  for  creditors  created 

by  will  involves  inquiries  and  questions  of  construotion  which 
do  not  naturally  fall  within  the  scope  of  this  work,  and  on  this' 
subject  the  reader  is  referred  to  the  recognised  text-books  on  the 
law  of  wills;  but  some  points  in  connection  with  it  will  be  found 
noticed  below. 

Form  of  deed.  The  usual  form  of  a  deed  of  trust  for  the  payment  of  debts 
comprises  an  assignment  of  all,  or,  in  some  cases,  part  only,  of  the 
debtor's  property  to  trustees,  upon  trust  to  get  in  and  realize  it, 
and  to  distribute  the  net  proceeds  amongst  the  creditors  who  have 
executed  the  deed,  rateably  according  to  the  amount  of  their  debts, 
the  trustees  having  powers  of  compromise,  sometimes  powers  of 
preferring  creditors,  and  powers  of  management  pending  realiza- 
tion; there  is  then  an  ultimate  trust  of  the  surplus  for  the  debtor; 
and  the  creditors  covenant  not  to  sue  for  their  debts  in  a  form 
which  is  sufficient  to  raise  a  consideration  to  support  the  trans- 
action: see  Lawrance  on  Deeds  of  Arrangement,  8th  ed.  Such 
deeds  must  be  registered  under  the  Deeds  of  Arrangement  Act, 
1914  (4  &  5  Geo.  V  c.  47),  s.  5;  but  unless  they  do  not 
clearly  include  all  the  creditors  they  need  not  be  registered 
under  any  of  the  Bills  of  Sale  Acts:  Boldero  v.  London,  dc.  Loan 
Co.,  5  Ex.  D.47. 
■^rnerl^f*"'^'  Whetlier  a  deed  is  for  the  benefit  of  creditors  generally  or  only 
for  certain  named  creditors  is  a  question  of  fact  in  each  case,  and 
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a  deed  which  is  apparently  for  the  benefit  of  some  creditors  only 
may  be  construed  as  being  for  the  benefit  of  all:  Ee  Riley s,  1903, 
2  Ch.  590;  Re  Sawmarcz,  1907,  2  K.  B.  170;  Re  Allix,  1914, 
2  K.  B.  77.  This  rule  does  not  seem  to  be  altered  by  sect.  1  of' 
the  Deeds  of  Arrangemieut  Act,  1914. 

By  the  Deeds  of  Arrangement  Act,  1914,  .s.  3,  a  deed  Assent  of 
of  arrangement  is  \'oid  unlesK  within  twenty-one  days  after 
registration,  or  such  extended  time  as  the  Court  may  allow,  it 
has  received  the  assent  of  a  majority  in  number  and  value  of  the 
creditors.  For  this  purpose  the  assent  of  a  creditor  must  be 
established  by  his  executing  the  deed  or  by  his  assent  in  writing 
attested  by  a  witness.  It  will  be  seen  that  this  mode  of  assent  is 
only  required  in  respect  of  the  majority  of  creditors  whose  assent 
is  necessary  to  validate  the  deed,  and  does  not  apparently  prevent 
a  less'  formal  assent  from  operating  so  as  to  bind  the  other 
creditors. 

x4.s  it  is  not  always  known  who  will  execute  such  a  deed,  the  Time  allowed 
benefit  of  it  is  generally  kept  open  for  such  creditors  as  come 
in  and  execute  it  within  a  limited  period.     Execution  by  some 
creditors  after  registration  under  the  Act  does  not  avoid  it:  Re 
Batten,  22  Q.  B.  D.  685. 

But  execution  is  not  absolutely  necessary ;  for  if  a  creditor  has  Accession 
assented  to  the  deed,  or  acquiesced  in  it,  or  acted  under  its  pro-  ^^ecution 
visions,  and  complied  with  its  terms,  and  neither  the  trustees  nor 
other  creditors  have  expressed  dissatisfaction,  he  will  be  entitled 
under  it  a^  a  cestui  que  trust:  Field  v.  Donoughmore,  1  Dr.  & 
War.  227.  An  assent  may  be  inferred  by  conduct:  Re  Carr,  Ex 
parte  Jacobs,  85  L.  T.  552 — a  case  where  the  creditor  was  said  to 
have  remained  "sitting  on  the  rail":  see  Re  Day,  Ex  parte 
Hammond,  86  L.  T.  238. 

A  non-executing  creditor  must,  however,  have  done  some  act  Passive  assent 
showing  his  acquiescence  and  assent  in  order  to  entitle  him  to  the  1°™™"!™*- 
benefit  of  the  deed;  mere  tacit  assent  or  acquiescence  is  ineffectual: 
Biron  v.  Mount,  24  Bea.  642;  Gould  v.  Robertson,  4  De  G.  &  Sm. 
509.  However,  in  Nicholson  v.  Tutin  (2  K.  &  J.  18),  a  creditor 
who  claimed  under  the  deed  fifteen  years  after  its  date,  but  who 
knew  of  its  execution,  was  held  entitled  to  come  in,  because  by  his 
forbearance  in  not  suing  during  so  long  a  period  the  debtor 
obtained  the  advantage  be  had  bargained  for. 

But  if  a  creditor  desires  to  take  the  benefit  of  the  deed  there  Effect  of 
should  be  no  unnecessary  delay  in  his  execution:  Field  v.  g^gg^^^^ 
Donoughmore,  1  Dr.  &  War.  227;  and  if  a  time  is  limited  for 
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execution,  it  was  said,  in  one  case,  that  the  trustees  ought  to  take 
proceedings  to  compel  creditors  to  execute  or  to  renounce  the- 
benefit  of  the  deed:  Dunch  v.  Kent,  1  Vern.  260,  318.  In  general 
there  is  no  duty  cast  on  creditors  to  express  dissent :  Be  Can,  Ex 
parte  Jacobs,  85  L.  T.  552. 

However,  time  is  not  of  the  essence  of  the  deed,  except  as  regards 
the  statutory  majority,  and  therefore  creditors  who  have  acceded 
to  it  after  the  time  limited  are  entitled  to  benefit  under  it:  Watson 
V.  K'night,  19  Bea.  369;  Whitmore  v.  Turquand,  3  D.  F.  &  J. 
107;  Re  Baber,  10  Eq.  554;  Hadley  v.  Beedom,  1895,  1  Q.  B. 
646. 

But  creditors  cannot  afterwai'ds  come  in  to  execute  if  they  have 
done  anything  inconsistent  with  an  assent  to  its  terms,  such  as 
"  actively  refusing  "  to  execute,  and  not  retracting  their  refusal 
within  the  specified  time:  Johnson  v.  Kershaw,  1  De  G.  &  Sm. 
260;  or  setting  up  a  claim  for  priority:  Re  Meredith,  Meredith 
V.  Facey,  29  0.  D.  745;  or  bringing  an  action:  Field  v.  Donough- 
m,ore,  1  Dr.  &  War.  227;  or  making  a  claim  adverse  to  the 
deed:  Watson  v.  Knight,  19  Bea.  369;  or  realizing  goods  held 
as  security  for  their  debts:  Bush  v.  Shippam,  14  Sim.  239,  affd. 
1  Ph.  694;  or  waiting  mitil  bankruptcy  has  supervened,  in  which 
case  the  debtor  has  no  benefit  from  the  assent  of  the  creditor :  Biron 
Y.  Mount,  24  Bea.  642;  or  retaining  a  right  to  sue  other  parties 
liable  upon  bills  in  respect  of  which  the  debtor  is  also  liable: 
Forbes  v.  Limond,  4  D.  M.  &  G.  298;  or  waiting  until  the  death 
of  the  debtor:  Lane  v.  Husband,  14  Sim.  656,  as  to  which  case, 
however,  see  Re  Baber,  10  Eq.  554. 

If  a  creditor  is  allowed  to  come  in  after  a  dividend  has  been 
declared,  he  can  only  do  so  on  the  termjs  that  the  dividend  shall 
not  he  disturbed;  Broadbent  v.  Thornton,  4  De  G.  &  Sm.  65; 
Field  v.  Cook,  23  Bea.  600. 

If  a  creditor  accedes  to  the  deed  by  assent  or  acquiescence,  he  is 
as  much  bound  by  its  provisions  as  if  he  had  executed  it;  an,d  is 
liable  under  any  covenants  by  the  creditors,  such  as  a  covenant  to 
indemnify  the  trustees:  Cheeseborough  v.  Wright,  28  Bea.  283.  A 
creditor  who  has  acquiesced  in  a  deed  of  assignment,  whether 
expressly  or  by  implication,  may  be  esitopped  from  setting  up  the 
deed  as  an  act  of  bankruptcy:  Re  Hanley,  Ex  parte  Ridgway, 
76  L.  T.  500;  Ee  Woodrof,  Ex  parte  Woodroff,  ibid.  502;  and 
where  the  trustee  gives  the  prescribed  notice  under  sect.  20  of 
the  Deeds  of  Arrangement  Abt,  1914,  the  creditor  cannot  aftei 
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one  moutli  from  the  service  present  a  petition  founded  on  the 
execution  of  the  deed:  see  sect.  24. 

Inspectors  under  inspectorship  deeds  ai-e  trustees  to  ail  intents  Inspectorship 
aaid  purposes,  and  they  are  entitled  to  sue  all  the  creditors,  as  '  '" 
cestuis  que  trust,  for  contribution  under  a  covenant  for  indemnity 
in  the  deed,  even  though  the  liability  of  tlie  inspectors  is  un- 
ascertained: Singleton  v.  Selwyn,  12  W.  E.  98;  but  see  Selwyn 
V.  Harrison,  2  J .  &  H.  334.  Ins^pect.ors,  though  trustees,  are 
treated  with  some  indulgence,  having  regai^d  to  their  duties  in 
relation  to  the  carrying  on  of  the  debtor's  business;  but  they 
are  made  to  account  for  wilful  default:  Coppard  v.  Allen,  4  GiH. 
497,  aff.  33  L.  J.  Ch.  475;  but  if  they  do  not  actually  undertake 
the  management  of  the  business,  but  merely  superintend  it,  they 
are,  as  a  rule,  charged  only  with  their  actual  receipts:  Bennett 
V.  Gas  Light  and  Coke  Co.,  52  L.  J.  Ch.  98. 

Where  the  trustee  under  the  deed  is  himsielf  entitled  to  benefit  Where  trustee 
under  it  as  a  creditor,  he  can  avail  himself  of  such  benefit,  though 
he  may  not  have  executed  or  expressly  assented  to  it:  Montefiore 
V.  Brown,  7  H.  L.  C.  241;  and  see  Siggers  v.  Evans,  5  E.  &B. 
367,  as  explained  in  Johns  v.  James,  8  C.  D.  744;  and  his  right 
would  enable  him  to  retain  the  estate,  or  to  pay  his  own  debt, 
though  other  creditors  might  not  be  able  to  treat  the  deed  as 
creating  a  trust  in  their  favour:  Wilding  v.  Richards,  1  Coll.  655; 
and  see  Hobson  v.  Thelluson,  L.  R.  2  Q.  B.  642.  But  under  a 
devise  upon  trust  to  pay  debts,  the  trustee  has  no  light  of  retainer, 
whether  he  is  also  an  executor  or  not:  Baim  v.  Sadler,  12  Eq.  570. 

The  trustees  of  a  creditor's  deed  are  entitled  to  require  creditors  p^oof  of 
to  prove  their  debts  before  permitting  them  to  execute;  but  if  they  <iebts. 
allow  them  to  execute  in  respect  of  a  named  sum  the  trustees 
cannot  afterwards  contest  the  debt,  except  in  an  action  to  cancel  or 
rectify  the  execution  of  the  deed  on  the  ground  of  direct  fraud,  or 
the  like:  Lancaster  v.  Elce,  31  Bea.  325. 

If  a  power  is  given  to  the  trustees  to  prefer  some  creditors  over  Power  to 
others,  such  a  power  does  not  enable  the  trustees  to  exclude  any,  ^^g^Jo^^ 
and  the  rights  of  the  general  body  of  creditors  as  cestuis  que  trust 
are  not  thereby  destroyed:  Cosser  v.  Radford,  1  D.  J.  &  Sm.  585; 
but  where  a  power  of  selection  of  this  kind  is  given,  the  Court  will 
not  interfere  with  the  discretion  of  the  trustees  in  its  exercise: 
Wain  v.  Egmont,  3  M.  &  K.  445;  Dr&ver  v.  Mawdesley,  16  Sim. 
511.  But  unless  he  is  authorised  to  do  so,  the  trustee  will  be 
guilty  of  a  misdemeanour  if  he  makes  preferential  payments: 
4&5Geo.V.c.47,s.l7. 
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Secret  One  creditor  cannot  obtain  a  separate  advantage  over  the -others, 

as,  for  instance,  by  retaining  his  security,  or  procuring  a  bond  to 
secure  any  deficiency  in  the  payment  of  his  debt,  or  taking  a 
security  for  the  actual  amount  of  his  debt  as  stated  in  the  deed, 
unless  he  has  given  the  fullest  opportunity  to  the  other  creditors  to 
become  aware  that  he  has  contracted  for  such  preferential  position, 
and  they  do  not  act  under  the  supposition  that  he  has  secured  no 
such  advantage:  Cullingworth  v.  Lloyd,  2  Bea.  385;  Mare  v. 
Sandford,  1  Giff.  288;  McKewan  v.  Sanderson,  15  Eq.  229,  234; 
20  Eq.  65;  Ee  Milner,  15  Q.  B.  D.  605.  So  the  subsequent  exer- 
cise in  favour  of  one  creditor  of  a  povifer  by  the  debtor,  the 
existence  of  which  was  not  disclosed  to  the  others,  was  held  to 
be  bad:  Foley  v.  Hoare,  1  K.  &  J.  90;  and  a  creditor  becoming 
surety  for  the  debtor  cannot  enforce  an  indemnity  given  to  liim 
by  the  debtor  against  such  suretyship,  if  the  indemnity  was  given 
without  the  knowledge  of  the  other  creditors:  Wood  v.  Barker, 
1  Eq.  139;  and  see  Close  v.  Close,  4  D.  M.  &  G.  176. 

The  duty  of  disclosing  all  matters  tending  to  secure  a  preference 
is  the  clearer  if  the  creditor  has  used  a  fiduciary  position  towards 
the  debtor  for  the  purpose  of  obtaining  it:  Watts  v.  Hyde,  2  Ph. 
406;  2  Coll.  368.  The  rule  is  founded  on  fraud,  but  also  on 
public  policy:  Wood  v.  Barker,  supra;  and  therefore  the  debtor 
himself  can  recover  money  paid  by  liim  under  an  agreement  with 
a  creditor  giving  to  the  latter  better  rights  than  to  others  taking 
under  the  deed:  Be  Lenzberg,  7  C.  D.  650. 

Deed  for  The  Court  wiU  prevent  a  trust  deed,  apparently  for  the  benefit 

allowed  to  de-  ^^  Creditors,  from  being  converted  into  a  means  of  defeating  them. 

feat,  creditors.  Thus,  where  a  conveyance  was  made  bo  one  creditor  as  a  trustee, 
but  with  discretion  as  to  what  debts  he  should  pay,  and  in  what 
order,  with  large  powers  of  management,  it  was  declared  void  and 
fraudulent  against  the  other  creditors,  for  the  object  appeared  to 
be  to  vest  the  property  in  one  to  protect  the  debtor  against  the 
others:  Smith  v.  Hurst,  10  Ha.  30. 

If  the  creditor  has  contracted  for  an  unfair  advantage  he 
cannot  himself  obtain  relief  against  it;  and  even  in  a  case  where 
the  release  from  the  debts,  in  consideration  of  the  payment  of 
certain  instalments,  was  to  be  void  if  any  instalment  was  not  paid, 
the  release  was,  notwithstanding  such  non-payment,  held  to  remain 
binding  on  a  creditor  who  had  a  secret  agreement  to  get  more  than 
the  amount  of  the  composition:  Ex  parte  Oliver,  4  De  G.  &  Sm. 
354. 

Resulting  Where  a  deed  assigns  the  property  of  the  debtor  to  trustees  to 
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pay  debts,  and  does  not  expressly  provide  for  the  payment  of  the  trust  of 
surplus  to  the  debtor,  thei'e  is  no  resulting  trust  of  such  surjDlus,  ^"T^"^- 
for  the  debtor:  Cooke  v.  Smith,  1891,  A.  C.  297,  reversing  the 
C.  A.  in  45  C.  D.  38;  but  under  the  common  form  of  a  creditor's 
deed  there  will  be  a  resulting  trust  fox  the  debtor. 

As  between  creditors,  if  payment  to  one  is  made  to  the  exclusion  Eights  as 
of  another,  the  latter  cannot  follow  the  assets  even  though  his  debt  ''^*?;fe" 

°  creditors. 

be  one  of  higher  degree:  Re  Fludyer,  1898,  2  Ch.  at  p.  565. 

It  would  seem  that  trustees  under  a  deed  would  not  be  justified  Barred  debts. 
in  paying,  as  an  executor  may,  debts  barred  by  the  Statute  of 
Limitations:  see  Ex  parte  Wilson,  14  W.  R.  543.  They  are  clearly 
not  entitled  to  pay  a  debt  which  is  contracted  ex  turpi  causa;  nor 
one  resting  on  a  contract  not  in  writing,  and  which  ought  to  be  in 
■writing  under  the  Statute  of  Frauds:  see  Be  Bownson,  Field  v. 
White,  29  C.  D.  358. 

A  debt  barred  by  the  Statute  of  Limitations  will  not  be  revived 
by  a  deed  in  favour  of  all  creditors:  Scott  v.  Jones,  4  CI.  &  F.  382; 
1  R.  &  M.  255;  Burke  v.  Jones,  2  V.  &  B.  275;  of.  Re  Stephens, 
Warburton  v.  Stephens,  43  C.  D.  39,  44.  As  to  a  debt  bari-ed  by 
laches,  see  Har court  v.  White,  28  Bea.  303. 

The  exoneration  by  the  testator  of  his  personal  estate  must  be  Exoneration 
determined   by  the   expressions  in  -his  will.      It  may,   however,  «*  personalty 
be  here  noted  that  where,  after  the  execution  of  a  deed  of  trust  for 
creditors  conveying  real  and  personal  estate,  the  grantor  by  his  will 
recites  the  deed  and  disposes  of  his  remaining  property,  the  rule 
that  a  charge  of  debts  on  real  estate  does  not  of  itself  exonerate 
tlie  personal  estate  applies,  and  the  general  personal  estate  is  not 
exonerated ;  but  the  personal  estate  under  the  deed  is  the  primary  Under  deed, 
fund  for  the  payment  of  the  testator's  debts:  Trott  v.  Buchanan, 
28  C.  D.  446. 

The  question  whether  a  trust  for  sale  in  a  deed  of  trust  for  Trustforeale: 
creditors  operates  as  a  conversion  of  the  real  estate  into  personal  ^°^' 

for  the  purposes  of  devolution,  so  that  the  surplus  payable  to  the 
debtor  is  to  be  taken  as  money,  depends  upon  the  general  principles 
of  the  subject,  and  which  are  referred  to,  post,  p.  143. 

Where  the  deed  amounts  to  a  cessio  bonorum,  and  a  dividend  has  implied  re- 
been  paid,  a  release  of  the  debt  may  be  inferred,  though  the  deed  '®*^®  °*  '^^^*- 
does  not  expressly  contain  one:  Whitmore  v.  Turquand,  3  D.  F. 
&  J .  107.  But  a  release  is  not  impHed  by  a  mere  provision  that 
if  the  debtor  should  be  molested  or  sued  the  debt  should  be 
released,  since  such  a  clause  only  amounts  to  a  license  to  the 
debtor  to  live  unmolested:  O'Brien  v.  Osborne,  10  Ha.  92. 
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Where  a  mortgagor  assigns  his  equity  of  redemption  to  trustees 
upon  trust  to  pay  the  mortgage  debt,  a  subsequent  equitable  mort- 
gagee can  bring  his  action  for  foreclosure  against  the  mortgagor 
and  the  trustees  without  offering  to  redeem  the  prior  mortgage: 
Jeffreys  v.  Dickson,  1  Ch.  183. 

The  trustees  are  the  proper  persons  to  bring  actions  for  the 
protection  of  the  trust  estate  or  for  getting  it  in;  and  so  they,  not 
the  creditors,  should  be  the  plaintiffs  in  an  action  for  redemption 
of  a  mortgage  on  the  trust  estate,  unless  the  trustees  refuse,  or 
collude  with  the  mortgagee:  Dor  an  v.  Simpson,  4  Ves.  651; 
Troughton  v.  Binkes,  6  Ves.  573. 

The  debtor  may  bring  an  action  for  an  account  against  the 
trustees,  if  there  is  an  ultimate  trust  of  the  surplus  in  his  favour: 
see  Cooke  v.  Smith,  45  C.  D.  38;  1891,  A.  C.  297.  The  creditors 
as  cestuis  que  trust  may  bring  an  action  for  the  administration  of 
the  trusts  against  the  trustees:  4  &  5  Geo.  V.  c.  47,  s.  23. 

The  High  Court  and  the  district  Bankruptcy  Courts  have  juris- 
diction under  sect.  18  of  the  Deeds  of  Arrangement  Act,  1914,  to 
appoint  new  trustees  of  a  creditor's  deed. 

The  trustee  must  give  security  unless  dispensed  with:  4  &  5 
Geo.  V.  c.  47,  s.  11;  he  must  send  to  each  creditor  a  statement 
of  account:  sect.  14;  and  give  notice  of  avoidance  of  the  deed: 
sect.  20.  He  is  liable  to  penalties  if  he  acts  when  the  deed  is 
void:  sect.  12;  or  if  he  fails  to  transmit  accounts:  sect.  14.  But 
he  will  be  protected  when  acting  bond  fide  under  a  void  deed: 
sect .  19 ;  and  will  be  entitled  to  be  paid  his  costs  by  the  trustee 
in  bankruptcy:  sect.  21. 


Revocable 
trusts. 


II.  Unenforceable    Dispositions    for    Payment    of    Debts.] — 

Where  a  person,  without  the  privity  of  any  creditor,  without  con- 
sideration, and  without  notice  to  any  creditor,  makes  a  disposition 
as  between  himself  and  trustees  for  the  payment  of  his  debts,  he 
is  merely  directing  the  mode  in  which  his  own  property  shall  be 
appKed  for  his  own  benefit,  and  the  general  creditors  or  those 
named  in  the  schedule  are  merely  persons  referred  to  or  named 
for  the  purpose  of  showing  how  the  trust  property  under  the 
voluntary  deed  shall  be  applied:  Wallwyn  v.  Coutts,  3  Mer.  707; 
3  Sim.  14;  Garrard  v.  Lauderdale,  3  Sim.  1;  2  E..  &  My.  451; 
Steele  v.  Murphy,  3  Moo.  P.  C.  445;  Synnot  v.  Simpson,  5 
H.  L.  C.  139;  Montefiore  v.  Brown,  7  H.  L.  C.  241,  266.  In 
other  words,  the  effect  of  such  a  deed  is  only  to  make  the  trustees 
the  agents  or  attorneys  of  the  debtor,  and  not  to  create  the  relation 
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of  trustees  and  oestuis  que  trust  between  them  and  the  creditors; 
and  it  is  therefore  revocable  by  the  debtor  at  any  time — at  any 
rate  as  to  property  not  come  into  the  possession  of  the  trustee 
{Bex  V.  Humphris,  1904,  2  K.  B.  89,  97) — and  cannot  be  enforced 
by  any  creditor:  Priestley  v.  Ellis,  1897,  1  Ch.  489,  a  case  where 
there  was  a  deed  of  family  arrangement.  This  principle  has  been 
recognised  in  a  long  series  of  cases,  the  most  recent  being  Johns 
V.  James,  8  C.  D.  744;  Henderson  v.  Rothschild,  33  C.  D.  459, 
aff.  56  L.  J.  Ch.  471;  Ee  Fitzgerald,  37  C.  D.  18;  Godfrey  v. 
Poole,  13  A.  C.  497;  Re  Ashhy,  1892,  1  Q.  B.  872.  But  a  trust 
for  creditors,  even  though  not  com,munioated  to  them,  beoames 
irrevocable  on  the  death  of  the  settlor:  Re  Fitzgerald,  37  C.  D. 
18;  Priestley  v.  Ellis,  1897,  1  Ch.  489. 

Where  it  is  apparent  that  the  debtor's  object  is  to  protect  him- 
self from  the  consequences  of  breaches  of  trust  by  providing  a 
fund  to  repair  the  loss  thereby  sustained  the  deed  is  irrevocable, 
and  the  doctrine  of  Garrard  v.  Lauderdale,  supra,  is  not  applic- 
able: New  d  Co.'s  Trustee  v.  Hunting,  supra;  see  also  Smith  v. 
Hurst,  10  Ha.  30. 

It  is  to  be  observed  that  the  revocability  of  a  voluntary  uncom-  Distinction 
municated  trust  for  creditors  does  not  militate  against  the  doctrine  voluntary^ 
that  a  voluntary  trust  is  good  against  the  settlor,  because,  whereas  trusts. 
according  to  that  doctrine  the  settlor  confers  a  bounty  upon  others, 
in  the  other  case  there  is  no  relation  of  trustee  and  cestui  que 
trust,  except  that  the  settlor  himself  is  in  a  sense  the  sole  cestui 
que  trust,  as  being  entitled  to  direct  the  application  of  his  own 
trust  fund:  see  Sim'monds  v.  Pulles,  2  J.  &  L.  489;  Bill  v.  Cure- 
ton,  2  M.  &  K.  503,  511.     In  Acton  v.  Woodgate  (2  M.  &  K. 
492),  where  the  grantor  excluded  one  class  of  creditors  from  the 
benefit  of  the  deed,  it  was  considered  that  such  a  deed  operated 
as  a  mere  power  to  the  trustees,  revocable  before  payment  of  the 
debts  or  communication  to  the  creditors. 

Though  the  deed  is  revocable,  the  trustee  can  act  under  it  until  Deed  good 
it  is  revoked,  and  he  may  get  in  by  suit  property  assigned  to  him,    '    ''^™  ^  ' 
but  which  is  wrongfully  in  the  hands  of  third  persons,  without 
making  the  creditors  parties  to  the  action:  Glegg  v.  Rees,  7  Ch. 
71. 

If  the  deed  is  communicated  to  creditors,  so  that  by  assenting,  or  Partial  com- 
otherwise,  some  of  them  obtain  an  interest  under  it,  the  deed  is  not  """"'"^  '°"- 
revocable  against  those,  though  it  may  be  so  with  regard  to  the 
surplus  after  satisfying  their  claims:  Griffiths  v.  Riclcetts,  7  Ha. 
307.     But  communication  by  the  trustee  does  not  constitute  credi-  tio^  by 

trustee. 
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tors  cestuis  que  trust  under  the  deed:  Cornthimite  v.  F^riih,  4 
De  G.  &  Sm.  552. 

A  trust  in  a  family  settlement  between  father  and  son,  jDrovid- 
ing  for  the  payment  of  the  debts  of  the  father,  is  not  enforoeablc 
by  his  creditors,  since  it  amounts  to  a  mere  direction  as  to  dispos- 
ing of  the  property  as  between  themselves:  Bavenshaw  v.  Hollier, 
7  Sim.  3;  nor  is  a  trust  to  pay  incumbrancers  when  requested  by 
the  settlor:  Law  v.  Bagwell,  4  Dr.  &  War.  398.  And  the  request, 
if  made,  may  itself  be  wholly  or  partially  revoked  before  it  is 
acted  upon:  Henderson  v.  Rothschild,  33  C.  D.  459;  56  L.  J.  Ch. 
471. 

It  was  held  in  Godfrey  v.  Poole  (13  A.  C.  497),  that  a  trust  for 
creditors  which  might  otherwise  be  revocable  because  it  had  never 
been  communicated  to  them,  was  not  so  where  there  was  an  ulti- 
mate irrevocable  trust  for  the  benefit  of  the  debtor's  wife  and 
children.  As  to  the  effect  of  a  letter  of  licence  as  distinguished 
from  a  trust,  see  Re  Semple,  12  Ir.  Eq.  R.  338;  2  J.  &  L.  52;  and 
as  to  its  registration,  see  the  D.eeds  of  Arrangement  Act,  1914, 
s.l(2). 

The  executor  of  a  debtor  may  revoke  the  trusts  of  a  deed  which 
has  not  been  communicated  to  the  creditor,  though  he  was  made  a 
partj'  to  the  deed:  Re  Saunders,  47  L.  J.  Ch.  667. 

A  trustee  of  a  creditor's  deed,  which  is  an  act  of  bankruptcy, 
takes  with  notice  of  that  act,  and  the  trustee  in  bankruptcy  under 
a  subsequent  adjudication  may  elect  to  treat  him  either  as  his 
agent  or  as  a  trespasser,  and  if  he  chooses  to  treat  him  a.S'  a  tres- 
passer, the  trustee  under  the  deed  must  deliver  to  him  all  the  pro- 
perty of  which  he  has  taken  possession  and  wliich  he  still  holds, 
and  pay  the  value  of  such  part  as  he  has  converted:  Ex  parte 
Vaughcm,  U  Q.  B.  D.  25;  Re  Prigoshen,  1912,  2  K.  B.  294. 
But  in  order  that  the  assignment  shall  be  an  act  of  bankruptcy  it 
must  be  by  a  deed  personally  assigning  the  whole,  or  substantially 
the  whole,  of  the  debtor's  property:  Re  Spackman,  24  Q.  B.  D. 
728;  Re  Hughes,  1893,  1  Q.  B.  595. 

By  the  Deeds  of  Arrangement  Act,  1914,  s.  19,  however,  the 
trustee  is  protected  to  a  certain  extent  in  respect  of  dealings  and 
payments  made  before  he  knew  or  had  reason  to  suspect  that  the 
deed  was  void. 
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CHAPTEE  VIII. 

AVOIDANCE    OF    VOLUNTARY    SETTLEMENTS    AS    AGAINST    SUBSEQUENT 
PURCHASERS   AND    CREDITORS. 


I.  As  against  Purchasers. 

Under  27  Eliz.  c.  4,  s.  l.J — This  Act  provides,  in  effect,  that  con- 
veyances, leases,  charges  or  mortgages  of  lands  "  for  the  intent  and 
of  purpose  to  defraud  or  deceive  "  such  persons  as  have  purchased, 
or  shall  afterwards  purchase,  the  same  lands  or  any  part  thereof, 
shall  be  deemed  void  against  such  persons  as  shall  have  purchased 
the  same  for  value. 

The  principle  upon  which  voluntary  conveyances  have  been  held  Principle 
to  be  void  as  against  purdiasers  for  value  is,  that  a  subsequent  sale  yo^u^tafy 
to  a  purchaser  for  valuable  consideration  by  the  settlor  will  raise,  deeds  against 
in  regard  to  the  prior  voluntary  trust  deed,  a  legal  presumption  of  p 
fraud  which  cannot  be  rebutted:  Clarke  v.  Wright,  6  H.  &  N.  849,  of  fraud. 
875.     In  other  words,  by  selling  the  property  for  value  the  seller 
so  entirely  repudiates  the  former  voluntary  conveyance,  and  shows 
his  intention  to  sell,  as  that  it  must  be  taken  conclusively  against 
him  and  the  person  to  whom  he  conveyed  that  such  intention 
existed  when  he  made  the  conveyance,  and  that  it  was  made  in 
order  to  defeat  the  purchaser:  Doe  v.  Rusham,  17  Q.  B.  724;  and 
the  same  presumption  exists  even  if  the  purchaser  had  notice  of  Purchaser 
the  prior  voluntary  settlement:  Pulvertoft  v.  Pulvertoft,  18  Ves.  ■""'^  "°tice. 
84,   93;    Nixon  v.   Hamilton,   1   Ir.    Eq.   Eep.   55;    Godfrey  v. 
Poole,  13  A.  C.  497,  505. 

It  is  to  be  noticed  that  the  statute  applies  only  to  lands,  and  not  Personalty 
to  dispositions  of  pure  personal  estate  or  chattels:  Barton  v.  Van  gta^ti^e*^'" 
Heythusen,  11  Hare,  126;  Watson  v.  Parker,  10  Jur.  N.  S.  577; 
Be  Walhampton,  26  C.  D.  391,  394. 

The  statute  exempts  all  assurances  made  bond  fide  and  for  good  Sect.  4 ; 
oonsideration  (sect.  4),  which  is  taken  to  mean  valuable  considera-  for'^'Xe!^ 
tion:  see  Mathers  v.  Feaver,  1  Cox,  278,  280;  Johnson  v.  Legard, 
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6  M.  &  S.  60;  and  therefore  deeds  based  upon  meritorious  con- 
sideration only  (see  Persse  v.  Persse,  7  01.  &  F.  318,  321)  are 
considered  voluntary:  Chapman  v.  Emery,  1  Cowp.  278;  Evelyn 
V.  Templar,  2  B.  0.  C.  148;  Pulvertoft  v.  Pulvertoft,  18  Ves. 
84;  Penhallv.  Elwin,  1  Sm.  &'G.  258,  270;  Tiveedle  v.  Atkinson, 
1  B.  &  S.  393,  399. 

By  the  Voluntary  Conveyances  Act,  1893,  s.  2,  it  is  provided 
that  no  voluntary  conveyance  of  any  lands,  tenements,  or  heredita- 
ments, whether  made  before  or  after  the  passing  of  the  Act,  if  in 
fact  made  bond  fide  and  without  any  fraudulent  intent,  shall 
thereafter  be  deemed  fraudulent  or  covinous  within  the  meaning 
of  27  EHz.  0.  4,  by  reason  of  any  subsequent  purchase  for  value, 
or  be  defeated  under  any  of  the  provisions  of  that  Act,  by  a  con- 
veyance made  upon  any  such  purchase.  The  Act  does  not  apply  in 
cases  where  the  author  of  a  voluntary  conveyance  of  any  land, 
tenement  or  hereditament,  has  subsequently,  but  before  the  pass- 
ing of  the  Act,  disposed  of  or  dealt  with  the  same  to  or  in  favour 
of  a  purchaser  for  value:  sect.  3. 

It  follows  that  since  the  Act  a  voluntary  conveyance  of  land 
is  good  against  a  subsequent  purchaser,  even  though  he  has  no 
notice,  unless  it  can  be  shown  that  it  was  really  made  with  a 
fraudulent  intention:  Re  Kelleher,  1911,  2  Ir.  R.  1.  Further, 
the  voluntary  deed  must  be  fraudulent  at  the  date  of  the  execu- 
tion of  it,  and  the  onus  lies  on  the  pai'ty  seeking  to  uphold  it; 
National  Bank  v.  Behan,  1913,  1  Ir.  R.  512. 

It  is  to  be  observed  that  the  Act  is  retrospective  save  as  provided 
by  sect.  3,  but  it  has  been  deemed  desirable  to  retain  some  of  the 
oases  decided  under  the  old  law,  as  the  principle  of  many  of  them 
may  still  be  applicable  to  cases  relating  to  voluntary  deeds  arising 
under  sections  of  the  Land  Transfer  Acts,  1875  and  1897,  and 
sect.  47  of  the  Bankruptcy  Act,  1883. 

The  obvious  hardship  of  the  construction  of  the  statute  (27  Eliz. 
c.  4),  as  stated  in  the  beginning  of  these  observations  upon  it,  hafi 
led  the  Court  anxiously  to  seek  for  and  to  lay  hold  of  any  circum- 
stances constituting  a  consideration  moving  from  the  grantor  so 
as  to  prevent  the  subsequent  transaction  from  taking  effect:  Rosher 
V.  Williams,  20  Eq.  210,  218;  Thcmpson  v.  Webster,  4  D.  G.  &  J. 
600,  aiErmed  in  D.  P.,  9  W.  R.  641.  So  long,  therefore,  as  some 
consideration  is  given,  the  Court  will  not  weigh  "  in  golden  scales 
the  extent  of  its  quantum:  and  value":  per  Lord  Hardwicke,  in 
Eitzer  v.  Eitz&r,  2  Atk.  511;  Harris  v.  Tuhh,  42  C.  D.  79,  83; 
except  so  far  as  the  smallness  of  the  consideration  is  evidence  that 
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the  transaction  was  a  sham:  per  James,  V.-C,  in  Bayspoole  -v. 
Collins,  18  W.  R.  730;  see  Strong  v.  Strong,  18  Bea.  408;  Hale 
V.  Allnutt,  18  G.  B.  505.  The  true  test  is  whether  the  prior 
dealing  was  a  bargain  or  a  gift:  see  May,  C.  J.,  in  Lee  v. 
Mathews,  6  L.  R.  Ir.  535. 

Mortgagees,    whether   legal   or   equitable,    are   purchasers   pro  Mortgage 
tanto:  Dolphin  v.  Aylward,  L.  R.  4  H.  L.  486.  purchafer"'' 

So,  too,  are  lessees:  Goodright  v.  Moses,  2  Wm.  Bl.  1019;  Doe  Leases. 
V.  Hopkins,  cited  9  East,  70;  Shaw  v.  Standish,  2  Vern.  326; 
Owen  V.  Owen,  3  H.  &  C.  88;  but  see  Upton  v.  Bassett,  Cro.  Eliz. 
445;  and  also  their  assigns:  Colville  v.  ParJcer,  Cro.  Jac  158.  But 
where  a  solicitor,  in  order  to  indemnify  a  client  from  the  conse- 
quences of  a  fraud  he  had  committed  upon  him,  secretly  demised 
property  as  a  further  security  for  money  then  owing,  and  no  other 
consideration  passed,  the  lease  was  held  void  as  against  a  subse- 
quent purchaser  to  whom  the  solicitor  had  conveyed  the  demised 
property:  Re  Barker,  Jones  v.  Bygott,  23  W   R.  944. 

An  advance  made  to  a  settlor,  secured  by  a  promissory  note,  is  Loan  to 
sufficient  consideration  as  against  a  subsequent  purchaser  to  ^*  ™' 
support  a  voluntary  settlement,  if  the  advance  is  part  of  the 
bargain  which  induced  the  settlor  to  execute  the  deed:  Bayspoole 
V.  Collins,  6  Ch.  228;  and  see  observations  in  Taylor  v.  Blakelock, 
32  C.  D.  560,  570;  Re  Tetley,  75  L.  T.  167;  West  v.  Williarris, 
1899,  1  Ch.  132,  147;  and  such  consideration  would  be  good  also 
against  his  creditors:  Thompson  v.  Webster,  4  D.  &  J.  600;. 
Hammonds  v.  Barrett,  17  W.  R.  1078;  and  see  Allen  v.  Bonnett, 
5  Ch.  577. 

In  the  following  cases  sufficient  consideration  has  been  held  to  Considera- 
ha-\e  been  given  to  take  them  out  of  the  statute: —  '°°' 

A  covenant  by  thp  grantee  to  pay  the  grantor's  debts:  Scott  v.  Payment  of 
Scott,  4  H.  L.  C.  1065;  '^^''*'- 

A  covenant  to  pay  off  a  mortgage:   Montford  v.  Keene,  19  Of  mortgage 
W.  R.  708;   Totmend  v.  Toker,  1  Ch.  446,  459;  Re  Dale  and  ^^^^' 
Elsden,  1892,  W.  N.  56; 

Incurring  increased  personal  expenditure  at  the  request  of  the  Incurring 
settlor:  Toivnsend  v.  Toker,  1  Ch.  446.  expenses. 

Giving  up  a  pecuniarv  advantage:  Stiles  v.  Att.-Gen.,  2  Atk.  Releabing 
152;  Doe  v.  James,  16  East,  212;  Bullock  v.  Sadlier,  Amb.  764; 
such  as  a  claim  for  arrears  under  a  voluntary  bond:  Gilham  v. 
Locke,  9  Ves.  612;  Ex  parte  Berry,  19  Ves.  218;  except  where 
the  transaction  is  part  of  a  scheme  to  defraud:  Blount  v.  Blount, 
3  Atk.  481; 
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Becoming  a  surety  or  undertaking  a  liability  for  the  settlor: 
Ford  V.  Stuart,  15  Bea.  493;  Eolmes  v.  Penney,  3  K.  &  J.  90; 

Where  a  third  party,  especially  a  son  or  mother,  does  some  act, 
such  as  barring  the  entail  or  joining  to  release  a  charge,  in  order 
to  enable  the  settlement  to  be  made:  Myddleton  v.  Lord  Kenyon, 
2  Ves.  Jun.  391,  410. 

But  where  a  oonveyanoe  in  fee  contains  a  covenant  which  can  in 
no  way  benefit  the  grantor,  and  there  is  no  defeasance  of  the  grant 
in  case  of  the  non-perf  ormanoe  of  the  covenant,  it  is  voluntary  as 
against  a  subsequent  purchaser:  Eosher  v.  Williams,  20  Eq.  210; 
and  see  West  v.  Williams,  1899,  1  Ch.  132,  147 

Revocable  trusts  for  creditors  (see  Chapter  VII.,  ante)  cannot 
be  supported  as  against  purchasers  or  outside  creditors,  unless  there 
are  in  the  deed  some  ultimate  trusts  raising  a  consideration: 
Godfrey  v.  Poole,  13  A.  C.  497. 

A  settlement  of  leasehold  property  has  been  considered  by  the 
Court  of  Appeal  to  be  an  assignment  for  value,  on  the  ground  of 
the  burden  imposed  by  the  covenants  in  the  lease,  so  that  it  could 
not  be  superseded  by  a  subsequent  sale  by  the  settlor  under  27  Eliz. 
c.  4:  Price  v.  Jenkins,  5  C.  D.  619;  followed  by  Kekewich,  J., 
in  Harris  \.  Tubb,  42  C.  D.  79;  and  reluctantly  by  Kay,  J.,  in 
Re  Lulham,  32  W  R.  1013;  HorrocJcs  v.  Rigby,  9  C.  D.  180, 
184;  Re  Greer,  11  Ir.  R.  Eq.  502. 

A  contrary  view  has  been  taken  in  Ireland  in  Gardiner  v. 
Gardiner,  12  Ir.  C.  L.  Rep.  565;  Hamilton  v.  Molloy,  5  L.  R. 
Ir.  339;  and  by  the  Irish  Court  of  Appeal  in  Lee  v.  Matheivs, 
6  L.  R."  Ir.  530,  where  it  was  considered  that  the  gift  of  a 
valuable  interest  in  land  is  not  less  a  gift  because  the  property 
given  carries  with  it  certain  obligations;  that  the  gift  is  merely 
thereby  diminished,  but  that  it  does  not  necessarily  lose  its 
essential  character  of  a  gift  because  it  must  be  taken  cum  onere. 
And  where  leaseholds  are  settled  by  way  of  sub-demise  the  doctrine 
of  Price  v.  Jenkins  (supra)  has  no  application:  Shurmur  v.  Sedg- 
wick, 24  C .  D .  597 ;  and  it  has  no  application  as  against  creditors 
to  cases  arising  under  13  Eliz.  c.  5;  see  Re  Ridler,  22  C.  D.  74. 

Settlements  made  prior  to  and  in  consideration  of  marriage,  or 
in  pursuance  of  articles,  are  deemed  to  be  made  for  value,  though 
in  the  latter  case,  perhaps,  so  far  only  as  the  settlement  does  not 
depart  from  the  articles:  Jason  v.  Jervis,  1  Vern.  286;  Gates  v. 
Fabian,  19  W  R.  61.  The  consideration  of  marriage  extends  to 
the  husband  and  wife  and  issue  of  the  marriage:  Att.-Gen.  v. 
Jacobs  Smith,  1895,  2  Q.  B.  341,  348,  353;  and  children  of  such 
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issue:  Maodpnald  v.  Scott,  1893,  A.  C.  643,  650;  but  against 
other  parties  the  settlement  is  generally  considered  voluntary. 

Volunteers  have  been  defined  as  persons  at  whose  suit  the  Court  Who  are 
would  not  enforce  a  contract  against  the  settlor:  per  Cotton,  L.  J.,  ™l""tee™- 
in  Tucker  v.  Bennett,  38  C.  D.  10. 

The  following  have  been  held  to  be  volunteers:  — 

Children  of  a  widower:  Re  Cameron  and  Wells,  37  C.  D.  32;  Children  of 
Carruthers  v.  Peake,  1911,  55  S.  J.  291;  or  a  widow:  Att.-Gen.  ^'i°^^''- 
V.  Jacobs  Smith,  supra;  De  Mestre  v.  West,  1891,  A.  C.  264; 

Children  of  a  future  marriage:  Wollaston  v.  Tribe,  9  Eq.  44;     Of  future 

An  adopted  child,  though  a  relative  of  the  settlor:  see  Smith  v.  Tj™f^^ 
Cherrill,  4  Eq.  390;  Be  Sheridan's  Estate,  1  L.  R.  Ir.  54;  child. 

Next  of  kin:  Heatley  v.  Thomas,  15  Ves.  596;  Be  D'Angibau,  Next  of  kin. 
15  C.  D.  228;  Paul  v.  Paul,  15  C.  D.  580;  20  C.  D.  742;  Be 
Plumptre,  1910,  1  Ch.  609; 

Collateral  relatives:  Cotter  ell  v.  Homer,  13  Sim.  506;  Massey 
V.  Travers,  10  Ir.  C.  L.  459;  Be  Cullin,  14  Ir.  Ch.  R.  506; 
Stackpoole  v.  Stackpoole,  4  Dr.  &  W  320;  Croker  v.  Martin, 
1  Bli.  N.  S.  573; 

An  illegitimate  child:  De  Mestre  v.  West,  1891,  A.  C.  265; 

A  stranger:  Sutton  v.  Chettvynd,  3  Mer.  249;  strangers. 

The  settlor  himself  as  to  an  ultimate  limitation  in  fee  to  him-  Settlor. 
self:  see  Barham  v.  Lord  Clarendon,  10  Hare,  126;  Be  Broivn, 
13  Ir.  Ch.  R.  283. 

But  if  it  appears  either  from  the  terms  of  the  settlement  or  Contract 
aliunde  that  the  limitations  in  favour  of  any  persons  usually  volunteera  to 
regarded  as  volunteers  were  discussed  and  made  part  of  the  mar-  participate, 
riage  contract  and  part  of  the  reciprocal  considerations  between 
the  husband  and  wife,  so  that  they  take  only  on  terms  which 
admit  to  participation  with  them  other  persons  who  would  not 
otlierwise  be  within  the  consideration  {Mackie  v.  Herbertson,  9 
A.  C.  303,  337;  Macdmiald  v.  Scott,  1893,  A.  C.  642,  657; 
Att.-Gen.  v.  Ja^bs  Smith,  1895,  2  Q.  B.  341,  350),  or  the 
insertion  of  such  limitations  has  been  purchased  by  the  settlor 
or  some  other  party  to  the  deed  (Pulvertoft  v.  Pulvertoft,  18  Ves. 
92;  Heap  v.  Tong.e,  9  Hare,  104;  Re  Cameron  and  Wells,  37 
C.  D.  32),  or  by  the  concurrence  of  some  necessary  party  in  the 
settlement  (Pulvertoft  v.  Pulvertoft,  18  Ves.  92;  Osgoode  v. 
Strode,  2  P.  Wms.  256;  but  see  Doe  v.  Bolfe,  8  A.  &  E.  650), 
then  those  limitations  will  be  valid  and  effectual. 

Where   an   invalid   marriage   is  contracted,   the   settlement   is  Settlement 

^  .  ,         on  inTauu 

voluntary,   and  void  as  against  creditors  and  purchasers,   either  marriage. 
G,       ■  7 
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because  the  consideration  was  illegal,  or  by  its  failure,  and  the 
property  results  to  the  settlor:  Pawson  v.  Brown,  13  C.  D.  202; 
Phillips  V.  Probyn,  1899,  1  Ch.  811,  817.  In  some  cases,  how- 
ever, the  deed  may  be  good  against  the  settlor  himself:  Ayerst 
V.  Jenkins,  16  Eq.  275. 

A  parol  ante-nuptial  agreement  per  se  is  not  a  good  and  valu- 
able consideration  for  a  subsequent  settlement.  But  since  a  memo- 
Memorandum  randum  in  writing  brought  into  existence  after  the  marriage  in 
pursuance  of  the  parol  agreement  made  before  marriage  is  suffi- 
cient to  satisfy  the  Statute  of  Frauds,  a  recital  in  a  post-nuptial 
settlement  that  it  is  made  in  pursuance  of  an  ante-nuptial  parol 
promise  is  good,  and  raises  consideration  as  between  the  parties  to 
the  deed,  and  others  claiming  through  or  identified  in  interest 
with  them:  Be  Holland,  Gregg  v.  Holland,  1902,  2  Ch.  360, 
384;  but  not  as  against  the  trustee  in  the  settlor's  bankruptcy  or 
any  other  person  claiming  adversely  to  the  deed:  Be  Holland, 
Gregg  Y.  Holland,  supra. 

Where  the  property  was  before  marriage  transferred  to  trustees 
upon  trusts  agreed  upon  by  parol,  a  subsequent  settlement  was 
deemed  to  be  made  for  value:  Cooper  v.  Wormald,  7  Bea.  266, 
270;  and  see  Simmons  v.  Simmons,  6  Hare,  352;  Ex  parte  White- 
head, 14Q.  B.  D.  419. 

A  promise  to  settle  property  made  during  infancy,  though  upon 
marriage,  is  voidable;  and  unless  followed  by  an  express  or  implied 
ratification  in  writing  by  the  party  to  be  charged  when  the  dis- 
ability has  ceased,  it  will  be  merely  voluntary:  Trowell  v.  Shenton, 
8  C.  D.  318,  328;  but  compare  Paget  v.  Paget,  9  L.  R.  Ir.  128. 
Where  an  infant  settles  property  upon  marriage,  the  settlement  is 
effectual  unless  it  is  repudiated  within  a  reasonable  time  after 
attaining  majority:  see  Duncan  v.  Dixon,  44  C.  D.  211;  Edwards 
V.  Carter,  1893,  A.  C.  360;  Viditz  v.  O'Hagan,  1899,  2  Ch.  569; 
1900,  2  Ch.  87.  What  amounts  to  a  reasonable  time  depends 
upon  the  circumstances  of  each  case:  Be  Jones,  Farrington  v. 
Forrester,  1892,  2  Ch.  461;  Re  Hodson,  Williams  v.  Knight, 
1894,  2  Ch.  at  p.  425.  An  infant  married  woman  may,  on 
attaining  her  majority,  affirm  the  settlement  by  an  unacknow- 
ledged deed:  Re  Hodson,  supra;  but  see  Haytvood  v.  Tidy,  63 
L.  T.  679,  where  the  appointment  of  a  new  trustee  under  the 
settlement  by  an  infant  wife  was  held  not  to  amount  to  a  ratifica- 
tion ;  and  as  to  the  terms  upon  which  she  may  elect  to  avoid  the 
settlement,  see  Hamilton  v.  Hamilton,  1892,  1  Ch.  397;  and  see 
ante,  p.  4,  as  to  the  Infant  Settlements  Act. 
settlements'!'         Where  the  settlement  is  post-nuptial,  the  consideration  of  mar- 
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riago  does  not,  of  course,  extend  to  it.  But  it  is  settled  that  if  the 
husband  and  wife,  each  of  them  having  interests,  no  matter  how 
much,  or  of  what  degree,  or  of  what  quality,  come  to  an  agreement, 
which  is  afterwards  embodied  in  a  settlement,  that  is  a  bargain 
between  husband  and  wife  which  is  not  a  transaction  without 
valuable  consideration:  per  Bacon,  V.-C,  in  Teasdale  v.  Braith- 
waite,  4  C.  D.  85;  affirmed,  5  C.  D.  €30;  Schreiber  v.  Dinkel, 
54  L.  T.  911;  see  52  L.  T.  130;  Green  v.  Paterson,  32  C.  D.  95; 
Parker  v.  Carter,  4  Hare,  409. 

Where,  however,  a  third  person  joins  whose  consent  is  neoes-  Concurrence 
sary  (Myddleton  v.  Lord  Kenyan,  2  Ves.  391,  410),  or  covenants  ^  f acmtate ^'^ 
to  pay  the  settlor's  debts  {Ford  v.  Stuart,  15  Bea.  493),  or  to  settlement, 
secure  a  further  portion  to  the  wife  {Brown  v.  Jones,  1  Atk.  190; 
Lanoy  v.  Athol,  2  Atk.  444),  the  settlement  is  for  valuable  con- 
sideration. 

A  post-nuptial  settlement  containing  a  covenant  to  settle  the  "Ward  of 
wife's  after-acquired  property  by  a  ward  of  Court  who  had  married 
without  the  consent  of  the  Court,  was  held  not  to  be  a  voluntary 
settlement,  since  the  consideration  was  supplied  by  a  desire  on  her 
part  to  protect  her  husband  from  the  consequences  of  his  contempt, 
as  well  as  by  his  settling  a  policy  on  his  own  life  and  covenanting 
to  keep  up  the  premiums:  Stephens  v.  Green,  1895,  2  Ch.  148. 

Where  the  consideration  is  executed,  or  a  trust  is  effectually  When  deed 
created,  a  deed  is  not  essential:  Rowley  v.  Rowley,  L.  E.  1  H.  L.  unnecessary. 
(Sc.)  63;  McGregw  v.  McGregor,  21  Q.  B.  D.  424,  where  the 
agreement  was  verbal;  and  Aldridge  v.  AMridge,  13  P.  D.  210, 
215. 

The  fact  that  some  valuable  consideration  was  given  in  the  Extrinsic 
transaction  sought  to  be  impugned  by  the  purchaser  may  be  proved  value. 
aliwnde:  Townend  v.  Toker,  L.  R.  1  Ch.  446;  Pott  v.  Todhunter, 
2  Coll.  76;  Kelson  v.  Kelson,  10  Hare,  385;  Clifford  v.  Turrell, 
1  Y.  &  C.  C.  C.  138;  affirmed,  14  L.  J.  Ch.  390;  although  the 
deed  has  been  kept  secret  for  many  years:  Levy  v.  Creighton,  22 
W.  R.  436,  437.  But  such  evidence  must  be  "  to  the  utmost 
extent  satisfactory  and  conclusive":  per  James,  L.  J.,  in  Levy 
V.  Creighton,  supra;  Graham  v.  O'Keefe,  16  Ir.  Ch.  1;  Lee  v. 
Mathews,  6  L.  R.  Ir.  531. 

And  so,  too,  it  may  be  shown  by  surrounding  circumstances  Transaction 
that  several  deeds,  some  of  which  are  voluntary,  are  part  of  the  voluntary. 
same  transaction  entered  into  for  value:  Harmon  v.  Richards,  10 
Hare,  81:  Kelly  v.  Walsh,  1  L.  R.  Ir.  275. 
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A  deed  voluntary  upon  the  face  of  it  might  become  enforceable 
by  the  force  of  subsequent  dealings  or  events,  e.g.,  where  the 
donee  or  his  representative  {Harding  v.  Howell,  14  A.  C.  307, 
316)  sold  {Halifax  Banh  v.  Gledhill,  1891,  1  Ch.  31;  Be  Carter 
and  Kenderdine,  1897,  1  Ch.  776;  Be  Hart,  1912,  3  K.  B.  6), 
mortgaged  {Be  Brail,  Ex  parte  Norton,  1893,  2  Q.  B.  381;  Be 
Naylor,  Ex  parte  Stephenson,  69  L.  T.  355),  or  married  on  the 
faith  of  the  voluntary  donation  or  resettled  the  property  on 
marriage:  Brown  v.  Carter,  5  Ves.  862;  Boddy  v.  WUliams,  3 
J.  &  L.  1;  Payne  v.  Mortimer,  4  D.  &  J.  447;  Meggison  v. 
Foster,  2  Y.  &  C.  0.  C.  336. 

But  in  such  cases  the  original  deed  does  not  cease  to  be  volun- 
tary for  all  pm-poses;  so  that  Avhere  a  legal  estate  is  outstanding 
the  Court  will  not  compel  the  settlor  or  his  representatives  to 
convey  it  to  a  subsequent  purchaser  for  value  from  the  donee:  Be 
Williams,  72  L.  T.  869. 

In  order  that  the  subsequent  purchaser  from  the  settlor  might 
avail  himself  of  the  statute  (27  Eliz.  c.  4),  the  following  circum- 
stances had  to  be  present:  — 

1.  That  the  sale  was  made  by  the  settlor  himself .  For  the  legal 
presumption  of  fraud  in  regard  to  a  prior  voluntarj-  trust  deed  did 
not  arise  upon  a  sale  by  any  other  person,  unless  there  had  been 
some  fraudulent  concealment  of  the  voluntary  deed:  Godfrey  v. 
Poole,  13  A.  C.  497,  505;  and  see  Be  Naylor,  69  L.  T.  355. 

And  where  the  sale  was  by  a  mortgagee,  the  2yersons  claiming 
under  the  voluntary  deed  had  a  right  to  the  surplus  proceeds  of 
sale  as  against  the  settlor:  Be  Walhampton  Estate,  26  C.  D.  391. 

2.  That  the  sale  was  bond  fide:  Doe  v.  James,  16  East,  212; 
Harding  v.  Howell,  14  A.  C.  307,  313. 

3.  That  the  consideration  given  by  the  purchaser  must  have 
been  "  valuable,"  according  to  the  ordinary  signification  of  money 
or  money's  worth:  Beavan  v.  Oxford,  6  D.  M.  &  G.  492,  517; 
Dolphin  V.  Aylward,  L.  R.  4  H.  L.  486,  499.  And  such  con- 
sideration must  not  have  been  so  small  as  to  be  merely  colourable: 
Boberts  v.  Williams,  4  Hare,  130. 
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II. — A.  As  against  Creditors  under  13  Eliz.  c.  5. 

By  this  Act  all  settlements  made  with  an  intention  to  delay, 
hinder,  or  defraud  creditors  are  ipso  facto  void. 

The  Act  applies  to  settlements  of  every  kind  of  property, 
including  freeholds  and  copyholds:   as  to  copyholds,  see  1   &  2 
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Vict.  c.  110,  s.  11;  leaseholds,  goods  and  chattels,  money,  ,and 
stock:  Barrack  v.  McCulloch,  3  K.  &  J.  110;  Warden  v.  Jones, 
3  De  G.  &  J.  76;  goodwill  and  stock-in-trade  of  a  business: 
French  \ .  French,  6  D.  M.  &  G.  95;  Neale  v.  Bay,  28  L.  J.  Ch. 
45;  policy  moneys:  Stokoe  v.  Cowan,  29  Bea.  637;  debts  and 
choses  in  action  which  are  capable  of  attachment  or  of  being  other- 
wise made  available  for  the  benefit  of  creditors:  Norcutt  v.  Dodd, 
Cr.  &  Ph.  100;  Edmunds  v.  Edmunds,  1904,  P.  362,  374;  and 
equitable  reversionary  interests  in  personal  estate:  Ideal  Bedding 
Co.  V.  Holland,  1907,  2  Ch.  157. 

A  subsequent  bond  fide  purchase  for  value,  and  without  notice  of 
any  fraud,  of  any  legal  or  equitable  interest  created  by  the  settle- 
ment is  protected  by  sect.  5:  see  Halifax  Bank  v.  Gledhill,  1891, 
1  Ch.  31;  but  the  statute  affects  as  well  settlements  for  value  as  Settlements 
voluntary  transactions:  Holmes  v.  Penney,  3  K.  &  J.  90;  Hollo-   "'■™"^- 
icay  v.  Millard,  1  Madd.  414;   Thompson  v.  Webster,  4  Drew. 
632.     And  e\eii  the  consideration  of  xnarriage  will  not  support  a  Marriage 
settlement  whei-e  both  husband  and  wife  are  parties  to  a  fraudu-  ^®    ements. 
lent   scheme    to    defeat    the   husband's    creditors:    Colombine   v. 
Penhall,  1  S.  &  G.  228;  Eraser  v.  Thompson,  4  De  G-.  &  J.  660; 
Buhner  v.  Hunter,  8  Eq.  46;   Be  Pennington,  59  L.  T.  774; 
afiirmed,  5  M.   B.   R.  268;    but  in  the  case  of  marriage,   botli 
husband  and  wife  must  have  been  parties  to  tlie  fraud:  Ex  parte 
McBtirnie,  1  D.  M.  &  G.  441;  Buhner  v.  Hunter,  supra;  Parnell 
v.  Stedmcm,  1  C.  &  E.  153;  Kevan  v.  Crawford,  6  C.  D.  29;  Be 
Johnson    Golden  v.  Gillam,  20  C.  D.  389;   affirmed,  51  L.  J. 
Ch.  503;  Be  Reis,  Ex  parte  Clough,  1904,  2  K.  B.  769,  776, 
783. 

And  the  fact  that  the  settlement  was  made  in  pm'suanoe  of  an  Meritorious 
ante-nuptial  promise  (Warden  v.  Jones,  supra;  and  see  Be 
Holland,  Gregg  v.  Holland,  1902,  2  Ch.  360;  Crossley  v. 
Elworthy,  12  Eq.  158),  or  for  the  meritorious  purpose  of  provid- 
ing for  the  settlor's  wife  and  children,  will  not  support  it:  Barrack 
V.  McCulloch,  3  K.  &  J.  110;  Lush  v.  Wilkinson,  5  Ves.  384. 

Though  tlie  fact,   therefore,   that  the  deed  is  founded  upon  Application 
\  aluablc  consideration  will  not  prevent  the  Act  from  taking  effect,  ^gg^ff'° 
yet  the  difficulty  of  showing  the  intent  to  defraud  creditors  is  Talue. 
manifestly  greater  where  consideration  has  been  given  than  where 
the  transaction  has  been  purely  voluntary:  Harman  v.  Richards, 
10  Hare,  89;  Holmes  v.  Penney,  3  K.  &  J.  90;  Freeman  v.  Pope, 
5  Ch.  538;  Re  Johnson,  supra;  Re  Eyre,  44  L.  T.  922;  Ex  parte 
Home,  54  L.  T.  301.    Where  consideration  is  given  and  provision 
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made  for  the  settlor's  existing  debts,  the  settlement  will  not  be  set 
aside  on  the  mere  ground  that  the  settlor's  extravagant  habits 
render  it  probable  that  his  future  creditors  may  be  defeated  or 
delayed:  Re  Tetley,  76  L.  T.  166;  and  a  fortiori  where  the  deed 
provides  a  reasonably  sufficient  income  for  the  settlor:  Re  Lane- 
Fox,  1900,  2  Q.  B.  508. 

Where,  however,  a  residuary  legatee  administered  and  assigned 
the  testator's  estate  for  value  without  providing  for  liabilities  that 
afterwards  matured,  the  deed  was  set  aside  in  favom'  of  the 
creditors:  Re  Traughton,  71  L.  T.  427. 

Tbo  question  whether  a  conveyance  of  property  is  void  against 
creditors  is  decided  upon  the  facts  of  each  particular  case,  and 
depends  upon  whether,  in  all  the  circumstances,  the  intention  of 
the  settlor  was  to  defeat,  hinder,  or  delay  his  creditors:  Thompson 
v.  Webster,  4  Drew.  628,  632;  Re  Johnson,  Golden  v.  Gillam,  20 
C.  D.  389;  affirmed,  51  L.  J.  Ch.  503;  Godfrey  v.  Poole,  13 
A.  C.  at  p.  503;  Hance  v.  Harding,  20  Q.  B.  D.  732,  737;  Re 
Tetley,  75  L.  T.  166,  168.  The  dicta  to  be  found  in  some  of  the 
cases  (see  Freeman  v.  Pope,  5  Ch.  538),  to  the  effect  that  the 
necessary  consequences  of  the  settlement  must  be  to  defeat  and 
delay  the  settlor's  creditors,  at  least  as  to  debts  then  existing 
{Spireti  v.  Wilhws,  3  D.  J.  &  S.  293),  and  that  therefore  the 
settlement  is  bad,  because  a  man  must,  in  point  of  law,  be  held  to 
have  intended  the  consequences  of  his  own  acts,  have  recently 
been  strongly  disapproved:  see  Ex  parte  Mercer,  17  Q.  B.  D.  290, 
301;  Re  Holland,  Gregg  v.  Holland,  1902,  2  Ch.  360,  372;  Re 
Johnson,  Golden  v.  Gillam,  20  C.  D.  396,  397;  but  see  Carruthers 
V.  Peake,  55  S.  J.  291. 

A  voluntary  deed  which  contemplates  the  full  payment  of  all 
creditors  as  its  primary  object,  though  it  contains  other  ultimate 
trusts  in  favour  of  the  settlor's  family,  cannot  be  held  void  as 
intended  to  defeat  or  delay  creditors:  Godfrey  v.  Poole,  13  A.  C. 
497,  502;  George  v.  MiMxmke,  9  Ves.  190,  194;  Kent  v.  Riley, 
14  Eq.  190;  and  if  the  consideration  for  a  deed  is  that  the  cestui 
que  trust  should  pay  the  settlor's  debts,  the  deed  is  not  fraudulent, 
and  may  be  upheld  as  a  bond  fide  family  arrangement:  Be  John- 
son, Golden  v.  Gillam,  supra;  Re  Tetley,  supra;  Re  Lane-Fox, 
1900,  2  Q.  B.508. 

Even  if  the  person  who  makes  a  disposition  of  property  is  in- 
solvent at  the  time,  and  insolvent  to  his  own  knpwledge,  that 
disposition,  if  made  for  the  bona  fide  purpose  of  paying  debts 
owing  by  him,  and  any  security  given  with  a  like  object,  and 
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without  retaining  any  benefit  to  himself,  may  be  good  as  against 
other  creditors;  for,  whatever  may  be  the  case  under  the  bank- 
ruptcy law,  the  Statute  of  Elizabeth  does  not  regard  the  question 
of  preference  or  priority  amongst  the  creditors  of  the  debtor: 
Middleton  v.  Pollock,  2  C.  D.  104. 

A  subsequent  insolvency,  if  by  time  and  circumstances  quite  Subsequent 
disconnected  with  the  settlement  and  the  position  of  the  settlor  ''"*°  ^*^°<'y- 
when  he  made  it,  is  not  taken  into  account  in  deciding  upon  its 
validity:  Holloway  v.  Millard,  1  Madd.  414;  and  see  Mackay  v. 
Douglas,  14  Eq.  106,  121. 

If,  apart  from  the  property  comprised  in  the  settlement,  the  Settlor  re- 
settlor  has  other  property  available  to  meet  his  debts,  there  is  no  mammgable 

...  *^  P^y  Q-Gut/S. 

case  of  fraud  within  the  statute:  French  v.  French,  25  L.  J.  Ch. 

612;  6D.M.&G.95;  Kent  v.  Riley,  14  Eq.  190;  andsee  Smith 

v.  Hurst,  10  Hare,  30;  Uor  where  he  is  not  indebted  at  the  time  Small in- 

of  the  settlement,  at  least  to  any  substantial  extent:   Ex  parte  "i^btedness. 

Mercer,  17  Q.  B.  D.  290;  Lush  v.  Wilkinson,  5  Ves.  384;  Graham 

v.  O'Keefe,  16  Ir.  Ch.  E.  1;  Skarf  v.  Soulby,  1  Mac.  &  G.  364, 

375;   but  it  is  not  necessary  that  he  should  be  in  an  insolvent 

condition:  Townsend  v.  Westacott,  2  Bea.  340;  4  Bea.  58;  Skarf 

V.  Soulby,  supra. 

But  if  the  settlement  is  made  with  a  view  to  contracting  future  Intention  to 
debts,  it  is  fraudulent:  Stileman  v.  Ashdotm,  2  Atk.  477;  Taylor  '"^'^'^^b*^- 
V.  Jones,  ibid.  600;  Barling  v.  Bishopp,  29  Bea.  417. 

On  the  other  hand,  the  settlor's  circumstances  are  taken  into  Where  oredi- 
account,  and  if  it  can  be  inferred  from  them  that  he  must  have  sitydeiaveT" 
known  that  his  act  must  delay  his  creditors,  the  deed  cannot 
stand:  Ex  parte  Mercer,  supra.    This  would  be  the  case  where  he  Large  in- 
was  largely  indebted:  Bichardsonv.Smallwood,  J a.G.  552;  Holmes  "^^^t'^'^^'^ss- 
V.  Fenney,  3  K.  &  J.  90,  99;  Christy  v.  Courtenay,  26  Bea.  140, 
where,  as  also  in  Taylor  v.  Coenen,  1  C.  D.  636,  the  debts  ex-  insolvency, 
ceeded  his  assets:  see  Mackay  v.  Douglas,  14  Eq.  106.     So,  also,  Withdrawal 
if  the  effect  of  the  settlement  is  to  withdraw  assets  immediately  °  ^^^^  ^' 
available,  leaving    him    an   insufficient    amount    to    satisfy  his 
creditors:  French  v.  French,  supra;  Freeman  v.  Pope,  5  Ch.  538; 
Taylor  v.  Coenen,  1  C.  D.  636;  Ex  parte  Russell,  19  C.  D.  588; 
Green  v.  Paterson,  32  C.  D.  95,  105. 

An  assignment  of  all  existing  {Re  Kelcey,  Tyson  v.  Kelcey,  Entire  pro- 
1899,  2  Ch.  530)  and  future  property  {Ex  parte  Games,  Re  Bam-  P^'"'''  "^"''"^■ 
ford,  12  C.  D.  314;  Ee  Clarke,  Coombe  v.  Carter,  36  C.  D.  348; 
Tailby  v.  Official  Receiver,  13  A.  C.  523;  Ee  Turcan,  40  0.  D. 
5)  is  valid  as  against  the  assignor,  and  in  the  absence  of  fraud  it 
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would  also  be  effectual  as  against  his  creditors  under  the  13  Eliz. 
c.  5.  Thus,  where  the  deed  is  hond  fide  and  in  no  way  a  contriv- 
ance for  the  settlor's  own  benefit  {Alton  v.  Harrison,  4  Ch.  622; 
MasJcelyne  and  Cooke  v.  Smith,  1902,  2  K.  B.  159;  1903,  1 
K.  B.  671),  or  where  it  is  executed  in  consideration  of  an  exist- 
ing debt  and  future  advances,  as  in  Ex  parte  Games,  12  C.  D. 
314,  and  such  consideration  is  truly  stated  {Ex  parte  Chaplin, 
26  C.  D.  319),  or  the  assignment  is  by  way  of  covenant  in  a 
marriage  settlement  (otherwise  unimpeachable)  settling  after- 
acquired  property  {Re  Reis,  Ex  parte  Clough,  1904,  2  K.  B.  769; 
overruling  Ex  parte  Bolland,  17  Eq.  115),  it  cannot  be  impeached 
as  fraudulent:  Hardy  v.  Green,  12  Bea.  182. 

But  where  the  intention  to  defeat  and  delay  creditors  is  proved, 
a  post-nuptial  settlement,  including  all  property,  as  well  future 
as  present,  of  the  settlor,  would  not  be  valid:  Ware  v.  Gardner, 
7  Eq.  317;  and,  similarly,  a  limitation  in  a  marriage  settlement  in 
favour  of  a  volunteer  was  disregarded  at  the  instance  of  creditors 
in  Smith  v.  Cherrill,  4  Eq.  390,  where  an  intending  wife  settled 
all  her  property  with  the  intent  to  defeat  her  creditors;  and, 
moreover,  such  a  settlement  may  amount  to  an  act  of  bankruptcy: 
Re  Raym,ent,  Ex  parte  the  Trustee,  80  L.  T.  807.  But  a  hus- 
band, being  perfectly  solvent  {Middlecome  v.  Marlow,  2  Atk. 
519),  and  not  contemplating  entering  upon  a  speculative  business, 
may  settle  upon  his  wife  and  children  property  coming  to  him 
jure  mariti  without  any  inference  of  fraud  being  necessarily 
drawn:  Re  Holland,  Gregg  v.  Holland,  1902,  2  Ch.  360. 

A  deed  giving  effect  to  a  hond  fide  scheme  of  arrangement  for 
the  benefit  of  creditors  is  not  void  under  the  statute  merely  because 
some  creditors  are  excluded  from  its  operation,  and  a  benefit  is 
reserved  to  the  debtor:  MasJcelyne  and  Cooke  v.  Smith,  1902,  2 
K.  'B.  159;  and  a  settlement  whereby  a  settlor  reserves  an  interest 
to  himself,  determinable  upon  bankruptcy,  is  not  necessarily  void, 
since  the  reservation  affords  only  one  circumstance  to  be  taken 
into  account  when  ascertaining  from  all  the  facts  attending  its 
execution  whether  the  real  object  of  the  settlor  was  to  defeat  his 
creditors:  Ex  parte  Mercer,  17  Q.  B.  D.  290;  Be  Holland,  Gregg 
V.  Holland,  1902,  2  Ch.  360;  but  see  Birkett  v.  Purdom,  1895, 
A.  C.  371.  Where  the  reservation  is  held  to  have  been  made  to 
defeat  creditors  the  whole  settlement  is  not  thereby  invalidated, 
the  settlor's  interest  being  alone  affected:  Montefiore  v.  Behrens, 
1  Eq.  171;  Mackintosh  v.  Pogose,  1895,  1  Ch.  505;  Re  Holland, 
Gregg  v.  Holland,  1902,  2  Ch.  360;  and  see  post,  p.  106. 
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If  the  settlor  is  engaged,  or  is  about  to  engage,  in  speculationa  Settlor  em- 
of  a  hazardous  nature,  the  burden  is  upon  him  to  show  that  he  was  rMcy°rade. 
solvent  at  the  date  of  the  settlement:  Crossley  v.  Elworthy,  12 
Eq.  158;  Mackay  v.  Douglas,  14  Eq.  106,  122;  Ex  parte  Bunsell, 
19  C.  D.  588. 

In  ascertaining  whether  the  settlor  may  be  taken  to  have  been  Contingent 
solvent  at  the  date  of  the  settlement,  a  contingent  liability  on  a  ^^  ' ' '«s. 
guarantee,  or  otherwise,  will  generally  be  treated  as  a  debt,  or  as 
having  ripened  into  a  debt,  especially  if  the  settlement  is  an 
assignment  of  all  his  property:  Be  BMler,  B.  v.  E.,  22  C.  D.  74, 
80;  Goodricke  v.  Taylor,  2  H.  &  M.  380;  2  D.  J.  &  Sm.  135; 
Halifax  Banking  Co.  v.  Gledhill,  1891,  1  Ch.  31. 

Where  the  settlement  is  made  to  evade  an  expected  judgment:   Expectation 
Crossley  v.  Elworthy,  supra;  cf.  Ex  parte  Mercer,  17  Q.  B.  D.  '■l^^^^ 
290,  301;  or  after  notice  of  trial  in  an  action:  Barling  v.  Bishopp, 
29  Bea.  417;  Reese  Rimer  Co.  v.  Atwdl,  7  Eq.  347,  351;  or  to 
evade  a  garnishee  order:  Edmunds  v.  Edmunds,  1904,  P    362; 
or  a  sequestration  as  the  result  of  divorce  proceedings:  Blenkim- 
sopp  V.  Blenkinsopp,  1  D.  M.  &  G.  495;  12  Bea.  568;  Musodee 
V.  Meerza  Ali,  8  Moo.  P.  C.  90;  or  an  execution:  Bott  v.  Smith,  Intention  to 
21  Bea.  511 ;  or  the  payment  of  a  call  upon  shares:  Re  Troughton,  ^^^^^  ^  execu- 
71  L.  T.  427 — it  is  fraudulent  and  void  against  creditors:   and 
see  Hale  v.  Saloon  Co.,4:  Drew.  492;  Darvill  v.  Terry,  6  H.  &  N. 
807;  Marlow  v.  Orgill,  8  Jur.  N.  S.  789,  829. 

The  following,  amongst  others,  have  been  held  to  be  badges  of  Marks  of 
fraud: — Where  the  settlor  remains  in  possession:  Twyne's  case,   ^'^^  ' 
Sm.  L.  C;   Ex  parte  Games,  12  C.  D.  314,  322;   Morris  v. 
Morris,  1895,  A.  C.  625,  630;  but  see  Alton  v.  Harrison,  4  Ch. 
622;  Edwards  v.  Harben,  2  T.  R.  587;  where  the  settlor  retains  Retaining 
the  deed,  which  he  keeps  secret:  Cracknall  v.  Janson,  11  C.  D.  1; 
Tarback  v.  Marbury,  2  Vern.  510;   where  the  deed  contains  a  Power  of    v/ 
power  of  revocation:  Jenkyn  v.  Vaughan,  25  L.  J.  Ch.  338,  339;  ^^^°'^  ^°°- 
3  Dr.  419;   Smith  v.  Hurst,  10  Hare,  30;   where  there  is  any  Secrecy, 
element  of  secrecy  in  the  transaction,  or  an  intention  to  conceal 
the  real  facts  of  the  case,  though  this  is  only  an  element  in  testing 
the  validity  of  it:  Ex  parte  Chaplin,  26  C.  D,  319,  337;  or,  gene- 
rally, where  there  are  circumstances  showing  coUusion  or  deceit:  Collusion. 
Townsend  v.  Windham,  2  Ves.  Sen.  1. 

An  assignment  may  be  void  if  only  one  particular  creditor  is  in  One  creditor 
effect  defeated  or  delayed  by  its  operation,  though  the  settlor  did  lauded, 
not  intentionally  execute  it  to  bring  about  that  result:  Edmunds 
v.  Edmunds,  1904,  P   362;  Re  MaddeVer,  27  C.  D.  523,  526. 


106 


AVOIDANCE  OF  VOLUNTARY  SETTLEMENTS. 


Rights  of 

subsequent 

creditors. 


Voluntary 
creditors. 


Where  settlor 
has  died. 


Delay. 


Settlement 
partly  void. 


Even  though  all  the  creditors  existing  at  the  date  of  the  settle- 
ment have,  been  paid,  it  may  still  be  impeached  by  subsequent 
creditors,  if  they  can  shovif  that  the  settlor  executed  the  settlement 
with  express  intent  to  defraud  future  creditors:  Spirett  v.  WiUows, 
34  L.  J.  Ch.  365;  Re  Lane-Fox,  1900,  2  Q.  B.  508,  513;  or 
circumstances  from  which  it  can  necessarily  be  inferred  that  the 
object  of  the  settlement  was  to  withdraw  available  property,  so  as 
to  prejudice  the  payment  of  future  debts:  Stileman  v.  Ashdown,, 
2  Atk.  477,  481;  Spirett  v.  WiUows,  3  D.  J.  &  Sm.  293;  Warev. 
Gardner,  7  Eq.  317;  Ex  parte  Russell,  19  C.  D.  588;  or  that 
some  of  the  debts  remain  due  which  were  due  when  the  deed  was 
executed:  Jenlcyn  v.  Vaughan,  3  Drew.  419;  Barton  v.  Van 
Heythusen,  11  Hare,  126, 132;  Tuck  v.  Southern  Counties  Deposit 
Bank,  40  C.  D.  471,  477.  Where,  however,  all  existing  debts 
had  been  paid  when  the  settlement  was  executed,  and  the  settlor 
was  to  receive  under  it  an  income  reasonably  sufficient  for  all 
probable  expenses,  the  Court  refused  to  treat  the  transaction  as 
fraudulent:  Re  Lane-Fox,  supra;  and  see  Re  Tetley,  75  L.  T. 
166. 

Creditors  holding  securities  given  to  them  without  consideration 
are  entitled  to  the  benefit  of  the  statute:  Patch  v.  Shore,  2  Dr. 
&  Sm.  589;  Adames  v.  Hatlett,  6  Eq.  468;  but  see  Ward  v. 
Lant,  Pre.  Ch.  182;  McAskie  v.  McCay,  16  W.  R.  1187 

The  deed  may  be  impeached  after  the  death  of  the  settlor,  and 
the  property  comprised  in  it  administered  by  the  Court  for  the 
benefit  of  the  creditors  (Adames  v.  Hallett,  supra;  Taylor  v. 
Coenen,  1  C.  D.  636),  and  an  injunction  may,  in  a  proper  case,  be 
granted  to  secure  the  property  till  the  trial:  Re  Mouat,  1899, 
1  Ch.  831. 

As  to  the  distinction  between  the  delay  of  a  creditor  in  taking 
proceedings  to  set  aside  a  fraudulent  deed  and  to  set  aside  a  deed 
on  equitable  grounds,  see  Re  Maddever  (27  C.  D.  523),  where  the 
deed  was  avoided  nearly  ten  years  after  the  death  of  the  settlor. 

It  must  be  borne  in  mind  that  the  settlement  will  not  be  ordered 
to  be  cancelled,  but  merely  declared  to  be  void  to  the  extent  to 
which  it  tends  to  defeat  creditors:  Bott  v.  Smith,  21  Bea.  511; 
Ideal  Bedding  Co.  'v.  Holland,  1907,  2  Ch.  157;  see  Carruthers 
V.  Peake,  55  S.  J.  291;  and  see  cases  cited  post,  p.  109. 
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B.  As  against  Creditors  under  the  Bankruptcy  Laws. 

By  sect.  42  of  the  Bankruptcy  Act,  1914,  "any  settlemjent  of  Settlements, 
property,  not  being  a  settlement  made  before  and  in  consideration  mamagror 
of  marriage,  or  made  in  favour  of  a  purchaser  or  incumbrancer,  for  value, 
in  good    faith    and   for  valuable  consideration,  or  a  settlement 
made  on  or  for  the  wife  or  children  of  the  settlor  of  jjroperty 
which  has  accrued  to  the  settlor  after  the  marriage  in  right  of  his 
wife,  shall,  if  the  settlor  becomes  bankrupt  within  two  years  after  on  bank- 
the  date  of  the  settlement,  be  void  as  against  the  trustee  in  the  t^^''°^a7'*''™ 
bankruptcy,  and  shall,  if  the  settlor  becomes  bankrupt  at  any 
subsequent  time  within  ten  years  after  the  date  of  the  settlement,  or  unless 
be  void  against  the  trustee  in  the  bankruptcy,  unless  the  parties  ^°1^™*-^I,- 
claiming  under  the  settlement  can  prove  that  the  settlor  was  at  tenyeara. 
the  time  of  making  the  settlement  able  to  pay  all  his  debts  without 
the  aid  of  the  property  comprised  in  the  settlement,  and  that  the 
interest  of  the  settlor  passed  to  the  trustee  of  the  settlement  on 
the  execution  thereof." 

Settlement '  shall  for  the  purposes  of  this  section  include  any  "Settle- 
conveyance  or  transfer  of  property  " :  Ex  parte  Todd,  19  Q.  B.  D.  ^^^  ' 
186;   Re  Tankard,  1899,  2  Q.  B.  57,  59;  and  see  Hubbard  v. 
Hubbard,  1901,  P.  157;  Wenman  v.  Lyon,  1891,  2  Q.  B.  192. 

It  is  not  necessary  that  the  property  should  actually  pass  from  Settlor  a 
the  settlor  to  the  trustee;  it  is  sufficient  if  the  settlor  decla,res  t™^*''''- 
himself  to  be  a  trustee  of  the  settlement:  Shraffer  v.  March,  1908, 
A.  C.  402. 

This  section  does  not  enable  the  Court  to  set  aside  a  deed  where 
the  insolvent's  estate  is  administered  in  bankruptcy  after  his  death: 
Be  Gould,  19  Q.  B.  D.  92. 

But  the  section  is  construed  to  apply  only  in  cases  where 
property,  or  the  proceeds  of  property,  is  vested  in  the  donee 
with  an  intention,  or  an  arrangement  that  the  property  shall  be 
retained,  or  invested  in  a  certain  way  so  that  it  can  be  traced: 
Be  Plummer,  1900,  2  Q.  B.  790;  as  where  there  was  a  gift  of 
money  for  the  purchase  of  shares,  the  dividends  of  which  were  to 
be  received  by  the  donee  absolutely :  Be  Player,  Ex  parte  Hamet/, 
54  L.  J.  Q.  B.  553;  but  it  does  not  extend  to  a  conveyance  px 
transfer  of  property  which  carmot  be  traced.  Retention,  either  in 
its  original  or  substituted  form,  will  not  amount  to  "  a  settlement." 
So  where  a  father  made  a  gift  to  his  son  to  enable  him'  to  start  in 
business,  the  business  itself  not  being  fettered  by  any  restriction, 
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the  gift  was  held  not  to  amount  to  "  a  settlement":   Re  Player, 
15  Q.  B.  D.  iS82;  Be  Plummer,  supra. 

It  is  not  necessary  that  there  should  be  any  express  restriction 
on  the  power  of  alienation  by  the  donee,  providied  that  the  Court 
can  draw  from  the  circumstances  of  the  gift  an  inference  that  the 
intention  is  that  the  subject-matter  of  the  gift  shall  be  retained  by 
the  donee  for  an  indefinite  time:  Re  Player,  54  L.  J.  Q.  B.  553; 
Re  Tcmkard,  1899,  2  Q.  B.  57;  Re  Vamittart,  1893,  1  Q.  B. 
181;  and  see  Re  Mouat,  1899,  1  Ch.  831,  where  the  donee  had 
received  policy  moneys  under  a  voluntary  assignment  and  invested 
them  on  mortgage. 

The  release  of  claims  by  the  settlor  against  a  third  party  to 
enable  the  latter  to  deal  more  beneficially  with  the  donee  was 
held  not  to  be  a  settlement  within  the  section:  Re  Plummer,  1900, 
2  Q .  B .  790 ;  nor  was  a  policy  settled  more  than  ten  years  before 
bankruptcy  by  reason  of  payments  of  premium  during  the  ten 
years  preceding  the  bankruptcy:  Re  Harrison  and  Ingram,  1900, 
2  Q.  B.  710. 

Where  a  settlement  comes  within  the  section,  the  donee  may  bo 
ordered  to  account  for  so  much  of  the  property,  or  of  the  proceeds 
of  it,  as  remains  in  his  hands  at  the  date  of  tlie  bankruptcy:  Re 
Tankard,  1899,  2  Q.  B.  57;  but  neither  the  original  donee,  nor 
a  transferee  from  him,  is  liable  to  restore  property  dealt  'vvith 
before  the  date  of  the  bankruptcy:  Re  Tankard,  supra;  Re 
Plummer,  1900,  2  Q .  B .  790 .  If  the  donee  has  received  the  rents 
of  the  property  settled,  the  trustee  in  bankruptcy  is  not  entitled  to 
an  account  of  them,  although  the  settlement  might  not  protect  the 
property  itself:  see  the  judgment  of  Rigby,  L.  J.,  in  Re  Carter 
and  Kmderdine,  1897,  1  Ch.  776,  784;  cf .  Re  Mouat,  1899,  1  Ch. 
831,  where  the  Court  restrained  a  donee  from  dealing  with  certain 
mortgages  which  represented  the  proceeds  of  a  policy  voluntarily 
settled  by  a  deceasied  settlor  whose  estate  was  found  to  be  insolvent, 
and  the  settlement  waa  impeached  under  13  Eliz.  c.  5. 

There  is  no  provision  in  sect.  42  similar  to  that  contained  in 
13  EUz.  c.  5,  s.  5,  protecting  persons  dealing  with  beneficiaries 
under  settlements  which  are  subsequently  set  aside,  but  the  effect 
of  the  decisions  has  been  to  bring  about  a  similar  result.  Under 
sect.  42  the  settlement  is  not  "void,"  but  "voidable":  Re  Brail, 
1893,  2  Q.  B.  381 ;  and  it  only  becomes  void  as  against  the  trustee 
in  bankruptcy  from  the  time  when  his  title  accrues:  Re  Carter  cmd 
Kenderdine's  Contract,  1897,  1  Ch.  776.  It  follows,  therefore, 
that  where  the  settled  property  is  transferred  by  the  donee  before 
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the  bankruptcy  of  the  settlor  to  a  bond  fide  purchaser  for  value 
(Re  Carter  and  Kenderdine's  Contract,  1897,  1  Ch.  776),  or  to 
a  mortgagee  (Be  Vansitturt,  1893;  2  Q.  B.  377;  Re  Brail,  supra), 
or  some  ooneideration  ex  post  facto  is  imparted  to  the  settlement, 
as  by  paying  off  an  incumbrance  on  the  property  (Be  Naylor, 
Ex  pwte  Stephenson,  69  L.  T.  35j;  Re  Dale  and  Elsden,  1892, 
W.N.  56,  and  cases  cited  ante,  p.  100),  the  purchaser  or  trans- 
feree will  obtain  a  good  title  even  if  he  had  notice  that  the  donee 
claimed  under  a  voluntary  settlement,  and  even  though  the  pur- 
chase or  mortgage  is  subsequent  to  the  act  of  bankruptcy  to 
which  the  title  of  the  trustee  relates  back:  Re  Hart,  1912,  3 
K.  B.  6. 

Subject  to  any  charge  created  by  the  settlor  for  value  {San-  Trustee  in 
guimttix   Sfuckei/'s  Bankiiig  Co.,  1895,  1  Ch.  176;  1896,  1  Ch.  ^ke'^s'TuSt 
502),  or  to  any  paramount  title  in  a  third  pei'son  (Re  Famhom,  t°  equities. 
1895,  2  Ch.  799),  the  property  in  cases  within  the  section  vests  in 
the  settlor's  trustee  in  bankruptcy,  •\\4io  is  entitled  to  it;  but  as  the  Settlement 
settlement  is  only  void  as  against  him,  any  sui'plus  of  the  settled  toto. 
property  remaining  after  payment  of  debts  and  costs  of  bankruptcy 
will  revert  to  the  donee  or  the  trustees  of  the  settlement  to  be  held 
subject  to  the  trusts  created  by  it:  Re  Sims,  Ex  parte  Sheffield^ 
45  W.  R.  189;  Re  Holland,  Gregg  v.  Holland,  1902,  2  Ch.  360; 
Re  Parry,  Ex  parte  Salanum,  1904,  1  K.  B.  129. 

Trustees  of  a  voluntary  settlement  who  act  properly  are  entitled,  Costs  of 
on  the  settlement  being  set  eiside,  to  their  costs,  and  may  retain  tmstees. 
them  out  of  the  trust  funds  as  against  the  trustee  in  bankruptcy: 
Re  Holden,  20  Q.  B.  D.  43;  Merry  v.  Poimall,  1898,  1  Ch.  306; 
but  beneficiaries  who  are  unnecessarily  made  parties  to  the  pro- 
ceedings have  no  such  right  to  costs:  Merry  v.  Poicnall,  supra. 

The  "good  faith"  required  by  the  section  to  exclude  a  settle-  "Good 
ment  from  its  operation  is  satisfied  if  there  is  good  faith  on  the  ^"^^'i- " 
part  of  the  purchaser:   Re  TetUy,  75  L.  T.  166;    Mackintosh 
V.  Pogose,  1895,  1  Ch.  505;  where  a  post-nuptial  settlement  by  a 
husband  to  effect  a  restoration  to  a  mfe  of  her  separate  property 
whicli  be  had  misapplied  was  held  valid. 

When  the  donee  covenants  to  discharge  an  incumbrance  attach-  Consideration 
ing  to  the  property  settled  (Re  Naylor,  Ex  parte  Stephenson,  69  S'pfrties. 
L.  T.  355),  or  valuable  consideration  is  given  by  a  third  person 
{Re  Bale  avd  Elsden,  1892,  W  N.  56),  and  the  transaction  is 
otherwise  bond  fide,  it  amounts  to  a  settlement  for  value.  And 
a  transaction  within  sect.  42  might,  nevertheless,  if  procured  for 
valuable  consideration  given  by  a  third  person  so  as  to  be  a  deal- 
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ing  with  that  person,  be  a  protected  transaction  within  sect.  48: 
Re  Tetley,  75  L.  T.  166;  Homer.  HwMng,  20  Q.  B.  D.  732. 

Where  trustees  of  a  voluntary  settlement,  in  exercise  of  an 
absolute  discretionary  power  of  consenting  to  a  revocation  of  the 
trusts,  consented  to  the  settlor  Deceiving  part  of  the  settled  fund  to 
pay  his  creditors  on  his  bringing  further  property  into  settlement, 
the  re-settlement  was  held  not  to  constitute  the  trustees  "pur- 
chasers for  value  "  within  the  section,  and  it  was  held  void  against 
the  trustee  in  the  settlor's  bankruptcy  to  the  extent  necessary  to 
pay  his  creditors:  Re  Parry,  Ex  parte  Sakmum,  1904,  1  K.  B. 
129. 

As  a  general  rule,  the  trustee  in  bankruptcy  is  identified  in 
interest  with  the  bankrupt,  but  not  where  he  is  seeking  to  set 
aside  a  transaction  under  this  section,  or  where  he  imj)6aches  a 
deed  on  behaH  of  creditors  under  13  Eliz.  c.  5,  or  where  fraud  is 
imputed  to  the  bankrupt,  as  he  is  asserting  a  right  which  the 
bankrupt  could  never  have  set  up:  Gregg  v.  Holland,  1901,  2  Ch. 
145,  158;  but  where  the  section  has  no  application,  and  there  is  no 
ground  upon  which  the  creditors  can  impeach  the  deed,  the  trustee 
.is  subject  to  the  same  equities  as  the  settlor  would  be:  Re  Tiollcmd, 
Gregg  v.  Rollcund,  1902,  2  Ch.  379,  386. 

The  solvency  of  the  settlor  is,  under  the  section,  to  be  tested  by 
evidence  (the  burden  of  proof  being  on  those  claiming  under  tho 
settlemtent),  that  when  it  was  executed  the  settlor  could  have  paid 
all  his  debts  without  the  settled  property,:  see  Ex  parte  Huxtable, 
2  C.  D.  54;  and  Ex  parte  Russell,  19  C.  D.  '588;  including  his 
life  interest  in  it:  Ex  parte  LouMdes,  18  Q.  B.  D.  677;  and  it  is 
the  duty  of  the  trustee  in  bankruptcy  to  consider  whether  he  can 
attack  the  settlement,  as  not  satisfying  the  test;  and  if  he  refuse, 
the  creditors  may  be  allowed  to  proceed:  Ex  parte  Eewsley,  17 
Q.  B.  D.  1;  and  the  debtor  is  not  a  proper  party:  Weise  v. 
Wardle,  19  Eq.  171. 

The  goodwill  and  trade  implements  of  the  settlor  are  not  to  be 
taken  into  account  in  applying  the  test,  unless,  pferhaps,  he  was 
not  intending  to  continue  his  trade:  Ex  parte  Russell,  19  C.  D. 
588. 

As  to  provisions  in  settlements,  under  which  it  is  attempted  to 
protect  interests  conferred  thereby  against  forfeiture  on  bank- 
ruptcy, see  post,  Chap.  XL. 

It  has  already  been  shown  (ante,  p.  101)  that  settlements, 
though  purporting  to  be  in  consideration  of  marriage,  may  be  void 
if  the  marriage  was  part  of  a  scheme  to  defraud  creditors,  and  such 
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settlements   are    made   acts  of   bankruptoy   by    sect..l    of   the 

Act  of    1914.     By  sub-sect.  2   of   sect.  42    of   4  &  5  Geo.  V    After- 

c.  59,  covenants    and     contracts    in    consideration    of    marriage  ^<'Vi're<i 

'  .  °      property. 

for  the  settlement  of  the  settlor's  own  after-acquired  property  arc 
void  against  the  trustee  in  bankruptcy  if  the  settlor  is  adjudged 
bankrupt  and  the  covenant  or  contract  has  not  been  executed  at 
the  comtnencement  of  the  bankruptcy.  By  sub-sect.  2a,  any  Actual  trans - 
payment  or  transfer  made  in  pureuanco  of  such  covenant  or  con- 
tract is  void  as  against  the  trustee  in  the  settlor's  bankruptcy, 
unless  the  persons  to  whom  the  payment  or  transfer  is  made  prove 
that  it  was  made  more  than  two  years  before  the  bankruptcy,  or 
at  the  date  of  the  payment  or  transfer  the  settlor  was  solvent 
without  the  money  paid  or  property  transferred,  or  the  covenant 
related  to  money  or  property  expected  to  come  to  the  settlor  on  the 
death  of  a  specified  person,  and  payment  or  transfer  was  made 
wathin  three  months  of  the  property  falling  into  possession. 
Under  either  sub^section  the  beneficiaries  are  entitled  to  claim  a 
dividend  though  only  after  ordinary  creditors. 
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Although  it  is  customary  and  convenient  to  refer  to  trusts 
created  by  precatory  words  as  precatory  trusts,  there  are  really  no 
such  things,  at  least  at  the  present  day,  as  precatoiry  trusts.  If 
the  precatory  words  are  imperative,  the  trust  is  an  express  trust; 
if  they  are  not  imperative,  there  is  no  trust  at  all,  and  a  trust  by 
precatory  words  if  once  constituted  differs  in  no  respect  from  an 
ordinary  express  trust. 

Whether  precatory  words  create  a  trust  is  really  a  matter  of 
intention.  You  must  take  the  will  and  see  what  it  meaps,  and 
if  you  come  to  the  conclusion  that  no  trust  was  intended,  you  say 
60,  although  previous  judges  have  said  the  contrary  on  wills  more 
or  less  similar:  B,e  Hamilton,  1895,  2  Ch.  at  p.  373,  per 
Lindley,  L.  J.  The  Court  will  be  simply  guided  by  the  inten- 
tion of  the  testator  apparent  in  the  will,  and  not  by  any  particular 
words:  Re  Williams,  1897,  2  Ch.  at  p.  14,  per  Eomer,  J. 
Words  such  as  "in  full  confidenoe "  may  or  may  not  create  a 
);rust,  but  whether  they  do  or  not  must  be  determined  by  the 
context:  Comiskey  v.  Bowring-Hanbury,  1905,  A.  C.  at  p.  89, 
per  Lord  Davey.  In  years  gone  by  words  were  construed  as 
creating  a  trust,  which  would  not  now  be  followed :  Re  Atkinson, 
80  L.  J.  Ch.  370.  The  earlier  cases  upon  trusts  of  this  kind 
show  a  tendency  in  the  Courts  to  fix  upon  persons  to  whom  gifts 
coupled  with  such  words  are  made  an  implied  trust,  which  has 
all  the  force  of  a  trust  more  technically  created;  but  above  deci- 
sions show  that  this  readiness  to  imply  trusts  -will  not  be  shown, 
at  all  events  in  cases  in  which,  from  the  general  intention  of 
testators,  as  gathered  from  the  consideration  of  the  entire  scope 
of  their  wills,  the  precatory  words  used  may  be  taken  as  showing 
rather  the  motive  of  the  gift  than  the  objects,  other  than  the 
donee,  who  are  to  benefit  by  it:  and  see  Lamb  v.  Eam&s,  6  Ch. 
597;  Re  Hutchinson  and,  Tennant,  8  C.  D.  540;  Re  Adams  and 
Kensington  Vestry,  27  C.  D.  394;  Mussoorie  Bank  v.  Rayner, 
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7  A.  C.  397;  Re  Biggies,  Gregory  y  Edmondson,  39  C.  D.  253, 
in  which  last-mentioned  case  Bowen,  L.  J.,  said  that  "just  as 
uncertainty  of  the  proiDerty  and  object  are  reasons  for  not  con- 
struing the  will  as  creating  a  trust,  so  also  the  fact  that  a  trust 
would  cause  embarrassment  and  difficulty  is  a  reason  for  coming 
to  the  same  conclusion":  see  Hill  v.  Hill,  1897,  1  Q.  B.  483,  a 
case  of  chattels  given  inter  vivos  subject  to  a  "request."  With 
the  caution  thus  given,  and  bearing  in  mind  that  the  course  of  the 
Court  is  rather  to  discourage  the  implication  of  a  trust  where 
merely  precatory  words  are  used,  the  general  rule  observed  in 
dealing  with  gifts  of  the  nature  under  consideration  may  be  thus 
stated :  — 

If  there  is  no  uncertainty  in  the  objects  to  be  benefited  {Harland  General  rule 
V.  Trigg,  1  B.  C.  C.  142),  or  in  the  property  in  which  they  are  to 
take  an  interest  (Lechmere  v.  Lavie,  2  M.  &  K.  197;  Tibbits  v. 
Tibbits,  19  Ves.  664),  precatory  words  will  create  a  trust  for 
those  objects  if  the  general  tenour  of  the  will  is  consistent  Avith 
the  idea  that  an  imperative  duty  is  cast  upon  the  donee  to  observe 
the  wishes  or  recommendations  of  the  testator.  In  other  words, 
if  no  discretion  is  left  to  the  donee,  so  that  he  can  by  no  means 
execute  the  intention  otherwise  than  by  obeying  the  terms  of  the 
gift,  a  trust  in  him  will  be  implied:  Malim  v.  Keighley,  2 
Ves.  Jun.  33.3,  529;  Briggs  v.  Penny,  3  Mac.  &  G.  546,  554; 
Knight  \.  Boughton,  11  01.  &  F.  513;  Re  Hamilton,  Trench  v. 
Hamilton,  1895,  2  Ch.  370. 

Trusts,  i .e.,  equitable  obligations  to  deal  with  property  in  a  par- 
ticular way,  can  be  imposed  by  any  language  which  is  clear  enough 
to  show  an  intention  to  impose  them:  per  Lindley,  M.  R.,  Be 
Williams,  W  v.  W .,  1897,  2  Ch.  18.  On  the  other  hand,  an 
absolute  gift  followed  by  words  which  merely  amount  to  an  expres- 
sion as  to  the  motive  of  the  testator:  Dowling  v.  Dowling,  1902, 
1  Ir.  R.  79.  or  a  desire  that  the  gift  shall  be  applied  in  a  par- 
ticular way:  Re  Connolly,  1910,  1  Ch.  219,  -wall  not  cut  down 
the  gift. 

If  tlie  gift  is  contained  in  a  will  and  the  precatory  expressions 
in  a  codicil,  the  inference  in  favour  of  a  trust  is  of  course  much 
stronger  than  when  they  are  both  contained  in  the  will:  Re 
'Biirley,  1910,  1  Ch.  215. 

I ,  Words  which  have  been  held  sufficient  to  create  a  Trust.] 

— In  some  of  the  cases  now  to  be  referred  to,  it  will  be  observed 
that  although  the  legatee  wajs  held  not  to  have  been  affected  by 


114 


PRECATORY  TRUSTS. 


Questions  of 
precatory 
trust  arise 
on  -wills  only. 


'Wish. 


Direction. 


any  trust  in  coneoquence  of  the  presence  of  some  provision  in  the 
will  rebutting  the  presumption  of  a  trust,  the  words  if  standimgi 
alone  were  held  quite  strong  enough  to  raise  that  presumption. 
It  is  also  to  be  borne  in  mind  that  the  various  forms  of  expression 
Enumerated  below  are  not  of  equal  force  and  cogency;  words  of 
recommendartion,  or  of  request,  or  of  hope,  being  haxdly  so  strong 
as  those  of  entreaty  or  confidence;  and  it  has  been  observed  that 
there  is  generally  some  other  expression  in  the  will  which  may  be 
.used  as  a  guide  in  construing  the  meaning  of  the  precatory  words 
used:  Eaton  v.  Watts,  4  Eq.  151.  It  seems  that  questions  of 
precatory  trust  arise  on  wills  only,  and  not  on  instruments  inter 
vivos:  see  Hill  v.  Hill,  1897,  1  Q.  B.  482. 

The  following  are  expressions  which  have  been  held  sufficient  to 
import  a  trust,  though,  ha^ang  regard  to  the  more  recent  decisions 
{Re  Hanbury,  1904,  1  Ch.  415;  1905,  A.  C.  84;  Be  OldfieM, 
1904,  1  Ch.  549;  Be  Hamilton,  1895,  2  Ch.  370;  Be  Williams, 
1897,  2  Ch.  12;  Hill  v.  Hill,  1897,  1  Q.  B.  483,  493,),  and  the 
growing  tendency  to  discourage  the  implication  of  a  trust  from 
precatory  words,  many  of  the  cases  cited,  though  not  overruled, 
cannot  now  be  reganded  as  conclusive:  — 

"  Will,"  "  wish,"  or  "  desire  ":  Eales  v.  England,  Pr.  Ch.  200; 
2  Vern.  467;  Harding  v.  Glyn,  1  Atk.  469;  Bonsor  v.  Kinnear, 
2  Giff.  195;  Liddard  v.  Liddard,  28  Bea.  266;  but  see  Bushman  v. 
Filliter,  3  Ves.  7;  Stead  x.  Melhr,  5  C.  D.  225;  Morrin  v. 
Morrin,  19  L.  R.  Ir.  37;  Be  Biggies,  Gregory  v.  Edmondson, 
39  C.  D.  252;  Be  OUfield,0.  v.  0.,  1904,  1  Ch.  549. 

"  Will  and  desire  ":  Birch  v.  Wade,  3  V.  &  B.  198;  Forbes  v. 
Ball,  3  Mer.  437.  "  Beg":  Carhet  v.  Corbet,  I.  E.  7  Eq.  456. 
"Entreat":  Frevost  v.  Clarke,  2  Madd.  458.  "Request": 
Nowlan  v.  Neligan,  1  B.  C.  C.  489;  Fade  v.  Fade,  4  L.  J.  Ch. 
44;  Be  O'Beirne,  1  J.  &  L.  352;  Shelley  v.  Shelley,  6  Eq.  540; 
see  Bernard  v.  Minshull,  Johns,  276;  but  words  of  mere 
"  request,"  except  when  used  in  a  will,  are  not  to  be  construed  as 
bearing  a  meaning  beyond  their  ordinary  meaning  of  request,  and 
do  not  impose  an  obligatory  trust:  Hill  v.  Hill,  1897,  1  Q.  B.  482. 

"Wish  and  request":  Foley  v.  Barry,  2  M.  &  K.  138;  Green 
V.  Marsden,  1  Dr.  646;  but  see  Hutchings  to  Burt,  59  L.  T.  490. 
"  Last  wish  " :  Hinxman  v.  Boynder,  5  Sim.  546.  "  Dying  wish  " 
or  "request":  Godfrey  v.  Godfrey,  11  W.  R.  554;  Bier  son  v. 
Garnet,  2  B.  C.  C.  38.  "Direct"  or  "order  and  direct":  Cary 
v.  Cary,  ^  Sch.  &  L.  189;  but  see  Barrs  v.  Fewkes,  34  L.  J.  Ch. 
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522.     "Trusting":   Pillcington  v.  Boughey,  12  Sim.   114;   see 

Irrine  v.  SSuUivan,  8  Eq.  673.     "Hoping":  Karlcmd  v.  Trigg,  1  "Hoping." 

B.  C.  C.  142;  Paul  v.  Compton,  8  Ves.  380;  but  seo  Eaton  v. 

Trails,  4  Eq.  151.     "  Not  doubting  ":  Taylor  v.  George,  2  V.  & 

B.  378;  Parsons  v.  Barker,  18  Ves.  476;  Sale  v.  Moore,  1  Sim. 

534;  but  see  Eaton  v.  TFa^fe,  4  Eq.  151. 

"Fullest  confidenoe  " :  Re  Hutchinson  and  Tenant,  8  0.  D. 
540,  543;  Re  Adams  and  Kensington  Vestry,  27  0.  D.  394;  Re 
^Yiniams,  W  v.  W.,  1897,  2  Ch.  12.  The  words  are  neutral,  and 
may  or  ma}'  not  create  a  trust:  Comiskey  v.  Boioring-Kanhury , 
1905,  A.  C.  89. 

"  FuUest  reliance":  see  Att.-Oen.  v.  Chamberlain,  90  L.  T. 
581.  "Confiding  in":  Pilkington  v.  Boughey,  12  Sim.  114; 
Griffiths  v.  Evans,  5  Bea.  241;  but  see  Shepherd  v.  Nottidge,  2 
J.  &  H.  766;  Wood  v.  (7ox,  2  M.  &  Or.  684;  Mussoorie  Bank  v. 
Rayner,  7  A.  C.  321.  "  Well  assured  ":  Ray  v.  Adams,  3  M.  & 
K.  237;  Gidly  v.  Cregoe,  24  Bea.  185;  but  see  Macnah  v.  Whit- 
hread,  17  Bea.  299.  "  In  the  firm  conviction  ":  Barnes  v.  Grant, 
26  L.  J.  Ch.  92;  2  Jur.  N.  S.  1127;  (?m%  v.  Cregoe,  24  Bea. 
185.     "Convinoed":  Hart  v.  TH&e,  18  Bea.  215. 

"Well  knowing":  Briggs  v.  Penny,  3  Mac.  &  G.  546;  but 
see  Greene  v.  Greene,  I.  R.  3  Eq.  90,  629. 

"  In  the  full  belief  ":  Fordham  v.  Speight,  23  W.  R.  782. 

A  gift  to  A.  for  "  his  own  use  and  benefit,  and  at  his  discretion 
for  the  further  use  and  benefit"  of  B.,  an  infant,  was  held  to 
create  a  trust  for  A.  and  B.  as  joint  tenants,  witli  disCTetioii  in  A. 
as  to  application  of  B.'s  share:  Atkinson  v.  Atkinson,  62  L.  T. 
735;  see  Re  Booth,  B.  v.  B.,  1894,  2  Ch.  282. 

"Recommend":  Malim  v.  Keighley,  2  Ves.  Jun.  333;  Meg- 
gison  r.  Moore,  2  Ves.  Jun.  630;  Paul  y.  Compton,  8  Ves.  380; 
Tibbits  V.  Tibbits,  19  Ves.  657;  Meredith  v.  Heneage,  1  Sim. 
553;  Ex  parte  Payne,  2  Y.  &  C.  C.  C.  636;  Cholmondeley  v. 
Cholmondeley,  14  Sim.  590;  Hart  v.  Tribe,  18  Bea.  215;  but  see 
Meggison  v.  Moore,  2  Ves.  .Tun.  630;  Sale  v.  Moore,  1  Sim. 
534;  Johnston  v.  Roirlands,  2  Dc  Gr.  &  ?^m.  356;  Lefroy  v.  Flood, 
4  1.  R.  Ch.  1. 

"Authorise  and  empower":  Brown  v.  Higgs,  4  Ves.  708;   18 
■Vea.  192. 

It  is  conceived  "  that  a  condition  that  a  devisee  or  legatee  shall  Conditional 
give  by  will  may  be  established  on  the  same  principle  as  a  trust,  ^  '   °     ^ 
and,  if  established,  is  a  perfectly  good  condition,  notwithstanding 
that  it  could  only  operate  through  a  gift  by  the  devisee  or  legatee, 

8(2) 
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and  not  through  the  operation  of  the  will  of  tlie  original  testator  " : 
Re  Williams,  W.  v.  W.,  1897,  2  Ch.  at  p.  35,  per  Eigby,  L.  J.; 
cf.  Be  Oldfield,  1904,  1  Ch.  549;  Re  Hanbury,  ib.  415;  1905, 
A.  C.  84. 

If  there  is  an  intention  to  be  found  that  the  property  is  to 
remain  undisposed  of  at  death  of  legatee,  the  absolute  gift  may  be 
cut  down  by  construction  of  the  language  so  as  to  confer  a  testa- 
mentary special  power  of  disposition  upon  the  legatee  and  a  gift 
over  to  others  in  default  of  the  exercise  of  the  power:  Re  Haw- 
bury,  supra;  sub  nom..  Comiskey  v.  Boiuring-Hanbury,  1905, 
A.  C.  84. 


Trust 

defeatefl  by 
power  to 
except. 


Trusting  to 
liberality  for 
specified 
object. 

"Bulk"  or 
"  what  is 
left"  too 
indefinite. 


Injunction 
to  leave 
donee's  pro- 
perty void. 


Gift  with 
disci  etion. 


Words  of 
advice. 


II.  Gifts  with  Precatory  Words  which  do  not  create  a  Trust.] 

— A  power  expressly  or  impliedly  given  to  withdraw  a  portion  of 
the  property  from  the  operation  of  the  alleged  trust,  will  defeat 
the  trust  in  toto :  Re  Bond,  Cole  v.  Hawes,  4  Ch.  D.  238. 

So  a  gift  trusting  to  the  donee's  "  liberality  "  to  reward  others 
and  to  retain  the  estates  in  a  particular  line  is  not  a  trust:  Knight 
V.  Boughton,  11  CI.  &  F.  513. 

If  the  testator  expresses  a  desire  that  the  legatee  shall  deal  with 
the  "  bulk  "  or  "  what  is  left,"  or  what  is  "  not  required  "  by  him, 
no  trust  arises:  Palmer  v.  Simmonds,  2  Drew.  221;  Pushman  v. 
Filliter,  3  Ves.  7;  Wynne  v.  Hawkins,  1  Bro.  C.  C.  179;  Mus- 
soorie  Bank  v.  Rayner,  7  A.  C.  321;  compare  Re  Thomson, 
Herring  v.  Barrow,  14  C.  D.  263. 

So  also  if  the  wish  is  that  the  donee  will  leave  his  own  property, 
and  not  the  testator's,  in  a  particular  way,  there  is  no  trust:  Eade 
V.  Eade,  5  Madd.  119;  Lechmere  v.  Lavie,  2  M.  &  K.  197,  201; 
Parnall  v.  Parnall,  9  C.  D.  96;  but  see  Horwood  v.  West,  1  S.  & 
S.  387;  Re  Adams  and  Jiensington  Vestry,  27  C.  D.  394;  Smith 
V.  Gibson,  20  W.  E.  88. 

There  will  be  no  trust  if  the  gift  is  qualified  by  such  words  as 
"  unfettered  "  and  "  unlimited  "  discretion:  Meredith  v.  Heneage, 
1  Sim.  542,  553;  10  Price,  230;  White  v.  Briggs,  15  Sim.  33; 
Att.-Gen.  v.  Chamberlain,  90  L.  T.  581;  or,  "in  the  entire 
power"  or  "judgment":  Eaton  v.  Watts,  4  Eq.  151;  and  see 
■McCormick  v.  Grogan,  L.  E.  4  H.  L.  82;  or  "  quite  at  liberty  to 
give  and  distribute  what  and  to  whom  she  pleased":  Re  Bond,. 
Cole  V.  Hawes,-  4  C.  D.  238;  or  "  not  absolutely  enjoin  ":  Young 
V.  Martin,  2  Y.  &  C.  C.  C.  582. 

Words  of  expectation  or  advice  following  what  is  held  bo  be 
intended  as  an  absolute  gift  create  no  trust:  Lechmere  v.  Lavie  2 
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M.  S:  K.  197;  Scott  v.  Key,  35  Bea..  291 ;  and  thus  a  wish  that  the  "JL)o  justice 

donee  will  "  do  justice  to  "  the  donor's  children,  gives  them  no 

interest:  Ellis  v.  Ellis,  23  W.  R.  382;  Ee  Bond,  Cole  v.  Haives, 

4  C.  D.  238;  Creagh  v.  Murphy,  I.  R.  7  Eq.  182;  see  Yeap  Cheah 

Neo  V.  Ong  Cheng  Neo,  L.  R.  6  P.  C.  381 ;  or  that  he  "  will  ta,ke  "Take  care 

eare  of  "  the  property  for  the  good  of  the  children:  Pope  v.  Pope,  °  ' 

10   Sim.   1;    or,  to   "be  kind  to,"   "remember,"   or   "consider"  "Be  kind 

(-■ertaiu  persons  named:  Buggins  v.  Yates,  9  Mod.  122;  Bardsivell     ' 

V,  Bardsivell,  9  Sim.  319;  Sale  v.  Moore,  1  Sim.  534. 

Though  a  precatory  trust  might  well  be  created  if  the  purpose  "Support" 
of  it  were  "to  support"  or  "provide  for"  another  (see  Broad  x.  or  "provide 
Bevan,  1  Russ.  511,  n.;  Wilson  v.  Bell,  4  Ch.  581;  and  Morrin  v. 
Morrill,  19  L.  R.  Ir.  37;  but  see  Ryan  v.  Keogh,  I.  R.  4  Eq.  357), 
yel  a  more  injunction  after  an  absolute  gift  to  A.  to  "take  cai'o  "Take  care 
of  "  B.  would  not  be  so  construed:  Re  Moore,  Moore  v.  Roche,  55 
L.    J.   Ch.   418;    and  as  to  the  duration  of  a  trust  to  support 
another,  if  upheld,  see  Wilson  v.  Bell,  ubi  sup. 

So  no  trust  arises  if  the  desire  or  recommendation  is  one  which  Or  desire  not 
the  Court  could  not  enforce  if  it  were  to  be  construed  as  a  trust:  by  Court  as 
Hood  v.  Oglander,  34  Bea.  513;  Graves  v.  Graves,  13  I.  R.  Ch.  '1*™^*- 
182.     Thus  words  of  trust  and  confidence  that  a  tenant  in  tail  to 
whom  an  estate  is  devised  will  not  bar  the  entail  are  inoperative: 
Daickins  v.  Penrhyn,  4  A.  C.  51. 

If  the  testator  uses  the  terms  "  trust  "  and  "  trustee  "  in  respect  ITorm  of 
to  other  property  disposed  of  by  his  will,  it  is  an  indication  that  no 
trust  was  intended  to  be  implied  by  other  forms  of  expression :  Re 
William'^.  W   V.  TT'.,  1897,  2  Ch.  at  p.  24. 

Certainty  of  the  Objects  referred  to  by  the  Testator.  I — Tho 

word  "  relations  "  has  been  thought  a  sufficient  description  of  the  "Relations." 

objects:  Harding  v.  Glyn,  1  Atk.  469;  Birch  v.  Wade,  3  V.  & 

B.  198;  Re  Brierley,  B.  v.  B.,  43  W    R.  36;  Forbes  v.  Ball,  3 

Mer,  437;  and  see  Re  Bond,  Cole  v.  Hawes,  4  C.  D.  238.    And  if 

the  trust  be  not  executed  by  the  donee  during  his  life,  the  Court 

will  declare  the  next  of  kin  according  to  the  Statutes  to  be  entitled : 

Harding  v.  Glyn,  supra. 

"Descendants"    is    also    a    sufficient   description:    Pierson    \.  "Desceu- 
Garnet,  2  B.  C.  C.  38,  226;  Parsons  v.  Baker,  18  Ves.  476.  '^'""'■" 

It  seems  that  the  word  "family"  is  too  vague  with  respect  to  "Family." 
personalty:  Harlandv.  Trigg,  1  B.  C.  C.  142;  Wright  v.  Athyux, 
T.  &  R.  159  (see  Re  Williams,  W.  v.  W.,  1897,  2  Ch.  at  p.  30,  on 
this  case);  Stubbs  v.  Sargon,  3  M.  &  Cr.  507;  Lambe  v.  Eames,  6 


118 


PRKCATORY  TRUSTS. 


•Heirs.' 


Devolution 
in  case  of 
uncertainty. 


Ch.  597;  Be  Hutchinson  and  Tenant,  8  C.  D.  542;  but  see  Crmvys 
V.  Colman,  9  Ves.  319;  and  wmpare  Green  v.  Marsden,  1  Dr.  651; 
House  V.  House,  23  W.  R.  22;  Re  Newsom,  1  L.  R.  Ir.  373.  With 
respect  to  realty,  "  family,"  if  not  otherwise  controlled  by  the 
context,  may  mean  the  heir-at-law:  Wright  v.  AtJcyns,  supra; 
Green  v.  Marsden,  supra.  As  to  families  of  A.  and  B.,  see 
Be  Hamilton,  Trench  v.  Hamilton,  1895,  2  Ch.  p.  373. 

"  Heirs,"  without  some  indication  as  to  who  were  intended  to 
take,  is  too  vague,  where  the  gift  includes  both  realty  and  per- 
sonalty: Meredith  v.  Heneage,  1  Sim.  542;  see  Be  Williams, 
supra,  on  this  case. 

If  it  be  once  established  that  a  trust  was  intended,  though  the 
objects  be  undefined,  the  legatee  cannot  take  beneficially:  Briggs 
V.  Penny,  3  Mac.  &  G.  546;  Bernard  v.  Minshull,  Johns.  276; 
and  in  that  case  the  trust  is  estabKshed  in  favour  of  the  heir  or 
next  of  kin,  as  on  the  failure  of  a  trust  in  any  other  case:  ibid. ; 
Morice  v.  Bishop  of  Durham,  10  Ves.  521;  cf.  Be  Bymer,  1895, 
1  Ch.  19;  Be  Hetley,  H.  v.  H.,  1902,  2  Ch.  866. 


Prior  life 
interest. 


Extent  of  Interest  taken.] — A  clear  precatory  trust  for  definite 
objects  affects  the  whole  interest  given  to  the  legatee,  jufit  as  if 
the  gift  had  been  "upon  trust"  in  the  usual  form:  Barnes  v. 
Grant,  26  L.  J.  Ch.  92;  Talbot  v.  O'SuUivan,  6  L.  R.  Ir.  302, 
Avhere  the  Vice-Chanoellor  summed  up  the  cases  with  regard  to 
gifts  to  a  wife  with  precatory  trusts  in  favour  of  children.  So 
where  a  testator  bequeathed  to  his  wife  his  entire  worldly  effects 
to  be  managed  as  best  she  could  for  the  benefit  of  their  children, 
it  was  held  that  the  wife  took  no  beneficial  interest:  Be  Hichey, 
1913,  1  Ir.  R.  390. 

If  the  precatory  trust  does  not  arise  until  after  the  death  of  the 
legatee,  the  cestuis  que  trust  take  a  vested  interest  subject  to  Ms 
life  interest:  Pierson  v.  Garnet,  2  B.  C.  C.  38;  Malim  v. 
Keighley,  2  Ves.  333,  529;  Cholmondeley  v.  Cholmondeley,  14 
Sim.  590;  Crockett  v.  Crockett,  2  Ph.  553;  cf.  Newill  v.  NewUl, 
7  Ch.  253.  In  some  of  the  oases  where  an  absolute  gift  has  been 
made,  followed  by  words  of  request  to  dispose  of  the  property  at 
death,  a  life  interest  has  been  held  to  be  given  with  a  power  of 
appointment  amongst  the  objects  of  the  request:  see  Gully  v. 
Cregoe,  24  Bea.  185;  SJwvelton  v.  Shovelton,  32  Bea.  143;  Gur- 
nick  v.  Tucker,  17  Eq.  320;  Le  Marchant  v.  Le  Marchant,  18 
Eq.  414;  and  it  would  seem  that  where  there  is  a  clear  intention 
to  defer  the  enjoyment  by  the  cestuis  que  trust  until  the  death  of 
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the  donee,  or  there  is  an  equally  clear  direction  that  the  douci' 
should  merely  point  out  the  objects  to  take,  those  cases  may  still 
be  followed.  But  where  the  gift  is  absolute,  followed  merely 
by  words  giving  "  power  to  dispose  "  to,  or  "bo  be  at  the  disposal 
of  "  the  donee,  or  the  like,  or  merely  expressing  the  motive  of  the 
gift,  no  trust  at  all  would  now  be  inferred:  Lambe  v.  Eamen,  6 
Ch.  597;  McAlindenv.  McAUnden,  I.  R.  11  Eq.  219;  Mackett  v. 
Mackett,  14  Eq.  49;  Be  Hutchinson  and  Tenant,  8  C.  D.  540;  Re 
Adams  and  Kensington  Vestry,  27  C.  D.  394;  Be  Downing,  60 
L.  T.  142;  Be  Hamilton,  Trench  v.  Hamilton,  1895,  2  Ch.  370; 
Be  Connolly,  1910,  1  Ch.  219. 

In  the  cases  last  under  consideration,  namely,  those  of  the  most  Test  as  to 

p  ,  p  1  J  i        j_     •  -If        existence  of 

frequent  occurrence,  of  supposed  precatory  trusts  m  a  widow  lor  ^3.^a(._ 
the  benefit  of  her  children,  the  test  as  to  whether  in  fact  a  trust  is 
created  seems  to  turn  upon  the  question  whetlier  the  testator  has 
merely,  in  the  precatory  words,  made  an  expression  of  his  wishes 
and  belief,  as  distinguished  from  an  imperative  direction  amount- 
ing to  an  obligation:  see  per  Baggallay,  L.  J.,  in  Be  Adams  and 
Kensington  Vestry,  27  CD.  at  p.  407;  Be  Diggles,  39  CD. 
253;  Be  Booth,  B.  v.  B.,  1894,  2  Ch.  282;  Be  Hamilton,  supra; 
Be  Hanhury,  1904,  1  Ch.  415;  Be  Oldfield,  ibid.  549;  Comislce/j 
V.  Botvring-Hanbury,  1905,  A.  C  84;  Be  Williams,  1897,  2 
Ch.  12. 

It  would  seem,  however,  that  if  it  is  difficult  or  embarrassing  to  Where 
decide  what  the  interests  of  the  supposed  cestuis  que  trust  ought  to  objects 
be,  this  difficulty  alone  is  a  good  ground  for  saying  that  no  trust  "^on^rf"!- 
at  all  was  intended:  Lambe  v.  Eames,  6  Ch.  597;  Be  Diggles,  39 
C  D.  253,  per  Bowen,  L.  J.,  p.  257;   Comiskey  v.  Bowring- 
Hanbury,  1905,  A.  C  84. 
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Executed 
trusts. 


Rule  in 

Shelley^  s  case 
applies  to 
equitable 
estates. 


Executory 
trusts : 
moulded 
according  to 
intent. 


Origin  of 
rule. 


When  the  trusts  iDrescribed  by  the  settlor  are  declared  and  per- 
fected 'by  him  in  the  settlement  or  will  itself,  and  no  further 
instrument  is  required  in  order  to  define  what  are  the  limitations 
or  'provisions  to  which  he  intends  to  subject  the  property,  such 
trusts  arc  said  to  be  "  executed  trusts  ";  and  the  strict  legal  mean- 
ing and  effect  are  given  to  any  expressions  he  has  used.  And  this 
is  so  even  if  those  limitations  would  have  the  result  by  the  opera- 
tion of  some  rule  of  law,  such  as  the  rule  in  Shelley's  case,  of 
defeating  the  plain  intention  of  the  settlor;  as  where  an  estate  is 
given  in  trust  for  A,  for  life  without  impeachment  of  waste,  then 
to  trustees  to  preserve  contingent  remainderis,  and  then  upon  trust 
for  the  heirs  of  the  body  of  A.,  A.  takes  an  estate  tail  which, 
though  the  limitations  are  equitable,  enables  him  at  once  to  bar 
the  remainders  and  to  obtain  the  absolute  interest  and  defeat  his 
own  jssue:  Austen  v.  Taylor,  1  Ed.  361;  Jervoise  v.  Duke  of 
Northumberland,  1  J.  &  W.  559;  the  rule  in  Shelley's  case  is  a 
rule  of  law,  and  not  merely  a  rule  of  construction  designed  to 
carry  out  the  intentions  of  a  testator  which  would  in  such  a  case 
yield  to  any  indication  of  a  contrary  intention:  Va7i  Grutten  v. 
Foxwell,  1897,  A.  C.  at  p.  662;  it  applies  to  equitable  as  well 
as  legal  estates:  ib. ;  see  Re  YoumaiiH   Will,  1901,  1  Oh.  720. 

But  "  in  matters  executory,  or  in  cases  of  articles  or  a  will 
directing  a  con\eyance,  where  the  words  of  the  articles  or  will 
are  improper  or  informal,  the  Court  will  not  direct  a  conveyance 
according  to  such  improper  or  informal  expressions,  but  will  order 
the  conveyance  or  settlement  to  be  made  in  a  proper  and  legal 
manner,  so  as  may  best  answer  the  intent  of  the  parties": 
Stamford  v.  Hobarf,  3  B.  P    C.  31,  33,  per  Lord  Cowper. 

The  origin  of  this  principle  is  said  to  be  traceable  to  the  desire 
to  obviate  the  consequence  of  the  rule  in  Shelley's  case,  as  stated 
above,  and  the  instances  of  its  application  occur  more  especially  in 
cases  of  marriage  articles,  where  the  coalition  of  a  life  estate  in 
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the  husbaad  and  a  subsequeut  lixnitation  to  his  heirs  or  issue,  or  to 
the  heirs  of  his  body,  would  defeat  the  primary  object  of  the 
contract,  namely,  a  provision  for  the  children  of  the  marriage: 
Sackville-West  v.  Uolmesdaie,  L.  R.  4  H.  L.  543. 

"In  these  cases,"  says  Mr.  Jai'mau  (Wills,  Vol.  2,  p.  1871),  Nature  of 
and  the  passage  is  approved  by  Lord  Cairns  in  his  speech  in  the  ™„™'*"^'^ 
case  last  cited,  "  the  direction  to  convey  or  settle  is  considered 
merely  in  the  nature  of  instructions,  or  heads  of  a  settlement, 
which  are  to  be  executed,  not  by  a  literal  adherence  to  the  terms  of 
the  will,  which  would  render  the  direction  to  settle  nugatory,  but 
by  formal  limitations  adapted  to  give  effect  to  the  purposes  which 
the  author  of  the  trusts  appears  to  have  had  in  view.' 

The  rule  which  thus  prevents  the  object  of  the  settlement  from  Scope  of 
being  defeated  applies  with  equal  force  to  ante-nuptial  and  post-  ™ 
nuptial  articles,  whether  voluntary  or  not,  and  to  wills:  Rochfort 
V.  Fitzmaurice,  1  Dr.  &  War.  1.      It  is  clear,  however,  that  in  Application 
marriage  articles  a  trust  is  more  readily  to  be  treated  as  executory  ^n^^^^iii^* 
than  in  a  will,  for  the  intention  to  provide  for  issue  is  more 
strongly  apparent  in  the  former  case  than  in  the  latter  (^Rochfort 
V.   Fitzmaurice,  supra);    "not  because  there  is  any  rule  of  law 
applicable  peculiarly  to  marriage   articles,   but  because  in  such 
documents  res  ipsa  loquitur,  the  occasion  itself  testifies  what  the 
paramount   object   of   the   parties   must   have  been":    per   Lord 
Cairns,  in  Sackville-West  v.  Hohnesdale,  L.  R.  4  H.  L.  p.  572, 
in  which  case  also  Lord  Hatherley,  C,  stated  the  four  following 
conclusions  as  deducible  from  the  cases: — 

1 .  That  the  intent  must  be  so  manifested  on  tlie  face  of  the  Effect  of 
instrument  directing  the  settlement  to  be  made,  that  the  technical  ''^^°^' 
words  used  cannot  be  followed  in  the  perfect  instrument  without 
defeating  the  manifest  intent  of  the  parties. 

2.  That  in  articles  made  before  marriage  there  will  be  an 
assumed  intent,  assumed  from  the  nature  of  the  case,  that  the 
settlement  should  not  be  liable  to  immediate  destruction  by  the 
act  of  the  settlor,  and  the  Court  will  alter  the  words  so  as  to 
pre\ent  the  settlor  taking  an  immediate  estate  tail. 

3.  That  even  in  such  a  case  the  intent  is  not  sufficiently  strong 
to  prevent  the  very  words  of  the  articles  being  used,  though  an 
estate  be  directed  to  be  given  to  the  husband  (the  settlor)  for  life, 
with  a  limitation  to  the  heirs  of  his  body,  if  that  limitation  is  so 
framed  as  to  prevent  his  destroying  the  estate  without  the  con- 
currence of  the  intended  wife. 

4.  That  in  the  case  of  a  will,  or  deed  of  gift,  the  intention  that 
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the  verj-  Avords  mentioned  in  the  instrument  as  proper  for  the 
more  complete  conveyance  are  not  to  be  used,  must  be  plainly 
manifested  by  the  first  instrument,  and  will  not  be  assumed  merely 
because  the  trust  is  executory. 
Testator  With  regard  to  this  last  rule,  the  intention  of  a  testator  being 

veyancer."  taken  as  the  only  guide  to  the  meaning  of  his  words,  such  intention 
being  gathered  from  every  part  of  his  will,  the  test  as  to  whether 
any  deviation  from  those  words  is  to  be  permitted  depends  upon 
whether  he  has  been,  as  it  is  called,  "bis  own  conveyancer,"  and 
has  left  nothing  incomplete  to  show  the  limitations  which  shall  be 
introduced  into  the  formal  or  perfect  settlement  he  has  directed  to 
be  made:  Egerton  v.  Brownlow,  4  H.  L.  C.  at  p.  210;  Sackville- 
West  V,  Holmesdale,  supra. 

Bearing  in  mind  these  points  of  similarity  and  difference  in 
tho  cases  of  marriage  articles  and  of  wills — similarity  as  to  the 
manner  in  which  the  executory  trust  will  be  moulded  by  the  Court 
to  suit  the  original  intention,  difference  as  to  arriving  at  the 
conclusion  whether  the  trust  is  sufficiently  declared  to  prevent  the 
necessity  of  moulding  it  otherwise  in  any  respect — it  will  be  con- 
venient to  treat  separately  of  the  various  matters  which'  ha^'e  been 
decided  in  each  class  of  cases. 

Issue  to  take  Executory  Trusts  in  Marriage  Articles.] — In  cases  of  limita- 
tions to  a  parent,  or  to  parents  successively,  for  life,  with  remainder 
to  the  heirs  of  their  bodies,  the  latter  words  have  been  generally 
considered  as  words  of  purchase  and  not  of  limitation,  so  that  the 
issue  will  in  the  perfected  settlement  take  estates  which  cannot  be 

Strict  settle-  defeated  (Fearne,  9tli  ed.  p.  90);  and  where  the  articles  have  not 
been  perfected  by  a  settlement  in  such  a  case,  or  a  settlement  has 
been  so  framed  as  to  exclude  an  eldest  son  or  any  other  taker,  the 
Court  recognises  the  rights  of  the  excluded  party  by  directing  a 
conveyance  by  executing  the  articles  in  the  form  of  a  strict  settle- 
ment: Trevor  V.  Trevor,  1  Eq.  Ca.  Abr.  387;  2  B.  P.  C.  122;  and 
see  tho  decree  in  Stamford  v.  Hobart,  3  B.  P.  C.  31;  Streatfield 
V.  Streatfield,  Ca.  t.  Talb.  176,  in  which  the  limitations  in  the 
executed  settlement  would  have  permitted  the  husband  or  wife  to 
defeat  the  object  of  the  articles  by  a  disentail.  And  this  rule  is 
equally  applicable  whether  the  lands  are  those  of  the  wife  or  of  the 
husband  {Jones  v.  Laughton,  1  Eq.  Ca.  Abr.  392),  or  whether  the 
original  limitation  is  to  the  heirs  of  both  their  bodies:  Cusack  v. 
Cusaclc,  5  B.  P.  C.  116;  Nandick  v.  Wilkes,  1  Eq.  Ca.  Abr.  393; 
and  see  Burton  v.  Hastings,  Gilb.  113. 
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Where,  however,  the  limitations  are  such  that  the  concurrenco  Exception  i : 
of  botl',  husband  and  wife  is  required  to  bar  the  entail  (the  case  botlTpareiits. 
mentioned  by  Lord  Hatherley  in  the  third  rule  stated  above, 
p.  17r3),  the  intention  to  alter  the  original  limitations  is  not  sufli- 
cientlj  strong.  This  was  the  case  where  the  settlement  was  ex 
prodsioue.  viri,  under  which  the  wife  could  not  (by  11  Hen.  7, 
0.  20),  if  she  survived,  bar  the  entail  alone,  and  it  was  oousidered 
that  the  necessity  for  their  joint  action  sufficiently  protected  the 
issue.  But  though  that  statute  has  been  repealed  by  3  &  4  Will.  4, 
c.  74,  ss.  16  and  17  (and  as  to  Ireland,  c.  92),  these  repealing  Acts 
re-enact  the  disability  of  tire  wife  in  this  case;  and  the  cases  of 
Honor  v.  Honor  (1  P.  Wms.  123)  and  Highivay  v.  Banner  (I 
B.  C.  C.  584),  in  whicli  sucli  limitations  were  held  to  be  incapable 
of  alteration,  are  still  law:  see  also  Whateley  v.  Kemp,  2  Ves.  Sen. 
358  cit.,  and  Green  v.  Ekins,  2  Atk.  474.  The  16th  section  of 
the  Pines  and  Recoveries  Act  (3  &  4  Will.  4,  c.  74)  requires,  in 
these  cases,  the  assent  of  the  remaindermen  to  a  disentail  by  the 
wife  when  sole;  but  the  assent  of  the  heir  in  tail  alone  seems  to  be 
sufficient  {Curtis  v.  Price,  12  Ves.  97);  and  the  lands  must  be 
strictly  those  of  the  husband,  and  not  paid  for  by  another: 
WatMns  v.  Lewis,  1  E.  &  M.  377. 

Where  the  articles  refer  to  two  distinct  properties,  one  of  which  Exception  2: 
would,  if  standing  alone,  according  to  the  principles  of  the  Court,  gatateB^in" 
be  moulded  into  a  strict  settlement,  while  the  other  is  agreed  to  be  strict  settle- 
settled  in  strict  settlement,  an  intention  is  presumed  that  the  dis- 
tinction should  be  maintained  in  the  perfected  deed:   Howell  v. 
Howell,  2  Ves.  Sen.  358;    Chambers  v.  Chambers,   Pitzgibbon, 
127. 

There  is  a  distinction  in  the  treatment  of  the  cases  where  botli 
articles  and  settlement  are  ante-nuptial,  and  where  the  settlement 
is  made  after  marriage:  — 

I. — 11'    both    articles  and  settlement  are  executed   before  the  Articles  and 
marriage,  the  Court  will  apply  the  same  rules  for  the  purpose  of  w^^™T' 
preserving   the  real   intention   of   the   articles   by   decreeing  the  nuptial, 
rectification    of   the   executed   settlement  :    Honor  v.    Honor,    1  Eectifioatiou. 
P.  Wms.  123.     And  in  Legg  v.  Goldmre  (Ca.  t.  Talb.  20;  and 
see  Symonds  v.  Wilkes,  11  Jur.  N.  S.  659)  the  ground  of  this 
jurisdiction  is  said  to  be  that  the  parties  are  before  marriage  at 
libertj-,  and  the  settlement,  if  it  differs  from  the  articles,  is  to  be 
taken  as  a  new  agreement  between  them,  and  must  control  the 
articles.     The  Court  has  reformed  a  marriage  settlement  when  the 
deed  itself  afforded  sufficient  evidence  of  the  intention  of  the 
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parties:  Fitzgerald  v.  Fitzgerald,  1902,  1  Ir.  R.  477;  Be  Davis, 
1912,  1  Ir.  li.  516.     But  if  a  regular  ante-nujDtial  settlement  be 
executed  it  is  doubtful  wiietlier  the  trusts  of  a  covenant  therein 
contained  to  settle  after-acquired  pro23erty  can  subsequently  be 
varied  by  the  parties  before  marriage:  He  Gundry,  Mills  y.  Mills, 
1898,  2   Oh.   504.      If,   too,   there  is   evidence  of  mistake  only, 
rectification  may  be  ordered:   Roberts  v.  Kingsley,  1  Ves.  Sen. 
238;  Bold  v.  Hutchinson,  5  D.  M.  G.  558;  Loxley  v.  Heath,  1 
D.  F.  &  J.  489;  but  in  the  absence  of  mistake,  if  there  is  a  mere 
ambiguity  in  the  words  used  in  the  articles,  the  settlement  is  taken 
us  showing  the  construction  put  upon  them  by  the  parties,  and 
rec:tilication   will  not  be  decreed   unless  tiie   clear  intent  of  the 
l)ai-ties    is    not   effectuated    by    the   settlement  :    Breadalbane  v. 
Chdiidon,  2  My.  &  G.  711,  739.     If  the  articles  show  an  intention 
that  there  shall  he  a  strict  settlement,  and  the  perfected  settlement 
does  not  fulfil  tiiat  intention,  as  where  iieirs  female  are  specially 
provided  for  in  the  articles,  but  the  settlement  contains  limitations 
to  the  heirs  male  with  a  limitation  over  in  tail  general  only^'  the 
S(  iilem,enl  being  made  before  iiuirriage,  and  expressed  to  be  in  pur- 
suance and  performance  of  the  articles,  a  conveyance  to  daughters 
and  the  heirs  female  of  their  bodies,  with  cross-remainders  in  tail 
female,  would  be  ordered:    West  v.  Errissey,  2  P.  Wms.  349;   1 
B.  P.  0.  225;   and  see  Hart  v.  Middlehurst,  3  Atk.  371;    but 
pi'obably    this   would   not   be   so   if   portions   were  provided  for 
daughters:  Powell  v.  Price,  2  P.  Wnis.  535.     AVhere  the  contract 
was  for  the  husband  to  appoint  under  a  power,  but  the  settlement 
made  \\as  not  a  valid  appointment  under  the  power,  the  Court  will 
admit  parol  evidence  (notwithstanding  sect.  4  of  the  Statute  of 
Frauds)   and  rectify  the  marriage  settlement  by  executing  the 
power,  e\en  though  the  donee  may  be  dead:  Johnson  v.  Bracjge, 
1901,  1  Ch.  28. 

II. — Where  the  settlement  is  made  after  marriage,  the  Court 
sets  up  the  articles  against  the  settlement:  Legg  v.  Goldwire 
Talb.  20:  Bold  v.  Hutchinson,  5  D.  j\I.  (J.  558;  Hammersley  v. 
De  Biel,  12  CI.  &  F.  45;  see  Bonhote  v.  Henderson,  1895,  1  Ch. 
742.  Rectification  in  these  cases  is  granted  upon  the  main  prin- 
ciple, that  the  intention  of  the  articles  is  to  be  followed.  Thus, 
where  by  articles  settling  a  wife's  fortune  and  declaring  the  trusts 
of  the  income  for  the  benefit  of  husband  and  wife,  and  of  the 
capital,  subject  to  appointment,  for  children  equally,  and  in  de- 
fault of  children  for  the  husband  if  he  survived,  the  effect  of  the 
settlement  in  the  events  (which  happened)  of  default  of  children, 
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and  tho  death  of  the  husband,  was  that  the  wife  was  cut  out  from 
all  benefit,  and  the  Court  reformed  the  settlement,  and  declared 
her  entitled  to  the  corpus,  because  the  proper  settlement  would 
have  prevented  the  exclusion  of  the  wife:  f'ogan  v.  Duffleld,  20 
Eq.  789;  aff.  2  C  D.  44,  which  see  as  to  the  projoer  form  of 
settlement  in  sucli  cases. 

In  determining  the  mode  in  which  the  final  settlement  is  to  be  ininesis  of 
moulded  in  pursuance  of  the  executory  trust,  tire  Court  is  not  ^*''""'' 
satisfied  with  merely  cutting  down  the  parent's  interest  to  a  life 
estate  and  making  the  "  issue  "  take  as  purcliasers,  but  will  direct 
the  piropei  estates  which  the  issue  are  to  take:  Grie>'  v.  Grier,  L.  R. 
5  H.  L.  688;  and  this  is  effected  by  giving  successive  interests  in 
strict  settlement  to  the  first  and  other  sons,  then  letting  in 
daughters  dn  the  usual  way,  with  an  ultimate  limitation  to  tho 
father's  right  heirs:  se;^  Hart  v.  Middlehurst,  3  Atk.  371;  Dod  v. 
Dod,  Amb.  274;  and  where  the  articles  provided  for  the  issue, 
their  heirs  and  assigns,  a  settlement  was  directed  giving  the  only 
son  an  estate  tail,  with  remainder  to  the  daughters  as  tenants  in 
common  in  tail  with  cross-remainders:  Phillips  v.  James,  2 
D.  J.  &  Sm.  72;  aff.  13  W.  R.  934. 

Where  the  trust  is  not  executory,  as  in  De  HaviJland  v.  Tenancy  in 
Saumarez  (14  W  R.  118)  and  Eo  Bellasis  (12  Eq.  218),  the  °°"™""- 
limitation  of  personal  estate  to  children  may  well  be  in  joint 
tenancy;  but  in  the  case  of  executory  trusts  such  a  conclusion 
is  not  supported,  for,  the  joint  tenancy  not  being  severed  during 
their  minority,  no  provision  for  advancement  is  possible:  see 
Taggart  v.  Tag  gait,  1  Sch.  &  L.  84;  L' Estrange  v.  L'Estrange, 
1902,  1  Ir.  R.  467;  and  thus  where  the  direction  is  that  the  fund 
is  to  be  held  for  the  mother  herself,  and  then  for  the  children, 
with  all  powers,  &c.  usual  in  a  money  settlement,  or  words  to  that 
effect,  the  children  will  take  as  tenants  in  common:  Mai/n  v. 
Mayn,  5  Eq.  150;  Eusfaee  v.  Robinson,  7  L.  R.  Ir.  83;  and  if 
there  is  a  clear  intention  to  provide  for  tlic  benefit  of  each  one  of 
the  issue  the  Court  would  convert  a  joint  tenancy  into  a  tenancy  in 
common:  Synge  v.  Hales,  2  B.  &  B.  499;  Marryati  v.  ToumJy, 
1  Ves.  Sen.  101.  The  interest  of  the  children  should  be  made  to 
rest  only  upon  attaining  twenty-one,  or  upon  marriage  (Young 
v.  MacJiintosh,  13  Sim.  445),  or  to  di\est  on  death  under  twenty- 
one  without  issue:  Taggart  x.  Taggart,  supra.  In  Coganv.  Duf- 
field  (2  C.  D.  44,  49),  Cotton,  L.  J.,  seems  to  prefer  the  former 
course.  A  joint  power  of  appointment  to  children  by  deed  to  the  Power  of 
husband  and  wife,  and  in  default  a  power  to  the  survivor  to  «-Pr"™tment. 
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appoint  to  them  by  deed  or  will,  is  properly  inserted  in  these  cases: 
Gowan  v.  Gowan,  17  C.  D.  778,  where  will  be  found,  in  exte.nso, 
the  terms  of  the  order  directing  a  settlement  in  conformity  with 
an  executory  trust  of  a  fund  upon  a  man  and  his  wife  and  children; 
and  see  Re  Parrott,  Walter  v.  Parrott,  33  C.  D.  274. 

Tho  improbability  of  the  wife  intending  to  exclude  herself  in 
case  of  default  of  issue  has  in  several  cases  been  taken  as  a  good 
ground  for  rectification:  Smith  v.  lUffe  (20  Eq.  666),  where  the 
only  evidence  given  was  by  the  wife  herself,  as  was  also  the  case 
in  Hanley  v.  Pearson  (13  C.  D.  -545)  and  in  Wolla'iton  v.  Tribe 
(9  Eq.  44);  but  these  cases  have  recently  been  disapproved  in 
Tneker  v.  Bennett  (38  C.  D.  1\  where  Cotton,  L.  J.,  said  that 
it  requires  very  clear  and  distinct  evidence  to  show  that  there 
was  some  different  intention  at  the  time  when  the  settlement  was 
executed,  and  that  the  Court  has  not  acted  on  mere  parol  evidence, 
after  a  long  interval,  "  uncontradicted,  because  there  was  no  one 
to  contradict  it":  see  BemJwte  v.  Henderscm,  1895,  1  Ch.  742; 
2  Ch.  202. 

Tho  Court  will  not  rectify  a  settlement  acted  upon  for  a  long 
period  because  it  differs  from  the  recital  of  tho  articles,  which 
are  not  produced:  Cordwell  v.  Mackrill,  Amb.  515;  Mignan  v. 
Parry,  31  Bea.  211;  and  see  as  to  the  effect  of  recitals,  Coates 
V.  Eeme,  I.  E.  7  Eq.  113,  134. 

If  the  articles  themselves  are  not  enforceable,  as  where  they  are 
entered  into  by  an  infant,  especially  where  the  settlement  does 
not  effect  the  same  purposes  as  are  declared  by  the  contract,  the 
settlement  is  not  regarded  as  a  ratification,  and  is  treated  as 
voluntary  and  void  as  against  a  purchaser  for  value:  Trowell  v. 
Shenton,  BCD.  318.  As  to  when  post-nuptial  settlements  are 
to  be  treated  as  voluntary,  see  Teasdale  v.  Braithivaite,  5  C.  D. 
630;  Re  Foster  and  Lister,  6  C.  D.  87;  Williams  v.  Walker,  9 
Q.  B.  D.  576;  Shurmur  v.  Sedgwick,  24  C.  D.  597;  Green  v. 
Paterson,  32  C.  D.  95;  and  see  ante,  p.  99. 

A  settlement  of  chattels  after  marriage  but  made  in  pursuance 
of  an  ante-nuptial  agreement  is  a  "marriage  settlement"  within 
sect.  4  of  the  Bills  of  Sale  Act,  1878,  and  need  not  be  registered; 
the  fact  that  other  chattels  have  been  substituted  for  the  chattels 
agreed  to  be  settled  makes  no  difference:  Courcier  v.  Bardili,  27 
Sol.  J.  276;  Be  Beis,  1904,  2  K.  B.  769. 

If  the  rights  of  purchasers  for  value  without  notice  have  inter- 
vened before  the  Court  has  been  asked  to  carry  into  effect  the 
intention  of  the  articles,  the  Court  refuses  to  interfere:  West  v. 
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Errisseij,  1  B.  P.  C.  225;  Powell  v.  Frke,  2  P.  W.  536; 
^Y wrick  v.  Wavricl;,  3  Atk.  291;  but  unless  the  articles  are  so  with  notice, 
equivocal  or  ambiguous  as  to  render  it  doubtful  in  what  manner 
effect  can  be  given  to  them,  a  purchaser  with  notice  is  bound  by 
the  equity  of  tlioso  who  are  entitled  to  the  benefit  of  the  principles 
above  stated  which  allow  a  modification  of  such  articles:  Thomp- 
son V.  Simpson,  1  Dr.  &  War.  491. 

Executory  Trusts  in  Wills.] — In  the  case  of  wills,  the  object  of  In  wills; 
the  testator  can  be  gathered  only  from  the  words  he  uses;   and  ^eexecutory. 
therefore  there  is  not  present  that  guide  to  his  purpose,  which  is 
furnished  in  the  case  of  marriage  articles,  by  tlie  nature  of  the 
intended  relation  between  tlie  parties.    Thus  the  Court  will  mould 
executory  limitations  in  a  will  only  where  tlie  testator  has  declared 
the  trust  in  an  imperfect  or  inaccurate  manner.     In  other  words, 
if  the  testator  has  been  "his  own  conveyancer,"  i.e.,  has  suffi- 
ciently shown  the  limitations  to  be  inserted  in  the  contemplated 
instrument,  no  deviation  from  those  limitations  will  be  permitted: 
Bhclcburn  v.  Stablps,  2  V    &  B.  369;  Egerton  v.  Broiimlow,  4 
H.  L.  C.  1 ;  Jercoise  v.  Duke  of  Northumberland,  1  J.  &  W.  559; 
Rochforf  V.  Fiizmaurice,  2  Dr.  &  War.  1;  Doncaster  \.  Doncaster, 
3  K.  &  J.  26;  SacJa>ille-West  v.  Holmesdalr,  L.  R.  4  H.  L.  543; 
Duncan  v.  Blvett,  I.  B.  4  Eq.  469;  Re  Nelley,  26  W   R.  88;  Ee 
Ballancc,  BciUance  v.  Lanphier,  42  C.  I).  62.    Subject,  however,  Mode  of 
to  this  qualification,  an  executory  trust  in  a  will  is  to  be  executed  execution, 
in  the  same  way  as    an    executory    trust    in  marriage  articles: 
Jervoise  v.  Duke  of  Northumberland,  1  J    &  W   552;  Rochfortv. 
Fitzmaurice,  supra;  see  Miles  \.  Harford,  12  C.  D.  at  p.  699. 

In  conformity  with  those  principles,  it  has  been  held  that  under  Prohibition 
a  direction  in  a  Avill  to  settle  lands  in  trust  for  A.  and  the  heirs  of  ?;?™* 
his  body,  but  so  that  he  should  not  have  power  to  dock  the  entail, 
he  could  ha\e  an  estate  for  life  only,  that  being  the  clear  intention 
of  the  testatrix,  though  if  the  trust  had  not  been  executory  he 
must  have  taken  an  estate  tail,  which  he  could  bar  notwithstanding 
any  such  proviso:  Leonard  v.  Earl  of  Sussex,  2  Vern.  526;  and 
see  Papillon  v.  Voice,  2  P  Wms.  471,  where  the  life  estate  to  A. 
was  to  be  without  impeachment  of  waste,  and  trustees  to  preserve 
were  interposed  between  it  and  the  trust  for  the  heirs  of  the  body 
of  A.  (as  to  whirh  see  V enables  v,  Morrix,  7  T.  R.  342;  Doe  v. 
Hicks,  7  T.  R.  433),  and  a  life  estate  only  was  held  to  have  been 
devised;  and  the  leading  case  of  Glenorehy  v.  Bosville  (W.  & 
T.  L.  C,  Vol.  II.,  778)  is  to  the  same  effect,  though  there  the  trust 
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was  to  convey  to  the  use  of  Lady  Glenorchy  for  life, 'with  remainder 
to  the  issue  of  her  body;  and  see  Meure  v.  Meure,  2  Atk.  265; 
Stonor  V.  Cunven,  5  Sim.  264;  Eadwen  v.  Hadu?en,  23  Bea.  551. 

Where  there  was  a  direction  to  purchase  land  and  to  settle  it 
upon  trust  for  A.  and  his  issue  successively  in  tail  male,  with  a 
direction  to  pay  the  income  until  purchase  to  A .  and  his  sons  and 
issue  male,  a  strict  settlement  was  decreed:  White  v.  Carter,  2 
Ed.  366;  see  Parker  v.  Bolton,  6  L.  J    Ch.  98. 

The  intention  to  exclude  a  husband  by  making  it  impossible 
that  ho  should  become  tenant  by  the  curtesy,  as  shown  by  an 
executory  trust  for  a  woman  for  her  separate  use,  with  remainder 
for  the  heirs  of  her  body,  will  be  effected  by  limiting  her  estate 
to  a  life  interest:  Rohertu  v.  BixurlJ,  1  Atk.  607;,  Stonor  v. 
Curwen,  5  Sim.  264.  Where  the  executory  trust  was  in  favour 
of  the  testator's  son  and  his  wife  and  children,  an  intention  shown 
that  the  children  meant  those  of  any  wife  of  the  son  was  held 
strong  enough  to  allow  a  second  wife  to  take  a  jointure:  Mason 
V.  Mason,  I.  R.  5  Eq.  288;  and  an  intention  of  a  similar  nature 
was  inferred  in  favour  of  a  second  husband  in  Re  Nash,  Nash  v. 
Allen,  42  C.  D.  54.  In  Ee  Parrott,  Walter  v.  Parrott  (33  C.  D. 
274),  the  intention  to  include  only  a  first  husband  was  gathered 
from  the  will,  and  a  second  husband  was  not  allowed  to  take  a 
life  interest. 

A  life  estate,  with  remainders  successively  in  tail  male,  was 
given  where  the  lands  were  to  be  settled  upon  A.,  his  heirs  and 
successors,  in  the  direct  male  line  lawfully  begotten:  Shelton  v. 
Watson  (16  Sim.  542),  where  also  in  a  certain  event  a  similar 
settlement  was  by  the  will  directed  to  be  made  on  other  persons, 
with  a  declaration  that  the  estate  should  nrver  go  out  of  the 
family.  And  in  Thompson  v.  Fifiher  (10  Eq.  209),  where  the 
tr-ust  was  to  convey  to  a  son  and  the  heirs  of  his  bodj^,  but  so  that 
if  ho  died  without  leaving  issue  the  i^roperty  should  go  to  a 
daughter  in  fee,  V,-C.  James  held  that  the  testator  had  not  been 
"  his  own  conveyancer,"  and  that  the  trust  must  be  executed  by  a 
conveyance  to  the  son  for  life,  with  remainder  to  his  first  and 
other  sons  and  daughters  as  purchasers  in  tail,  with  remainder  to 
the  daughter  previously  mentioned  in  fee:  see  Hurry  v.  Morgan, 
3  Eq.  152. 

If  the  testator  has  declared  uses  of  certain  lands,  and  directs 
other  lands  to  be  bought  and  held  upon  the  same  uses,  the  will  is 
not  executory  as  to  the  latter,  and  the  estate  of  the  first  taker  will 
not  be  cut  down:  Aii^fen  v.  Taylor,  1  Ed.  361;  but  see  as  to  this, 
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Green  v.  8ie>phens,  17  Ves.  64,  and  the  other  cases,  disapproving 
the  principle,  cited  in  Jarman  on  Wills,  6th  ed.  p.  1874. 

Trusts  are  often  declared  by  reference  to  other  trusts  mentioned  Trusts  by 
either  in  the  same  or  some  other  document;  trusts  so  declared  are  ^'^  |'™"°^- 
not  to  he  read  so  as  to  create  a  duplication  of  charges  in  the 
absence  of  clear  intention  to  the  contrary:    Trew  v.   Perpetual 
Trustee  Co.,  1895,  A.  C.  -364;  EindJe  v.  Taylor,  5  D.  M.  &  G. 
577;  Be  Marquis  of  Bristol,  Grey  v.  Grey,  1897,  1  Ch.  946. 

Where  trusts  are  declared  by  reference  the  two  funds  do  not, 
unless  so  expressed,  form  one  fund  for  the  purpose  of  a  hotchpot 
clause:  He  Cavendish,  1912,  1  Ch.  794.  Secus,  where  the  second 
fund  can  be  treated  as  being  by  way  of  accretion  to  the  original 
trust  fund:  Re  Fraser's  Settlement,  1913,  2  Ch.  224.  But  there 
is  no  rule  of  construction  that  trusts  by  reference  should  so  blend 
the  funds:  Be  Wood,  1913,  2  Ch.  574.  The  cases  do  not  seemi 
to  lay  down  any  principle,  and  each  case  must  be  decided  with 
reference  to  the  intention  of  the  settlor:  Ibid.  The  circumstances 
may  be  such  as  to  create  a  new  and  distinct  settlement:  Be  Beau- 
mont, 1913,  1  Ch .  325 .  So  \vhere  a  person  assigned  all  his  interest 
under  a  settlement  and  subsequently  further  property  was  be- 
queathed to  be  held  upon  the  trusts  of  the  settlement,  it  was  held 
that  the  further  property  did  not  pass  under  the  assignment,  the 
bequest  merely  creating  a  new  referential  settlement ;  Be  Walpole, 
1903, 1  Ch.  928.  ' 

And  where  there  are  indications  that  the  testator  intended  that  Intent  to  give 
the  first  taker  should  have  an  estate  tail,  it  will  not  be  cut  down .  estate  tail. 
So  if  the  testator  uses  apt  words  to  create  an  estate  tail,  and  there 
are  no  such  elements  in  the  will  as  an  appointment  of  trustees  to 
preserve,  nor  a  prior  life  estate,  nor  a  restriction  against  waste,  his 
intent  to  give  an  estate  tail  will  be  respected :  Blackburn  v.  Stables, 
2  V  &  B.  367;  MarsJmEv.  BausfieW{2  Madd.  166),  where,  if  an 
estate  tail  had  not  been  held  to  have  been  limited  to  the  grand- 
children, a  grandson  born  after  the  death  of  the  testator  could  not 
have  taken  on  the  ground  of  remoteness:  and  see  Kumberston  v. 
Humberston,  1  P  Wms.  332;  Lyddon  v.  ElUson,  19  Bea.  565; 
Parfitt  v.  Hember,  4  Eq.  443;  but  as  to  the  cases  of  Blackburn  v. 
Stables  and  Marshall  v.  Bous field,  see  Jervoise  v.  Northumberland 
(1  J.  &  W  559),  where  there  was  a  distinct  direction  to  "  entail," 
and  Lord  Eldon  doubted  whether  even  that  exjjression  did  not 
leave  the  trust  merely  executory.  But  in  GraiMs  v.  Hicks  (11 
Sim.  536),  where  lands  were  to  be  settled  on  A.  and  his  heirs  in 
"strict  entail,"  it  was  held  that  A.  took  a  life  estate  only. 
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A  direction  to  settle  as  counsel  shall  advise  will  sometimes  be 
used  as  an  indication  that  the  trust  is  merely  executory,  as  to 
which  see  Bastard  v.  Probif,  2  Cox,  6;  White  v.  Carter,  2  Ed. 
366;  Marshall  v.  Bousfidd,  2  Madd.  166;  Sadmlllei-'W est  v. 
Holmesdale,  L.  E.  4  H.  L.  543,  575;  so  with  a  direction  to  settle 
as  the  executors  or  trustees  shall  think  proper:  Read  v  Snell, 
2  Atk.  642. 

In  the  ease  of  trusts  to  settle  according  to  the  limitations  of  a 
peerage  granted  by  patent^,  and  thus  inalienable,  the  Court  gives 
an  estate  for  life  only  to  each  successive  peer:  Lord  Dorchester  v. 
Earl  of  Effingham,  3  Bea.  180,  where  the  words  were  that  the 
estate  was  "to  be  attached  as  closely  as  possible  to  the  title";  see 
Woolmore  v.  Burrows,  1  Sim.  512;  Bankes  v.  Le  Despencer,  10 
Sim.  576;  Rowland  v.  Morgan,  2  Ph.  764;  Sackmlle-West  v. 
Holmesdale,  sup-a,  which  are  all  to  the  same  effect.  But  the  life 
tenant  is  in  these  cases  restricted  from  waste:  L.  R.  4  H.  L. 
543;  and  see  Stanley  v.  Coulthurst,  10  Eq.  259. 

Where  an  executory  settlement  was  b}'  will  directed  but  after- 
wards improperly  framed,  the  Court  declared  the  interests  of  bene- 
ficiaries according  to  what  ought  to  have  been  the  limitations: 
Rco-ris  v.  Loftus  (No.  2),  1903,  1  Ir.  R.  203. 


Leaseholds.  Executory  Trusts  of  Leaseholds  and  Chattels.] — Where  lease- 

holds are  bequeathed  by  reference  to  the  limitations  of  freeholds, 
with  such  words  as  that  they  arc  to  be  held  upon  trusts  which, 
having  regard  to  the  difference  of  tenure,  "  will  best  or  most  nearly 
correspond"  with  the  freehold  limitations,  such  a  gift  is  execu- 
tory; and  as  a  strict  adherence  to  those  limitations  would  in  most 
cases  render  the  trusts  of  the  leaseholds  void  for  remoteness,  as 
where  there  are  shifting  clauses  as  to  the  ownership  of  two  dif- 
ferent freehold  estates,  or  the  like,  the  Court  would  model  the 
trusts  so  as  to  obviate  the  objection  of  remoteness:  Miles  v. 
Harford,  12  C.  D.  691;  and  see  Re  Harvey,  Peek  v.  Savory,  39 
CD.  289.  But  where  the  bequest  of  a  leasehold  house  was  to  a 
peer  and  "his  successors,  and  to  be  enjoyed  with  and  to  go  with 
the  title"  (Re  Johnston,  Cockerell  v.  Earl  of  Essex.,  26  C.  D. 
538),  Chitty,  J.,  held  that  these  words  were  not  sufKcient  to  create 
an  executory  trust,  so  that  the  Court  could  cut  down  the  peer's 
interest  to  a  life  estate,  and  that  he  took  an  absolute  interest, 
deciding  the  case  by  analogy  to  the  cases  as  to  bequests  of  chattels, 
and  with  particular  reference  to  Shelley  v.  Shelley,  6  Eq.  540, 
and  Rr  Tifternnit  Eirmoiith,  Exmonth  v.  Praed,  23  C.  D.  1-58, 
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With  regard  to  limitations  of  personal  estate  or  chattels  by,  Chattels  and 
reference  to  limitations  of  real  estate  or  as  heirlooms,  it  appears  to 
be  now  settled  that  the  addition  of  the  words  "as  far  as  the 
rules  of  law  or  equity  permit,"  or  the  like,  will  not  render  the  gift 
executory,  so  as  to  prevent  the  first  tenant  in  tail  by  pu,rchas;& 
from  obtaining  an  absolute  interest  at  birth:  Foley  v.  BurneU, 
1  B.  C.  C.  "274;  Scar^didc  v  Curzon,  1  J.  &  H.  40,  which  contains 
an  elaborate  review  of  the  i>revious  authorities:    ToUemache  v.  First  tenant 
Covenfn/,  2  CI.  &  F    611;   Christie  v.  Gosling,  L.  ~R.  1  H.  L.  purohasJ 
279,  284;  Harrington  v.  Hciyrington,  L.  E.  5  H.  L.  87;  72e  Hill,  takes  abso- 
H.  v    H.,  1902,  1  Oh.  807;   Re  FothergiU,  1903,  1  Oh.  149.    ''^^^' 
And  this  result  is  not  altered  although  the  tenant  in  tail  may 
have  died  in  infano}',  so  that  the  heirlooms  may  go  to  his  father 
as  next  of  kin:  Frjie,//  y.  Burncll,  supra.     But  chattels  bequeathed  subject  never- 
as  heirlooms  to  go  along  with  and  to  be  enjoyed  by  the  person  ^,.^g^^  ° "" 
for  the  time  being  entitled- under  the  settlement  to  the  "actual" 
possession  of  settled  real  estate,  will  not  vest  absolutely  in  a  teiiant 
in  tail  who  dies  in  the  lifetime  of  the  tenant  for  life:  Re  Angetr- 
stein,  A.  v.  A.,  1895,  2  Ch.  883;  Re  Father  gill,  supra.     It  has 
been  held  that  there  is  no  objection  to  a  provision  that  the  person 
taking  the'chattels  shall  be  fixed  with  a  trust  to  f)ermit  the  same 
to  be  used  during  his  life  by  another,  e.g.,  his  wife:  Re  Gerard, 
Gosselin  v.   Gerard,   1906,  W    N.  21.     The  distiniction  to  be 
observed  is  whether  the  testator  has  shown  an  intention  to  tie 
up  personal  property  in  a  way  which  the  law  will  not  permit, 
or  whether  there  is  a  general  intention  that  it  is  to  be  enjoyed 
with  the  estate,  and  so  vesting  in  the  taker  of  the  first  estate  of 
inheritance:  per  Wood,  V  -C,  in  Re  Johnson,  2  Eq.  716,  720. 

A  mere  declaration  that  personalty  shaU.  devolve  and  pass  ,as  Personalty  to 
realty  is  in  itself  inoperative.  Personalty  can  only  be  made  to  8°  as  realty, 
pass  as  realty  hy  the  creation  of  an  imperative  trust  for  conversion 
into  realty,  and  for  the  settlement  of  such  realty  to  uses  creating 
the  estates  desired.  A  bequest  therefore  of  personalty  upon  trusts 
upon  which  the  same  would  be  held  if  it  had  arisen  from  a  sale 
under  the  Settled  Land  Act  of  freeholds  in  strict  settlement  will 
give  the  money  absolutely  to  the  first  tenant  in  tail  by  purchase 
without  any  disentailing  deed,  and  on  his  death  it  Avill  go  to  his 
next  of  kin:  Re  Walker,  Mackintosh-Walker  v.  Walker,  1908,  2 
Ch.  705. 

Notwithstanding  the  rule  stated  above,  the  Court  ^^-ill  give  effect  Intent  to 
to  an  intention  or  direction  to  postpone  the  vesting  of  the  chattels  ^°3tP™till 
until  the  infant  tenant  in  tail  attains  twenty-one:    Christie  v,  twenty-one. 

9(2) 
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Gosling,  L.  R.  1  H.  L.  279;  Harrington  v.  Harrington,  5  ibid. 
87;  or  where  the  tenant  in  tail  has  a  defeasible  estate  liable  to 
be  divested  on  a  contingency  which  has  not  happened:  Hogg  v. 
Jones,  32  Bea.  45,  as  to  which  case,  see  Re  Cressic^ell,  Parkin  v. 
Cresswell,  24  C.  D.  102.  If  the  gift  is  merely  to  the  person 
entitled  for  the  time  being  to  the  real  estate,  the  tenant  for  life 
has  the  user  of  the  chattels,  but  the  absolute  interest  is  not  vested 
in  any  person  until  the  birth  of  a  tenant  in  tail  by  purchase: 
Searsdale  v.  Curzon,  supra.  As  to  the  meaning  of  a  provisio 
restricting  the  vesting  to  the  case  of  "  a  tenant  in  tail  in  posses- 
sion," see  Mwtelli  v.  Holloway,  L.  E.  5  H.  L.  532;  Marquis  of 
Bute  V.  Ryder,  27  C.  D.  196. 
Chattels  to  go       With  regard  to  the  devolution  of  chattels  directed  to  go  with  a 

with  title.  .111.,  1         .„     ■  1  1      <i 

title,  the  rule  is  that  the  gift  is  not  executory,  although  to  be  so 
far  as  the  rules  of  law  or  equity  permit,"  or  described  as  "  in  the 
nature  of  heirlooms,"  and  the  chattels  vest  in  the  first  person 
who  obtains  the  title  after  the  death  of  the  testator:  Tollemaoha  v. 
Coventry,  2  CI.  &  F.  611;  Re  Viscount  Exmmith,  23  C.  D.  158; 
Re  Hill,  H.  V.  H.,  1902,  1  Ch.  807;  Re  Gerard,  Gosselin  v. 
Gerard,  1906,  W.  N.  21 .  Where  the  gift  of  chattels  was  a  direct 
one  to  the  eldest  son  "and  his  heirs  earls  of  Ab*gavenny" 
{Rowland  v.  Morgan,  2  Ph.  764),  and  to  the  sixth  Earl  of  Essex 
and  "his  successors"  (Re  Johnston,  26  C.  D.  538),  the  legatee 
was  held  to  take  an  absolute  interest;  cf.  Montagu  v.  Tnchiquin, 
23  W.  R.  592;  and  see  Shett&y  v.  Shelley,  6  Eq.  540. 
When  A  direction  to  executors  to  select  articles  to  be  held  and  settled 

exeou  ory.  ^^  heirlooms  to  go  with  the  title  is  executory,  and  a  reference  to 
Chambers  to  prepare  a  proper  settlement  of  them  will  be  ordered : 
Re  Johnston,  26  C.  D.  at  p.  '548.  In  oases  where  the  Court  holds 
the  gift  to  be  executory,  as  where  there  is  a  covenant  to  settle,  &c., 
the  form  of  settlement  is  that  the  chattels  shall  go  with  the  real 
estate,  so  far  as  the  rules  of  law  and  equity  will  allow,  but  not 
to  vest  in  a  tenant  in  tail  taking  by  purchase  and  dying  under 
twenty-one  without  leaving  issue  inheritable  under  the  entail:  see 
the  order  in  Sackville-West  v.  Holmesdale,  L.  R.  4  H.  L.  at 
p.  579. 

Provisions  introduced  in  perfecting  Executory  Trusts.] In 

settlements  of  land  since  the  Conveyancing  Act,  1881  and  the 
Settled  Land  Act,  1882,  it  is  not  necessary  or  desirable  to  insert 
ordinary  powers  to  be  exercised  by  trustees,  since  during  the 
minority  of  any  person  entitled  to  the  rents  the  trustees  have 
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powers  of  management  under  sect.  42  of  the  former  Act,  and  the 
person  who  is  tenant  for  life  within  the  meajaing  of  the  Act  has 
mucii  larger  powers  tJian  the  Court  would,  according  to  the  autho- 
rities mentioned  below,  confer.  Such  settlements  when  directed 
by  the  Court  are  now  limited  to  stating  the  jaropei'  limitations  of 
the  property  according  to  its  interpretation  of  the  executory  trusts. 

The  cases  in  which  the  judges  have  settled  the  general  form  of 
the  settlement  hav(>  already  been  mentioned,  cmte,  pp.  123,  124, 
125. 

The  Court  will  include  females  as  comprised  in  the  term  "  heirs  ProTisious as 
of  the  body":  Bastard  v.  Proby,  2  Cox,  6;  or  "issue":  Meure  t°f«°i^l«8. 
V.  Mewe,  2  Atk.  265;  Treco)-  v.  Trevor,  1  H.  L.  C.  239.  And  if 
the  settlement  is  to  be  to  the  separate  use  of  females  a  restraint  on 
anticipation  will  be  added:  Turner  v.  Sargent,  17  Bea.  515; 
Loch  V.  Bagley,  4  Eq.  122;  and  a  power  to  appoint  a  life  interest 
to  a  husband:  Charlton  v.  Rendall,  11  Ha.  296.  As  to  directions 
that  females'  shares  should  be  "  strictly  settled,"  or  "  settled  ufion 
them  respectively,"  see  Alt  v.  Alt,  4  Giff.  84;  Lock  v.  Bagley, 
4  Eq.  122;  Be  Spicer,  S.  v.  S.  (84  L.  T.  195),  where  the  settle- 
ment was  directed  in  the  event  of  a  daughter  marrying,  and  the 
female  marrying  was  given  a  life  interest  restrained  from  antici- 
pation, and  the  settlement  was  in  the  usual  form  of  settlement  of 
wife's  property. 

The   life   estates   inserted    ai'e    generally    limited   sans   waste:  Waste. 
Leonard  v.  Sussex,  2  Vem.  526;   Theobald,  pp.  729,  730;   but 
not  if  there  is  a  restraint  against  anticipation,  which  is  held  to  Restraint 
be  inconsistent  \vith  the  restriction  on  waste:   Clive  v.  Clive,  7  ^^gamst  anti- 

'         cipation. 

Ch.  433. 

Where  before  the  recent  statutes  the  testator  directed  all  usual  "  Usual 

powers  to  be  insei'ted  in  the  settlement,  powers  of  management  P°^^^'''- 

were  given,  such  as  powers  to  lease,  to  grant  building  leasee,  to 

partition,  to  transpose  securities,  to  appoint  new  trustees:  Bedford 

v.  Abercorn,  1  M.  &  Cr.  312;  Sampayo  v.  Gould,  12  Sim.  426; 

Scott  V.  Steward,  27  Bea.  367.    And  a  j)ower  of  sale  and  exchange 

was  a  "usual"  power:   Peake  v.  Penlington,  2  V.  &  B.  311; 

Turner  v.  Sargent,  17  Beia.  515;  Wise  v.  Piper,  13  C.  D.  848; 

but  not  if  the  trusts,  though  executory,  were  so  fully  stated  as  to 

justify  the  exclusion  of  suoli  a  power:  Wheat e  v.  Hall,  17  Ves. 

80;  or  if  it  was  doubtful  whether  the  powers  were  to  be  exercised 

by  the  tenant  for  life  or  by  the  trustees:  Breivster  v.  Angell,  1  J. 

&  W   625;  Eorne  v.  Burton,  Jao.  437. 

If  an  intention  is  sho^vn  that  the  children  of  the  legatee  are  Powerof 

appoiutinent. 
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to  be  benefited,  a  power  of  appointment  will  be  given  to  the 
legatee:  Be  Gowcm,  17  C.  D.  778.  Secus,  where  an  intention  is 
shown  that  the  ohildren  are  to  take  equally:  Re  Parrott,  33  C.  D. 
274. 

But  powers  of  jointuring  or  charging  portions  are  not  within 
the  category  of  "  usual  powers,"  for  the  Court  cannot  say  bo  what 
extent  such  ohargas  should  go:  Rill  v.  Rill,  6  Sim.  136;  Riggin- 
son  V.  Barneby,  2  S.  &  S.  616;  Re  drier,  L.  R.  5  H.  L.  688; 
but  see  Wright  v.  Wright,  1904,  1  Ir.  R.  360.  But  if  the  will 
gives  powers  of  jointuring  and  charging  portions,  and  a  codipil 
directs  a  settlement  \vith  such  powers  as  counsel  should  advise, 
tl:i,ey  will  be  inserted  into  the  settlement:  Sackville-West  v. 
Holmesdale,  Ij.  R.  4  H.  L.  543.  Powers  of  maintenance,  educa- 
tion and  advancement  were  put  in  as  "  usual  powers":  Mayn  v. 
Mayn,  5  Eq.  150;  Re  Nash,  42  C.  D.  54;  but  not  a  hotchpot 
clause:  Lees  v.  Lees,  I.  R.  5  Eq.  549;  nor  a  covenant  to  settle 
after-acquirod  pro])eity:  Re  Maddy,' 1901,  2  Ch.  820. 

If  some  powers  were  mentioned  by  the  testator,  no  others  were 
inserted,  unless  from  the  context  of  the  general  words  referring  to 
sudi  powers  it  could  be  gathered  that  the  testator  only  meant  that 
those  mentioned  should  be  put  in  at  all  events:  Lindow  v.  Fleet- 
ivoad,  6  Sim.  152;  PearseY.  Baron,  Jao.  158;  Brewster  y.  Angell, 
supra. 

If  the  direction  in  the  will  to  settle  is  too  vague,  e.g.,  to  settle 
"on  marriage,"  the  Court  cannot  execute  it  at  all:  Magrath  v. 
Morehead,  12  Eq.  491;  Mimt  v.  Glynes,  41  L.  J.  Ch.  639;  in 
articles,  a  direction  to  "  suitably  provide  for  younger  children  "  is 
not  held  to  be  so  vague  a«  not  to  be  capable  of  execution :  Brenan 
V.  Bfenan,  I.  R.  2  Eq.  266. 

In  Re  Jordan's  Trusts  (1903,  1  Ir.  R.  119),  where  a  direction 
to  settle  legacies  gi\'en  to  females  was  ignored  until  they  were  past 
child-bearing  and  had  remained  unmarried,  the  direction  was 
disregarded  and  the  legacies  ordered  to  be  paid  to  the  legatees. 


Covenant ; 
how  con- 
strued. 


Covenant  to  Settle  After-acquired  Property.] — Whether  pro- 
perty falls  within  the  covenant  or  not,  must  turn  upon  the  con- 
struction of  the  covenant,  and  the  question  in  each  case  muet  be 
whether  on  the  true  construction  of  the  covenant  the  particular 
property  falls  within  it  or  not.  It  is  not  material  to  consider 
the  intention  with  which  after-acquired  property  is  given.  A 
gift  is  not  less  a  gift  because  the  donor  of  the  gift  intends  that 
it  shall  not  follow  the  bargain  which  the  donee  has  made  as  to 


COVENANT  TO  SETTLE  AFTER-ACQtJIRED  PROPERTY.  135 

its  devolution.  You  may  look  at  the  way  in  whioh  it  is  given  to 
see  if  it  is  a  gift  coming 'within  the  terms  of  the  covenant  to  settle, 
but  no  declaration  of  intention  as  to  what  are  to  be  the  oonse- 
queiwjes  can  have  any  effect:  Schol field  v.  Spoone>\  26  G.  D.  94; 
Tremayne  v.  Bashleigh,  1908,  1  Ch.  681,  687. 

Where  the  covenant  is  by  the  husband  alone  that  the  property  -when  bind- 
"  shall  be  settled,"  not  saying  by  whom,  but  the  wife  is  a  party  to  ^"&  ™  '"'^®- 
the  settlement,  the  covenant  is  binding  on  the  wife:  Re  Haden, 
1898,  2  Ch.  220. 

So  where  the  acts  to  be  done  in  pursuance  of  the  covenant  are 
to  be  done  by  the  wife  as  well  as  the  husband  (Re  De  Ros,  31 
C.  D.  81),  or  by  all  proper  parties  (Butcher  v.  Butcher,  14  Beav. 
222),  the  wife  is  bound. 

But  •\\here  there  is  a  mere  covenant  by  the  husband  alone  that 
he  will  settle,  and  the  acts  are  only  to  be  done  by  him,  it  does 
not  bind  the  wife:  Dawes  v.  Tredwell,  18  C.  D.  354;  unless  the 
property  is  specified  in  the  covenant:  Lee  v.  Lee,  4  C.  D.  175. 

Before  1908  the  personal  property  of  an  infant  wife  was  liable  Infant, 
to  be  bound  by  a  covenant  to  settle  it  entered  into  by  her  husband 
alone,  without  the  wife's  joinder,  so  as  to  deprive  her  of  separate 
property  acquired  under  the  Conveyancing  Act,  1882:   BucMand 
V.  BucMand,  1900,  2  Ch.  534. 

But  by  the  Married  Women's  Property  Act,  1907,  such  settle- 
ments are  not  to  be  binding  unless  executed  by  the  wife  if  of 
full  age  or  confirmed  by  her  after  she  attains  full  age,  though 
if  she  dies  an  infant  the  covenant  will  bind  any  interest  in  her 
property  coming  to  the  husband  on  her  death. 

Covenants  to  settle  by  a  woman  who  is  an  infant  are  voidable 
only,  and  will  bind  her  unless  she  prom])tly  repudiates  them  after 
attaining  full  age:  Viditz  v.  O'Hagan,  1900,  2  Ch.  87. 

Property  bound  by  the  Covenant.] — As  a  rule  covenants  to 
settle  only  bind  corpus  and  not  income.  Therefore  they  do  not 
bind  a  life  estate  or  an  annuity  unless  it  is  plainly  intended  tliat 
they  should  do  so:  Re  Doivdmg,  1904,  1  Ch.  441;  Re  Mackenzie, 
1911,  1  Ch.  578. 

Nor  will  the  covenant  bind  jDroperty  which  the  wife  has  piu'-  Savings. 
chased  out  of  her  savings  of  income:  Finlajj  v.  Dnrlii/g,  1897,  1 
Ch.  719;  Be  Clutterbuck,  1905,  1  Ch.  200. 

Nor  will  it  bind  property  coming  to  the  wife  with  a  restraint  Restraint  on 
on  anticipation,  unless  she  is  merely  restrained  while  liev  interest  anticipation, 
remains  reversionary:  Re  Banlces,  1902,  2  Ch.  333. 


136 


EXECUTORY  TRUSTS. 


Power. 


Estate  tail. 


aif  ts  by 
husband. 


■luccessiotiis , 


Now  entitled. 


During 
coverture. 


Become 
entitled. 


Future 
property. 


Different 
title. 


Nor  does  the  ooveaiant  apply  to  a  mere  power,  and  therefore  it 
docs  not  oblige  her  to  exercise  a  general  power  of  appointment  m 
favour  of  herself  or  the  trustees  of  the  settlement:  Townshend 
V.  Harrowby,  27  L.  J.  Ch.  553;  Tremayne  v.  Rashleigh,  1908, 
1  Ch,  681;  Vetch  v.  Elder,  1908,  W.  N.  137. 

Nor  is  sucli  a  oo\'enant  applicable  to  an  estate  tail  so  as  to 
oblige  the  wife  to  disentail  and  convey  the  fee  simple  to  tho 
trustees  of  the  settlement:  Re  Dunsany's  Settlement,  1906,  1  Ch. 
578;  see  Re  Pearse,  1909,  1  Ch.  304. 

Whether  such  covenants  include  gifts  made  bj-  a  husband  to 
his  wife  seems  doubtful,  but  according  to  the  weight  of  authority 
such  gifts  are  caught  by  the  covenant:  Re  Plumptre,  1910,  1  Ch. 
609;  Leigh-White  v.  Ruttledge,  1914,  1  Ir.  R.  135. 

Tho  covenant  does  not  apply  to  a  mei-e  spes  successionis,  though 
it  does  apply  to  an  interest  in  expectancy:  Re  Mudge,  1913,  2 
Ch.  92;  and  to  a  bonus  under  the  Irish  Land  Act:  Tremayne  v. 
Rashleigh,  supxe ;  but  see  Re  Skelton,  1910,  1  Ir.  R.  161. 

A  covenant  to  settle  property  to  which  the  wife  "  is  no\N- 
entitled,"  or  words  to  that  effect,  includes  property  to  which  she 
is  entitled  in  reversion  or  contingently:  Re  Jackson,  13  C.  D.  189. 

A  covenant  to  settle  after-acquired  property  of  the  wife  is  prima 
facie  limited  to  property  acquired  during  coverture,  and  does  not 
apply  after  the  death  of  the  husband:  Re  Edwards,  9  Ch.  at 
p.  100;  Re  Coghlan,  1894,  3  Ch.  76;  nor  after  a  judicial  separa- 
tion: Davenport  v.  Marshall,  1902,  1  Ch.  82;  nor  after  a  decree 
absolute  for  divorce:  Sinclair  v.  Fell,  1913,  1  Ch.  155. 

In  the  absence  of  any  explanatory  recitals  a  covenant  to  settle 
property  to  which  "  the  wife  or  the  husband  in  her  right  shall 
become  entitled  "  comprises  property  to  which  she  was  entitled 
at  the  date  of  the  marriage:  Williams  v.  Mercier,  10  A.  C.  1; 
and  see  Re  Garnett,  33  C.  D.  300. 

A  'Covenant  to  settle  future-axjquired  property  without  more 
includes  property  which  falls  into  possession  during  coverture: 
Re  Clinton,  13  Eq.  295;  Re  Williams'  Settlement,  1911,  1  Ch. 
441;  and  also  property  whioh  is  acquired  in  title  only,  although 
IDOssession  is  not  acquired  during  coverture:  Re  Michell's  Trusts, 
9  C.  D.  5.  But  where  there  is  neither  acquisition  of  title  nor 
acquisition  of  possession  there  is  nothing  on  which  the  words  of 
the  covenant  can  act:  Re  J  ones,  2  C.  D.  362. 

Where  the  property  covenanted  to  be  settled  is  specifically 
described  by  reference  to  the  title,  and  the  settlor  subsequently 
becomes  possessed  of  it  by  a  title  different  from  that  described 
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in  the  covenant,  tlie  covenant  will  not  bind  it:  Siueetapple  v.  Hor- 
lock,  11  C.  D.  745;  Smith  v.  Osborne,  6  H.  L.  C.  375;  see  Ee 
Walpole,  1903,  1  Ch.  928. 

Where  the  tx)venant  is  to  settle  all  property  exceeding  u  certain  Covenant 
f-Lim  or  \alue,  the  value  is  not  the  value  of  the  wife's  interest  in  the  g^^g  above 
proper!}',    but   the   value  of  the  property   in  which   she   has   an  -'  certain 
interest   after  deducting  duty:    Re  Mackenzie,  2  Ch.   345;    Re 
Pares,  1901,  1  Ch.  708. 

Where  the  fund  originally  exceeds  the  minimum,  but  by  reason  Advances, 
of  advances  made  while  it  was  still  reversionary  it  has  been  reduced 
below  the  minimum,  the  advances  must  be  brought  into  account  in 
estimating  the  value  of  the  fund:  Hood  v.  Franklin,  16  Eq.  496. 

A  policy  effected  by  the  husband  on  his  own  life  in  favour  of  Policy, 
his  wife  was  held  not  to  be  caught  by  the  covenant,  because  the 
A-alue  must  be  ascertained  at  the  time  Avhen  it  was  effected:   Re 
Har court,  1911,  W    N.  214. 

In  manj-  covenants  the  minimum  amount  to  be  settled  is  limited  "  From  one 
to  property  derived  "from  one  and  the  same  som-ce,"  but  even  source." 
where  these  words  are  absent  they  will  generally  be  implied,  and 
where  two  funds  are  derived  from  the  same  source  they  will  be 
aggregated  and  be  bound  by  the  covenant  although  singl}-  they 
are  less  than  the  specified  valuie.  They  need  not,  however,  be 
derived  under  the  same  title:  Re  Mackenzie,  supra;  Re  Fares, 
supra. 

Where  the  eoxenant  was  to  settle  property  exceeding  5001.  "At  any 
deri^'ed  "  at  any  one  time,"  and  the  wife  became  the  donee  of  a  °"®  ™®" 
power  of  appointment  over  a  large  sum  which  she  exercised  by 
eleven  successive  appointments  in  favour  of  herself  of  sums  just 
mider  500Z.,  it  was  held  that  the  appointed  sums  were  not  bound: 
Bower  v.  Smith,  19  W  E.  399,  explained  in  Steward  v.  Popple- 
ton,  1877,  W.  N.  29;  but  see  Re  O'Connell,  1903,  2  Ch.  574. 

Though  an  action  on  a  covenant  to  settle  may  be  barred  by  statute  of 
lapse  of  timie  under  the  statute,  the  trustees  are  still  entitled  to  I^^itaiions. 
follow  and  claim  the  trust  fund:  Pullan  v.  Koe,  1913,  1  Ch.  9. 

A  covenant  to  settle  after-acquired  property  can  only  be  How 
enforced  by  the  spouses  or  their  issue,  and  cannot  be  enforced  by  ®°  °^'"^  ' 
volunteers,  as,  for  instance,  next  of  kin:  Re  Plumptre,  1910,  1  Ch. 
609.  But  children  of  the  intended  wife  by  a  former  marriage 
may  enforce  it  if  they  are  placed  on  the  same  footing  as  the 
children  of  the  intended  marriage:  De  Mestre  v.  West,  1891, 
A.  C.  264,270. 
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Trusts  which  result  to  the  Settlor  or  his  Representative  from 
Imperfect  Disposition  of  the  Beneficial  Interest.]— When  pro- 
perty is  devised,  or  conveyed  to  trustees,  upon  declared  trusts 
which  fail  to  exhaust  the  entire  beneficial  interest,  or  upon  trusts 
to  be  declared  hj  some  other  instrument  which  is  never  executed, 
as  distinguished  from  a  mere  devise  or  grant  subject  to  the  per- 
formance of  some  duty  imposed  upon  the  beneficiary,  the  un- 
exhausted portion  of  the  beneficial  interest  is  said  to  "result" 
to,  that-  is  to  say,  it  is  to  be  held  upon  trust  for,  the  testator  or 
grantor,  or  his  heir  or  representatives. 

This  distinction  is  thus  elucidated  in  King  v.  Denisoii,  1  V.  &  B. 
260,  292:  "If  I  give  to  A.  and  his  heirs  all  my  real  estate 
charg-ed  with  my  debts,  that  is  a  devise  to  him  for  a  particular 
purpose,  but  not  for  that  purpose  only.  If  the  devise  is  upon 
trust  to  pay  my  debts,  that  is  a  devise  for  a  particular  purpose 
and  nothing  more;  and  the  effect  of  those  two  modes  admits  just 
this  difference.  The  former  is  a  devise  of  an  estate  of  inheritance 
for  the  purpose  of  giving  the  devisee  the  beneficial  interest  subject 
to  a  particular  purpose;  the  latter  is  a  devise  for  a  particular 
purpose,  with  no  intention  to  give  him  any  beneficial  interest. 
When,  therefore,  the  whole  legal  interest  is  given  for  the  purpose 
of  devising  trusts  expressed,  and  those  trusts  do  not,  in  their 
execution,  exhaust  the  whole,  so  much  of  the  beneficial  interest  as 
is  not  exhausted  belongs  to  the  heir;  but  whea-e  the  whole  legal 
interest  is  given  for  a  particular  purpose,  with  an  intention  to  give 
to  the  devisee  of  the  legal  estate  the  beneficial  interest,  if  the 
whole  is  not  exhausted  by  that  particular  purpose  the  surplus  goes 
to  the  devisee,  as  it  is  intended  to  be  given  to  him."  See  also 
Hill  V.  Bishop  of  Loiidon,  1  Atk.  618;  Cook  v.  Hutchinson,  1 
Keen,  50;  Re  W^est,  George  v.  Grose,  1900,  1  Ch.  84. 

The  question  to  be  determined  is,  Are  the  donees  in  trust  trustees 
in  respect  of  the  whole  property  given,  or  only  in  respect  of  the 
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part    that    is    given    to  others?     See  Williams  v.   Roberts,  27 
L.  J.  Ch.  177;  4  Jur.  N.  S.  18. 

Where,  therefore,  there  is  a  gift  for  a  particular  purpose,  which  Trust  or 
so  far  as  that  purpose  is  concerned  is  a  trust  in  the  donee,  and  the  °"^''&®- 
property  given  is  not  merely  charged  with  or  subject  to  its  pei'- 
formance,  the  remaining  legal  interest  results:  Watson  v.  Hayes, 
5  M.  &  Cr.  125;  KeUett  v.  Eellett,  3  Dow,  248;  Love  v.  Gaze, 
8  Bea.  472;  Clarice  v.  Hilton,  2  Eq.  810;  Bird  v.  Harris,  9  Eq. 
204;  Croome  v.  Croome,  59  L.  T.  582;  affd.  in  H.  L.,  61  L.  T. 
814;  Re  West,  supra.  Thus,  also,  land  devised  to  pay  debts  in 
aid  of  pereonalty  results  to  the  lieir  if  the  personal  estate  prove 
sufficient:  Wi/ch  v.  Packington,  3  B.  P.  C.  44;  Buggins  v. 
Yates,  9  Mod.  122;  and  the  surplus  of  property  assigned  to 
trustees  for  creditors,  where  the  trust  is  to  discharge  debts,  simi- 
larly reverts  to  the  debtor,  though  no  express  trust  of  such  surplus 
is  declared  by  the  deed:  Gooke  v.  Smith,  45  C.  D.  88;  1891,  A.  C. 
297;  see  Lord  Herschell's  speech  at  p.  302. 

The  intention  that,  notwithstanding  the  creation  of  a  clear  trust  intention 
ill  the  donee  for  a  specified  purpose  which  does  not  exhau'^  the  I'e^^'ting  ^e- 

1  J-       i  suiting  trust. 

whole  interest,  the  donee  himself  shall  take  wh&t  is  left,  and  not 
the  settlor,  his  heir  or  representative,  has  been  in  several  cases  held 
to  have  sufficiently  apjjeared  from  the  general  scope  of  the  instru- 
ment: Rogers  v.  Rogers,  3  P.  W  193;  Tregm^w&ll  v.  Sydenham, 
3  Dow,  210;  Sidney  v.  Shelley,  19  Ves.  352;  but  see  Re  Nash,  30 
W.  R.  406.  Such  an  intention  may  be  gathered  from  the  use  of 
words  of  tenderness,  or  of  words  importing  a  desire  to  benefit  a 
relative:  Llo^yd  v.  Spillet,  2  Atk.  148;  Cook  v.  Duckenfield,  2 
Atk.  566;  Buggims  v.  Yates,  9  Mod.  122.  Where  a  friendly 
society  became  extinguished  by  reason  of  failure  of  its  objects 
by  death  of  all  the  cestuis  que  trust  (the  widows  of  members),  a 
claim  by  the  legal  personal  representatives  of  the  deceased  ordi- 
nary members  who  had  contributed  the  fund  then  in  the  hands  of 
the  trustees  for  the  defunct  society  was  rejected,  on  the  ground 
that  there  was  no  resulting  trust,  and  the  fund  passed  to  the 
Crown  as  bona  va/:avtia:  C'unnack  v.  Edivards,  1896,  2  Ch.  679; 
but  see  Re  Printers,  d'y  SociHy,  1899,  2  Ch.  184.  The  gift  of 
a  legacy  to  the  heir  may,  if  there  ai'c  other  indications  of  an 
intention  to  exclude  him,  rebut  the  pTcsumption  of  a  resulting 
trust  in  his  favour:  Starkey  v.  Brooks,  1  P.  W.  390;  Sal/cr  v. 
Cavanagh,  1  Dr.  &  Wal.  668,  684;  Saltmarsh  v.  Barrel t,  3  D.  F 
&  J.  279. 

But  ill  order  to  "  disinherit "  the  heir  it  has  been  held,  that  the  lutention  to 
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intention  must  clearly  appear  from  the  general  purview  of  the 
instrument:  King  v.  Denisou,  1  V  &  B.  260,  273;  see  Re  West, 
George  v.  Grose,  1900,  1  Ch.  81;  and  the  actual  destination 
of  the  estate  should  also  be  clearly  apparent:  Dunnage  v.  White, 
1  J.  &  W  583;  Salter  v.  Gavanagh,  1  Dr.  &  Wal.  668;  and  the 
heir  will  not  be  disinherited  by  mere  negative  declarations,  such 
as  that  there  shall  be  no  lapse:  Cook  v.  DuckenfieM,  2  Atk.  566; 
Fitch  V.  Weber,  6  Ha.  145. 

Where  the  settlor  grants  or  devises  property  to  A.  "  upon  trust," 
or  to  a  "  trustee,"  and  does  not  declare  any  trusts  at  all,  or  declares 
trusts  which  do  not  exhaust  the  whole  interest,  or  which  fail,  then, 
notwithstanding  the  presumption  that  the  person  named  as  trustee 
is  not  to  take  beneficially,  he  may  still  do  so,  if  a  clear  intention  to 
that  effect  can  be  gathered  from  other  parts  of  the  instrument: 
Rill  V.  Bishop  of  London,  1  Atk.  618,  620;  Dawson  v.  Clarke,  15 
Ves.  409;  18  ih.  247;  Cook  v.  Rutchinsmi,  1  Keen,  42;  but  in  the 
absence  of  such  an  intention  the  use  of  such  words  of  trust,  where 
no  trust  is  sufficiently  declared,  affords  ground  for  a  strong  pre- 
sumption against  the  trustee  being  intended  to  take  beneficially, 
and  there  will  be  a  resulting  trust  accordingly :  Dawson  v .  Clarke, 
18  Ves.  254;  Morice  v.  Bishop  of  Durham,  10  Ves.  522,  537; 
Elcockv.  Mapp,  3  H.  L.  G.  492;  Barrs  v.  Fewkes,  2  H.  &  M.  60; 
Aston  V.  Wood,  6  Eq.  419;  Longley  v,  Longley,  13  Eq.  133; 
Rudkin  v.  Dolman,  35  L.  T.  791;  Re  Knowles,  Roose  v.  Chalk, 
43  L.  T.  152. 

As  a  general  rule,  where  personalty  is  vested  in  trustees  upon 
private  trusts  which  have  failed,  it  is  held  upon  trust  for  the 
Crown:  Middleton  v.  Spicer,  1  B.  C.  C.  201;  Re  Rigginson  and 
Dean,  1899,  1  Q.  B.  at  p.  329;  where  a  corporation  entitled  to 
property  has  been  dissolved:  see  Cunnack  v.  Edimrds,  supra;  and 
such  property  passes  to  the  Crown  as  bona  vacantia  even  though  it 
be  the  proceeds  of  a  sale  of  land  sold  under  the  Settled  Land  Acts: 
Re  Bond,  Panes  v.  Att.-Gen.,  ,1901,  1  Ch.  15;  see  also  Re 
Barnett's  Trusts,  1902,  1  Ch.  847. 

If  the  trusts  declared  are  too  uncertain  to  be  executed,  but  it  is 
clear  that  the  donees  are  to  take  as  *'  trustees  "  and  not  beneficially, 
the  property  results:  Stubbs  v  Sargon,  3  M.  &  Cr.  507;  Kendall 
V.  Granger,  5  Bea.  300;  but  see  Morris  v.  Larkitn,  1902,  1  Ir.  R. 
103;  when  the  trust  is  fixed  to  continue  for  the  longest  time 
allowed  by  law  it  is  void  for  uncertainty:  Re  Moore,  Prior  v. 
Moore,  1901,  1  Ch.  936;  Re  Darling,  1896,  1  Ch.  60,  where  the 
gift  was  "to  the  poor  and  the  service  of  God";    Re  Jarrrcan 
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Leavers  Y.  Clayton,  (8  0-.  D .  584),  where  the  trustees  were  to  apply 
the  property  to  such  charitable  or  benevolent  purposes  as  they 
might  agree  upon;  and  see  Fitzgerald  v.  Noad,  1886,  W.  N.  97; 
BucMe  V.  Bristow,  13  W  E.  68;  Re  Basgett,  14  Eq.  54;  but  the 
trust  is  not  uncertain  when  the  trustees  have  a  discretion  as  to  the 
application  of  the  trust  property  for  the  benefit  of  certain  objects: 
Be  Best,  1904,  2  Ch.  354;  Be  Conn,  Conn  v.  Burns,  1898,  1  Ir.  E. 
337;  cf.  Grimond  \  Grimond,  1905,  A,  C.  124;  but  where  the 
objects  were  expressed  to  be  "  public  purposes  "  the  trust  was  held 
to  be  too  uncertain:  Blair  y.  Dimmn,  1902,  A.  C.  37  As  to  the 
admissibility  of  parol  evidence  to  prove  certainty  in  the  objects,  see 
Re  Hnxtabie,  Hiixfable  v.  Crairfnrd,  1902,  2  Ch.  793;  Re  Hetlei/, 
H.  y    H.,  ih.  866;  Balfe  v    Halpenney,  1904,  1  Ir.  E.  486. 

A  resulting  trust  also  arises  where  the  trusts  are  proposed  to  be  Or 
afterwards  declared  but  are  not  so  declared:  Emblyn  v.  Freeman,  ""^  ^^  ""^  ' 
Pr.  Ch.  541;  Fitch  v.  Weber,  6  Ha.  145;  Grimond  y.  Grimond, 
1905,  A.  C.  124;  see  Balfe  v  Halpenney,  1904,  1  Ir.  E.  486, 
where  there  was  a  resulting  trust  for  the  testator's  next  of  kin; 
Biddulph  V.  Williams,  1  C.  D.  203,  in  which  case,  however,  an 
appointment  of  trust  funds  had  been  made  upon  trusts  intended  to 
be,  but  which  never  were,  declared,  and  evidence  was  admitted 
to  show  the  intention  that  there  should  be  a  resulting  trust  for 
those  taking  under  the  original  settlement;  and  it  was  so  held: 
but  see  Rudkin  v.  Dohnan,  35  L.  T.  791;  and  Re  Wilcock, 
Wilcock  V.  Johnswi,  62  L.  T.  317 

Where  a  cestui  que  trust  named  in  an  instrument  other  than  a  Failure  of 
Anil  is  dead  at  the  date  of  the  instrument,  the  trust  of  course  fails,  beneficiaries. 
and  there  is  a  resulting  trust  for  the  settlor;  but  the  onus  of 
proving  the  death  is  upon  the  party  setting  up  the  resulting  trust : 
Re  Corbishley's  Trusts,  18  C.  D.  846;  Re  Tilt,  Lampet  v.  Ken- 
nedy, 74  L.  T.  163.  So  there  is  a  resulting  trust  where  there  is, 
a  complete  failure  of  beneficiaries:  Hedderuick  v.  H.,  1910, 
Sc.  Cas.  333;  and  see  Re  Donnelly,  infra;  and  where  there  was 
a  limitation  to  the  settlor  for  life,  with  an  ultimate  trust  to  the 
heir-at-law  of  the  settlor  without  words  of  limitation,  the  heir 
took  a  life  estate  only,  a,nd  there  was  a  resulting  trust  in  favour  of 
the  settlor:  Re  Davison,  1913,  2  Ch.  498. 

Where  an  executed  trust  is  for  an  illegal  consideration  or  pur-  Trusts  illegal, 
pose,  the  settlor  cannot  recover  the  property  under  a  resulting 
trust:   Haigh  v.  Kaye,  7  Ch.  469.     But  if  the  illegal  purpose 
has  not  been  effected,  the  mere  intention  to  do  some  unlawful  act 
does  not  deprive  the  settlor  of  his  right  to  the  propterty,  and  it 
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results  to  him  accordingly:  Davies  v.  Otty,  35  Bea.  208.  And 
where  property  was  conveyed  to  prevent  the  forfeiture  which,  at 
the  time  of  that  decision,  was  consequent  upon  a  felony,  the, 
grantor  recovered  it  on  the  ground  stated  above  after  he  discovered 
that  no  indictment  was  to  be  preferred:  Manning  v.  Gill,  13  Eq. 
485;  see,  also,  Symes\.  Hughes  (9  Eq.  475),  where  an  assignment 
had  been  made  to  evade  the  bankruptcy  la^vs,  and,  the  creditors 
accepting  a  composition,  the  Court  assisted  the  assignor  to  recover 
the  property.  See  Chapter  XIV.,  post,  "Illegal  Trusts."  The 
settlor  can  also  recover  the  property  under  a  resulting  trust  if  the 
effect  of  allowing  the  trustee  to  retain  the  property  \AOuld  be  to 
effectuate  an  illegal  purpose:  Ay  erst  v.  Jenkins,  infra,  or  if  public 
policy  would  be  advanced  by  a  resulting  trust:  ReyneJI  v.  Sprye, 
1  D .  M .  &  G .  660 .  Where  a  trust  is  void  for  illegality,  the  settlor 
claiming  by  way  of  resulting  trust  is  not  a  cestui  que  trust,  and 
cannot  enforce  the  trust  by  an  originating  summons :  Re  Amalga- 
mated Society  of  Railuxiy  Servants,  1910,  2  Ch.  547  AVhere 
a  settlement  is  made  by  a  man  when  going  through  the  ceremony 
of  a  marriage  which  is  illegal,  as  formerly  with  a  deceased  wife's 
sister,  the  settlement  cannot  be  upset  after  his  death,  since  there  is 
nothing  to  prevent  a  voluntary  gift  by  one  person  to  another  who 
is  particeps  criminis  with  him,  and,  if  it  has  not  been  annulled 
before  the  illegal  object  has  been  effected,  it  cannot  be  set  aside  by 
him  or  by  his  representatives:  Ayierst  v.  Jenkins,  16  Eq.  275; 
Paivson  V.  Broimi,  13  C.  D.  202;  but  see  Phillips  v.  Probyn, 
1899,1  Ch.811. 

The  case  of  Cleaver  y.  Mutual  Reserve  Fund  Life  Ass.  (1892,  1 
Q.  B.  147)  affords  an  illustration  of  the  principle  of  resulting 
trust.  There  a  life  policy  was  effected  by  the  insured,  and  the 
moneys  payable  on  death  were  to  be  paid  to  his  wife,  who  was 
subsequently  convicted  of  the  murder  of  her  husband,  and  the 
Court  of  Appeal  held  that  it  was  against  public  policy  that  the 
wife  should  participate  in  the  public  moneys,  that  the  trust  for 
the  wife  had  become  incapable  of  performance,  and  there  was  a 
resulting  trust  in  favour  of  the  husband's  estate;  see  the  observa- 
tions of  Fry,  L.  J.,  at  pp.  156,  157. 

Where  a  fund  is  subscribed  for  the  benefit  of  persons  who  die 
before  it  is  applied,  the  fund  results  to  the  subscribers:  Re  Abbott 
Fund,  1900,  2  Ch.  326;  ante,  p.  63;  but  where  a  fund  was  sub- 
scribed to  educate  certain  children  who  had  all  attained  twenty- 
one,  it  was  held  that  there  was  no  resulting  trust,  and  that  the 
fund  went  to  the  children:  Re  Andreivs,  1905,  2  Ch.  48, 
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When  a  father  settles  property  on  his  daughter  on  her  marriage,  Marriage 
and  by  reason  of  the  trusts  being  only  partially  stated,  a  resulting 
trust  arises,  such  trust  is  prima  facie  in  favour  of  the  daughter: 
Ward  V.  Di/as,  LI.  &  G.  temp.  Sugden,  177;  Doyle  \  Crean, 
1905,  1  Ir.  R.  252.  But  this  is  so  only  wliere  a  different  inten- 
tion does  not  appear  either  from  the  settlement  itself  or  from  other 
evidence:  Re  Donndlifs  Estate,  1913,  1  Ir.  R.  177,  where  it 
\\'as  held  that  the  resulting  trust  was  in  favour  of  the  settlor  and 
not  of  the  daughter. 

On  the  further  principle  that  where  an  illegal  object  is  con- 
templated the  effect  of  leaving  the  property  in  the  hands  of  the 
trustees  might  be  to  enable  them  to  carry  it  into  execution,  the 
Court  declares  a  resulting  trust  for  the  settlor  where  there  appears 
to  be  a  desire  to  evade  the  rule  as  to  iDierpetuities:  CarricJc  v. 
Errington,  2  P  W.  361;  Tregomvell  v.  Sydenham,  3  Dow,  194; 
Gibbs  V.  Rumsey,  2  V.  &  B.  294;  or  Avhere  the  settlor  directs 
accumulations  beyond  the  statutory  period:  Ee  Scott,  1911,  2 
Ch.  374.  .  ' 

A  resulting  trust  also  arises  where  a  testator  has  directed  his  Resulting 
estate  to  be  converted,  in  which  case  the  Court  holds  that  the  purpose  of 
conversion  is  for  the  purposes  of  the  will  only,  and,  therefore,  S^fJ.t''^,'''" 
that  if  those  purposes  are  satisfied  without  exhausting  the  '\\'hol6 
of  the  estate,  that  portion  of  it  which,  by  reason  of  deaths  of 
beneficiaries  or  othermse,  has  not  been  required,  lapses  and  results 
to  the  heir  or  next  of  kin  according  as  it  represents  the  proceeds  of 
real  or  personal  estate:  Ackroyd  v.  Smithson,  1  W.  &  T.  394;  Re 
Richerson,  Sc-ales  v.  Heyhoe,  1892,  1  Ch.  379,  where  most  of  the 
cases  on  this  subject  were  cited.  If  the  trust  for  conversion 
wholly  fails,  the  person  to  whom  the  property  results  takes  it  as 
unconverted:  Re  Grimthorpe,  1908,  2  Ch.  675.  The  heir  will 
not  be  excluded  by  any  declaration  that  the  proceeds  of  real 
estate  are  to  be  treated  as  part  of  the  personal  estate :  Shallcross  v . 
Wright,  12  Bea.  505;  Taylor  v.  Taylor,  3  D.  M.  G.  190;  Fitch 
V.  Weber,  6  Ha.  145;  and  he  takes  the  property  as  he  finds  it, 
i.e.,  as  it  comes  to  him,  and  if  he  dies  there  is  no  equitable  re- 
conversion as  between  him  and  his  real  or  personal  representatives, 
and  his  executor  takes  it  as  part  of  his  personal  estate.  If  the 
next  of  kin  become  entitled,  and  find  (Iiat  the  personal  estate  has 
been  converted  into  land,  they  also  take  it  as  they  find  it,  and  on 
the  death  of  any  of  them  their  shares  pass  as  real  estate:  Cogan 
V.  Stephens,  5  L.  J.  Ch.  17;  OurteiH  v.  Wormald,  10  C.  D.  172. 

A  resulting  trust  arises  when  the  donee  of  a  general  power  of  Fund  roaults 
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appointment  exercises  tlie  power,  but  the  appointment  fails  by 
reason  of  the  death  of  the  appointee  in  the  lifetime  of  the  donee  or 
before  the  appointment  taJces  effect:  Brickenden  v.  Williams,  7 
Eq.  310;  Wilkinson  v.  Schieidpr,  9  Eq.  42;:i:  for  this  purpose 
there  is  no  distinction  bet\\Ton  real  and  personal  estate:  Be  Van 
Eagm,  16  C.  D.  18  (C.  A.).  The  question  as  to  who  is  entitled 
under  the  resulting  trust  is  one  of  intention  and  will  depend  upon 
whether  the  donee  meant  by  exercising  tlie  power  to  take  the 
property,  out  of  the  instrument  creating  it,  in  other  wojrds,  to 
"make  the  property  his  o-«ai,"  or  merely  for  the  limited  purpose 
of  giving  effect  to  the  particular  disposition  (which  in  the  events 
happening  has  failed  to  take  effect):  Be  Be  Lusi's  Trusts,  3 
Ir.  L.  E.  232,  cited  with  approval  in  Re  Van  Hagan,  supra. 
In  the  former  case  there  is  a  resulting  trust  for  the  heir  or  next  of 
kiji  of  the  donee:  Re  Pinedes'  Settlement,  12  C.  D.  667;  Re 
IckeringiU's  Estate,  17  C.  D.  151;  Re  Scott,  Scott  v.  Hanhury, 
1891,  1  Ch.  298;  Co.ren  v.  Rowlmid,  1894,  1  Ch.  406;  in  the 
latter  case  there  is  a  resulting  trust  for  the  persons  entitVd  in 
default  of  appointment,  and  the  property  remains  subject  to  the 
trusts  of  the  instrument  creating  the  power:  Re  Boyd,  Kelly  v 
Boyd,  1897,  2  'Ch.  232;  or  for  the  heir  or  next  of  kin  of  the 
settlor:  Re  Dcnfie>s'  Trusts,  13  Eq.  163.  See  also  Lainq  v.  Conmu, 
24  Bea.  112;  Re  Thurston,  32  C.  D.  508. 

Where  a  wife  joins  in  a  mortgage  with  her  husband  of  an  estate 
belonging  to  hei'  or  upon  which  she  has  some  charge,  and  the  equity 
of  redemption  might  carry  the  estate  away  from  the  true  owner  at 
the  time  of  the  mortgage,  or  is  expressed  in  an  ambiguous  manner, 
a  resulting  trust  enures  for  the  wife  or  husband  according  to  tlie 
circumstances:  Jackson  v.  Innes,  1  Bli.  104,  126;  Heather  v. 
O'Neil,  2  D.  &  J.  399;  see  Re  Byron,  Williams  v.  Mitchell,  1891 , 
3  Ch.  474,  481;  but  this  is  not  so  where  the  estate  is  settled  sub- 
ject to  an  absolute  power  of  joint  appointment  by  husband  and 
wife;  and  where  the  equity  of  redemption  in  such  a  case  was  to  the 
uses  of  the  settlement,  but  the  ultimate  trust  of  the  sale  moneys 
was  for  the  husband,  it  was  held  that  there  was  no  resulting  trust, 
but  that  he  took  them  for  his  own  benefit:  Jones  v.  Davies,  8 
C.  D.  205. 


Resulting  Trusts  from  Want  or  Failure  of  Consideration.! — 

By  analogy  to  tlie  principle  that  a  feoffment  to  a  stranger  without 
consideration  raised  a  use  in  the  feoffor  where  no  other  trust  was 
declared,  a  grant  or  lease  to  a  stranger    without    consideration 
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results  to  the  grantor  or  lessor  {Norfolk  v.  Brown,  Pr.  Ch.  80; 
Warmcm  v.  Seaman,  2  Free.  308;  Grey  v.  Orey,  2  Swans.  598), 
unless  an  intention  to  give  a  benefit  can  be  shown:    Cooh  v. 
Hutchinson,  1  Keen,  50.    An  exception  to  this  rule  arises  in  the  Exception  in 
case  of  a  grant  to  a  wife  or  child,  which  being  taken  to  intend  an  o^^gijji^j^^*^ 
advancement,  no  trust  results  to  the  grantor,  though  no  valuable 
consideration  passes:  Grey  v.  Grey,  2  Swans.  598;  Christ's  Hos- 
pital V.  Biidgin,  2  Vern.  683.     Where  the  consideration  for  an  Nominal 
assignment  to  a  stranger  is  merely  nominal,  as,  for  instance,  five  consideration, 
shillings,  the  beneficial  interest  results  to  the  assignor:  Sculthorpe 
V.  Burgess,  1  Ves.  Jun.  92.     But  chattels  which  pass  by  delivery  Chattels, 
are  not  within   the  rule;    and  the  presumption  arising  from  a 
voluntary'  delivery  of  them  is  that  a  gift  was  intended,  unlessi 
there  are  circumstances  sho^wing  that  the  donee  was  to  be  a  trustee 
or  bailee  of  them:  see  George  v.  Howard,  7  Price,  646,  651;  and 
ante,  Chapter  VI.  p.  47.     With  regard  to  the  application  of  the 
Statute  of  Frauds  to  oases  of  resulting  trusts,  see  Chapter  V 

Where  the  grantee  admits  that  he  gave  no  consideration,  though  Admission  by 
the  payment  of  it  appears  by  the  deed,  his  admission  is  taken  as  ^^^^  ^^' 
e%ddence  against  himself,  and  the  interest  conveyed  results  to  the 
grantor,  since  the  Statute  of  Frauds  does  not  apply  to  such  a  case : 
Haigh  v.  Kaye,  7  Ch.  469;  Be  Duke  of  Marlborough,  Davis  v. 
Whitehead,  1894,  2  Ch.  133;  cf.  Yomg  v.  Peachy,  2  Atk.  254. 

If  the  object  of  creating  trusts  vanishes  in  consequence  of  a  Entire  failure 
change  of  circumstances,  or  by  operation  of  a  rule  of  law  {Be  of  oonsidera- 
Nash's  Settlement,  30  W.  R.  406),  rendering  their  execution 
impossible,  as  where  a  settlement  is  made  in  contemplation  of  a 
marriage  which  does  not  take  place,  the  consideration  entirely 
fails,  and  if  property  has  been  transferred  to  the  trustees  they  hold 
it  upon  a  resulting  trust  for  the  transferor:  Essery  v.  Cowlard, 
26  C.  D.  191;  ante,  p.  83;  and  see  Ayetrst  v.  Jenkins,  16  Eq. 
275. 

Resulting  Trusts  arising  from  a  Purchase  in  the  Name  of 
Another.] — The  effect  of  a  purchase  in  these  circumstances  is  thus 
stated  in  the  leading  case  upon  the  subject:  A  trust  of  a  legal 
estate,  whether  freehold,  oopyhold,  or  leasehold,  whether  taken 
in  the  names  of  the  purchasers  and  others  jointly,  or  in  the  names 
of  others  without  that  of  the  purchaser,  whether  in  one  name  or 
several,  whether  jointly  or  successive,  results  to  the  man  who 
advances  the  purchase-money,  but  "  the  circumstance  of  one  or 
more  of  the  nominees  being  a  child  or  children  of  the  purchaser,  is 
to  operate  by  rebutting  the  resulting  trust  .  .  .  as  a  circumstance 
G.  10 
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of  evidence":  Dyer  v.  Dijer,  2  Cox,  92;  1  W.  &  T.  And  in 
in  Marshal  v.  Crutwell  (20  Eq.  328),  Sir  G.  Jessel  said,  with 
regard  to  the  force  of  the  latter  circumstance  as  a  matter  of 
evidence,  that  "  the  mere  circumstance  that  the  name  of  a  child  or 
a  wife  "  (for  the  principle  applies  equally  to  a  wife)  "  is  inserted 
on  the  occasion  of  a  purchase  of  stock  "  (and  the  principle  applies 
to  the  case  of  a  purchase  of  any  kind  of  property)  "  is  not  suffi- 
cient to  rebut  a  resulting  trust  in  favour  of  the  purchaser,  if  the 
surrounding  circumstances  lead  to  a  conclusion  that  a  trust  was 
intended.  Although  a  purchase  in  the  name  of  a  wife  or  child, 
if  altogether  unexplained,  will  be  deemed  a  gift,  yet  you  may 
take  surrounding  circumstances  into  consideration,  so  as  to  say 
that  it  is  a  trust,  not  a  gift.  So,  in  the  oa^e  of  a  stranger,  ,you 
may  take  surrounding  circumstances  into  consideration,  so  as  to 
say  that  a  purchase  in  his  name  is  a  gift,  not  a  trust." 

This  branch  of  the  subject  therefore  naturally  divides  itself 
under  two  heads:  (1)  purchases  in  the  name  of  a  stranger,  and 
(2)  purchases  in  the  name  of  a  wife  or  a  child,  which  latter  head 
includes  purchases  in  the  name  of  a  person  towards  whom  the 
purchaser  stands  in  loco  parentis. 


Purchase  by 
one  for 
several. 


Onus  of 
proof. 


Policy  in 
name  of 
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Purchase  in  the  Name  of  a  Stranger.] — The  rule  as  stated 
above  applies  to  purchases  of  property  of  every  kind  whether  real 
or  personal;  and  the  presumption  of  a  resulting  trust  will  always 
arise  unless  the  object  for  which  the  purchase  is  made  be  illegal  or 
prohibited  by  statute:  Ex  parte  Houghton,  17  Ves.  251.  But  the 
transaction  must,  in  the  case  of  an  alleged  contravention  of  a 
statute,  clearly  infringe  some  provision  in  it,  or  be  shown  to>  be 
immoral  or  against  public  policy:  Barton  v.  Muir,  L.  R.  6  P.  C. 
134;  and  see  Tooth  v.  Power,  1891,  A.  C.  284;  Armstrong  v. 
Armstrong,  21  Bea.  78. 

Where  purchase-money  is  advanced  by  several  persons,  and  the 
conveyance  is  taken  in  the  name  of  some  only  of  the  purchasers, 
the  latter  hold  upon  a  resulting  trust  for  the  rest  in  the  proportion 
of  their  advances:  Wray  v.  Steele,  2  V.  &  B.  388.  The  resulting 
trust  may,  as  we  have  seen  {ante,  Chapter  V.),  be  established  by 
parol  evidence  as  to  the  true  nature  of  the  transaction  (Ryall  v. 
Ryall,  1  Atk.  59);  and  in  these  cases  the  onus  lies  upon  him  who 
denies  the  trust  to  prove  that  he  is  to  take  beneficially:  Redington 
V.  Redington,  3  Ridg.  P   C.  178. 

In  the  case  of  a  policy  taken  out  for  benefit  of  a  sttanger, 
both  assurer  and  stranger  being  dead,  the  legal  personal  represen- 
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tatives  of  the  stranger  were  held  entitled  to  receive  the  policy 
moneys,  but  only  as  trustees  far  the  representatives  of  the  assurer : 
Be  Policy  No.  6402,  dc,  1902,  1  Ch.  282. 

The  Court  will  not  permit  a  mere  agent  to  pui-chase  to  retain  Purchase  by 
the  estate,  •^^''hich  he  has  bought  as  such  agent,  for  his  own  benefit,  ^seot, 
although  he  has  been  appointed  by  parol  only:  Laes  v.  Nutt'all, 
2  M.  &  K.  819;  Re  Inskip,  3  G-if.  359;  Heard  v.  PiUey,  4  Ch. 
548;  Booth  v.  Purle,  16  Eq.  182;  Cave  v.  Mackenzie,  46  L.  J. 
Ch.  564;  Be  Duke  of  Marlborough,  Dams  v.  Whitehead,  1894, 
2  Ch.  133;  and  where  there  was  an  agreement  that  an  estate 
should  be  purcliased  bj-  one,  and  that  he  should  give  up  part  of  it 
to  another,  the  Court  directed  an  inquiry  in  an  action  for  specific 
performance  to  find  out  how  much  was  agreed  to  be  given  up: 
Clattock  V.  Muller,  8  C.  D.  177.  Parol  evidence  of  the  terms  of 
the  agency  is  admissible:  Bochefoucaiild  v.  Boustead,  1897,  1 
Ch.  at  p.  206;  see  Heard  v.  PiUey,  supra. 

The  povei-t}'  of  the  nominee  may  be  put  in  evidence  to  show  Poverty  of 
that  he  could  not  have  paid  the  purchase-money:  Willis  v.  Willis, 
2  Atk.  71;   Byall  v.  Byall,  Amb.  412,  oit.;   and  see  Bench  v. 
Bench,  10  Ves.  511;  WiJUns  v.  Stevem,  1  Y.  &  C.  C.  C.  431. 

Clear  parol  evidence  aliunde,  that  the  grantee  did  not  pay  the  Parol  e-ni- 
prioe,  but  that  it  was  paid  by  another,  is  admissible:  Gascoigne  v.  denoe  to  prove 
Thwing,  1  Vern.  366;  Willis  y.  Willis,  2  Atk.  71;  Smithy.  Wil-  ^  ""^^^  ' 
kinson,  cited  3  Ves.  705;  and  see  Garrick  x.  Taylor,  29  Bea.  79; 
31  L.  J.  Ch.  68;  Fowkes  v.  Pascoe,  10  Ch.  343,  348;  and  so  also  or  of  payer's 
is  evidenoe  of  the  intention  of  the  payer  at  the  time  of  the  pay- 
ment of  the  purchase-money:   Deacon  v.  Colquhoun,  2  Dr.  21; 
Groves  v.  Groves,  3  Y.  &  J.  163,  172.     Where  there  is  a  parol  Resulting 
expre^  trust  of  the  purohase-money  the  resulting  trust  is  rebutted,  exT)resB'tr'''t 
since  a  written  declaration  of  trust  is  not  required  in  the  case  of 
a  resulting  trust:   Bellasis  v.  Corripton,  2  Vern.  294;    Lloyd  v. 
Spillet,  2  Atk.  150,  n.;  Rider  v.  Kidder,  10  Ves.  360;  Ay  erst  v. 
Jenkins,  16  Eq.  275. 

The  nominee's  denial  of  the  trust  on  oath,  e.g.,  in  answer  to  Denial  on 
interrogatories,  may  perhaps  be  met  by  parol  evidenoe  to    the  ^y  nominee.' 
contrary:  Skett  v.  Whitmore,  2  Free.  280;  but  see  Gascoigne  v. 
Thiving,  supra;  Cooth  v.  Jackson,  6  Ves.  17,  39.     The  trust  may  Rebuttal  as 
be  rebutted  as  to  part  of  the  estate  purchased:  Lloyd  v.  Spillet,  2  e°t^te.'°* 
Atk.  150;  Benhoirx.  Townsend,  1  M.  &  K.  506;  Wrny  v.  Steele, 
2  V.  &  B.  388. 

Where  the  purchase  has  been  made  with  borrowed  money,  and  Purchase 

•  i>  111  -ii  'ii  made  with 

without  a  declaration  of  trust,  the  lender  wml  not  bo  entitled  to  borrowed 
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the  benefit  of  a  resulting  trust:  Aveling  v.  Knipe,  19  Ves.  445; 
Re  Cooke,  6  Ir.  Ch.  R.  430,  which  Lord  St.  Leonards  calls  a 
very  hard  case:  V.  &  P.  702;  and  see  Denton  v.  Davies,  18  Ves. 
499. 

Where  the  price  is  paid  or  the  purchase-money  is  advanced  in 
unequal  shares,  then  in  all  cases  a  trust  results  to  each  of  them 
in  proportion  to  the  amounts  originally  advanced:  Lalce  v.  Gibson, 
infra;  Rigden  v.  Y oilier,  3  Atk.  735. 

Circumstances  may  occur,  even  where  the  price  is  paid,  or  the 
money  advanced,  in  equal  shares,  to  show  that  a  tenancy  in 
common  with  a  resulting  trust  should  arise:  Robinson  v.  Preston, 
4  K.  &  J.  505;  Morris  v.  Barrett,  3  Y.  &  J.  384.  And  this  will 
be  so  where  the  purchase-money  of  stock  arises  from  rents  of  lands, 
or  proceeds  of  stock  held  in  common:  Ibid. ;  Re  Hughes,  19  W.  R. 
468;  but  see  Re  Rowe,  Jacobs  v.  Hind,  60  L.  T.  596;  aff.  61  L.  T. 
581 ;  or  where  the  deed  contains  a  declaration  that  the  money 
invested  is  to  be  held  by  the  purchasers  as  tenants  in  common: 
Ibid. ;  Mat  son  v.  Dennis,  4  D.  J.  &  S.  345;  or  where  by  will  the 
parties  treat  their  shares  as  several  and  not  joint:  Robinson  v. 
Preston,  supra;  and  see  Harrison  v.  Barton,  1  J.  &  H.  287.  And 
the  money,  though  purported  to  be  advanced  by  several  out  of 
fund,8  belonging  to  them  on  a  joint  account,  may  be  proved  to 
have  been  intended  to  belong  to  them  as  tenants  in  common:  Re 
Jackson,  Smith  v.  Sibthorpe,  34  C.  D.  732;  but  see  Re  Hughes,  19 
W  R.  468;  and  see  Harrison  v.  Barton,  supra;  Re  Jackson, 
supra;  and  Devoy  v.  Devoy,  3  Sm.  &  G.  403,  as  to  the  nature  of 
the  evidence  admissible  in  these  cases. 

If  one  of  the  joint  purchasers  spends  money  in  repairs  or  im- 
provements, and  dies,  his  estate  has  a  lien  on  the  land,  and  the 
others  are  trustees  for  him  in  respect  thereof:  Lalce  v.  Gibson,  1 
Eq.  Ca.  Abr.  291;  Hamilton  v.  Denny,  1  B.  &  B.  199;  but  this 
lien  is  on  the  property,  and  not  on  the  shares  of  the  other 
co-owners:  see  Kay  v.  Johnston,  21  Bea.  536. 

In  all  cases  of  a  joint  undertaking  or  partnership,  either  in  trade 
or  any  other  dealing,  joint  purchasers  are  considered  as  tenants  in 
common,  or  the  survivors  as  trustees  for  those  who  are  dead:  Lalce 
^'-  Gibson,  supra;  Lake  v.  Craddock,  3  P.  W.  158;  Jeffreys  v. 
Small,  1  Vern.  217;  Elliot  v.  Brown,  3  Swans.  489;  Lyster  v. 
Dollamd,  1  Ves.  Jun.  431;  Jackson  v.  Jackson,  7  Ves.  53,5;  9  Ves. 
596;  Clements  v.  Hall,  2  D.  &  J.  173. 

As  to  the  eilect  of  laches  and  acquiescence  by  a  person  claiming 
to  be  entitled  under  a  resulting  trust,  see  Delane  v.  Delane    7 


PERSONS  In  loco  parentis.  149 

B.  p.  C.  279;  Phillip  v.  London  School  Board,  1898,  2  Q.  B. 
at  pp.  452,  453. 

Purchase  in  the  Name  of  a  Wife  or  Child.] — In  the  absence  of 
evidence  to  the  contrary,  a  purchase  made  in  the  name  of  a  wife, 
child,  or  person  to  whom  the  purchaser  stood  in  loco  parentis,  will 
be  treated,  as  we  have  seen,  as  an  advancement,  that  is,  in  per- 
formance of  the  duty  to  make  provision  for  the  person  in  whose 
name  the  purohase  is  made.  This  presuraption  arises,  without 
doubt,  in  the  case  of  a  child:  Dyer  v.  Dyer,  1  W.  &  T.;  and  the 
contrary  has,  at  all  events  since  that  case,  never  been  held. 

An  adopted  child  is  equally  within  the  rule:  Currant  v.  J  ago,  1  Adopted 
Coll.  261,  where  money  was  invested  in  a  savings  bank  in  his  "  '    ' 
name,  and  on  his  death  his  representative  was  held  to  be  entitled. 
Grandchildren,    after   the   death   of   the   fathei-,    are  regarded  as  Grandchild, 
persons  under  the  immediate  protection  of  the  grandfather,  and 
the  presumption  of  an  advancement  from  a  purchase  by  him  in 
their  names  is,  perhaps,  as  strong  as  that  in  favour  of  a  child: 
Ebrand  v.  Dancer,  1  Coll.  265,  n.;  Swalloiv  v.  Binns,  1  K.  &  J. 
417;  but  see  FowTces  v.  Pascoe,  10  Ch.  343.    Illegitimate  children,  illegitimate 
recognized  and  treated  as  such,  are  also  within  the  rule:  Kilpin  ''^^^^■ 
v.  Eilpin,  1  M.  &  K.  520;  BecJcfordv.  BecJcford,  Lofft,  490;  but 
see  Tucker  v.  Burrow,  2  H.  &  M.  515. 

Nephews  or  nieces  may  also  be  advanced  in  the  same  way  if  the  Nephew  or 
duty  to  provide  for  them  has  arisen:  Beecher  v.  Major,  13  W.  R.  "'^oe. 
1054.      Generally,  those  towards  whom  the  person  making  the  "In  loco 
purchase  stands  in  loco  parentis  are  entitled  to  the  benefit  of  that  ^'^'^^"  "" 
purchase  as  an  advancement.     A  person  in  loco  parentis  is  one 
meaning  to  put  himself  in  that  position,  in  the  situation  of  the 
person  described  as  the  lawful  father  of  the  child  (Ex  parte  Pye, 
18  Ves.  140;  Fowkes  v.  Pascoe,  10  Ch.  p.  350);  which  definition 
refers,  however,  only  to  the  office  and  duty  of  the  parent  to  make 
provision  for  the  child  (per  Lord  Cottenham  in  Powys  v.  Mans- 
field, 3  M.  &  Cr.  359,  367),  so  that  a  person  in  loco  parentis  means 
one  taking  upon  himself  the  duty  of  a  father  of  a  child  to  make 
provision  for  that  child,  and  the  presumption  from  a  purchase  in 
its  name  arises  only  from  that  obligation  and  nothing  else:  Bennet 
V.  Bennet,  10  C.  D.  474. 

Having  regard  to  this  limitation  of  the  position  of  a  person  in  Purchase  by 
loco  parentis,  a  mother,  being  under  no  legal  obligation  (before  the 
Married  Women's  Property  Act,  1882)  to  provide  for  her  children, 
making  a  purchase  in  their  nam^  is  not  to  be  presumed,  in  the 


150 


Resulting  teusts. 


Brother. 


Prior  ad- 
vancement. 


Evidence 

against 

advancement. 


absence  of  evidence  to  tlie  contrary,  to  have  thereby  intended  an 
advancement  for  them:  Rolt  v.  Frederick,  2  P.  Wms.  356;  Collin- 
son  V.  Collimon,  3  D.  M.  &  G.  409;  Be  De  Visme,  2  D.  J.  &  S. 
17;  Bennet  v.  Bennet,  10  C.  D.  474;  Be  Orme,  Evans  v.  Maxwell, 
50  L.  T.  51;  and  see  Be  Ashton,  Ingram  y.  Papillon,  1897,  2  Oh. 
574,  a  case  of  an  appointment  by  deed  to  a  child  by  a  mother  of 
part  of  a  fund,  and  by  will  to  her  children  generally  in  equal 
shares,  where  it  was  held  that  the  rule  against  double  portions  did 
not  applj  on  the  ground  that  the  mother  did  not  stand  in  loco 
parentis;  and  so  far  as  Sayre  v.  Hughes  (5  Eq.  376)  is  to  the 
opposite  effect  upon  the  point  of  presumption,  it  may  be  treated  as 
overruled;  but  there  was,  in  that  case,  some  rebutting  evidence, 
and  it  is  clear  that  in  the  case  of  a  mother,  and  especially  a  widow, 
very  slight  evidence  of  an  intention  to  benefit  a  child  would  be 
sufficient  to  rebut  the  presumption  of  a  resulting  trust  for  her; 
and,  indeed,  having  regard  to  the  21st  section  of  the  Act  referred 
to,  it  may  be  held  that,  in  the  cases  under  consideration,  there  is  no 
longer  any  difference  between  the  position  of  a  mother  and  that  of 
a  father.  In  Bennet  v.  Bennet  the  transaction  amounted  to  a 
mere  loan  to  the  mother  to  enable  hea*  to  assist  the  son,  and  it  was 
held  that  she  had  not  parted  with  her  interest  in  his  favour.  See 
Standing  v.  Bowring,  31  C.  D.  282.  A  man  is,  of  course,  not 
usually  in  loco  pWyentis  to  his  brother,  but  he  may  make  himself 
so,  and  the  presumption  of  an  advancement  may  thus  arise: 
Forrest  v.  Forrest,  13  W.  E.  380. 

In  some  of  the  earlier  cases  upon  this  subject  a  distinction  was 
taken  between  a  purchase  in  the  name  of  a  son  who  had  been 
otherwise  provided  for  and  one  who  had  not;  and  it  was  held  that 
the  fact  that  a  sufficient  provision  had  been  made  for  the  son, 
as  on  his  marriage,  would  be  enough  to  rebut  the  presumption  of  a 
subsequent  gift,  though  if  he  had  been  only  partially  advanced  the 
presumption  of  a  trust  for  his  father  would  be  rebutted:  Elliot  v. 
Elliot,  2  Ch.  Ca.  231;  Qrey  v.  Orey,  2  Swanst.  594;  Redington 
V.  Redington,  3  Ridg.  P.  C.  176;  Hepworth  v.  Hepworth,  11  Eq. 
10;  Lamplough  v.  Lamplough,  1  P.  Wms.  111. 

The  circumstances  which  will  suffice  to  repel  the  presumption 
that  the  purchase  in  the  name  of  a  child  is  intended  for  an  ad- 
vancement are,  of  course,  very  various.  But  it  is  clear  that  if  the 
purchase  is  made  for  a  definite  purpose,  such  as  to  qualify  the  eon 
for  a  directorship  or  the  like,  the  presumption  of  advancement  is 
rebutted:  ChilderSY.  Childers,  1  D.  &  J.  482;  Re  Oooch  G.  v.  G. 
62  L.  T.  884;  or  if  the  father  exercise  acts  of  ownership,  such  as 


t'URCHASE  BY  FATHER.  151 

giving  notices  to  tenants  and  paying  outgoings  (as  in  Stock  v. 
McAvoy,  15  Eq.  56),  or  other  acts  showing  that  he  treats  the 
property  as  his  own,  especially  if  coupled  with  the  receipt  of  rents 
or  dividends,  the  resulting  trust  may  be  effectually  rebutted:  see 
Grey  v.  Grey,  1  Ch.  Ca.  296;  Murless  v.  FranMin,  1  Swanst.  13; 
Be  Gooch,  supra.  But  the  mere  receipt  of  rents  or  dividends 
by  the  father,  especially  if  the  son  is  an  infant,  is  not  alone  enough 
to  rebut  the  trust:  Mmnma  v.  Mumma  (2  Vern.  19),  where  the  son 
was  only  eleven  years  old,  and  the  father  enjoyed  the  property,  and 
laid  out  money  in  improvements  and  paid  fines;  and  Taylor  v. 
Taylor  (1  Atk.  386),  where  the  father  remained  in  possession  until 
his  death,  and  though  the  son  gave  receipts,  but  only  while  a 
minor,  for  the  use  of  his  father;  and  see  Gorge' s  case,  Cro.  Car. 
550,  cit. ;  George  v.  Howard,  7  Price,  651 ;  Sidmouth  v.  Sidmouth, 
2  Bea.  447;  Christy  v.  Courtenay,  13  Bea.  96;  Willia;ms  v. 
Williams,  32  Bea.  370;  Batstone  v.  Salter,  10  Ch.  431. 

There  is  no  resulting  trust  to  the  father  where  he  puts  his  own  EfFect  of 
name  with  that  of  his  son  in  the  purchase-deed,  and  they  take  as  P".™liase  m 

-I-,/-^,  y-t  r^  joint  names. 

joint  tenants:  Scroope  v.  Scroope,  Pr.  Ch.  171;  Grey  v.  Grey,  2 
Swanst.  599;  see  Be  Whitehouse,  Whitehouse  v.  Edwards,  37 
C.  D.  683;  unless  the  purchase  in  that  manner  is  tainted  with 
fraud:  Stileman  v.  Ashdown,  2  Atk.  477.  If  the  father  purchases 
copyholds  for  lives,  and  puts  in  the  lives  of  his  sons  only,  they  take 
beneficial  interests  in  succession  to  one  another:  Finch  v.  Finch, 
15  Ves.  43;  Murless  v.  FranMin,  1  Swanst.  13;  Bundle  v.  Bundle, 
2  Vern.  264;  Jeans  v.  Cooke,  24  Bea.  513.  And  though  he  puts 
in  his  own  life  as  well,  jointly  with  his  son  and  his  wife,  or  his  son 
only,  .the  transaction  is  regarded  as  an  advancement:  Dyer  v. 
Dyer,  1  W.  &  T.;  Fimch  v.  Finch,  supra. 

In  some  manors  there  is  a  custom  that  the  persons  in  whose  Resulting 
names  ,the  copyholds  stand  upon  the  rolls  shall  take  beneficially;  ^™g'/^**^" 
but  where  their  names  are  entered,  as  in  the  cases  just  referred  to,  against  copy- 
aud  no  advancement  is  intended,  the  custom  is  not  allowed  to  ""^  °™' 

countervail  the  resulting  trust  for  the  real  purchaser:   Lewis  v. 
Lane,  2  M.  &  K.  449;  and  see  Smithy.  Baker,  1  Atk.  385. 

The  right  of  the  son  to  treat  a  purchase  as  an  advancement  is  Addition  of 
not  affected  by  the  fact  that  the  purchase  was  made  in  the  names  ^^^  °* 
of  the  son  and  a  trustee  or  a  stranger:  Lamplough  v.  Lamplough, 
1  P.  Wms.  Ill;  Finch  v.  Finch,  15  Ves.  43;  Crabb  v.  Crabb, 
IM.  &K.511;  BeCmdrim,19U,l  Ir.E.89. 

If  the  purchase  is  xnade  by  the  son,  the  father  not  being  a  party  Father  not  a 
to  the  contract,  but  joining  only  in  securing  the  payment  of  instal-  P^'^*° 
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nionts  of  the  purchase-money,  the  rules  with  regard  to  advance- 
ment are  inapplicable:  Be  Whitehause,  Whitehouse  v.  Edwards, 
37  C.  D.  683;  and  in  order  to  make  them  applicable  it  is  requisite 
to  prove  an  agreement  (as  in  Bedington  v.  Bedington,  3  Ridg. 
P.  C.  176)  that  the  purchase  is  to  be  treated  as  an  advancement  to 
the  extent  of  the  payments  by  the  father;  for  the  mere  right  to 
resort  for  payment  to  the  father  or  his  estate  as  the  principal 
debtor,  and  not  merely  as  surety,  cannot  be  treated  as  an  advance- 
ment within  the  rules:  Be  Whitehouse,  supra;  of.  Drew  v. 
Martin,  2  H.  &  M.  130. 

Where  the  contract  has  been  entered  into  by  the  father  or 
husband  that  the  property  is  to  be  conveyed  to  himself  and  his  son 
or  wife  jointly,  and  he  dies,  the  Court  gives  effect  to  the  obligation 
upon  the  purchaser  to  convey  to  the  survivor,  and  also  to  the 
liability  of  the  father  or  husband  to  provide  the  price  out  of  his 
estate,  the  presumption  of  advancement  at  once  arising  again  by 
reason  of  the  conveyance  being  properly  made  to  the  vrif e  or  son : 
Drew  V.  Martin,  2  H.  &  M.  130;  and  see  Crosbie  v.  McDoual,  13 
Ves.  148;  Vance  v.  Vance,  1  Bea.  605;  Nicholson  v.  Mulligan, 
I.  R.  3  Eq.  308;  and  Skidmore  v.  Bradford  (8  Eq.  134),  where  a 
nephew  had  entered  into  a  contra/Ct  on  the  faith  of  representations 
that  his  uncle  would  pay  the  purchase-money. 

An  intention  against  advancement  being  shown,  as  by  a  de- 
claration of  trust  contemporaneously  executed  {Grey  v.  Grey,  2 
Swanst.  594),  or  by  reason  of  the  conveyance  being  taken  in  the 
name  of  a  son  "  in  trust  "  for  his  father  (Keats  v.  Hewer,  10  Jur. 
N.  S.  1040),  the  presumption  of  advancement  at  once  fails.  And 
as  evidenae  is  admissible  to  rebut  the  resulting  trust  (as  to  which, 
s^e  ante,  pp.  42,  43),  so  the  oircumistanoes  of  the  purchase  may 
show  that  no  advancement  was  intended,  so  long  as  the  evidence, 
is  not  sought  to  be  given  as  against  the  legal  operation  of  the 
instrument:  Taylor  v.  Taylor,  1  Atk.  386.  And  thus  an  insur- 
ance on  the  life  and  in  the  name  of  a  son,  though  it  may  be  illegal 
on  the  ground  that  the  father  had  no  insurable  interest,  may,  if 
paid,  enure  to  the  father  if  the  facts  show  no  intention  of  advance- 
ment: Worthington  v.  Curtis  (1  C.  D.  419),  where  the  company 
paid  notwithstanding  the  illegality.  And  where  a  father  trans- 
ferred Consols  into  the  names  of  his  two  daughters  under  circum- 
stances showing  that  he  did  not  mean  to  part  with  the  control  of 
the  fund,  or  that  he  did  it  to  save  legacy  duty,  the  balance  and 
accretions  at  his  death  were  held  to  form  part  of  his  estate:  Bone 
V.  Pollard,  24  Bea.  283. 
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Where  the  son  acts  as  the  solicitor  of  the  parent  the  onus  is  Son  in  a 
thrown  upon  him  to  prove  that  a  trust  was  not  intended:  Garrett  relation^ 
V.  Wilkinson,  2  De  G.  &  S.  244.  parent. 

A  transfer  of  property  by  a  husband  into  the  name  of  his  wife  Transfer  into 
raises  a  presumption  that  it  is  intended  to  be  treated  as  a  gift,  v^T^^  j* 
subject  to  such  marital  control  as  he  may  exercise;    and  if  he  wife, 
invests  money,  stock,  or  Siecurities  in  the  names  of  himself  and  his 
wife,  that  is  an  advancement  for  the  benefit  of  the  wife  absolutely, 
if  she  survives  her  husband ;  but  if  he  sur\ives  her  the  fund  reverts 
to  him  as  having  been  a  joint  tenant  with  his  wife:  Dummer  v. 
Pitcher,  2  M.  &  K.  262;  Ee  Young,  Trye  v.  Sullivan,  28  C.  D. 
705;  Re  Et/kyn,  6  C.  D.  115;  in  which  last-mentioned  case  the 
name  of  a  stranger  was  added,  and  it  was  held  that  there  was  an 
advancement,  and  that  the  stranger  was  only  a  trustee  for  the 
survivor:  Be  Condrin,  1914,  1  Ir.  R.  89. 

Where  a  husband  pm^chased  a  house,  and  it  was  conveyed  to  him 
and  his  wife  as  joint  tenants,  and  the  wife  subsequently  obtained 
a  decree  of  nullity  of  marriage,  it  was  held  that  there  was  no 
resulting  trust,  and  that  the  wife  was  entitled  to  the  house  as 
joint  tenant  with  her  husband:  Dunbar  v.  Dunbar,  1909,  2  Ch. 
639. 

In  the  ordinary  case  of  an  investment  by  a  husband  in  the  Transfer  to 
names  of  the  trustees  of  his  marriage  settlement,  the  new  invest-  t^us^e™^." 
ment  is  held  to  be  in  augmentation  of  the  trust  funds:  Re  Curteis, 
14  Eq.  217;  but  if  an  investment  is  made  by  him  in  the  joint 
names  of  himself,  his  wife,  and  persons  who  happen  to  be  also 
trustees  of  his  settlement,  this  is  not  so,  and  the  investment  may 
be  treated  as  an  advancement  for  the  wife:  Re  Jtlykyn,,  6  C.  D. 
115;  Re  Condrin,  1914,  1  Ir.  R.  89. 

There  is  no  presumption  of  advancement  in  favour  of  a  mistress.  Purchase  for 
nor  formerly  of  a  deceased  wife's  sister,  with  whom  a  man  had  lawlSwife. 
gone  through  the  ceremony  of  marriage:  Soar  v.  Foster,  4  K.  & 
J.  152;  Rider  v.  Kidder,  10  V,es.  360;  and  see  Ayerst  v.  Jenkins, 
16  Eq.  275;  Tumbridge  v.  Care,  19  W.  R.  1047. 

A  purchase  by  way  of  advancement  is  within  13  Eliz.  c.  5,  so  Advancement 
as  to  bo  a  ground  for  an  inquiry  as  to  the  parent's  solvency  at  the  purohafers"^' 
time:  Townsend  v.  Westacott,  2  Bea.  340;  4  Bea.  58;  Christy  but  not 
V.  Courtenay,  13  Bea.  96;  but  see  Drew  v.  Martin,  2  H.  &  M.  credSors 
130. 

A  will  devising  or  bequeathing  the  property  purchased  in  the  Effect  of 
name  of  a  wife  or  child  wiU  not  alter  the  presumption  of  advance-  aevL^^'^^"' 
ment:  Dyer  v.  Dyer,  1  W.  &  T.;  Finch  v.  Finch,  15  Ves.  43; 
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Williams  v.  Williams,  32  Bea.  370;  nor  will  evidence  be  admitted 
to  show  an  intention  to  dispose  of  it  in  a  different  manner:  O'Brien 
V.  Sheil.  I.  R.  7  Eq.  255;  while  a  prior  will  giving  a  benefit  to 
the  donee  may  be  evidence  in  his  favour:  Deacon  v.  Colquhoun,  2 
Drew.  21.  But  a  surrender  by  the  father  to  the  uses  of  his  will, 
of  copyholds  bought  in  the  joint  names  of  himself  and  his  sons, 
repels  the  inference  of  an  intended  advancement:  PranJcerd  v. 
Prankerd,  1  S.  &  S.  1;  but  see  Beecher  v.  Major,  2  Dr.  &  Sm. 
431. 

And  thus,  where  the  purchase  has  been  made  in  the  joint  names 
of  a  father  or  husband  and  his  wife  or  child,  he  cannot  pass  any 
interest  in  the  property  by  his  will  if  the  circumstances  show  an 
intention  of  advancement,  and  no  resulting  trust:  Dummer  v. 
Pitcher,  2  M.  &  K.  262;  Coates  v.  Stevens,  1  Y.  &  C.  C.  C.  66; 
Grosvenor  v.  Durston,  25  Bea.  97;  Turner  v.  Att.-Gen.,  I.  R. 
10  Eq.  386;  which  cases  also  show  that  if  the  husband  or  father 
gi^es  a  benefit  to  his  wife  or  child  by  his  will  after  such  a  purchase, 
no  case  of  election  arises,  unless  by  reason  of  the  amount  given 
being  the  same  as  that  purchased,  or  the  subject  of  the  purchase 
being  specifically  mentioned  in  the  will,  the  intention  that  the 
devisee  or  legatee  is  to  elect  is  clear:  see  also  Crabb  v.  Crabb,  1 
M.  &  K.  511;  Hepivorth  v.  Hepworth,  11  Eq.  10;  Be  Carpenter, 
Carpenter  v.  Disney,  51  L.  T.  773. 

A  proved  intention  of  the  father,  supported  by  his  own  evidence 
during  his  lifetime,  to  reserve  a  life  interest,  or  to  give  a  mere 
interest  contingent  on  surviving  him,  is  a  circumstance  which  may 
rebut  the  gift:  Smith  v.  Warde,  15  Sim.  56;  Devoy  v.  Devoy,  3 
Sm.  &  G.  403;  Forrest  v.  Forrest,  13  W  R.  380;  Dumper  v. 
Dumper,  3  Giff.  583. 

It  is  'unnecessary  that  the  fact  of  a  transfer  having  been  made 
should  be  communicated  to  the  transferee,  for  his  legal  title  is 
clear  by  force  of  the  transfer  itself,  subject  only  to  his  right  tOi 
repudiate  the"  gift  when  he  hears  of  it:  Standing  v.  Bowring,  31 
C.  D.  282;  London  and  County  Bank  v.  River  Plate  Bank,  21 
Q.  B.  D.  535,  541;  see  ante,  p.  70. 

The  evidence  admissible  to  set  up  a  resulting  trust  as  against  the 
presumption  of  advancement  must  consist  of  acts  and  declarations 
of  the  parent  or  husband  antecedent  to,  or  contemporaneous  with, 
the  purchase;  subsequent  acts  or  declarations  will  not  be  taken 
into  account,  unless  clearly  connected  with  the  transaction: 
Mmless  v.  Franklin,  1  Swanst.  13;  Eedington  v.  Redington,  3 
Ridg.  194;    Sidmouth  v.  Sidmouth,  2    Bea.  447;    Dumper  v. 
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D'onper,  3  Giff.  583;  Nicholson  v.  Mulligan,  I.  R.  3  Eq.  308, 
317;  Christy  v.  Courtenay,  13  Bea.  96;  Devoy  v.  Devoy,  3  Sm. 
it  G.  403;  Fon-esi  v.  Forresf,  13  W.  R.  380;  Jeaws  v.  Coofce, 
24  Bea.  513;  Williams  v.  Williams,  32  Bea.  370;  Dimbar  v. 
Dunbar,  supra,  p.  163. 

Where  the  intention  to  advance  is  expressed  by  a  letter  of  even  Lstter. 
date  with  the  piu'chase,  it  is  not  entirely  rebutted  by  a  power  of 
attornej'  to  the  father  to  sell,  but  the  whole  transaction  operates 
like  a  voluntary  settlement  with  a  power  of  revocation:  Baecher 
V.  Major,  2  Dr.  &  Sm.  431 ;  and  see  ante,  p.  62. 

If  both  father  .and    son    are    dead,  only    declarations  against  After  death 
interest  by  either  are  admissible:  Stock  v.  McAvoy,  15  Eq.  55.  ofjatherand 

The  evidence  of  the  person  claiming  the  benefit  will  be  admitted  Eridence  of 
in  the  action,  and,  be  weighed  according  to  the  ordinary  rules  as  nominees 

rSCGlVGQ 

to  interested  witnesses:  Nicholson  v.  Mulligan,  I.  R.  3  Eq.  308; 
Foiokes  V.  Pascoe,  10  Ch.  343,  where  it  was  also  said  that  the 
presumption  of  a  gift  was  very  strong  from  the  fact  that  there 
were  contemporaneous  purchases  of  small  sums  of  stock  in  different 
names,  and  a  subsequent  repetition  of  such  purchases. 

Purchase  in  the  Name  of  a  Husband.] — Where  a  wife  pur- 
chases property  in  the  name  of  her  husband  there  is  no  prima 
facie  presumption  of  an  intention  to  advance  the  husband.  If, 
therefore,  property  is  purchased  in  the  name  of  the  husband  out 
of  money  belonging  to  the  sepai'ate  estate  of  his  wife,  there  is 
a  presumption  of  a  resulting  trust  in  favour  of  the  wife,  which, 
like  all  other  resulting  trusts,  can  be  rebutted  by  evidence  showing 
that  it  was  intended  to  be  gift.  Formerly  it  was  thought  that 
this  presumption  only  applied  where  the  property  was  purchased 
out  of  the  wife's  capital,  and  not  where  it  was  purchased  out  of 
her  income.  But  there  is  no  such  distinction.  Mercie?'  v.  Mercier, 
1903,  2  Ch.  98,  where  Romer,  L.  J.,  said:  "  No  doubt  in  certain 
cases  in  considering  whether  a  gift  was  intended,  the  fact  of 
the  money  having  been  income  received  by  him  with  her  consent 
may  be  material  in  respect  of  the  weight  of  evidence;  but  there 
is  no  other  distinction,  so  far  as  I  am  aware,  between  capital  and 
income." 
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CHAPTER  XII. 

SECRET  TRUSTS. 

Definition.  When  property  is  vested  in  a  person  for  purposes  not  declared  by 
the  instrument  devising  or  granting  it,  and  it  appears  that  but  for 
the  testator's  or  grantor's  confidence  that  those  purposes  would  be 
fulfilled  the  devise  or  grant  would  not  have  been  made,  a  trust — 
a  "  secret  trust,"  as  it  is  termed — is  created,  and,  on  the  ground 
that  fraud  would  be  committed  by  the  devisee  or  grantee  if  he  did 
not  fulfil  those  purposes,  that  trust  may  in  equity  be  enforced 
against  him. 

The  term  "secret  trust"  does  not  necessarily  mean  a  trust  of  a 
clandestine  nature,  or  one  suppressed  from  the  world;  it  merely 
imports  a  trust  not  disclosed  On  the  face  of  the  will:  per  Porter, 
M.  R.,  O'Brim  v.  Condon,  1905,  1  Ir.  R.  at  p.  56.  Mr.  Justice 
Kay  refers  to  this  class  of  cases  as  cases  "  where  no  trust  appears 
upon  the  face  of  the  will,  but  the  testator  has  been  induced  to 
make  the  will,  or,  having  made  it,  has  been  induced  not  to  revoke 
it,  by  a  promise  on  the  part  of  the  devisee  or  legatee  to  deal  with 
the  property,  or  some  part  of  it,  in  a  specified  manner.  In  these 
cases  the  Court  has  compelled  discovery  and  performance  of  the 
promise,  treating  it  as  a  trust  binding  the  conscience  of  the  donee, 
on  the  ground  that  otherwise  a  fraud  would  be  committed, 
because  it  is  presumed  that  if  it  had  not  been  for  such  promise, 
the  testator  would  not  have  made,  or  would  have  revoked,  the  gift. 
The  principle  of  these  decisions  is  precisely  the  same  as  in  the  case 
of  an  heir  who  has  induced  a  testator  not  to  make  a  wiU  devising 
the  estate  away  from  him,  by  a  promise  that,  if  the  estate  were 
allowed  to  descend,  he  would  make  a  certain  provision  out  of  it  for 
a  named  person  ".Re  Boyes,  Boyes  v.  Carritt,  26  C.  D.  531,  .33,5; 
see  Att.-Gen.  v.  Chamberlcdn,  90  L.  T.  at  p.  585. 

The  allegation  having  been  made  that  the  devisee  was  intended 
to  hold  the  property  not,  or  not  entirely,  for  his  own  benefit,  that 
is  sufficient  to  prevent  him  from  setting  up  (1)  the  Statute  of 
Frauds,  on  the  ground  of  the  absence  of  a  writing,  and  the 
necessity  of  parol  evidence,  to  prove  the  trust,  or  (2)  the  Wills 
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Act,  on  the  ground  that  the  desire  of  the  testator  has  been  re- 
duced to  writing,  not  executed  as  a  will;  and  the  reason  for  this 
is  that,  as  the  devisee  has  induced  the  testator  to  leave  him  his 
property,  and  would  not  have  done  so  unless  the  devisee  had  stated 
that  he  would  effect  his  intentions,  the  Court  does  not  Violate 
the  spirit  of  those  statutes,  but  for  the  same  end,  the  jDrevention 
of  fraud,  it  engrafts  the  trust  upon  the  devise  by  admitting  evi- 
dence which  the  statute  would  in  terms  exclude,  in  order  to  prevent 
a  party  from  applying  property  to  a  purpose  foreign  to  that  for 
which  he  undertook  to  hold  it:  Russell  v.  Jackson,  10  Ha.  204; 
Wallgrave  v.  Tebbs,  2  K.  &  J.  313,  where  the  older  cases  are 
commented  upon;  Riordan  v.  Banon,  I.  R.  10  Eq.  469;  Re 
Spencer,  57  L.  T.  519;  Re  Maddock,  Llewelyn  v.  Washington, 
1902,  2  Ch.  220. 

The  rule  that  a  Court  of  Equity  will  enforce  a  promise  to  apply  instances  of 
a  gift  in  a  particular  manner  is  established  by  a  long  line  of  ^^'^^'^^  trusts, 
authorities  bearing  out  the  principle,  not  only  that  the  promise  is 
sufficient  to  support  the  trust,  but  that  parol  evidence  is  admissible 
to  prove  it;  see  Re  Pitt  Rivers,  1902,  1  Ch.  403. 

In  Re  Duke  of  Marlborough,  Davis  v.  Whitehead,  (1894,  2  Absolute 
Ch.  133),  a  house  was  transferred  by  a  wife  to  her  husband  under  property  and 
circumstances  which  seem  from  the  report  to  establish  a  secret  secret  trust 

,  mter  vivos. 

arrangement  between  the  parties  that  the  house  was  to  be  re- 
assigned to  the  wife,  the  object  being  to  enable  the  husband  to 
raise  money  on  mortgage  for  payment  of  his  debts;  the  husband 
afterwards  mortgaged  the  house  and  died.  Stirling,  J.,  held  that 
the  Statute  of  Frauds  could  not  be  set  up  by  the  representatives 
of  the  husband  (following  Haigh  v.  Kaye,  7  Ch.  469,  in  prefer- 
ence to  Leman  v.  Whiteley,  4  Euss.  423),  and  that  the  husband 
could  not  have  repudiated  the  arrangement  had  he  lived,  and 
therefore  that  his  representatives  must  re-assign  the  property, 
subject  to  the  mortgage,  to  the  widow. 

The  particular  terms  upon  which  the  donee  is  to  take  the  gift  Acceptance 
must,  however,  be  specifically  shown  as  having  been  accepted  by  ^  °"^^' 
him  as  the  condition  upon  which  he  is  to  take:  Re  Boyes,  Boyes 
V.  Carritt,  26  C.  D.  5-31;  see  French  v.  French,  1902,  1  Ir.  R. 
172,  191;  and  though  the  wishes  of  the  testator  might  be  suf- 
ficiently specified  by  handing  to  the  donee  a  sealed  packet  not 
to  be  opened  until  the  death,  and  accepted  as  such  by  the  donee 
(McCormick  v.  Grogan,  L.  R.  4  H.  L.  82),  and  this  would  be  so 
because  otherwise  the  testator  might  have  revoked  his  will,  yet 
the  mere  handing  of  a  paper  containing  such  wishes  without  a 
promise  to   obey  them  would   be  insufficient,  because  the  eifect 
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would  be  to  enable  the  testator  to  make  a  disposition  of  his  pro- 
perty by  what,  in  fact,  would  be  a  codicil  unexecuted  according 
to  the  requirements  of  the  law:  Re  Boyes,  supra.  Upon  tliis 
latter  point  it  has  been  clearly  decided  that  a  testator  cannot 
reserve  to  himself  the  right  of  declaring  trusts  by  an  instrument 
informally  executed  subsequent  to  the  execution  of  his  will: 
Adlingtm  v.  Cam,  3  Atk.  141, 149;  Muckleston  v.  Broim,  6  Ves. 
52,  67;  Briggs  v.  Penny,  3  Mac.  &  G.  546;  Be  Boyes,  supra. 

The  donee  may  accept  the  terms  upon  which  he  is  to  take, 
either  expressly,  or  tacitly  (Tee  v.  Ferris,  2  K.  &  J.  357; 
Springett  v.  Jenings,  10  Eq.  488, 495),  or  by  conduct:  McCormick 
V.  Grogmi,  L.  R.  4  H.  L.  82;  Be  Haddock,  Llewelyn  v.  Washing- 
ton, 1902,  2  Ch.  220. 

The  existence  of  a  trust  may  be  shown  upon  the  will  itself, 
though  the  terms  of  it  may  not  appear,  as  where  the  property 
given  is  to  be  held  for  purposes  "which  are  known  to  the  donee" 
(CrooJce  v.  Brookeing,  2  Vern.  107),  or  the  gift  is  to  executors 
"in  trust,"  when  evidence  of  the  terms  may  be  given,  as  in  Bring 
V.  Bring,  2  Vern.  99;  and  this  was  so  held  where  the  gift  rwas 
really  for  the  benefit  of  certain  persons  named  to  the  donees,  who 
signed  on  the  same  day  a  paper  in  which  those  persons  .Tvere 
specified:  Smith  v.  Alter  soil,  1  Russ.  266;  and  see  Riordan  v. 
Banon,  Ir.  R.  10  Eq.  469;  Johnson  v.  Ball,  5  De  G.  &  Sm.  85; 
Be  Fleetwood,  Sidgreaves  v.  Brewer  (15  CD.  594),  where  Vice- 
Chancellor  HaU  refers  to  many  of  the  authorities:  cf.  Scott  v. 
Brownrigg,  9  L.  R.  Ir.  246;  and  the  purposes  of  the  trust  may 
be  proved  by  evidence:  Be  HuxtaUe,  1902,  1  Ch.  214;  1902, 
2  Ch.  793  (C.  A.);  O'Brien  v.  Condon,  1905,  1  Ir.  R.  51;  but 
this  only  applies  to  a  trust  or  power  in  the  nature  of  a  trust,  and 
not  to  a  mere  power:  Be  Hetley  (1902,  2  Ch.  867),  where  the 
objects  of  a  limited  power  to  appoint  subject  to  a  life  interest 
were  not  allowed  to  be  ascertained  by  parol  evidence:  see  Baife 
v.  Ralpenney,  1904,  1  Ir.  R.  486. 

But  a  distinction  must  be  observed  between  cases  in  which  the 
trust  to  deal  with  the  property  in  a  manner  known  to  the  legatee, 
of  which  class  of  cases  Briggs  v.  Penny  (3  Mac.  &  G.  546)  and 
O'Brien  v.  Condon  (1905,  1  Ir.  R.  51)  are  types,  where  the  trust 
will  be  enforced  and  the  donee  can  take  nothing  beneficially,  and 
cases  where  there  is  an  absolute  gift,  with  added  words  of  con- 
fidence that  the  known  wishes  of  the  testator  will  be  carried  into 
effect,  where  the  indefinite  character  of  the  testator's  mode  of 
expressing  his  desire  will  prevent  a  trust  from  being  inferred,  so 
as  to  cut  down  the  absolute  gift  except  to  the  extent  of  the  wishes 
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actually  communicated  to  the  donee:  Bernard  v.  Mimhidl,  John. 
276;  Wood  x.  Cox,  2  M.  &  Cr.  684;  Irvine  v.  Sullivan,  8  Eq. 
673,  where  the  trust  was  limited  to  certain  legacies  admitted  by 
the  donee  as  having  been  intended  by  the  testator;  and  see  Re 
Downing,  60  L.  T.  140;  Re  Maddock,  Llewelyn  v.  Washington, 
1902,  2  Ch.  220;  'cf .  Re  H&tlei/,  supra.  But  whether  the  existence 
of  a  trust  be  indicated  on  the  face  of  the  will  or  not,  evidence  is 
still  admitted  to  show  that  there  was  a  promise,  in  reliance  on 
which  the  testator  forbore  to  make  a  new  ■\\'ill;  Barrow  \. 
Greeyiough,  3  Ves.  152;  Re  Boyes,  Boyes  v.  Carritt,  26  C.  D. 
531,  supra;  see  Balfe  v.  Halpenney,  1904,  1  Ir.  R.  486. 

It  is  necessary,  in  order  to  fix  the  donee  with  a  trust,  that  the  Wishes  must 
wishes  of  the  testator  should  be  communicated  to  him,  and  that  g^te^""""^' 
they  should  be  so  communicated  in  the  testator's  lifetime:  Wall- 
grave  V.  Tebbs,2  K.  &  J.  313.;  Tee  v.  Ferris,  2  K.  &  J.  357;  Re 
King's  Estate,  21  L.  R.  Ir.  273,  277;  Re  Maddock,  Llewelyn  v. 
Washington,  1902,  2  Ch.  220;   O'Brien  v.  Condo7i,  1905,  1  Ir. 
R.  51;   for  it  is  not  permitted  to  prove  the  trust  by  a  written 
document  not  communicated  by  the  testator  himself,  and  which 
would  operate  as  an    unexecuted    testamentary  disposition:    Re 
Boyes,  supra.     And  when  the  communication  is  made,  it  must 
not  have  been  objected  to,  but,  in  fact,  assented  to,  by  the  legatee: 
McCormick  v.  Grogan,  L.  R.  4  H.  L.  82;  Re  Pitt  Rivers,  1902, 
1  Ch.  403;  Aft. -Gen.  v.  Chamherlain,  90  L.  T.  581;  O'Brien  v. 
Condon,  supra.     However,  there  appears  to  be  no  reason  why  the 
communication,  if  accepted,  should  not  be  made  subsequently  to 
the  execution  of  the  will:  Moss  v.  Cooper,  1  J.  &  H.  352;  Re 
Stead,  infra;  cf.  Balfe  v.  Halpenney,  1904,  1  Ir.  R.  486.     But 
mere  parol  evidence  of  conversations  between  a  testator  and  the 
donees,  both  of  whom  were  dead,  was  rejected  as  insufficient:  Re 
Dozening,  60  L.  T.  140;  Balfe  v.  Halpenney,  supra.    When  there 
is  no  communication  of  the  trusts  to  the  donee,  it  is  often  sought 
to  obtain  a  grant  of  probate  to  the  document  setting  out  the  trusts ; 
but  unless  the  will  refers  to  an  existing  document,  probate  will 
not  be    granted    incorporating    such    a    document:    Durham  v. 
Northen,  1895,  P.  66;  nevertheless,  the  contents  of  the  document, 
if  communicated,  will  be  treated  as  though  contained  in  the  wiU: 
Re  Maddock,  Llewelyn  v.  Washington,  1902,  2  Ch.  220;   see, 
however,  O'Brien  v.  Condon  (1905,  1  Ir.  R.  51),  where  it  was  held  Verbal  com- 

•        •  ■    ■         I^  1     11  munioation. 

that  the  communication  containing  the  secret  trust  verbally  com- 
municated was  complete  in  itself,  and  that  the  trust  did  not  operate 
under  the  will,  and  therefore  a  person  intended  to  take  a  benefit 
under  the  secret  trust  was  not  debarred,  he  being  an  attesting 
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witness  to  the  will;  and  Porter,  M.  E.,  declined  to  follow  Re 
Fleehvood  (15  C.  D.  594),  and  cited  Att.-Gm.  v.  Cullen  (L.  E. 
1  H.  L.  190)  as  an  authority  for  his  decision. 

ComlQunioation  to  one  of  several  trustees  is  sufEcient,  at  all 
events,  where  the  trust  is  disclosed  on  the  face  of  the  will:  Re 
Gardom,  1914,  1  Ch.  662;  cf.  Geddes  v.  Semple,  1903,  1 
Ir.  E.  51. 

A  distinction  has  been  taken  between  a  communication  made 
before  and  after  the  execution  of  the  will  in  the  case  of  a  gift  to 
two  or  more  persons  as  joint  tenants:  Re  Stead,  Withcmi  v. 
Andrew,  1900,  1  Ch.  237;  and  it  appears  that  in  the  case  of  a 
communication  made  to,  and  a  promise  by,  any  one  of  such  per- 
sons, before  or  at  the  time  of  the  execution  of  the  will,  a  trust  may 
arise  binding  upon  them  all,  because  the  rest  cannot  profit  by  the 
fraud  of  the  actual  promisor:  Russell  v.  Jackson,  10  Ha.  204, 
212;  Jones  v.  Badley,  3  Eq.  63i5.  But  if  the  communication  is 
made  after  the  execution  of  the  will,  only  such  as  actually  promise 
can  be  fixed  with  the  trust,  because  those  who  do  not  have  not 
obtained  the  gift  by  means  of  any  such  promise,  and  they  are 
guilty  of  no  such  fraud  as  the  existence  of  a  trust  of  this  kind 
depends  upon:  Moss  v.  Cooper,  1  J.  &  H.  352;  Burney  v.  Mac- 
donald,  15  Sim.  6.  Where  the  gift  to  them  is  as  tenants  in 
common,  the  trust  affects  only  such  as  have  actually  promised: 
Tee  V.  Ferris,  2  K.  &  J.  357;  Geddes  v.  Semple,  1903,  1 
Ir.  E.  73. 

The  effect  of  any  uncertainty  as  to  the  portion  of  the  property 
which  was  intended  to  be  bound  by  the  trust,  is  to  throw  on  the 
alleged  trustees  the  onus  of  distinguishing  that  which  was  to  be 
bound  by  the  trust  from  that  which  they  allege  to  be  unaffected 
by  it:  Russell  v.  Jaclcson,  10  Ha.  204,  214. 

The  communicated  purposes  must  also  be  sufficiently  certain: 
Scott  V.  Brotmrigg,  9  L.  E.  Ir.  246;  Ee  King,  21  L.  E.  Ir.  273; 
Re  Pitt  Rivers,  1902,  1  Ch.  403;  Sullivan  v.  Sullivan,  190a,  1 
Ir.  E.  193;  but  if  the  object  of  the  trust  is  legal,  though  not  suffi- 
ciently defined  in  the  communication  of  it  to  the  trustee,  an  in- 
quiry may  be  directed  to  ascertain  its  precise  character:  Russell 
V.  Jaclcson,  10  Ha.  at  p.  215. 

A  power  to  appoint  subject  to  a  life  interest  in  favour  of  objects 
who  are  expressed  by  the  testator  to  have  been  communicated 
verbally  to  a  donee  is  void  for  uncertainty:  Re  Hetleyi,  1902,  2 
Ch.  866;  see  Re  Huxtable,  1902,  1  Ch.  214;  2  Ch.  793. 

A  testator's  wishes  communicated  to  his  devisee  in  his  life- 
time and  accepted  by  him  will  not  be  enforced  as  a  secret  trust 
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where  the  devisee  is  given  an  absolute  discretion  or  power  oven: 
the  property:  Be  Pitt  Rivers,  1902,  1  Oh.  403;  Re  Hetley, 
sufn-a;  Sullivan  v.  Sullivan,  1903,  1  Ir.  R.  193;  Att.-Gen.  v. 
Ghamherlain,  90  L.  T.  581. 

If,  however,  the  testator  is  shown  to  have  omitted  from  his  will  illegal  secret 
dispositions  which  he  feared  might,  if  introduced,  have  been  void  t^^^*^- 
as  being  illegal,  the  donee  is  not  affected  by  any  trust:  Lomax  v. 
Ripley,  3  Sm.  &  G.  48;  Rowbothcm  v.  Dunnett,  8  C.  D.  430;  but 
the  donee  cannot  retain  the  gift  as  against  the  heir  or  next  of  kin, 
unless  he  can  show  that  there  is  no  such  case  of  fraud  in  havung 
obtained  the  devise  to  himself  upon  a  promise  to  devote  it  to  the 
illegal  purpose  as  that  the  Court  would  be  justified  in  letting  in 
evidence  to  establish  the  illegality  of  the  gift:  MucMeston  v. 
Brovm,  6  Ves.  69;  Stickland  v.  Aldridge,  9  Ves.  516;  Wallgrave 
V.  Tebbs,  2  K.  &  J.  313,  323. 

Thus,  when  the  trust  has  been  admitted  by  the  donee,  and  it  is  Title  of  heir, 
either  illegal  under  the  Mortmain  Acts,  or  one  which  the  Court  o'^'^extof  km. 
will  not  enforce  according  to  the  principles  above  stated,  the  donee 
holds  the  property  in  trust  for  the  next  of  kin,  or  the  heir,  accord- 
ing to  its  nature:  Muckleston  v.  Brown,  6  Ves.  69;  Briggs  v. 
Penny,  3  Mac.  &  C  546;  Johnson  v.  Ball,  5  De  G.  &  Sm.  85; 
Re  Boyes,  Boyes  v.  Carritt,  26  C.  D.  531;  Re  King,  21  L.  R.  Ir. 
273. 

Where  property  was  devised  to  three  persons    absolutely    as  Trast  partly 
tenants  in  common,  coupled  with  a  secret  trust  which  was  illegal,       ^ 
and  only  one  of  the  legatees  was  informed  of  the  trust,  the  bequest 
of  one-third  to  the  person  informed  of  the  trust  was  invalid,  but 
the  other  two-thirds  went  absolutely  to  the  other  two  devisees: 
Geddis  v.  Semple,  1903,  1  Ir.  R.  73. 

The  liability  of  the  donee,  when  the  trust  has  been  established  Donee  not 
against  him,  is  limited  to  the  extent  of  the  estate  which  he  takes,  Uaule. 
and  his  own  property  is  not  liable  in  case  of  any  deficiency:  Reech 
v.  Kennegal,  Amb.  66;  Barrow  v.  Greenough,  3  Ves.  152. 

The  cases  with  regard  to  secret  charitable  trusts  sll0^^'  that  the  Secret 
Court  will  not  allow  a  bargain  between  the  testator  and  those  who  trusts. 
are  apparently  to  take  under  his  will,  with  the  object  of  defeating 
the  policy  of  the  law;  and  the  authorities  cited  above,  with  regard 
to  illegal  secret  dispositions,  are  instances  in  which  the  Court  has 
acted  for  the  purpose  of  disclosing  such  bargains.  See  further 
upon  this  subject,  which  is  beyond  the  scope  of  this  work,  Tudor's 
Char.  Trusts,  p.  484,  4th  edition. 

a.  11 
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CHAPTER  Xm. 

CONSTRUCTIVE    TRUSTS. 

Definition.  A  CONSTRUCTIVE  trust,  apart  from  resulting  trusts,  may  be  defined 
as  one  which  is  not  expressed  in  any  instrument,  but  is  imposed 
upon  a  person  by  a  Court  of  Equity  upon  the  ground  of  public 
policy  (see  Griffin  y.  Griffin,  1  Sch.  &  L.  352;  Bletoett  v.  Millett, 
7  B.  P  C.  367),  so  as  to  prevent  him  from  holding,  for  his  own 
benefit,  an  advantage  which  he  has  gained  by  reason  of  some 
fiduciary  relation  subsisting  between  him  and  others,  and  for 
whose  benefit  only  it  is  his  duty  to  act. 

Thus,  a  trustee  cannot,  in  respect  of  the  trust  property,  retain 
any  accretion  or  benefit  attaching  to  it,  for  "it  is  one  of  the  first 
principles  in  regard  to  the  law  of  trusts — a  principle  founded  upon 
no  technical  rule  of  law,  but  upon  the  highest  principles  of 
morality — that  wherever  a  trustee,  being  the  ostensible  owner  of 
property,  acquires  any  benefit  as  the  owner  of  that  property,  that 
benefit  cannot  be  retained  by  himself,  but  must  be  surrendered  for 
the  advantage  of  those  who  are  beneficially  interested  ":  Aberdeen 
Toton  Council  v.  Aberdeen  University,  2  A.  C.  544,  549. 

Lord  Bowen's       A  constructive  trust  is  "  a  trust'  to  be  made  out  by  circum- 

dennition.  ,,  ^    a  •  i  •   i  •  i 

stances,  and  is  one  which  arises  when  a  stranger  to  a  trust 
already  constituted  is  held  by  the  Court  to  be  bound  in  good  faith 
and  ill  conscience  by  the  trust  in  consequence  of  his  conduct  and 
behaviour":  Soar  v.  Ashwell,  1893,  2  Q.  B.  at  p.  3(96,  per 
Lord  Bowen.  On  the  other  hand,  a  person  occupying  a  fiduciary 
position  {e.g.,  a  solicitor),  and  having  property  deposited  with 
him  on  the  strength  of  his  position,  must  be  regarded  as  an  express 
trustee  of  such  property:  ibid,  at  p.  397;  see  also  Price  v.  Phillips 
(13  R.  191),  where  Chitty,  J.,  adopted  Lord  Bowen's  definition, 
and  explains  Life  Associatimi  of  Scotlamd  v.  Siddal,  3  De  G. 
F. &  J. 58. 

The  expressions  "trust"  and  "trustee,"  as  defined  in  the 
Trustee  Act,  1893,  s.  50,  include  implied  and  constructive  trusts. 
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Renewal  of  Lease.] — Amongst  the  cases  which  best  exemplify 
the  principle  of  constructive  trusts,  are  those  where  a  trustee  of 
renewable  leaseholds  has  taken  a  renewal  to  himself;  the  leading 
case  upon  which  subject  is  Keech  v.  Samdford,  2  W  &  T.  L.  C. 
706;  but,  as  will  be  seen,  there  are  manj  other  instances  of  this 
kind  of  trust  arising  in  consequence  of  benefits  taken  by  persons 
not  completely  holding  the  character  of  trustees,  but  as  to  whom, 
from  their  position  as  tenants  for  life,  partners,  directors,  &c.,  the 
Courts  consider  it  to  be  unconscionable  that  they  should  retain  a 
benefit  which,  but  for  their  position,  they  would  not  have  secured. 

In  some  oases  the  presumption  of  personal  incapacity  to  retain 
the  benefit  is  one  of  law  and  cannot  be  rebutted,  as  in  the  case  of 
a  trustee,  executor,  tenant  for  life,  or  agent.  But  there  is  another 
class  of  cases  in  which  there  is  no  presumption  of  law,  but  at  most 
a  rebuttable  presumption  in  fact,  as  in  the  case  of  partners,  joint 
tenants,  mortgagees,  &c.:  Re  Biss,  1903,  2  Ch.  40. 

The  rule  seems  to  be  based  largely  on  the  fact  that  possession 
gives  to  such  person  an  opportunity  of  renewal,  and  it  may  well 
be  different  considerations  apply  in  the  case  of  pereons  not  in 
possession:  Re  Biss,  supra. 

The  rule  extends  to  a  tenant  for  life  who  allows  the  lea;se  to  Tenant  for 
expire,  and  then  takes  a  renewal  to  himself:  Pickering  v.  Yoioles, 
1  B.  C.  C.  197;  James  v.  Derni,  11  Ves.  383;  15  Ves.  236;  or 
where  he  takes  a  reversionary  term  expectant  upon  the  unexpired 
term    to    which    he    is    entitled    for    life  :    Taster   v.    Marriott, 
Amb.  668;     Owen  v.  Williams,  Amb.  734;    Lte  v.  Vernon,  5 
B.  P    C.  10;  or  buys  premises  over  which  he  has  a  right  of  pre- 
emption by  virtue  of  being  tenant  for  life  of  other  premises: 
Rowley  v.  Ginnever,  1897,  2  Ch.  503;  or  purchases  the  reversion 
of  a  lease:  Mason  v.  Hulke,  22  W.  R.  622;  but  see  post,  p.  172. 
It  applies  also  to  a  guardian:  Pierson  v.  Shore,  1  Atk.  480;  or  Guardian, 
an  agent  for  a  trustee:  Edimwds  v.  Lems,  3  Atk.  538;  Griffin  v.  ^gent^^'^ 
Griffin,  1  Sch.  &  L.  352. 

The  rule  applies  also  to  a  mortgagee :  Rawe  v .  Chichester,  Amb .  Mortgagee. 
716;  Rushworth'.s  case,  2  Ch.  Rep.  59;  Freem.  13;  Rakestraw 
V.  Bremer,  2  P.  W  511;  though  the  presumption  may  be  re- 
butted: Re  Biss,  supra;  and  it  app,ears  that  if  a  mortgagee 
distinctly  shows  that  the  mortgagor  does  not  intend  to  redeem, 
and  the  mortgagee  is  not  in  possession  or  guilty  of  conoealment, 
he  may  take  a  new  lease  to  himself:  Nesbitt  v.  Tredennick,  1 
B.  &  B.  29. 

The  mortgagee  will  be  entitled  to  a  renewal  taken  by  the  Mortgagor. 

11   (2) 
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mortgagor  as  part  of  the  security:  Bakestraw  v.  Brewer,  2  P. 
Wms.  511;  Smith  v.  Chichester,  2  Dr.  &  War.  393,;  Le^^gh  v. 
Burnett,  29  C.  D.  231;  and  sae  Hughes  v.  Houmd  (25  Bea.  575), 
where  the  mortgagor  by  fraud  incurred  a  forfeiture,  in  collusion 
with  the  lessor,  who  afterwards  granted  to  him  a  new  lease, 
which  was  held  to  be  bound  by  the  mortgage:  and  see  Stratton 
V.  Murphy,  I.  E.  1  Eq.  345.  And  it  may  be  stated  as  a 
general  rule,  that  rights  accruing  in  respect  of  the  mortgaged 
property  enure  to  the  benefit  of  the  mortgagee's  security:  Doe 
V.  Pott,  2  Doug.  709.  Where  a  mine  is  opened  after  the  mort- 
gage, it  is  subject  to  the  mortgage:  Elias  v.  Sncwdon  Slate  Co., 
4  A.  C.  454.  Where  a  freehold  ground  rent  was  devised  "  to  the 
present  mortgagees  thereof,"  and  at  the  testator's  death  there  were 
no  mortgagees  of  the  ground  rent,  but  the  leasehold  out  of  which 
it  arose  was  in  mortgage  to  certain  trustees  under  a  settlement,  in 
which  the  testator  had  no  interest,  it  was  held  that  the  devisees 
took  under  the  devise,  but  as  trustees  for  the  persons  interested 
under  the  settlement;  an  intention  to  increase  their  interest  in  the 
propertj'  being  gathered  from  the  scope  of  the  will:  Re  Payne, 
Kibble  v.  Payne,  54  L.  T.  840;  see  Jamesv.  Kerr,  40  C.  D.  449; 
Mainland  v.  Upjohn,  41  C.  D.  126. 

The  principle  of  Keech  v.  Sandford,  supra,  also  applies  where 
a  trustee  or  tenant  for  life  of  an  equity  of  redemption  purchases 
the  property  from  the  mortgagee  exercising  his  power  of  sale: 
Griffith  V.  Owen,  1907,  1  Ch.  195. 

The  refusal  of  tho  lessor  to  renew  to  an  infant,  on  the  ground 
of  the  lease  being  of  the  profits  of  a  market,  and  therefore  that 
there  could  be  no  distress,  and  the  remedy  of  the  lessor  could  be  on 
the  covenant  only,  into  which  the  infant  could  not  enter,  was  held 
an  insufficient  reason  for  allowing  the  trustee  to  take  a  renewal  to 
himself;  but  he  was  held  entitled  to  be  indemnified  against  the 
lessee's  covenants  out  of  the  trust  estate:  Keech  v.  Sandford,  2 
W.  &T.  L.  C.706. 

And  it  is  clear  that,  even  where  the  lessor  would  not  have 
renewed  to  the  cestui  que  trust  himself,  even  when  not  an  infant, 
the  trustee  taking  the  renewal  in  his  own  name  holds  it  for  tho 
cestui  que  trust's  benefit:  Fitzgibbon  v.  Scanlan,  1  Dow,  261. 

Wheix!  one  of  several  beneficiaries  obtained  a  lease  of  property 
previously  leased  to  the  trustees  and  forfeited  by  them,  it  was 
held  that  he  was  not  a  constructive  trustee  for  the  other  cestuis 
que  trust:  Holmes  v.  Williams,  1895,  W.  N.  116. 

The  rule  applies  to  an  executor  de  son  tort,  who  cannot,  by, 
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compelling  the  appointed  executors  to  surrender  a  lease,  obtain  a 
renewal  to  himself:  Mulvanyv.  Dillon,  1  B.  &  B.  400;  to  a  person 
who  takes  the  management  of  an  intestate's  estate,  under  a  power 
of  attorney,  from  the  mother  of  an  infant  next  of  kin,  and  procures 
a  renewal  to  himself:  Griffin  v.  Griffin,  1  Sch.  &  L.  352;  Mul- 
Jmllen  v.  Marum,  3  Dr.  &  War.  317;  and,  it  seems,  to  a  person 
intermeddling  with  the  assets  under  the  direction  of  an  executor 
de  son  tort:  Att.-Gen.  v.  New  York  Breweries  Co.,  1898,  1 
Q.  B.  205  (per  Rigby,  L.  J.,  at  p.  221);  1899,  A.  G.  62. 

The  rule  also  applies  to  an  administrator  who  is  permitted  to  Adminis- 
overhold  after  the  tenancy  has  expired,  the  new  holding  being  *''^*°''- 
considered  a  mere  graft  on  the  old  lease:  Kelly  v.  Kelly,  I.  R. 
8  Eq.  403;  Ex  parte  Grace,  1  B.  &  P    376. 

But  the  rule  does  not  apply  to  one  of  the  next  of  kin  not  in  Next  of  kin. 
possession  taking  a  renewal  without  fraud  of  a  lease  which  formed 
part  of  the  intestate's  estate:  Re  Biss,  1903,  2  Ch.  40. 

An  executor  is  equally  within  the  principle;  he  is  not  an  express  Executor, 
trustee,  but  is  nevertheless  treated  as  a  trustee  for  creditors  and 
legatees  in  respect  of  the  property  held  by  him  as  executor:  Re 
Jane  Davis,  1891,  3  Ch.  119,  124;  he  can  claim  the  benefit  of 
the  Real  Property  Limitation  Act,  1874:  Be  Lacy,  1899,  2  Ch. 
149.  If  he  obtain  a  new  lease  of  lands,  of  which  the  testator  was 
overholding  tenant  from  year  to  year,  he  cannot  hold  such  new 
lease  for  himself:  James  v.  Dean,  11  Ves.  383;  15  Ves.  236; 
Archhold  v.  Scully,  9  H.  L.  C.  360;  Egan  v.  Stack,  1906,  1  I.  R. 
320;  nor  where  he  obtains  the  renewal  by  reason  of  a  custom: 
M'Crackeii  v.  M'Clelland,  I.  R.  11  Eq.  172.  When  an  executor 
surrenders  a  lease  belonging  to  the  testator,  and  takes  a  new  lease 
in  his  own  name,  the  new  lease  is  part  of  the  estate,  though  it 
include  additional  property,  and  is  at  an  increased  rent;  and  if 
the  executor  afterwards  deposits  the  new  lease  to  secure  money 
used  for  his  own  purposes,  and  not  for  the  purposes  of  the  estate, 
the  dejDOsitee,  though  not  having  notice  of  the  prior  title,  takes 
subject  to  the  equity  of  those  entitled  to  the  estate,  and  has  no 
claim  against  the  proceeds  arising  from  the  sale  of  the  lease- 
hold: Re  Morgan,  Pillgrem  v.  Pillgrem,  18  C.  D.  93;  and  see 
Farhall  v.  Farhall,  7  Ch.  123;  Re  Cooper,  Cooper  v.  Vezey,  20 
C.  D.  611;  Be  Evans,  E.  v.  E.,  34  C.  D.  597,  on  the  question  of 
priority. 

But  if  the  testator  was  only  tenant  at  will,  or  by  sufferance, 
an  executor  may  take  a  renewal  to  himself  as  against  the  devisees, 
though  it  will  enure  to  the  benefit  of  the  estate  generally:  James 
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V.  Dean,  11  Ves.  383,  391;  Rawe  v.  Chichester,  Amb.  715.  The 
doctrine  of  Keech  v.  Sandford,  supra,  has  not  been  extended  to 
the  case  of  a  trustee  and  executor  who  obtains  for  himself  an 
appointment  of  a  personal  nature,  e.g.,  that  of  postmaster  in 
succession  to  his  testator,  where  the  latter  had  carried  on  business 
as  a  shopkeeper  on  the  same  premises:  Moore  v.  McGlynn,  1894, 
1  Ir.  R.  74. 

There  is  no  substantial  difference  between  the  case  of  a  renewal 
by  a  tenant  for  life  or  other  person  having  a  limited  interest  and 
that  of  a  trustee,  and  the  benefit  obtained  will  equally  enure  to 
those  entitled  under  the  settlement:  Rawe  v.  Chichester,  Amb. 
715;  Randall  v.  Russell,  3  Mer.  190;  Stratton  v.  Murphy,  I.  R. 
1  Eq.  345;  0'Brie?i  v.  Egan,  5  L.  E.  Ir.  633,  639;  Phillips  v. 
Phillips,  29  C.  D.  673.  The  tenant  for  life  so  renewing  cannot 
defend  himself  against  the  constructive  trust  by  relying  upon  the 
right  of  the  lessor  to  choose  his  own  tenant:  M'Cracken  v.  M'CIel- 
land,  I.  R.  11  Eq.  172;  O'Brien  v.  Egan,  supra;  see  Keech  v. 
Sandford,  supra. 

The  principle  precluding  a  tenant  for  life  from  renewing  equally 
precludes  a  tenant  for  life  of  an  equity  of  redemption  from  pur- 
chasing the  fee  simple  from  the  mortgagee  selling  under  his  power 
of  sale:  Griffith  v.  Owen,  1907,  1  Ch.  195. 

If  the  owner  of  a  r^enewable  leasehold  settles  it  upon  himself 
for  life  with  remainders  over,  a  renewal  by  him  while  tenant  for 
life  under  the  settlement  is  subject  to  the  trusts  of  it:  Picker- 
ing V.  Vowles,  1  B.  C.  C.  197;  Re  Anderson,  18  W.  R.  248; 
Mill  V.  Hill,  3  H.  L.  C.  828;  Se  Lulham,  Brinton  v.  Lulham,  53 
L.  J.  Ch.  928;  affirmed,  33  W.  R.  788.  In  this  case  he  is  liable 
to  pay  an  occupation  rent  during  his  holding  against  the  settle- 
ment, but  he  will  have  an  allowance  for  permanent  improvements, 
with  interest:  Mill  v.  Kill,  supra;  and  see  Verney  v.  Verney, 
Amb.  88;  Adderley  v.  Clavering,  2  B.  C.  C.  659.  But  the  im- 
provements must  not  be  such  as  are  mere  matters  of  taste  or  con- 
venience: Mill  V.  Hill,  supra.  And  if  the  tenant  for  life  has  on 
the  renewal  put  in  his  own  life,  whereby  those  in  remainder 
get  no  benefit,  no  sucli  expenditure  is  allowed:  see  Lawrence  v. 
Maggs,  1  Ed.  453,  and  post,  p.  171. 

-  -As  the  trust  is  a  constructive  and  not  an  e.'i;press  trust  in  the 
tenant  for  life,  the  25th  section  of  the  Statute  of  Limitations 
(3  &  4  Will.  4,  c.  27)  does  not  save  the  rights  of  the  remainder- 
men: Peire  V.  Petre,  1  Dr.  371;  see  Re  Dixon,  1900,  2  Ch.  561. 
Since  the  passing  of  the  Trustee  Act,  1888,  trustees  enjoy  immu- 


RENEWAL  BY  JOINT  LESSEES.  167 

nity  under  the  Statutes  of  Limitations  save  in  the  three  eases  there 
mentioned,  viz.,  fraud,  retention  of  trust  property  and  conversion 
by  a  trustee  to  his  own  use:  see  post,  p.  617. 

If  a  tenant  for  life  of  a  renewable  leasehold,  having  a  general  Tenant  for 
power  of  appointment  over  it,  obtains  a  renewal  in  his  own  name,  po-wTr  of 
that  is  not  treated  as  an  appointment  in  his  own  favour,  and  the  appointment, 
new  lease  enures  for  the  benefit  of  those  entitled  in  default  of 
appointment:  Brookman  v.  Hales,  2   V.    &   B.   45;    Tanner   v. 
Ehvorthy,  4  Bea.  487;  Waters  v.  Bailey,  2  Y.  &  C.  C.  C.  219. 

As  to  the  obKgation  of  the  tenant  for  life  to  renew  in  certain 
cases,  and  his  liability  to  contribute  towards  the  expenses  of 
renewal,  s.ee  post,  p.  278. 

A  provision  in  a  marriage  settlement  that  a  particular  renewal  Settlement 
was  to  be  in  the  name  of  a  child  of  the  marriage  has  been  held  renewal, 
not  to  jDrevent  the  application  of  the  general  rule:    Tanner  v. 
Elworthy,  supra.     If  the  tenant  for  life  sells  the  right  of  renewal,  Sale  of  right 
the  purchase-money  is  fixed  with  the  trusts  of  the  settlement: 
Oiveti  V.  Williams,  Amb.  734. 

A   joint  tenant,  or  tenant  in  common,  or  joint  lessee,  is   not  Join*  tenants 
under  a  personal  incapacity  to  take  a  benefit,  and  he  is  entitled  to  common, 
show  that  the  renewal  was  not  in  fact  an  accretion  to  the  original 
term.     He  is  only  a  constructive  trustee  when  he  occupies  some 
special  position,  and  owes  a  duty  by  virtue  of  that  position  towards 
the  other  persons  interested:  Re  Biss,  1903,  2  Ch.  40. 

A  constructive  trust  arises  where  one  of  several  joint  lessees  Joint  lessee. 
procures  for  himself  a  new  lease,  which,  therefore,  enures  to  the 
benefit  of  his  co-owners:  Palmer  v.  Young,  1  Vern.  276  (see  a  full 
report  of  this  case  in  note  to  Be  Biss,  1903,  2  Ch.  40,  65);  Hamil- 
ton V.  Denny,  1  B.  &  B.  199;  Jackson  v.  Welsh,  LI.  &  G-. 
(Plunk.)  346;  and,  if  any  of  them  be  an  infant,  the  person  who 
has  effected  the  renewal  bears  the  loss,  if  the  new  lease  does  not 
prove  beneficial:  Ex  parte  Grace,  1  B.  c&  P.  376;  this  case  was. 
distinguished  in  Be  Biss,  1903,  2  Ch.  40,  and  it  was  laid  down  by 
C.  A.  that  where  a  person  renewing  is  not  in  a  fiduciary  position 
he  is  only  held  to  be  a  constructive  trustee  of  the  new  lease  if,  in 
respect  of  the  old  lease,  he  occupied  some  special  position  by 
virtue  of  which  he  owed  a  duty  to  the  other  persons. 

In  general  there  is  no  fiduciary  relation  between  tenants  in 
commcin  (or  joint  tenants)  of  real  estate  prohibiting  one  of  them 
from  buying  or  getting  in  for  his  own  benefit  an  outstanding 
incumbrance  or  estate  therein:  Kennedy  v.  De  Trafford,  1896,  1 
Ch.  762;   1897,  A.  C.  180;.  nor  can  one  tenant  by  leaving  his 
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co-tenant  to  manage  the  property  impose  upon  the  latter  an  obli- 
gation of  a  fiduciary  nature:  ibid. 
Partner.  Upon 'the  principle  that  a  partner  cannot  retain  for  himself  a 

benefit  which  he  has  obtained  by  virtue  of  his  position  as  a  partner, 
he  cannot  either  openly  or  clandestinely  obtain  a  renewal  of  a  lease 
of  partnership  premises,  and  such  new  lease  will  enure  to  thei 
partners  generally:  Feather stonhaugh  v.  Fenwick,  17  Ves.  298; 
Clegg  v.  Fishwick,  1  Mac.  &  G.  294;  Clements  v.  Kail,  2  D.  & 
J.  173;  Clegg  v.  Edmondson,  8  D.  M.  G.  787.  But  the  other 
partners  may  decline  to  take  the  new  lease  as  partnership  pro- 
perty: Clements  v.  Norris,  8  0.  D.  129;  and  as  between  them 
and  the  lessor  the  actual  lessee  is  to  all  intents  and  purposes,  as 
to  liability,  &o.,  the  tenant,  and  holds  as  trustee  only  as  between 
himself  and  his  partners:  Alder  v.  Four  acre,  3  Swanst.  489;  see 
Be  Biss,  1903,  2  Ch.  40,  61.  The  principle  applies  although  the 
partnership  be  at  will  only:  Clegg  v.  Edmondson,  supra.  After 
dissolution  the  assets  of  the  partnership  are  subject  to  a  trust  for 
the  purpose  of  discharging  the  liabilities:  Re  Beauehamp 
Brothers,  Ex  parte  Carr,  75  L.  T.  315.  But  the  right  to  obtain 
a  declaration  that  the  renewing  partner  is  a  trustee  must,  especi- 
ally where  the  value  of  the  property  leased,  such  as  a  mine,  is  of  a 
speculative  nature,  be  promptly  enforced:  Clegg  v.  Edmondson, 
supra;  unless  a  partner  has  died,  and  his  executor  has  been  kept 
in  ignorance  of  his  rights:  Clements  v.  Mall,  supra;  and  the 
claim  may  be  made  so  long  as  the  winding-up  of  the  partnership 
remains  unaccomplished:  Clegg  v.  Fishwick,  1  Mao.  &  G.  300; 
and  see  Clerrtents  v.  Hall,  supra.  If  a  partner  buys  the  reversion 
in  fee,  he  is  held  to  be  a  trustee  of  it  for  the  firm:  Gordon  v. 
Scott,  12  Moo.  P.  C.  1;  and  see  Phillips  v.  Phillips,  29  C.  D.  673. 
Where  a  fiduciai-y  relation  exists  between  persons,  such  as 
solicitors,  attorneys  or  agents,  and  property  comes  to  the  hands  of 
such  persons,  an  express  trust  in  reference  to  such  property  is 
created;  but  where  property  comes  to  the  hands  of  partners  as 
separate  property  there  is  no  fiduciary  relation,  since  they  receive 
the  property  in  their  separate  capacity:  per  Stirling,  J.,  Trevor  v. 
Hutchins,  76  L.  T.  183;  nor  is  a  partner  who  receives  assets  on 
ac<x)unt  of  himself  and  his  co-partners  liable  to  be  imprisoned 
under  sect.  4  of  the  Debtors  Act,  1869,  as  acting  in  a  fiduciary 
capacity:  Piddocke  v.  Burt,  1894,  1  Ch.  343;  but  an  auctioneer 
acts  in  a  fiduciary  capacity  by  receiving  money  for  goods  sold: 
Crowther  v.  Elgood,  34  C.  D.  691;  so  also  the  London  a^ent  of  a 
country  solicitor:  Litchfield  v.  Jones;  36  C.  D.  530. 


CONSTRUCTIVE  TRUSTEES.  169 

The  principles  under  consideration  apply  equally  to  directors,  Directors, 
who,  if  they  enter  into  contraJcts  with  the  compan}',  cannot 
retain  the  benefit  of,  oir  enforce  tliem,  or  give  a  right,  by  sub- 
lease or  otherwise,  to  anyone  claiming  under  them  to  enforce 
them:  post,  p.  175;  and  to  promoters:  Bagnall  v.  Carlton,  6  C.  D. 
ari;  Be  Olympia,  Limited,  1898,  2  Oh.  153,  170;  Efnma  Co.  v. 
Grant,  11  C.  D.  918,  and  the  cases  there  cited;  Lydney  Co.  v. 
Bird,  33  C.  D.  85. 

The  same  principles  apply  to  agents  selling  their  own  pro-  Agents. 
perty  to  their  principals:  Hichens  v.  Congreve,  4  Russ.  562,  577; 
Bank  of  London  v.  Tyrell,  10  H.  L.  C.  26;  Kimher  v.  Barber, 
8  Ch.  56;  or  retaining  property  entrusted  to  them  for  a  special 
purpose  as  for  investment,  &c.:  North  American,  dc.  Co.  v.  Wat- 
Jcins,  1904,  2  Ch.  233.  But  it  is  not  every  agent  who  is  fiduciary: 
per  Chitty,  J.,  1894,  1  Ch.  343;  and  the  liability  of  agents  under 
this  head  of  law  is  subject  to  the  limitation  that  "strangers  are 
not  to  be  made  constructive  trustees  merely  because  they  act  as 
the  agents  of  trustees  in  transactions  within  their  legal  powers 
— transactions,  perhaps,  of  which  a  Court  of  Equitj'  may  dis- 
approve, unless  those  agents  receive  or  become  chargeable  with 
some  part  of  the  trust  property,  or  unless  they  assist  with  know- 
ledge in  a  dishonest  and  fraudulent  design  on  the  Tpasct  of  the 
trustees  ":  Barnes  v.  Addy,  9  Ch.  244,  251;  and  see  Be  Bhmdell, 
B.  v.  B.,  40  C.  D.  370,  and  post,  pp.  229  et  seq. 

Solicitors  to  trustees  often  take  upon  themselves  the  responsi-  Solicitors. 
bilities  of  their  clients  as  trustees,  but  provided  they  act  within  the 
scope  of  their  employment  as  legal  advisers  they  will  not  be 
adjudged  trustees  de  son  tort:  Mara  v.  Browne,  1896,  1  Ch.  199; 
but  even  if  a  solicitor  acts  as  trustee  de  son  tort,  that  circumstance 
would  not  render  his  partner,  who  was  innocent  of  the  facts,  liable: 
ibid. ;  see  StoJces  v.  Prance  (1898,  1  Ch.  221),  where  Stirling,  J., 
states  the  legal  proposition  that  a  solicitor,  though  unable  to 
benefit  under  an  instrument  prepared  on  behalf  of  a  client  unless 
he  distinctly  pointed  out  to  the  client  the  advantage  tlius  gained, 
could  not  be  held  liable  to  cestuis  que  trust  for  a  breach  or  neglect 
of  duty  to  his  client,  the  trustee:  cf.  Blyth  v.  Fladgate,  1891, 
1  Ch.  337;  Be  Barney,  1892,  2  Ch.  265;  Bhodes  v.  Monies,  1895, 
1  Ch.  236;  Mowe  ^ .  Knight,  1891,  1  Ch.  547;  Brinsden  v.  Wil- 
liams, 1894,  3  Ch.  185;  Bae  v.  Meek,  14  A.  C.  558. 

The  purchase-money  obtained  by  a  trustee  for  the  sale  of  the  Sale  of  right 
right  to  renew  a  lease  is  fixed  with  a  trust  similar  to  that  which      ™"®'«'- 
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would  have  applied  to  a  renewal  to  himself:  Owen  v.  Williams, 
Amb.  734. 

The  general  rule  applies  though  the  lease  have  nearly  expired: 
Randall  v.  Russell,  3  Mer.  190;  James  v.  Dean,  15  Ves.  236;  or, 
if  the  new  lease  is  granted  before  the  old  one  has  expired:  Rake- 
straw  V.  Brewer,  2  P.  W.  511;  Taster  v.  Marriott,  Amb.  668; 
Owen  V.  Williams,  ibid.  734;  or,  if  it  contain  additional  lands 
— the  trust  attaching,  however,  only  to  the  original  lands,  if  dis- 
tinguishable: Giddings  v.  Giddings,  3  Ruse.  241,  257;  Re  Mor- 
gan, Pillgrem  v.  Pillgrem,  18  C.  D.  93;  O'Brien  v.  Egan,  5 
L.  R.  Ir.  633,  640.  In  this  case  any  proper  expenditure  for 
improvements,  &c.  would  be  apportioned  between  the  original  and 
additional  lands:  Giddings  v.  Giddings,  3  Ruas.  241.  The 
identity  of  term  and  rent  is  unimportant:  James  v.  Dean,  11  Ves. 
383;  Mulvany  v.  Dillon,  1  B.  &  B.  400,  409.  The  right  to  just 
allowances,  in  all  cases  where  a  person  has  been  fixed  with  a 
constructive  trust,  is  clearly  recognised,  even  where  his  conduct 
has  not  been  bond  fide:  Brown  v.  De  Tastet,  Jac.  284;  Mill  v. 
Hill,  3  H.  L.  C.  828.  As  to  the  nature  of  this  right  where  a 
farming  business  has  been  carried  on  by  the  trustee,  see  Kendall 
V.  Marsters,  2  D.  F.  &  J.  200,  and  cf.  Re  Morgan,  supra.  But 
if  a  renewal  is  effected  with  a  proved  intention  to  benefit  another 
person,  the  latter  is  not  bound  to  repay  the  expensies  of  it:  Rq 
Lulham,  Brinton  v.  Lulham,  33  W  R.  788.  Where  infants  had 
merely  a  charge  of  a  legacy  upon  real  and  personal  estate,  and  the 
title  to  the  real  estate  was  defeated,  a  renewal  to  the  trustee,  after 
certain  leasehold  houses  had  been  burned  down  and  reinstated 
by  him,  was  held  to  be  for  the  benefit  of  the  legatees  to  the  extent 
of  their  legacies,  subject  to  the  payment  by  them  of  the  fine  and 
expenses  of  improvement:  Holt  v.  Holt,  1  Ca.  Ch.  190;  see  Boyn- 
ton  V.  Sprignal,  1  Ca.  Ch.  298;  and  as  to  allowances  for  lasting 
improvements  in  these  cases,  W alley  v.  W alley,  1  Vern.  484,  487. 

A  devisee,  or  assignee  with  notice,  of  a  leasehold  on  which  debts, 
legacies,  annuities,  or  other  incumbrances,  are  charged,  must  hold 
a  renewed  lease  subject  to  the  rights  of  the  persons  interested  in 
those  charges;  but  it  is  not  clear  whether  those  pereons  are  liable 
to  contribute  to  the  expense  of  renewal:  Winslow  v.  Tighe,  2 
B.  &  B.  196;  Moody  v.  Matthetvs,  7  Ves.  174;  Webb  v.  Tjugar,  2 
Y.  &  C.  Ex.  247. 

A  purchaser  with  notice  of  the  constructive  trust  will  be  liable 
to  it:  Coppinv.  Fernyhough,  2  B.  C.  C.  291;  W alley  v.  W alley, 
1  Vern.  484;   Parker  v.  Brooke,  9  Ves.  583;  Eyre  v.  Dolphin, 
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2  B.  cfe  B.  290;  Mill  v.  Hill,  3  H.  L.  G.  828;  Egan  v.  Stack, 
1906,  1  I.  R.  320;  and  a  person  who  gets  property  from  an 
express  trustee  with  lull  notice  of  the  trust  is  liable  as  an  express 
trustee:  Be  Dixon,  1900,  2  Ch.  561. 

Where  under  a  mistake  of  law  property  was  mortgaged  by  tli.e 
heir  (who  was  really  a  trustee  and  had  no  title)  and  the  mortgagee 
sold,  beneficiaries  entitled  under  a  will  to  the  property  adopted  the 
sale,  and  the  mortgagee  was  allowed  to  retain  his  costs  as  mort,- 
gagee,  and  such  part  of  the  mortgage  money  as  would  appear  to 
have  been  used  for  the  purposes  of  the  trust  property:  R& 
Champion,  1893,  1  Ch.  101. 

The  constructive  trust  seems  not  to  arise  in  the  case  of  a  renewal  Renewal  by 
by  a  person  entitled  to  the  leaseholds  under  a  limitation  to  himself  "" i^^ggu  ' 
and  the  heirs  of  his  body:  Blake  v.  Blake,  1  Cox,  266;  or  to  the  and  heirs  of 
case  of  a  renewal  granted  to  a  stranger  to  the  settlement:  see  Lee  ^^  ,°  ^'     , 
V.  Vernon,  5  B.  P    C.  10;  Nesbitt  v.  Tredennick,  1  B.  &  B.  29;  settlement, 
but  the  lessee  will  generally  take  under  the  new  lease  subject  to  Equities, 
all  the  equities  attaching  to  the  old  lease,  whether  it  be  granted  to 
him  01'  to  another  through  whom  he  claims:    Edwards  v.  Leims, 

3  Atk   538. 

Acquiescence   may    bar   the   remedy    against   the    constructive  Acquiescence, 
trustee:  see  Clegg  \.  Edmondson,  supra,  and  the  other  cases  cited 
on  this  point  as  to  partners,  ante,  p.  168. 

The   decree   to   enforce  the   constructive   trust   will   include  a  Decree  to 
direction  for  assignment  of  the  new  lease  according  to  the  original  ^^'^^p  "oi- 
title,  with  an  account  as  to  mesne  profits:  GiddingsY.  Giddings,  3  trust. 
Russ.  p.  260;  Eyre  v.  Dolphin,  2  B.  &  B.  290.    Rack  rent  leases  Sub-leases 
ho)id  fide  granted  since  the  renewal  will  stand:  Boivles  v.  Stewart,  since  renewal. 
1  Sch.  &  L.  230. 

The  constructive  trustee  will  have  an  indemnity  against  burden-  indemnity 
some  covenants  in  the  new  lease:  Keech  v.  Sandford,  2  W.  &  T.  against 
L.  C.  706;    Giddings  v;  Giddings,  supra;  and  also  a  lien  on  the  Lje^fo^ 
estate  for  expenses  of  renewal  and  interest:  Bawe  v.  Chichester,  expenses. 
Amb.  p.  720;  Coppin  v.  Fernyhough,  2  B.  C.  C.  291;  James  v. 
Dean,  11  Ves.  383,  396;  or  of  conveyance:  Rowley  v.  Ginnever, 
1897,  2  Ch.  503;  and  a  charge  for  improvements:  Holt  v.  Holt,  charge  for 
1  Ca.  Ch.  190;  Milly.  Hill,  3  H.  L.  C.  869;  Rowley  y.  Ginnever,  13°''''" 
1897,  2  Ch.  503;  even  if  made  after  action  brought:  Walley  v. 
W alley,  1  Vern.  487.     And  a  constructive  trustee  executing  per- 
manent improvements  will  be  entitled  to  recoupment  with  interest 
at  four  per  cent.,  even  though  he  may  have  been  in  possession  as 
tenant  for  life.     "Tf  you  insist  on  a  man  performing  his  duties 
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as  trustee  .  .  you  must  treat  him  as  a  trustee  throughout, 
and  you  camiot  expect  him  to  perform  his  duties  without  at  the 
same  time  exonerating  him  from  expenditure  incurred  which 
benefits  "  the  trust  property:  per  Kekewich,  J.,  Botvley  v.  Gin- 
never,  1897,  2  Oh.  at  p.  507;  ef.  Be  Jones,  Farrington  v.  For- 
rester, 1893,  2  Ch.  462;  and  see  Caldecot  v.  Brown,  2  Ha.  144. 
Wiiere  there  is  a  clear  intention  to  renew  a  lease  in  favour  of 
another  person,  the  constructive  trust  will  arise,  though  no  writing 
be  produced  to  prove  the  intention,  for  a  constructive  trust  is  a 
trust  by  operation  of  law,  and  is  therefore  within  the  exception  in 
the  7th  section  of  the  Statute  of  Frauds:  Be  Lulham,  Brinton  v. 
Lulham,  33  W.  E.  788. 

It  has  been  held  that  a  tenant  for  life  of  a  sub-lease  could  buy 
the  superior  lease  and  renew  it  only  for  the  benefit  of  the  settled 
estate:  Giddings  v.  Giddings,  3  Euss.  241. 

The  principle  of  IL&ech  \ .  Sandford,  as  extended  by  Phillips  v. 
Phillips,  29  C.  D.  673,  that  a  trustee  or  person  in  a  fiduciary, 
fiositioD  cannot  purchase  for  his  own  benefit  the  freehold  reversion 
expectant  on  the  determination  of  a  lease  being  part  of  the  trust 
property,  only  applies  in  the  case  of  leases  renewable  by  contract 
or  custom,  or  where  there  is  a  reasonable  expectation  that  the 
lease  will  be  renewed:  Bevasn  v.  Webb,  1905, 1  Ch.  620. 

In  the  case  of  ecclesiastical  leases  where  the  commissioners  refuse 
to  renew,  and  there  is  a  trust  for  renewal  overriding  the  interest  of 
the  tenant  for  life,  it  would  seem  that  it  is  the  duty  of  the  trustees 
to  purchase  the  reversion ;  but  in  any  event,  neither  the  tenant  for 
life,  nor  a  mortgagor,  nor  an  assign  of  his,  can  purchase  it  without 
making  it  subject  to  the  settlement  or  to  the  mortgage,  as  the  case 
may  be:  Be  Banelagh,  26  C.  D.  590;  Phillips  v.  Phillips,  29 
C.  D.  673;  Leigh  v.  Burnett,  29  C.  D.  231.  In  these  cases  the 
person  purchasing  the  reversion  is  not  entitled  to  any  prior  lien 
on  the  property  for  the  purchase-money,  though  he  may  have  been 
under  no  obligation  under  the  settlement  or  mortgage  to  renew  the 
lease  or  to  buy  the  reversion:  Leigh  v.  Burnett,  supra. 

A  constructive  trustee,  who  makes  a  renewal  impossible  by 
acquiring  the  fee,  is  bound  to  give  effect  to  charges  on  the  pre- 
viouslj'  renewable  leasehold:  Trumper  v.  Trumper,  14  Eq.  310; 
aff.  8  Ch.  870;  and  the  leasehold  interest,  if  not  merged,  will  be 
first  resorted  to:  Barnes  v.  Booster,  1  Y.  &  C.  C.  C.  401;  but  see 
Trumper  v.  Trumper,  supra,  where  a  severance,  as  between  the 
renewable  leasehold  and  the  fee,  could  not  conveniently  be  made. 
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and  the  constructive  trustee  was  simply  ordered  to  pay  the  whole 
amount  of  the  charges. 

Other  Instances  of  Constructive  Trusts.] — The  doctrine  of 
constructive  trusts  extends,  according  to  the  definition,  to  all 
benefits  obtained  by  persons  holding  property  for  the  use  of  others 
and  not  for  themselves. 

Thus,  where  trustees  recover  damages  in  respect  of  trust  pro-  Trustees 
perty,  they  hold  the  same  as  part  of  the  trust  property:  Noble  v.  Recovering 
Cass,  2  Sim.  343;  and  must  treat  it  as  corpus;  Re  Fyke,  1912, 
1  Ch.  770;  but  they  are  not  entitled  to  damages  for  non-repair 
recovered  by  a  tenant  for  life  without  impeachment  of  waste:  Re 
Lacon,  1911,  2  Ch.  17;  and  trustees  who  are  directors  of  a  com-  receiving 
pauy  by  virtue  of  their  holding  of  shares  which  are  trust  property  feea  • 
must  account  for  any  remuneration  which  they  receive  as  such 
directors:  Re  Francis,  92  L.  T.  77;  and  an  executor  who  renewed  receiving 
a  fire  policj^  after  the  death  of  his  testator  was  held  fixed  with  a  monOTa  - 
trust  of  the  policy  moneys  for  the  persons  entitled  to  the  real 
estate:  Parry  v.  Ashley,  3  Sim.  97.     Where,  however,  a  trustee 
converted   a  life  policy  without  profits  into  one  with  profits  by 
persona]  payment  of  an  extra  premium,  he  was  held  entitled  to  a 
sum  representing  profits  paid  by  the  office:  Flynn  v.  Dalgleish,, 
1901,  1  Ir.  R.  255.    Where  a  corporation  secured  certain  valuable  acquiring 
fishing  rights  from  the  Crown  in  respect  of  lands  vested  in  them    ^  ^"?"S 
for  the  benefit  of  certain  professors  in  Aberdeen  University,  the 
House  of  Lords  decreed  that  those  rights  enured  to  the  professors 
as  cestui^  que  trust:  Aberdeen  Town  Council  v.  Aberdeen  Uni- 
versity, 2  A.  C.  544.    So  also  where  a  trustee  received  a  bribe  of 
300Z.  upon  investing  trust  money  upon  debentures  which  were  an 
improper  investment,  he  was  held  liable  to  make  good  the  loss  and 
also  to  account  for  the  300L,  on  the  ground  that  he  received  it  as 
agent  for  the  trust  estate:  Re  Smith,  Smith  v.  Thompson,  1896, 
1  Ch.  71. 

The  same  principle  precludes  a  father  of  infants  entitled  in  Parent, 
remainder  from  purchasing  the  property  for  himself  from  the 
mortgagee  selling  under  his  power  of  sale.  If  he  does  so,  he  is 
trustee  of  the  property  subject  to  a  charge  for  what  he  has  paid: 
Griffith  v.  Otven,  1907,  1  Ch.  195.  A  mortgagee  is  not  a  con-  Of  powers, 
structivc  trustee  of  his  power  of  sale:  Warner  v.  Jacob,  20  C.  D. 
220;  Colson  v.  Williams,  61  L.  T.  71;  but  he  is  accountable  for 
surplus  proceeds  of  sale:  Eley  v.  Read,  76  L.  T.  39.  Sect.  53  of 
the  Settled  Land  Act,   1882,  provides  that  the  tenant  for  life  Powers  under 
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shall,  as  between  himself  and  the  remaindermen,  in  exercising  the 
powers  conferred  by  the  Acts,  be  treated  as  a  trustee:  see  post, 
Chapter  XXI. 

The  vendor  of  an  estate  is  a  constructive  trustee  for  the  pur- 
chaser from  the  moment  a  valid  contract  is  entered  into:  Lysaght 
V.  Edwards,  2  C.  D.  490,  510,  517,  explaining  Wall  v.  Bright, 
I  J.  &  W.  494.  As  such  he  is  bound  to  use  reasonable  care  to 
preserve  the  property,  so  far  as  may  be  as  it  was  when  the  contract 
was  made:  Phillips  v.  Silvester,  8  Ch.  173;  Clarice  v.  Bamuz, 
1891,  2  Q.  B.  456;  and  all  the  incidents  as  between  trustee  and 
cestui  que  trust  follow,  including  the  vendor's  right  to  personal 
indemnity:  Dodson  v.  Doumey,  1901,  2  Ch.  at  p.  623;  see  Hadley 
V.  Banic  of  Scotland,  3  D.  J.  &  Sm.  63,  70;  Rose  v.  Watson,  10 
H.  L.  C.  672,  678;  McCr eight  v.  Foster,  5  Ch.  604;  Shaw  v. 
Foster,  L.  E.  5  H.  L.  321;  and  see  Tasker  v.  Small,  3  M.  &  Cr. 
70.  See  further,  as  to  the  position  of  a  vendor  under  these  cir- 
cumistances,  ante,  p.  32. 

A  solicitor  mortgagee  receiving  instructions  from  his  client, 
the  mortgagor,  to  pay  off  the  mortgage  accompanied  with  the 
money,  is  a  trustee  of  the  mortgaged  property  for  the  client: 
Turner  v.  Smith,  1901,  1  Ch.  213. 

A  landowner,  if  not  absolutely  entitled  to  the  land,  is  not 
allowed  to  put  into  his  pocket  sums  paid  for  the  withdrawal  of 
opposition  to  a  railway  bill,  and  he  is  bound  to  hold  them  as  la 
constructive  trustee  for  the  inheritance:  Pole  v.  Pole,  2  Dr.  &  Sm. 
420;  Shrewsbury  v.  N.  Staffordshire  Railway  Co.,  1  Eq.  593; 
and  see,  as  to  moneys  received  by  the  tenant  for  life  of  a  manor 
for  enfranchisement  of  copyholds.  Be  Wilson,  2  J.  &  H.  619;  32 
L.  J.  Ch.  193. 

It  may  be  stated  generally  that  any  confidential  person 
acquiring  a  pecuniary  advantage  to  himself  by  means  of  his 
position  is  accountable  as  a  constructive  trustee  for  such  advantage 
to  the  persons  for  whom  he  stood  in  a  fiduciary  position:  Lister  v. 
Stubbs,  45  C.  D.  1. 


Fiduciary  Position  of  Promoters  and  Directors.] — There  can 
be  no  doubt  that  both  promoters  and  directors  of  a  companj'  stand 
in  a  fiduciary  position  towards  the  company ;  how  far  and  in  what 
cases  they  are  each  to  be  regarded  as  trustees,  with  the  ordinary 
consequences  and  incidents  attaching  to  that  character,  may  here 
be  considered, 
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1.  Promoters.] — As  to  the  definition  o£  "  promoter,"  see 
Directors'  Liability  Act,  1890,  s.  3  (2).  That  a  promoter  stands 
in  a  fiduciary  position  is  undoubted:  Erlanger  v.  New  Sombrero 
Co.,  3  A.  C.  1236,  per  Lord  Cairns.  His  business  being  to  Funotionaof 
establish  tlie  company,  and  to  find  its  directors,  in  asking  them  to  P^°™°t^''«- 
purchase  property  belonging  to  him,  or  to  those  over  whom  he 
exercises  influence,  it  is  his  duty  to  see  that  they  have  sufficient 
materials  to  exercise  an  intelligent  judgment  with  regard  to  the 
purchase,  with  full  knowle'dge  that  the  property  is  his,  or  under 
his  control:  see  ibid. ;  Be  Leeds  and  Hartley  Theatres,  Ltd.,  1902, 
2  Oh.  809;  and  see  Lagunas  Nitrate  Go.  v.  Lagunas  Syndicate, 
1899,  2  Ch.  392. 

Promoters  and  directors  who  make  a  secret  profit  at  the  expense  Commission 
of   the   company   being   promoted   must   account   therefor,    and,  or  brokerage 
subject  to  the  amount  being  refunded  to  the  company,  the  contract  shares.     ° 
for  sale  may  be  allowed  to  stand:  Re  Olympia,  Ltd.,  1898,  2  Ch. 
153,  170. 

In  all  the  cases  referred  to,  it  will  be  observed  that  the  rath  Grounds  of 
decidendi  appears  to  have  been  that  the  promoter  has  or  has  not  ''^""• 
placed  himself  towards  the  company  in  such  a  position  that  his 
dealings  are,  or  are  not,  bound  to  be  honest  and  straightforward, 
with  a  duty  of  full  disclosure,  very  similar  in  its  nature  to  that 
which  is  pointed  out  in  Chapter  XIX.,  to  exist  in  the  case  of 
purchases  by  trustees  and  others  of  property  from  cestuis  que  trust, 
and  persons  to  whom  they  are  in  a  fiduciary  position;  and  the 
relief  granted  will  be  seein  to  be  in  both  cases  of  a  very  similar 
kind,  for  the  right  of  the  company  is  to  elect  between  repudiation 
and  recovery  of  the  profit  made  by  the  jjromoters,  or,  which  may 
be  the  same  thing,  completion  at  a  fair  price,  deducting  only  such 
expenses  as  have  been  properly  incurred  by  them. 

2.  Directors.] — Directors  are  not,  by  reason  of  their  appoint-  Not  strictly 
mcnt  under  articles  of  association,  or  by  resolution,  express  or    ™^  ^'^^' 
direct  trustees  according  to  the  definition  of  that  phrase,  since  the 
property  of  the  company  is  not  vested  in  them:  Smith  v.  Ander- 
son, 15  C.  D.  p.  275,  per  James,  L.  J.;  Re  Faure  Electric  Co., 
40  C.  D.  at  p.  150,  per  Kay,  J.    But  their  office  is  one  of  "  trust  "  ofiSce of 
(Yorh-  and  North  Midland  Rail.  Co.  v.  Hudson,  16  Bea.  p.  491),  *™8t. 
in  the  sense  that  they  are  managing  partners  of  the  company  (Re  partnCT™^ 
Forest  of  Dean  Co.,  10  C.  D.  453,  per  Jessel,  M.  E,,),  but  as  such 
they  arc  the  paid  servants  of  the  company,  entering  into  contracts  Servants  of 
for  their  master,  the  company,  who  alone  can  sue  on  them;  while,  company. 


176 


C0N8TEUCTIVE  TRUSTS. 


"  Quasi- 
trustees." 


Tests  of 
liability. 


Acts  tillra 
vires. 


Acts  intra 
vires,  but 
improper. 


Gross 
negligence. 


Taking 
advantage 
of  position 
for  profit. 


Dicta  as  to 
directors 


on  the  other  hand,  a  trustee  in  the  strict  sense  is  the  owner  and 
master,  subject  to  an  equitable  obligation  to  his  cestuis  que  trust : 
see  per  James,  L.  J.,  supra,  loc.  cit. 

Directors  are,  in  fact,  both  agents  of  and  trustees  for  the  com- 
pany, with  the  liabilities  of  trustees  in  respect  of  the  company's 
property:  Be  Lands  Allotment  Co.,  1894,  1  Ch.  616,  631;  Young 
V.  Naval,  Sc,  Ltd.,  1905,  1  K.  B.  at  p.  695;  they  have  been 
termed  "  quasi-trustees  "  (Flitcroft's  case,  21  C.  D.  at  p.  534)  and 
"commercial  trustees"  {Be  Forest  of  Dean  Co.,  supra);  but  it 
matters  little  what  title  is  applied  to  them,  if  it  can  be  gathered 
from  the  authorities  what  measure  of  caution  is  required  from 
them  in  the  performance  of  their  duties,  and  in  what  cases  they 
may  be  held  liable,  and  to  what  extent. 

They  must  use  their  powers  bond  fide;  they  must  not  exceed 
them,  or  exercise  them  in  a  culpably  negligent  manner:  Be  New 
Mashonaland  Exploration  Co.,  1892,  3  Ch.  577.  Upon  this  point 
Kay,  J.,  laid  down  the  following  rules  as  a  test  of  liability — and 
for  this  purpose  there  is  no  distinction  betweeii  a  summons  in  the 
winding-up  of  the  company  and  an  action  against  the  directors 
(see  London  Trust  Co.  v.  Maclcenzie,  68  L.  T.  380) — namely: — 

(1)  "  If  directors  apply  money  of  the  company  for  purposes  so 
outside  its  powers  that  the  company  could  not  sanction  such  appli- 
cation, they  may  be  made  personally  liable  as  for  a  breach  of 
trust." 

(2)  "  If  they  apply  the  money  of  the  company,  or  exercise  any 
of  its  powers  in  a  manner  which  is  not  ultra  vires,  then  a  strong 
and  clear  case  of  misfeasance  must  be  made  out  to  render  them 
liable." 

Upon  the  second  rule,  it  has  been  said  that  there  must  be  gross 
negligence  {Overend  and  Gurney  v.  Gibh,  L.  E.  5  H.  L.  487), 
or  such  negligence  as  would  make  a  managing  director  of  a  busi- 
ness liable  to  his  employers  in  an  action :  see  Be  New  Mashonaland 
Exploration  Co.,  1892,  3  Ch.  577;  Dovey  v.  Cory,  1901,  A.  C. 
477;  Young  v.  Naval,  do.,  1905,  1  K.  B.  687. 

(3)  A  third  rule,  which  is  possibly  involved  in  the  first,  is  that 
directors  may  not  use  their  powers  or  their  position  to  secure  a 
profit  or  advantage  to  themselves:  Costa  Bica  Bly.  v.  For  wood, 
1901,  rCh.  746. 

This  rule  is  one  of  universal  application  to  persons  in  any  fidu- 
ciary position,  and  will  be  found  more  fully  considered  in  tha 
earlier  part  of  this  Chapter. 

The  fact  that  directors  are  paid  for  their  services  has  been  used 
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as  a  iustifi cation  for  metinsr  out  to  them  at  the  least  as  large  a  being  paid 

''  .  .  ,.  .  •      T7  trustees, 

measure  of  severity  as  to  ordinary  gratuitous  trustees;  m  Yonng 
V. Naval, dc, Limited  (1905,1  K.B.  687),  Farwell,  J.,  disallowed 
a  director's  travelling  expenses  on  the  ground  that  he  was  a  paid 
trustee:  sec  Joint  Sfnrtc  DiscounI  Co.  v.  Broirn,  8  Eq.  p.  396; 
Marzettj's  case,  28  W.  E.  541 ;  bul  the  dicta  in  these  cases  must  he 
read  together  with  the  more  liberal  view  exiDressed  in  the  rule 
under  consideration,  and  with  what  was  said  on  the  subject  by 
Lord  Hatherley  in  Orcrcfdcl  and  Gurncy  v.  Giliih,  L.  E.  5  H.  L. 
at  p.  494;  and  directors  of  a  building  society  were  held  not  to  be 
liable  as  trustees  might  have  been  on  an  improvident  investment 
on  second  mortgage:  Sheffield  Building  Society  v.  Aizleivood,  44 
CD.  412;  and  see  the  observations  of  Stirling,  J.,  at  p.  452. 

Directors  being  merely  trustees  for  the  company,  or  of  the  Not  trustees 
company's  money  or  property  (Be  Lands  Allotment  Co.,  1894,  g^areholdera. 
1  Ch.  631),  are  not  trustees  for  individual  shareholders,  and  can 
therefore  purchase  the  shares  of  the  company  from'  shareholders 
without  disclosing  information  within  their  knowledge:  Percival 
V.  Wright,  1902,  2  Ch.  421;  cf.  Whifirhmn  v.  Watldn,  78  L.  T. 
188. 

A  liquidator  is  not  strictly  a  trustee  either  for  the  creditors  or  Liquidator, 
the  contributories  of  a  company  in  liquidation,   and  cannot  be 
sued  as  such  for  delaj^  in  doing  his  duty  provided  he  acts  Uond 
fide :  Knowles  v.  Scott,  1891,  1  Ch.  717;  see  Puhford  v.  Devenish, 
1903,  2  Ch.  625. 
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It  is  a  well  settled  rule  that  the  Court  will  not  enforce  an  illegal 
contract,  or  allow  itself  to  be  made  the  instrument  of  enforcing 
obligations  alleged  to  arise  out  of  an  illegal  contract  or  trans- 
action, if  the  illegality  is  brought  to  the  notice  of  the  Court,  and 
the  person  invoking  the  aid  of  the  Court  is  himself  implicated 
in  the  illegality.  Trusts,  therefore,  that  offend  against  public 
policy  or  some  recognised  rule  of  law  will  not  be  enforced  or 
administered  by  a  Court  of  equity:  Sijlie-":  v.  Beadati,  11  C.  D. 
170;  Cecil  v.  Biitche);  2  J  &  W.  565;  Ayerst  v.  Jenl'ins,  16 
Eq.  282;  and  see  Willknns  v.  WiUiam-^,  20  C.  D.  659,  667; 
Taylor  v.  Chester,  L.  E.  4  Q.  B.  309. 

Where  property  has  been  intentionally  vested  in  another  for 
an  illegal  purpose  {Curtis  v.  Perry,  6  Ves.  747;  Brackenhury  v. 
Brackenbury,  2  J.  &  W  391;  Cecil  \.  Butcher,  supra),  and  the 
parties  are  in  pari  delicto,  the  Court,  in  pursuance  of  the  maxim, 
"  Melior  est  conditio  possidentis,"  will  afford  the  settlor  no  assist- 
ance, for  he  cannot  "  make  out  his  case  otherwise  than  through 
the  medium  and  by  the  aid  of  the  illegal  transaction  to  which 
he  was  himself  a  party":  Ayerst  v.  Jenkins,  16  Eq.  275;  see 
Taylor  v.  Chester,  L.  R.  4  Q.  B.  p.  314;  Universal  Stock  Ex- 
change V.  Strachan,  1896,  A.  C.  166;  Hermann  v.  Charlesworth, 
1905,  2  K.  B.  123;  and  total  failure  of  consideration  will  not 
assist  the  settlor:  Herman  v.  Jeuchner,  15  Q.  B.  D.  561.  Where 
A.  transferred  money  to  the  bankers  of  B.,  who  was  to  hold  it 
upon  trust  for  him,  but  the  real  object  of  A.  was  to  give  B.  a 
fictitious  credit,  on  B.  becoming  insolvent  A.  was  held' to  have 
lost  his  right  to  the  balance  remaining  at  the  bank:  Re  Great 
Berlin  Steamboat  Co.,  26  C.  D.  616;  Begbie  v.  Phosphate  Seivage 
Co.,  L.  R.  10  Q.  B.  491,  499. 

In  Ottley  v.  Broitm  (1  Ball  &  B.  360),  there  was  a  transfer  of 
shares  by  A.  to  B.  with  the  object  of  evading  certain  statutory 
disabilities,  but  it  was  agreed  that  B.  would  hold  the  shares  on 
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trust  for  A.  On  the  bankruptcy  of  B,  the  shares  were  sold  and 
tho  proceeds  claimed  by  his  assignees.  The  Court  refused  to  assist 
A.  either  by  declaring  that  the  assignees  were  trustees  for  him,  or 
by  allowing  him  to  prove  against  B.'s  estate,  as  the  transaction 
was  one  directly  against  a  positi\-e  statutory  enactment. 

Where  the  illegal  purpose    has    been    carried  into  effect  in  a  Illegal 
material  i^art,  the  Court  will  not  assist  the  settlor  to  recover  back  competed, 
his  property:  Kenrley  v.  Thompson,  24  Q.  B.  D.  742;  cf.  Sykes 
V.  Becidon,  supra;  Thimites'v.  CoiiUhwaife,  1896,  1  Ch.  496,  501. 

If  a  defendant  wishes  to  set  up  an  illegal  motive  for  an  absolute  Pleading 
voluntarj-  conveyance  to  him  in  an  action  to  establish  a  trust  ao-amst  a 
against  him,  he  must  plead  such  defence  definiteh'  and  in  plain  ti'ust, 
terms:  Ord.  XIX.  rr.  15,  20.    But  if  the  plaintiff's  case  discloses 
the  illegality  of  his  claim,  then,  whether  or  no  the  illegality  has 
been  specially  pleaded,  the  Court  itself,  at  any  stage  of  the  action, 
will  take  notice  of  it  and  refuse  relief:  XorfJi  Western  Salt  Co. 
V.  Electrolf/fie  Co.,  1914,  A.  C.  461. 

The  rule  that  when  both  parties  are  in  pari  delicto  the  Court  Illegal  pur- 
wiU  not  assist  a  settlor  is,  however,  subject  to  exceptions.  Thus,  Effectuated 
where  the  illegal  purpose  of  the  transaction  has  not  been  carried 
out,  tho  Court  will  assist  the  settlor  to  recover  the  property,  not- 
A\'ithstanding  the  existence  of  the  original  intention  to  do  an 
unlawful  act.  So,  where  a  conveyance  was  made  with  the  object 
of  destroying  the  grantor's  qualifying  interest  for  the  office  of 
sheriff,  it  was  set  aside,  as  it  appeared  that  the  grantor  had 
abandoned  the  illegal  purpose:  Birch  v.  Blagrave,  1  Amb.  264; 
or  where  the  conveyance  was  made  to  qualify  for  an  office  to 
which  the  grantee  was  never  elected:  Platamore  v.  Staple,  G. 
Coop.  250;  and  see  Childers  v.  Childers,  I'D.  S:  J  482;  or  where 
the  conveyance  was  made  to  avoid  a  forfeiture  in  the  event  of 
a  conviction  for  an  offence  of  which  the  grantor  was  subsequently 
acquitted:  Drivirs  v.  Otfy,  3o  Boa.  208;  Manning  v.  Gill,  1-3 
Eq.  485;  or  where  a  debtor  convoyed  to  a  trustee  in  order  to 
defeat  creditors,  and  then  made  an  arrangement  with  his  creditors, 
the  Court  decreed  a  reconveyance:  Sijmes  v.  Hiirjlics,  9  Eq.  475; 
and  where  money  (Be  Cronmire,  189S,  2  Q.  B.  383;  Hermann 
V.  Charles  worth,  1905,  2  K.  B.  123,  132"-'  or  securities  (Sfrachan 
V.  Universal  StocJc  E.vchange  Co.,  1895,  2  Q.  B.  329;  1896, 
A.  C.  166)  were  deposited  with  an  agent,  stakeholder,  or  trustee, 
in  furtherance  of  an  illegal  contract,  they  may  in  general  be 
recovered:  Barclay  v.  Pearson,  1893,  2  Ch.  154.  But  in  these 
last  cases  it  is  essential  that  notice  should  be  given  to  the  holder 
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of  the  fund  before  he  has  parted  with  it:  Barclay  v.  Pemson, 
supra;  Strachan's  case  (No.  2),  1895,  2  Q.  B.  697;  Hermann  v. 
Where  money  Charlesworth,  1905,  2  K.  B.  123,  134.  In  Barclay  v.  Pearson 
the  Lottery  (supra),  where  money  had  been  paid  to  a  third  person  in  con- 
travention of  the  Lottery  Act?,  and  the  repudiation  was  made 
before  the  fund  was  distributed,  the  holdet  having  paid  it  into 
Court,  the  Court  refused  to  administer  the  fund  upon  the  ground 
of  the  illegality  of  the  trust,  and  it  was  subsequently  paid  out 
to  the  stakeholder. 

Again,  the  Court  will  assist  a  settlor  to  recover  property  which 
has  been  transferred  by  him  for  an  illegal  purpose  if  the  effect  of 
such  a  refusal  might  be  to  effectuate  an  unlawful  object,  or  to 
defeat  a  legal  prohibition  or  to  protect  a  fraud:  per  Lord  Selborne 
in  Ay  erst.  v.  Jenkins,  16  Eq.  at  p.  283;  and  the  Court  will, 
therefore,  interfere  in  a  case  where,  although  the  purpose  may  be 
illegal,  pressure  has  been  brought  to  bear  by  the  transferee  on 
the  transferor:  Davies  v.  London  and  Provincial,  8  C.  D.  469  at 
p.  477;  cf.  Lound  v.  Grimivade,  39  C.  D.  605;  and  Jones  v. 
Merionethshire  Permanent  Building  Society,  1892,  1  Ch.  187. 
Two  or  more  parties  may  enter  into  a  contract  against  public 
policy,  or  concur  in  an  illegal  act,  without  being  deemed  to  be 
in  all  respects  in  pari  delicto:  Osborne  v.  Williams,  18  Ves.  379, 
382;  Palmer  v.  Wheeler,  2  Ball  &  B.  379;  Bozves  v.  Foster,  2 
H.  &  X.  779,  78-5:  and  where  public  policy  is  considered  as  ad- 
vanced by  allowing  either,  or  at  least  the  more  excusable  of  the 
two,  to  sue  for  relief  against  the  transaction,  relief  will  be 
granted:  see  per  Knight  Bruce,  L.  J.,  in  Reynell  v.  Sprye,  21 
L.  J.  Ch.  633,  651;  1  D.  M.  &  G.  660,  679;  Hermann  v.  Charles- 
worth,  1905,  2  K.  B.  123,  134;  and  see  Consolidated  Exploration 
Co.  V.  Musffi-ave  (1900,  1  Ch.  37),  where  shares  had  been  trans- 
ferred in  trust  to  indemnify  a  bail,  and,  although  the  transaction 
was  illegal,  a  re-transfer  was  ordered,  on  the  ground  that  the  . 
plaintiffs  to  whom  the  shares  belonged  were  in  no  way  partici- 
pators in  the  illegality. 

Where  the  object  of  the  transaction  is  not  illegal,  and  the 
parties,  or  some  of  them,  intend  that  it  shall  be  la^vftdly  carried 
out,  the  Court  will  not  refuse  assistance  merely  because  one  of 
the  parties  has  been  guilty  of  illegal  acts  in  connection  with  it: 
Thwaites  v.  Coulthimite,  1896,  1  Ch.  497;  Saffery  v.  Mayer, 
1901,  1  Q.  B.  11. 
Property  of  So  the  Court  wiU  not  allow  a  partner  to  possess  himself  of  part- 

whiclf  arises     nership  profits  which  are  the  property  of  both,  and  retain  them 
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by  showing  that  they  were  derived  from  a  source  tainted  by  some  out  of  illegal 

illegal  proceeding,  such  as  an   evasion  of  the  navigation  laws:     "^™^^^- 

SJiOjpev.  Taylor, 2'Ph.  801;  Bridgerv.  Savage,  15  Q.  B.  D.363; 

or  betting  transactions:  Harvey  v.  Hari,  1894,  W    N.  72;  De 

Mattos  V.  Benjamin,  70  L.  T.  560;  but  where  the  partnership  is  where  part- 

itself  illegal,  or  the  capital  is  provided  and  expended  for  an  object  ^f'^^^!^  ''^^'* 

prohibited  by  statute,  it  cannot  be  recovered:  Saffery  v.  Mayer, 

1901,  1  Q.  B.  11;  nor  will  an  account  of  the  profits  be  ordei^ed: 

Watts  v.  Brooks,  3  Ves.  6r3;  Knowles  v.  Haughton,  11  Ves.  168; 

Armstrong  v.  Armstrong,  3  M.  &  K.  45;  Siykes  v.  Beadon,  11 

C.  D.  170;  but  see  Harvey  v.  Collett,  15  Sim.  332. 

Similarly,  if  the  proceeds  of  an  iUegal  transaction  have  been  Trust  of  the 
received  by  anyone  in  the  character  of  agent  or  trustee,  he  cannot  [1]°^^!  '^  ° 
plead  the  illegality  of  the  transaction  against  his  principal  or  cestui  transaction. 
que  trust  to  defend  his  own  wrongful  retention:  Farmer  v. 
Bussell,  1  B.  &  P.  296;  Bridger  v.  Saimge,  15  Q.  B.  D.  363; 
Sykes  v.  Beadon,  11  C.  D.  170,  197;  De  Mattos  v.  Benjamin, 
70  L.  T.  560.  So  where  a  testator,  being  entitled  to  a  share 
of  an  estate  under  a  contract  which  was  unenforceable  as  being 
against  the  laws  relating  to  champerty,  gave  testamentary  direc- 
tions to  his  trustees  to  convey  the  estate  according  to  the  contract, 
the  trust  was  enforced  against  the  trustees  of  the  will:  Poivell 
V.  Knowles,  2  Atk.  224,  226;  nor  can  an  executor  refuse  to 
account  for  money  in  his  hands  to  those  entitled  under  the  will 
of  his  testator  by  setting  up:  the  illegality  of  the  transaction  from 
which  such  funds  were  derived:  see  Joy  v.  Campbell,  1  Sch.  & 
Lef.  339;  Hale  v.  Hale,  4  Bea.  369;  but  where  the  executor  was 
also  a  partner  with  his  testator,  and  no  account  had  been  settled 
between  them,  it  was  held  that  he  might  avail  himself  of  the 
illegality  and  refuse  to  account:  Ottley  v.  Brown,  1  Ball  &  B. 
360. 

So  contracts  for  life  assurance  may  be  illegal  and  void  on  the  Trusts  of 
ground  of  a  want  of  insurable  interest  under  14  Geo.  3,  c.  48,  yet  I'i'lf '^„'°'"f" 

c5  J  J  l/        ance  moneys. 

if  the  insurance  company  determine  not  to  avail  themselves  of 
such  a  defence,  and  the  policy  moneys  are  paid,  a  trust  of  them 
will  be  valid  and  enforceable  as  if  the  statute  did  not  exist: 
Worthmgton  v.  Curtis,  1  C.  D.  419,  424. 

It  may  be  observed  here  that  the  statute  does  not  prohibit  an  Insurance  in 

1  i_        j_        •       1  •  i.ii'i?i?  ij;        the  name  of  a 

insurance  by  a  trustee  m  his  own  name  on  the  life  01  and  lor  trustee 
the  benefit  of  another  where  both  names  appear  upon  the  face  of 
the   polipy:   Collett  v.  Morrison,  9  Ha.  162,  176;    and    see  ^1 
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Folicy,  dc.  of  the  Scottish  Equitable  Life  Assurance  Society, 
1902,  1  Ch.  282. 

No  right  to  an  implied  indemnity  can  arise  from  an  illegal 
trust  or  contract:  see  Sheffield.  Corp.  v.  Barclay,  1903,  2  K.  B. 
580,  588 ;  but  an  action  would  lie  to  recover  property  parted  with 
on  a  representation  that  the  contract  was  legal  (SyJces  v.  Beadon, 
11  C.  D.  193,  197),  or,  alternatively,  for  damages:  see  Burrows 
V.  Rhodes,  1899,  1  Q.  B.  816;  and  where  two  or  more  trustees 
are  equally  guilty  of  a  breach  of  trust,  an  action  may  be  main- 
tained against  the  one  who  has  received  the  proceeds :  see  Baynard 
V.  Wolley,  20  Bea.  583. 

So,  again,  trusts  in  a  settlement  inconsistent  with  the  illegal 
purpose  will  not  be  affected  by  it:  Cartwright  v.  Cartwright,  3 
D.  M.  &  G.  982;  Coclcsedge  v.  Cocksedge,  14  Sim.  244. 

But  where  a  trust  is  void  as  a  perpetuity,  subsequent  trusts  to 
take  effect  upon  its  failure  are  also  void  (Ee  Bence,  Smith  v. 
Bence,  1891,  3  Ch.  242;  Re  Hancock,  Watson  v.  Watson,  1901, 

1  Ch.  482;  1902,  A.  C.  14),  unless  they  are  capable  of  being 
construed  as  alternative  gifts,  and  capable  of  taking  effect  apart 
from  the  invalid  provisions:  see  Evers  v.  Challis,  7  H.  L.  C. 
531;  Re  Harvey,  39  C.  D.  289,  297;  Re  Davies  and  Kent,  1910, 

2  Ch.  35. 

And  the  Court  will  execute  an  illegal  executory  trust  cy-pres, 
treating  the  will  as  instructions  for  the  settlement  of  a  trust  deed : 
Re  Mortimer,  Gray  v.  Gray,  1905,  2  Ch.  502,  512,  515;  Hum- 
berstonv.  Humberston,  2  Vern.  737;  1  P.  Wms.  332. 

Where  there  is  an  absolute  gift  to  a  legatee  in  the  first  instance, 
and  trusts  are  engrafted  on  that  absolute  interest  which  fail  either 
from  lapse  or  invalidity,  or  any  other  reason,  then  the  absolute 
gift  takes  effect,  so  far  as  the  trusts  have  failed,  to  the  exclusion  of 
the  residuary  legatee  or  next  of  kin  of  the  testator:  Hancock  v. 
Watsm,  1902,  A.  C.  14,  22;  Lassenee  v.  Tierney,  1  Mac.  &  G. 
551. 

Where  the  trust  is  constituted  to  apply  a  portion  of  the  income 
to  a  purpose  which  is  unlawful,  and  then  to  apply  the  surplus  for 
another  purpose  which  is  lawful,  and  it  is  not  possible  to  ascertain 
with  certainty  the  amount  required  for  the  unlawful  purpose,  the 
whole  trust  fails:  Chapman  v.  Brown.  6  Ves.  404;  Re  Taylor, 
Martin  v.  Freeman,  58  L.  T.  538;  but  if  the  unlawful  purpose  is 
sufficiently  defined  to  enable  the  Court  to  ascertain  the  amount  of 
income  that  would  be  required  for  it,  the  Court  will  direct  an 
inquiry,  and  the  gift  of  the  surplus,  when  thus  ascertained,  would 
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be  unaffected:  Magistrates  of  Dundee  v.  Morris,  3  Macq.  Vdi;  and 
where  the  surplus  is  given  over  to  a  charitable  purpose,  and  the 
intention  is  shown  that  whatever  is  not  required  for  the  invalid 
purpose  is  to  form  part  of  the  surplus,  the  whole  fund  will  pasv : 
Fisk  V.  Att.-Gen.,  4  Eq.  521;  Dawson  v.  Small,  18  Eq.  114; 
Re  Birkett,  9  C.  D.  576;  Re  Vaughan,  33  C.  D.  187;  Re 
Roger  son,  1901,  1  Ch.  715. 

A  trust  valid  in  its  inception  may  subsequently  become  void  by  Trust  invalid 
the  acts  of  the  cestui  que  trust;  as  where  a  husband  having  insured  ZJo^yg^^^ 
his  life  in  favour  of  his  wife  under  the  Married  Women's  Property 
Act,  she  was  subsequently  convicted  of  his  murder.  Public  policy 
does  not  allow  a  criminal  to  obtain  a  benefit  from  his  owii  crime, 
and  such  a  plea  by  the  executors  of  the  husband  against  a  person 
claiming  under  the  wife  would  prevail,  and  the  property  would 
result  to  the  settlor's  estate:  Cleaver  v.  Mutual  Reserve  Fund  Life 
Ass.,  1892,  1  Q.  B.  147,  153. 

A  valid  gift  of  personalty  to  a  charity,  subject -to  a  life  interest,  Option  to 
is  not  rendered  invalid  by  the  fact  that  the  trustees  during  the  life  '"■^^^'  ™ 
tenancy  bond  fide  in  the  exercise  of  a  discretion  invested  in  real  to  invalidate 
securities  and  retained  the  investments  till  the  death  of  the  tenant  o-ift. 
for  life:  Re  Hamilton,  Cadogcm  v.  Fitzroy,  1896,  2  Ch.  617;  Re 
Corcoran,  52  L.  J.  Ch.  267;  but  compare  Re  Prichard's  Settle- 
ment, Playne  v.  Ttvisden,  88  L.  T.  197,  where  the  gift  failed 
though  the  interest  ill  land  had  been  converted  before  it  fell  into 


Where  there  was  a  trust  for  children  on  condition  that  they  did  Children  not 
not  live  with  or  be  under  the  control  of  their  father,  the  condition  father, 
was  held  to  be  void:  Re  SandbrooJc,  1912,  2  Ch.  471. 

A  provision  in  a  marriage  settlement  which  contemplates  the  Provisions 
future  separation  of  the  spouses  is  bad  on  the  ground  of  public  settlement'^ 
policy:  Cartu^ight  v.  Cartwright,  3  D.  M.  &  G.  982;  H.  v.  W.,  forsepara- 
3  K.  &  J.  382;  Cocksedge  v.  Cocksedge,  14  Sim.  244;  and  see 
post,  p.  193;  but  a  power  to  a  man  to  appoint  a  jointure  "to  any  Power  to 
woman  whom  he  may  marry  "  is  valid,  though  it  in  fact  enabled  than  OT?e™°''' 
him  to  make  provision  for  his  first  wiie,  who  had  divorced  him,  as  ^^'f«- 
well  as  the  second  wife,  who  survived  him:  Marlborough  {Lily 
Duchess  of)  v.  Duke  of  Marlborough,  1901,  1  Ch.  165.     So  a 
direction  in  a  will  for  payment  of  a  weekly  sum  to  a  wife,  so  long 
as  she  should  live  apart  from  her  husband,  was  held  to  be  invalid: 
Re  Moore,  39  C.  D.  116.    But  a  trust  in  favour  of  a  wife  deserted 
by  her  husband  until  he  should  come  back  is  good :  Re  Charleton, 
1911,  W.  N.  54.     So  a  limitation  in  favour  of  a  wife  so  long  as  Provision 
she  continues  to  cohabit  with  her  husband  is  not  void;  and  a  gift  cXbftatiou 
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over  takes  effect  upon  a  mutual  separation:  Be  Hop<e-Johnstone, 
1904,  1  Ch.  470. 

A  trust  of  money  to  procure  a  peerage  is  illegal  and  void: 
Kingstcm  v.  Pierepoint,  1  Vern.  5. 

Since  there  can  be  no  use  or  trust  in  a  peerage,  a  shifting  clause 
in  a  patent  is  invalid :  Btwhhurst  Peerage,  2  A .  C .  1 . 

A  trust  not  creating  a  perpetuity  may  be  validly  constituted  in 
favour  of  particular  pet  animals,  to  keep  them  in  comfort  during 
their  lives,  although  its  enforcement  might  be  a  matter  of  diffi- 
culty; and  it  is  clearly  settled  that  a  charity  may  be  established 
for  horses  and  dogs:  Re  Dean,  Cooper  Dean  v.  Stevens,  41  C.  D. 
552,  557;  and  see  Re  Foveaux,  Cross  v.  London  Afiti-Vivisectioti 
Society,  1895,  2Ch.  501. 

As  there  can  be  no  property  in  a  dead  body,  it  is  not  competent 
to  a  man,  either  by  will  or  any  other  instrument,  to  dispose  of  his 
own  body,  and  directions  given  either  by  the  will  or  othej^i8.e  are 
unenforceable:  Williams  v.  Williams,  20  C.  D.  659,  664;  Re 
Dixon,  1892,  P.  386;  see  now  the  Cremation  Act,  1902  (2  Edw.  7, 
c.  8);  and  see  2  &  3  Will.  4,  c.  75  (the  Anatomy  Act,  1832), 
ss.  7  and  8,  as  to  directions  given  for  anatomical  examination  after 
death . 

A  trust  to  block  up  the  windows  of  a  house  for  twenty  years  is 
in  fact  not  a  disposition  of  the  property,  and  the  Court  will  declare 
that  there  is  an  intestacy  during  the  prescribed  period:  Brown 
V.  Burdett,  21  C.  D.  667. 

The  Court  will  execute  the  trusts  of  a  settlement  executed  in 
English  form,  and  which,  it  appears  from  the  surrounding  circum- 
stances,' is  intended  to  be  treated  as  an  English  settlement,  even 
though  its  provisions  would  be  void  under  the  law  of  the  country 
in  which  the  .parties  were  domiciled  at  its  execution;  Re  Bmikes, 
Reynolds  v.  Ellis,  1902,  2  Ch.  333;  but  the  Court  mil  not  enforce 
provisions  in  a  foreign  settlement  inconsistent  with,  or  invalid  by, 
the  law  of  this  country:  Re  Fitzgerald,  Surman  v.  Fitzgerald. 
1903,  1  Ch.  933. 

A  trust  for  the  circulation  and  promotion  of  works  of  an 
irreligious  or  immoral  tendency  is  void:  Thornton  v.  Howe,  31 
Bea.  14;  Att.-Gen.  v.  Pearson,  3  Mer.  353,  399;  De  Themmines 
V.  De  Bcmneval,  5  Russ.  288. 

As  a  general  rule,  also,  all  trusts  whicli  offend  against  public 
morals  will  be  void:  see  Smith  v.  White,  1  Eq.  626.  On  this 
ground,  provisions  by  deed  or  bond  granted  in  consideration  or  in 
contemplation    of    future  illicit  connection  are  void:     Gray  v. 
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Matthias,  5  Ves.  286;  Rail  v.  Palmer ,  3  Ha.  532,  536;  Ex  parte 
Nadm,  9  Ch.  673;  Ee  Tallance,  Vallance  v.  Blagden,  26  C.  D. 
353 .  But  such  provisions,  if  founded  on  past  cohabitation,  may 
be  supported  ajs  not  being  contra  bonos  mores:  Benyon  v.  Nettle- 
fold,  3  M.  &  G.  100;  Ayp.rfit  v.  Jenkins,  16  Eq.  275,  282;  nor 
will  thej  be  invalidated  merely  because  the  parties  contemplate 
future  cohabitation,  so  long  as  that  is  not  made  the  consideration: 
Be  Wootton  Isaacson,  Sanders  v.  Smiles,  21  T.  L.  R.  89;  or  by 
a  subsequent  Resumption  of  cohabitation:  Re  Henderson,  Hen-  Resumption 
derson  v.  Bird,  5  T.  L.  R.  374;  and  see  Be  Ahdy,  Eabheth  v.  i^tereourse. 
Donaldson  (1895,  1  Ch.  455),  where,  on  a  discontinuance  of  a 
state  of  concubinage,  a  covenant  to  pay  an  annuity  during  the 
life  of  the  woman  was  enforced,  although  the  parties,  in  breach 
of  their  mutual  covenant  that  they  would  in  future  live  separately, 
had  resumed  cohabitation. 

Before  the  Deceased  Wife's  Sister's  Marriage  Act,  1907,  trusts 
contained  in  a  settlement  made  in  contemplation  of  such  a  mar- 
riage might  be  declared  illegal:  Phillips  v.  Probyn,  1899,  1  Ch. 
811. 

A  trust  for  a  person  until  marriage  means  until  a  valid  marriage  Trust  until 
has  taken  place:  Neale  v.  Neale,  79  L,  T.  630;  Ee  McLotighlin,  '^^'^'-s^- 
1  L.  E..  Ir.  421;  and  if  the  circumstances  are  such  that  no  valid 
marriage  can  take  place,  as,  for  instance,  a  settlement  made  under 
the  old  law  in  contemplation  of  marriage  witli  a  deceased  A\'ife's  Marriage 
sister  (Chapman  v.  Bradl&y,  33  Bea.  61;  4  D.  G.  J.  &  S.  71;  ^fg.g'^g?';^^'''^ 
Paivson  V.  Broton,  13  C.  D.  202),  the  trust  continues  in  favour 
of  the  settlor,  and,  the  marriage  being  illegal,  the  subsequent  trusts 
never  take  eSect,  but  the  property  remains  part  of  the  general 
estate  of  the  settlor :  Pawson  v .  Brown,  supra ;  Phillips  v .  Prohyn, 
1899,  1  Ch.  811;  and  see  Neale  v.  Neale,  79  L.  T.  630;  Dormer 
V.  Ward,  1900,  P.  130;    1901,  P.  20.     This  is  not  altered  as 
regards  marriages  prior  to  the  Act  by  the  Deceased  Wife's  Sister's 
Marriage  Act,  1907,  since  sect.  2  provides  that  the  Act  is  not 
to  affect  any  existing  right  or  title  to  property:  see  Be  Whitfield, 
1911,  1  Ch.  310. 

So  where  a  settlement  is  executed  in  contemplation  of  a  marriage  Marriage  not 
which  is  never  in  fact  solemnised  (Bond  v.  Walford,  32  C.  D.  solemnised. 
239),  though  the  parties  cohabit  and  issue  is  born  to  them  (Essery 
V.  Cowlcmd,  26  C.  D.  191),  or  the  marriage  is  afterwards  declared  Abortive 
void  on  the  ground  of  impotence  (Be  Garnett,  Richardson  v.  ^"^    '^°"'"  ' 
Greenep,  74  L.  J.  Ch.  570;  but  see  Dunbar  v.  Dunbar,  1909, 
2  Ch.  689),  the  trustees  of  the  settlement  would  not  be  entitled 
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to  enforce  the  covenant  to  settle  where  the  property  has  not  been, 
transferred  to  them  (Dormer  v.  Ward,  supra),  and  may  be  ordered 
to  re-convey  the  property  actually  transferred  discharged  from  the 
trusts  of  the  settlement  {Essery  v  Cowland,  supra;  Bond  v. 
Walford,  supra);  subject,  of  course,  to  the  jurisdiction  under 
the  Matrimonial  Causes  Acts,  1859  and  1878,  to  vary  a  settle- 
ment made  upon  a  marriage  which  is  subsequently  set  aside  in 
a  nullity  suit:  see  Dormer  v.  Ward,  supra;  Atttvoodv.  Attwood, 
1903,  P.  7. 

But  where  a  woman,  having  an  Italian  domicile,  married  her 
deceased  husband's  brother  (who  was  also  an  Italian),  and  the 
marriage  was  valid  according  to  the  law  of  Italy,  the  wife  was 
held  to  be  capable  of  exercising  a  power  of  appointment  in  an 
English  settlement  in  favour  of  her  second  husband  and  the 
children  of  her  second  marriage :  Be  BozzelWs  Settlement,  Hussey- 
Hunt  V.  Bozzelli,  1902,  1  Ch.  751.  But  where  the  domicile  of 
the  parties  was  English  and  a  similar  marriage  was  celebrated  in 
a  country  where  such  a  marriage  was  valid,  the  settlement  would 
be  void:  see  Be  De  Wilton,  De  Wilton  v.  Montefiore,  1900, 
2  Ch.  481. 


Provision  by 
deed. 


Future 
illegitimates. 


Child  en  rentre 
sa  mhc. 


Illegitimate  Children.] — ^There  is  nothing  improper  in  making 
provision  by  deed  for  illegitimate  children  already  born,  and  this 
may  be  effectually  done  by  sufficiently  designafing  the  objects  of 
the  settlor's  bounty.  But  a  provision  by  deed  for  future  illegiti- 
mate children  is  void  as  being  contrary  to  public  policy.  The 
ground  of  this  distinction  is,  that  to  permit  a  valid  settlement 
under  such  circumstances  "  would  manifestly  encourage  the 
immoral  connection  and  discourage  marriage,  which  the  law 
favours":  per  Mellish,  L.  J.,  in  Occleston  v.  Fullalove,  9  Ch. 
147;  and  it  makes  no  difference  whether  the  settlement  is  by  the 
mother  or  putative  father:  Thmnpson  v.  Thomas,  27  L.  R.  Ir. 
457. 

A  gift  to  an  illegitimate  child  en  ventre  sa  mere  without  refer- 
ence to  the  father  is  indisputably  good:  Jarman,  p.  1780.  And 
this  applies  to  cases  where  a  gift  to  the  children  of  a  woman  is 
construed  to  mean  her  illegitimate  children  and  she  is  pregnant 
at  the  date  of  the  will:  Orooh  v.  Hill,  3  C.  D.  773.  But  whether 
a  child  en  ventre  at  the  testator's  death  can  take  seems  doubtful: 
Be  Bolton,  31  C.  D.  542. 

A  deed  providing  for  an  illegitimate  child  en  ventre  sa  mere 
is  valid,  and  such  a  child  can  take  as  one  of  a  class  of  children 
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provided  for  by  such  a  settlement:   Ebbern  v.  Fowler,  1909,  1 
Ch.  678. 

It  will  be  found  that  most  of  the  cases  of  trusts  of  this  nature  Provision  by 
have  arisen  upon  wills,  and  that  they  range  themselves  under  two  ^' 
heads,  namely,  cases  involving  the  application  of  the  principle  that 
prima  facie  a  gift  to  "  children  "  includes  only  legitimate  children, 
and  cases  resting  on  the  application  of  the  principle  of  public 
policy  with  reference  to  gifts  to  future  bastards,  lest  such  gifts 
should  encourage  the  continuance  of  an  immoral  relation. 

Generally,  a  provision  for  "children"  lets  in  only  those  who  "Children" 
are  legitimate.     "The  description  child,  son,  issue,  every  word  le^J^^^^f""^''' 
of  that  species  must  be  taken  prima  facie  to  mean  legitimate  child, 
son  or  issue":  Wilkinson  v.  Adam,  IV    &  B.  at  p.  462;   Re 
Herbert,  1   J.   &  H.   123;   Kelly  v.  Hammond.,  26   Bea.  36; 
of.  Be  Fish,  Ingham  v.  Bayner,  1894,  2  Ch.  83,  86. 

Where,  however,  there  is  "  upon  the  face  of  the  will  itself,  and  Intention 
upon  a  just  and  proper  construction  and  interpretation  of  the  ^g°"^j  ° 
words  used  in  it,  an  expression  of  the  intention  of  the  testator  to  illegitimates, 
use  the  term  '  children,'  not  merely  according  to  its  prima  facie 
moaning  of  legitimate  children,  but  according  to  a  meaning  which 
will  apply  to  and  which  will  include  illegitimate,  the  Court  will 
hold  them  included":  Hill  v.  Crooh,  6  Ch.  315;  L.  R.  6  H.  L. 
at  p.  283;  Re  Horner,  Eagleton  v.  Horner,  37  C.  D.  695;  Be 
Hastie's  Trust,  35  C.  D.  698;  Ee  Wood,  W   v.W.,  1902,  2  Ch. 
542.     The  simplest  case  of  this  is  where  the  testator  describes  Sufficient 
the  child  to  take  by  name:  Re  Browii,  Walsh  v.  Bromn.e,  62  L.  T.  description 

•'  '  '  m  the  will. 

899;  Re  Smilter,  Bedford  v.  Hughes,  1903,  1  Ch.  198;  there 
being  no  legitimate  child  of  the  same  name:  Be  Fish,  Ingham  v. 
Bayner,  1894,  2  Ch.  83.  If  the  children  to  take  are  not  desig- 
nated by  name,  the  illegitimate  children  will  take  where  the  will 
shows  by  its  context  what  has  been  called  a  "  dictionary  "  explain- 
ing the  meaning  and  intention  of  the  testator  to  benefit  them: 
tfodrell  V.  Seale,  44  0.  D.  590:  sub  nom.  Seale-Hayne  v. 
Jodrell,  1891,  A.  C.  304;  oommented  on  by  Kekewich,  J.,  in 
Be  ParJcer,  Parker  v.  Osborne,  1897,  2  Ch.  208,  211;  even  where 
the  testatrix  was  shown  to  have  been  mistaken  in  assuming  them 
to  have  been  legitimated  by  the  law  of  the  country  recognising 
a  subsequent  marriage  of  their  parents:  Be  Plant,  Griffith  v. 
Hill,  47  W.  R.  183. 

And   an   exception   of   an  illegitimate   child  from  a   gift  to  When  some 
"  children,"  some  of  wliom  are  illegitimate,  is  an  indication  that  excepted, 
the  word  "  children"  as  used  by  the  testator  includes  both  legiti- 
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mate  and  illegitimate  children:   Re  Lowe,  Danily  v.  Piatt,  61 
L.  J.  Ch.  415;  and  see  Be  Wells,  6  Eq.  599. 

In  Wilkin&iyn  v.  Adam  (1  V.  &  B.  422),  there  was  a  devise  bj  a 
married  man,  who  had  no  legitimate  children,  "  to  the  children 
which  I  may  have  by  Ann  Lewis  and  living  at  my  decease,"  and 
it  was  held  valid  and  applicable  to  those  illegitimate  children 
livijig  at  the  date  of  the  will;  and  so  a  bequest  "  to  the  legitimate 
and  illegitimate  children  of  my  brother"  H.  was  held  valid: 
Burnett  v.  Tvgwell,  31  Bea.  232;  but  see  Metham  v.  Buke  of 
Devwtshire,  1  P.  W.  529;  Bentley  v.  Blizzard,  4  Jur.  N.  S.  652; 
Lepine  v.  Bean,  10  Eq.  160. 

And  again,  where  the  testator  shows  a  doubt  as  to  the  validity  of 
his  own  marriage  and  gives  to  all  his  ' '  children ' '  {Bayley  v . 
Snelham,  1  S.  &  St.  78),  the  term  indicates  illegitimate  children; 
and  a  bequest  by  a  father  to  the  children  of  his  daughter  by  her 
then  putative  husband  has  been  held  to  include  an  illegitimate 
child  bom  at  the  date  of  the  will:  Be  Brown,  16  Eq.  239.  So, 
too,  when  a  testatrix  describes  herself  in  her  will  as  a  spinster, 
and  bequeaths  to  her  "children,"  the  illegitimates  may  take: 
Clifton  V.  Goodbwn,  6  Eq.  278;  but  the  gift  would  not  be  valid 
as  far  as  it  included  future  illegitimate  children:  Durrant  v. 
French,  5  De  G.  &  Sm.  343);  Be  Bolton,  Brown  v.  Bolton,  31 
C.  D.  542,  and  post,  p.  191;  but  see  Be  Frogley  (1905,  P.  137), 
where  the  testatrix  was  a  spinster  and  her  only  child  born  between 
the  date  of  her  will  and  the  date  of  her  death  was  held  entitled. 

If  there  is  a  gift  to  existing  children  (in  the  plural)  of  a  deceased 
person,  and  there  is  only  one  legitimate  child,  the  illegitimate 
children  will  take,  as  otherwise  the  plural  number  will  not  be 
satisfied:  Gill  v.  Shelley,  2  R.  &  M.  336;  Leigh  v.  Byron,  1 
Sm.  &  G.  486;  Be  Emhwry,  1914,  W   N.  220. 

But  it  is  otherwise  where  such  a  gift  is  made  to  the  children  of 
a  living  person,  since  the  testator  may  have  contemplated  the  birth 
of  other  legitimate  children:  Be  Yearwood,  6  C.  D.  545. 

And  a  testator  may  make  plain  by  his  will  an  intention 
that  an  illegitimate  child  shall  be  treated  as  legitimate  for  all 
purposes,  so  as  to  comprise  in  her  "relations"  or  "next  of  kin" 
persons  who  would  have  been  her  relations  or  next  of  kin  had  she 
been  legitimate:  Be  Dedkin,  Starkey  v.  Eyres,  1894,  3  Ch.  565; 
Be  Wood,  W.  V.  W.,  1902,  2  Ch.  542. 

There  may  also  be  ground  in  the  surrounding  circumstances  for 
holding  that  words  are  not  used  in  their  prima  facie  meaning,  and 
the  Court  will  look  at  circumstances  outside  the  will  for  the  pur- 
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poso  of  ascertaining  Avhoiii  the  testator  meant.  Thus,  where  it  is 
clear  that  the  testator  is  onlj'  referring  to  children  in  existence  at 
the  date  of  the  will,  and  they  arc  all  illegitimate,  they  will  take: 
Be  Haseldine,  Granrjc  v.  Stiird//,  31  C.  D.  511;  Be  DeaMn, 
f^tar'key  v.  Eyres,  1894,  3  Ch.  o6o;  Sararje  v.  Bobertson,  (7  Eq. 
176),  a  case  of  a  gift  to  the  two  youngest  children  of  an  unmarried 
woman;  even  though  there  be  a  later  gift  applicable  only  to  legi- 
timate children:  Be  Connor,  2  J.  &  Lat.  256;  cf .  Be  Jeans,  Upton 
V.  Jeans,  72  L.  T.  835. 

If  the  parent  is  dead  to  the  knowledge  of  the  testator  and  there  where 
are  only  illegitimate  children  (Woodhouslee  v.  Dalrymple,  2  Mer.  parent  dead. 
419;  Edmunds  v.  Fesseij,  29  Bea.  283;  cf.  Be  Herbert,  1  J.  &  H. 
121;  Milne  v.  Wood,  42  L.  J.  Ch.  545),  evidence  may  be  admitted 
to  show  that  the  testator  kne^v  of  the  death  of  the  parent  when  the 
fact  does  not  appear  from  the  will  itself:  see  above  cases. 

It  would  also  seem  that  a  gift  by  a  man  who  has  no  legitimate  Gift  by  a 
children,  or  by  a  bachelor,  includes  illegitimate  only:   Prcdt  v.  l»iolieloror 

^  ^  ^  one  having^ 

Matthews,  22  Bea.  328;  Dorm  v.  Dorin,  L.  R.  7  H.  L.  568;  and  no  legitimate 
see  Be  Eve,  1909,  1  Ch^  796.  ''''"'^•''"• 

In  Hill  V.  Crook  (L.  R.  6  H.  L.  265)  a  father,  Imoioing  that  Gift  to 
his  daughter  had  married  her  deceased  sister's  husband,  was  held  ^^q^'^^'^o  ■(,„ 
to  include  illegitimate  children  in  a  gift  to  "  the  children  of  my  illegitimate, 
daughter,  Mary  Crook."      The  testator's  knowledge  of  the  real  Knowledge  of 
facts  may  be  of  importance  in  construing  the  language  he  has        testator. 
used:  Be  Horner,  Eagleton  v.  Horner,  37  C.  D.  707;  Be  Harrison, 
Harrison  v.  Higson,  1894,  1  Ch.  561.     But  the  fact  that  the  Ignorance  of 
testatoj"  believed  that  the  children  were  legitimate  is  not  a  sufficient  i^yaliditv^of" 
reason  for  including  them  in  a  gift  to  children:  Be  Pearre,  1914,  reputed 
1  Ch.  254,  overruling  Be  Du  Bochet,  1901,  2  Ch.  441.  d"onee^^'°^ 

Evidence  by  affidavit  exhibiting  letters  of  the  testator,  and  Admissibility 
generally  as  to  the  surrounding  circumstances,  is  admissible  to  of  extrinsic 
show  the  state  of  knowledge  of  the  testator,  or  to  show  who  the 
testator  meant  by  the  words  he  used,  and  that  the  words  were  not 
used  in  their  strict  prima,  facie  sense:  Dorin  v.  Dorin,  L.  R.  7 
H.  L.  668,  575;  Be  Haseldine,  Grange  v.  Sturdy,  31  C.  D.  at 
p.  519;  Humble  v.  Bowman,  47  L.  J.  Ch.  62.  Letters  written 
by  the  testator  after  the  date  of  the  will  are  admissible:  Be 
Vaughan,  17  T.  L.  R.  278. 

But  if  the  testator  has  not  sufficiently  described  on  the  face  of 
the  will,  or  shown  that  he  intended  such  illegitimates  to  take, 
they  are  not  let  in  under  a  provision  for  "children"  merely 
because  there  are  no  legitimate  children  who  can  take:   see  and 
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compare  with  cases  above  referred  to:  Godfrey  v.  Davis,  6  Ves. 
43  (where  the  gift  was  to  the  eldest  "  child  "  of  one  who  had  no 
legitimate  children);  Kenebel  v.  Scrafton,  2  East,  530  (where 
there  was  a  gift  by  a  bachelor  in  case  he  had  children  by  his 
mistress:  it  was  held  to  import  children  if  he  married  her);  Dorin 
V.  Dorin,  L.  R.  7  H.  L.  668  (where  the  testator  married  his 
mistress,  and  his  will,  made  the  next  day  in  favour  of  "  children," 
was  held  not  to  benefit  his  children  born  of  the  woman  before 
marriage);  Be  Brown,  Penrose  v.  Manning,  63  L.  T.  159;  Re 
Pearce,  1914,  1  Oh.  254. 

The  fact  that  the  gift  is  made  to  the  children  of  a  woman  past 
child-bearing,  so  that  there  could  never  be  legitimate  ones,  is 
generally  a  ground  for  admitting  her  illegitimate  children:  seeing 
Eve,  1909,  1  Ch.  796. 

The  question  whether  the  strict  rule  of  construction  in  favour 
of  legitimate  children  is  to  be  relaxed  in  any  particular  case,  is 
not  to  be  solved  by  reference  to  a  form  of  provision  which  only, 
affords  ground  for  conjecture,  as  where  a  division  is  made  into 
fourths,  and  that  division  would  be  satisfied  by  giving  a  fourth 
to  each  of  three  post-nati,  and  one  to  an  ante-natiis,  as  in  Cart- 
tcrighi  v.  Tawdry  (5  Ves.  530),  where  the  will  contained  no  other 
indication  that  illegitimate  children  were  included,  and  the  birth 
of  another  legitimate  child  would  have  satisfied  the  terms  of  the 
gift;  and  see  Re  Wells,  6  Eq.  599. 

Illegitimate  children  may  take  in  the  same  class  with  legitimate, 
the  inquiry  then  being,  who  are  intended  to  form  the  "  class,"  as 
distinguished  from  a  mere  designation  of  "  children  "  as  such, 
provided  that  the  illegitimate  are  properly  described  as  members  of 
the  class,  the  testator  being  presumed  to  know  the  state  of  the 
family,  and  evidence  on  the  latter  point,  showing  how  it  was 
constituted  when  he  made  his  will,  is  admissible:  Dorin  v.  Dorin, 
L.  R.  7  H.  L.  at  p.  575,  per  Lord  Hatherley;  Rolt  v.  Sindrey,  7 
Eq.  170;  Be  Humphries,  Smith  v.  Millidge,  24  C.  D.  691;  Re 
Haseldine,  Grange  v.  Sturdy,  31  0.  D.  511.  This  is  necessarily 
the  case  where  there  is  a  sufficient  designation  by  name :  Meredith 
V.  Farr,  2  Y.  &  C.  C.  C.  525;  Owen  v.  Bryant,  2  D.  M.  &G. 
697.  Thus,  in  Be  Brown,  Walsh  v.  Browne  (62  L.  T.  899),  there 
was  a  gift  to  "my  daughter  M.  A.  M.,"  and  then  the  testator 
gave  his  residue  among  his  children,  and  although  "  M.  A.  M." 
was  illegitimate,  she  was  held  entitled  to  participate  in  the  residue. 
In  Be  Parker,  Parker  v.  Osborne  (1897,  2  Ch.  208),  the  testator 
had  recognised  in  his  will  his  wife's  illegitimate  "nephew  R.," 


TRUSTS  FOK  FUTURE  ILLEGITIMATE  CHILDREN.  191 

and  he  gave  a  moiety  of  his  residuary  estate  to  his  wife's  "  nephews  "Nephew 
and  nieces,"  in  which  "  R."  was  held  entitled  to  share;  and  see  Be 
Warner,  Walker  v.  Lutyem  (1897,  2  Ch.  238),  where  an  illegiti- 
mate "  great-niece,"  who  had  been  so  described,  was  included  in  a 
gift  to  the  "issue"  of  the  testatrix's  niece:  see  also  Ite  Smilter, 
Bedford  r.  Hughes,  1903,  1  Ch.  198. 

Where  there  is  in  the  first  instance  a  gift  to  a  named  illegitimate  Gift  to  a  oiass 
person,  as  a  natural  child,  nephsAv,  or  the  like,  and  a  residuary  gift  totuesltu^*^ 
to  children,  nephews,  &c.,  prima  facie   the   legatee   first   named  mates, 
is  not  entitled  to  participate  in  the  subsequent  gift,  since  th^ 
illegitimate  and  legitimate  legatees  cannot  generally  take  together 
in  the  same  class;  but  if  there  is  a  context,  or  the  will  contains  "Diction- 
a  "  dictionary,"  explaining  the  meaning  of  the  description  of  the  '"'■^'' 
legatee  so  referred  to,  and  there  is  nothing  to  exclude  him,  he 
may  take:  Ee  Kiddle,  Gent  v.  Kiddie  (1905,  W    N.  81),  where 
the  gift  was  to  grandchildren  of  the  testatrix  and  the  children  of 
an  illegitimate  son,  described  in  her  will  as  "my  son,  G.  E,.," 
were  held  entitled  to  participate:  Re  Smiller,  1903,  1  Ch.  198; 
Re  Couturier,  96  L.  T.  560;  and  see  Re  De  Wilton,  De  Wilton 
V.  Montefiore.,  1900,  2  Ch.  481,  488;  Re  Jodrell,  Jodrelly.  Seale, 
44  C.  D.  590;  8.  C,  sub  nom.  Sede-Haifne  v.  Jodrell,  1891, 
A.  C.  304;   and  the  Court  will  look  at  the  whole  will  to  ascer- 
tain the  sense  in  which  the  testator  has  used  particular  words. 
The  use  of  the  words  "cousins,"  to.  describe  both  legitimate  and 
illegitimate  cousins,  led  the  Court  to  infer  that  the  term  "rela- 
tives "  also  included  illegitimate  relations:  Seale-Hayne  v.  Jodrell, 
supra;  Ee  CorselUs,  Freeborn  v.  Napper,  1906,  2  Ch.  316;  and 
see  the  comment  of  Kekewich,  J.,  on  the  effect  of  the  decision 
on  the  older  cases:  Re  Parker,  Parker  v.  Osborne,  1897,  2  Ch. 
208,  212. 

In  Re  Deakin,  Starkey  v.  Eyre  (1894,  3  Ch.  565),  a  power  of  Power  to 
appointment  given  to  an  illegitimate  donee  to  appoint  amongst  to*^appdnr 
relations  was  held  to  extend  to  those  p)ersons  who  would  have  among 
been  relations  of  the  donee  if  she  had  been  legitimate,  it  being 
]Droved  that  the  donor  of  the  power  was  aware  of  the  donee's 
illegitimacy:  Ee  Wood,  W    v.  TT'.,  1902,  2  Ch.  542. 

Future  Illegitimate  Children.] — With  regard  to  future  ille- 
gitimate children,  and  provisions  intended  for  their  benefit,  it 
has  been  pointed  out  {ante,  p.  186)  that  public  policy  forbids 
any  trust  constituted  by  deed.  But  where  the  provision  is  made 
for  such  object  of  bounty  by  will  more  difficult  questions  often    ? 
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arise,  inasmuch  as  a  will,  unlike  a  deed,  speaks  only  from  the 
testator's  death,  and  is  in  its  nature  entirely  ambulatory  until  that 
event  makes  it  certain  and  definite. 

A  provision  in  a  will  in  favour  of  illegitimate  children  must 
be  confined  to  those  born  before  the  date  of  the  testator's  deatli, 
as  otherwise  the  bequest  would  be  open  to  the  same  objection 
as  a  settlement  by  deed  providing  for  future  illegitimate  issue, 
thereby  encouraging  immorality:  Occleston  v.  Fullalove,  9  Ch. 
at  pp.  160,  171;  Crooh  v.  Hill,  3  C.  D.  773;  Holt  v.  Sindrey,  7 
Eq.  170,  176;  Re  Harrison,  Harrison  v.  Higson,  1894,  1  Ch.  561. 

There  is  no  rule  of  public  policy  to  prevent  illegitimate  children 
born  after  the  date  of  a  will,  but  who  are  in  esse  at  the  date  of 
the  testator's  death,  from  taking  under  a  gift  to  the  children  either 
of  the  testator  himself  or  of  some  other  person,  provided  that  the 
will  shows  a  sufficiently  clear  intention  to  benefit  such  children, 
and  the  beneficiaries  can  be  ascertained  without  infringing  the 
rule  of  public  policy  which  prevents  an  inquiry  into  the  paternity 
of  a  bastard.  Thus,  a  gift  to  illegitimate  children  by  reference 
to  their  mother  will  include  all  children  in  existence  at  the  date 
of  the  testator's  death.  Even  if  the  gift  be  to  children  whom  she 
may  have,  or  be  reputed  to  have,  by  a  particular  man,  children 
who  are  bom  after  the  date  of  the  will,  but  are  in  existence  at 
the  date  of  the  testator's  death,  and  have  acquired  the  reputation 
of  being  children  of  the  particular  parents,  will  take:  Occleston 
V.  Fullalove,  9  Ch.  147;  Re  Hastie's  Trusts,  35  C.  D.  728; 
Perkins  v.  Goodwm,  1877,  W  N.  p.  Ill;  Re  Lovfeland,  L.  v. 
L.,  1906,  1  Ch.  542. 

But  there  cannot  be  a  valid  gift  to  a  future  illegitimate  child 
described  by  reference  to  paternity  alone,  as  to  ascertain  the 
identity  of  a  child  so  described  would  necessitate  an  inquiry  into 
circumstances  which  the  law  does  not  permit  to  be  inquired  into: 
Re  Bolton,  31  C.  D.  552.  A  gift,  therefore,  to  illegitima,te 
children,  either  of  the  testator  himself  or  of  some  other  father, 
is  only  valid  as  regai-ds  children  in  existence  at  the  date  of  the 
will;  and  children  born  after  the  date  of  the  will  cannot  take 
under  it,  even  though  they  arc  in  existence  at  the  date  of  the 
testator's  death,  and  have  acquired  the  reputation  of  being  such 
children  as  described  in  the  will:  Re  Bolton,  31  C.  D.  542;  but 
see  Re  Ooodivin,  17  Eq.  345. 

Where  the  trusts  are  of  real  estate,  and  are  in  favour  of  children 
who,  though  illegitimate  according  to  English  law,  are  legitimate 
according  to  the  law  of  their  parents'  domicile,  the  children  may 
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take  as  devisees  (Ee  Orey,  Gh-ey  v.  Stamford,  1892,  3  Cb.  88), 
the  rule  in  Doe  v.  Yardill  (2  CI.  &  Fin.  571;  7  01.  &  Fiia.  895) 
applying  only  to  cases  of  descent  of  land  upon  an  intestacy. 
Similarly  where  real  estate  is  devised  upon  trust  for  sale:  Sliottouie 
V.  Young,  11  Eq.  474.  In  the  case  of  personalty,  if  by  the  la:w  personalty. 
of  the  parent's  domicile  the  children  would  be  legitimate,  they 
will  here  also  be  so  treated:  Re  Goodman,  14  C.  D.  619;  17 
CD.  266;  Barhw  v.  Orde,  L.  E.  3  P.  C.  164;  Re  Undo,  1881, 
W.  N .  144.  For  this  purpose  the  domicile  must  have  been  foreign  Domicile  at 
as  well  at  the  birth  of  the  children  as  at  the  date  of  the  mar- 
riage which  legitimizes  them:  Re  Grove,  Vaucher  v.  Solicitor  to 
the  Treasury,  40  C.  D.  216. 

Separation  Deeds.] — ^As  deeds  of  this  nature  often  contain 
trusts  for  a  -wife  and  children,  and  for  other  purposes,  and  also 
covenants  by  trustees  to  indemnify  the  husband  against  the  wife's 
debts,  it  becomes  advisable  in  this  place  to  consider  in  what  cases 
such  instruments  are  legal. 

On  the  ground  that  a  husband  and  wife  cannot  contract  together  Their 
to  change  their  legal  characters  and  capacities,  their  agreement   ^^* '  ^' 
for  separation  was  at  first  deemed  inoperative;  but,  as  explained 
by  Lord  Selborne,  in  Cahill  v.  Cahill  (8  A.  0.  420),  the  right 
to  make  the  deed  was  ultimately  granted,  in  recognition  of  the 
title  of  the  wife  to  compromise  a  matrimonial  suit. 

And  it  may  be  generally  stated,  that  where  the  provisions  of  when 
the  deed  or  articles  for  a  separation  are  otherwise  proper,  the  ®"™'^''6'1' 
Oourt  will  not  refuse  to  enforce  them:  Wilson  v.  Wilson,  1 
H.  L.  0.  538;  5  ibid.  40;  or  to  restrain  by  injunction  a  substantial 
(not  a  trivial)  breach  of  the  terms:  Bcsant  v.  Wood,  12  0.  D. 
605;  and  the  Chancery  Division  has  jurisdiction  to  enforce  terms 
for  separation  arrived  at  by  way  of  compromise  of  a  divorce  suit: 
Harlv.  Hart,  18  C.  D.  670. 

The  deed,  however,  must  jDrovide  for  present  separation  in  order  Present 
to  be  enforceable:  Wilson  v   Wilson,  supra;  Gibbs  v.  Harding,  5  separation 
Oh.  336;  Rart  v.  Rart,  supra;  but  where  the  deed  contained  no  covenant  to 
covenant  on  the  part  of  the  wife  to  live  separate,  such  a  covenant  live  separate 
was  implied  from  the  recital  that  the  parties  had  so  agreed:  Re 
Weston,  Davies  v.  Tagart,  1900,  2  Oh.  164, 173.    If  no  separation 
in  fact  takes  place,  there  is  a  failure  of  consideration  which  makes 
the  deed,  which  is  not  a  voluntary  settlement,  simply  inoperative: 
Bindley  v.  Mulloney,  7  Eq.  343. 
G,  13 
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With  regard  to  the  interposition  of  a  trustee,  it  is  probatle  that 
this  was  a  course  adopted  in  order  to  get  over  the  inca'pacity  of  the 
husband  and  wife  to  contract  with  one  another.  But  since  the 
Married  Women's  Property  Act,  1882,  this  objection  would  seem 
to  be  removed:  see  Macgregor  v.  Macgregor,  21  Q.  B,  D.  424; 
Sweet  V.  Sioeet,  1895,  1  Q.  B.  12.  And  since  the  part  played  by 
the  trustee,  except  where  property  was  actually  vested  in  him, 
was  merely  to  give  a  covenant  of  indemnity  against  the  wife's 
debts,  and  to  be  the  covenantee  in  the  covenants  by  the  husband, 
and  since  the  separation  itself  puts  an  end  to  the  wife's  power  to 
pledge  her  husband's  credit  (Eastland  v.  Burchell,  3  Q.  B.  D. 
432),  especially  if  she  has  agreed  to  .accept  terms  offered  for  her 
maintenance  (ibid.),  the  necessity  for  a  trustee  is  now  of  little 
value,  though  his  covenant  may  cover  damages  for  tort  by  the 
wife  (for  which  he  is  still  liable  to  be  sued  jointly  with  her  not- 
withstanding the  existence  of  the  separation:  Vtley  v.  Mitre,  dc. 
Co.,  17  T.  L.  R.  720;  Earle  v.  Kingscote,  1900,  2  Ch.  585)  and 
the  husband's  liability  to  the  parish  for  her  maintenance,  matters 
which  may  still  be  held  as  sufficiently  supporting  the  covenant  by 
way  of  consideration;  but  a  covenant  by  a  wife  not  to  sue  to 
compel  the  husband  to  live  with  her  is  equally  good,  whether 
entered  into  by  her  or  by  a  trustee  on  her  behalf:  Clark  v.  Clark, 
10  P.  D.  188;  see  Tress  v.  Tress,  12  P.  D.  128;  Be  Western, 
Davies  v.  Tagart,  1900,  2  Ch.  164. 

If  the  deed  also  contains  general  dispositions  as  to  property,  it 
may  sometimes  be  supported  as  a  family  arrangement:  Jodrell  v. 
Jodrell,  9  Bea.  45;  Ruffles  v.  Alston,  19  Eq.  539. 

A  contract  pro^riding  for  future  separation  is  against  public 
policy,  and  will  not  be  enforced:  Vandergucht  v.  De  Blaquiere, 
5  M.  &  Or.  229;  Westmeath  v.  Salisbury,  5  Bli.  N.  S.  339;  West- 
meath  v.  Westmeath,  Jac.  at  p.  142.  Thus,  a  covenant  contem- 
plating present  separation,  and  also  a  subsequent  re-cohabitation, 
and  another  separation  thereafter,  is  void:  Westmeath  v.  Salis- 
bury, swp-a;  but  see  MacMahon  v.  MacMahon,  1913,  1  Ir.  R. 
428,  inf?'a.  So,  also,  a  trust  in  favour  of  a  wife  in  the  event  of 
her  living  apart,  that  is,  to  take  effect  upon  a  future  separation, 
is  void:  Westmeath  v.  Salisbury,  supra;  Re- Moore,  39  C.  D. 
116;  but  a  trust  having  reference  to  an  immediate  separation 
already  agreed  upon  is  valid:  Wilson  v.  Wilson,  1  H.  L.  C.  538; 
5  H.  L.  C.  40;  though  if  the  separation  does  not  take  place,  the 
trust  becomes  void:  Bindley  v.  Mulloney,  7  Eq.  343.  On  the 
other  hand  a  trust  in  favour  of  a  wife  so  long  as  she  should  co- 
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habit  with  her  husband,  witli  a  gift  over  to  the  husband,  is  xiot 
invalid:  Be  Hope- Johnstone,  1904,  1  Ch.  470,  distinguishing 
Cartivright  v.  Carttmight,  3  D.  M.  &  G-.  982;  nor  is  a  trust  for 
a  wife  deserted  by  her  husband  until  he  comes  back:  Be  Chadeton, 
1911,  W.  N:  54;  nor  is  an  agreement  for  resuming  oohabitatiou 
and  providing  for  a  future  separation:  MacMahon  v.  MacMahon, 
1913,  1  Jr.  E.  428. 

Although,  in  the  absence  of  express  provision  to  that  effect,  the  Subsequent 
deed  is  not  avoided  by  the  subsequent  adultery  of  the  wife,  or  by  ^"^'"pt- 
a  divorce,  or  by  the  adultery  of  the  husband,  yet  this  is  not  soi 
if  the  settlement  has  been  obtained  in  order  to  facilitate  the  con- 
tinuance of  a  previous  illicit  intercourse:  Evans  v.  Carrington, 
2  D.  r.  &  J.  481;  Wasteneys  v.  Wasteneys,  1900,  A.  C.  446;  or 
the  oo\enant  has  been  inserted  with  the  intent  that  the  parties 
may  be  at  liberty  to  commit  adultery:  Fiearon  v.  Aylesford,  14 
Q.  B.  D.  792;  Brunton  v.  Dixon,  1892,  W.  N.  105;  and  see 
Bowling  v.  Bowling,  1898,  P.  228. 

The  dum  casta  clause  is  not  a  "  usual  "  provision  in  a  separation  Uum  casta 
deed:   Hart  x.   Hart,  18  C.  D.  670;   and  a  deed  is  not  illegal  <=^^"^^- 
because  it  does  not  contain  it:  Fearon  v.  Aylesford,  supra;  nor,  Molestation, 
where  it  does  not  contain  it,  is  the  subsequent  adultery  of  the 
wife  or  the  birth  of  a  spurious  child  a  breach  of  the  covenant 
against  molestation,  unless  the  child  is  put  forward  to  claim  pro- 
perty as  if  legitimate:  Fearon  v.  Aylesford,  supra;  or  of  a  cove- 
nant not  to  "  annoy  "  the  husband:  Sweet  v.  Siveet,  1895,  1  Q.  B. 
12 .   Proceedings  for  a  divorce  taken  in  a  foreign  Court  were  held 
not  to  be  molestation:  Hunt  v.  Hunt,  1897,  2  Q.  B.  305,  547. 

A  co\'enant  to  pay  an  annuity  to  a  wife  during  the  term  of  her  Satisfaction  of 
natural  life  is  not  satisfied  by  a  bequest  in  the  husband's  will  of  t^t^ment^ 
an  annuity  of  less  amount,  coupled  with  the  use  of  a  house  and  provision, 
furniture  for  her  Ufe:  Coates  v.  Coates,  1898,  1  Ir.  R.  258;  and 
where  the  covenant  was  to  pay  the  wife  an  annuity  "  for  her  life  Duration  of 
if  she  shall  so  long  continue  to  live  apart,"  it  was  held  to  cease  on  annuity, 
the  husband's  death:  Be  Gilling,  Procter  v.  Watkins,  92  L.  T. 
533;  53  W.  R.  427. 

The  fact  that  the  custody  of  children  is  secured  to  the  wife  is,  Custody  of 
since  the  Infants'  Custody  Act  (36  Vict.  c.  12),  no  objection  to  "  ^ 
the  deed:   Hart  v.  Hart,  18  C.  D.  670;   Besant  v.  Wood,  12 
C.  D.  605. 

The  Court  will  enforce  legal  covenants  in  the  deed  though  Partial 
others  may  be  illegal:  Hamiltcm  v.  Hector,  6  Ch.  701;  Merry-  "^^^s^^^^^- 
weather  v.  Jones,  4  Giff.  499;  and  unless  the  party  complaining 
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has  been  guilty  of  substantial,  serious  and  deliberate  breaches  of 
the  covenants,  the  Court  will  not  refuse  relief:  KunsJci  v.  Kunski, 
68L.  J.  P.  18. 

The  deed  is  generally  annulled  by  reconciliation,  without  any 
provision  to  that  effect:  Westmeath  v.  Westmeath,  1  Dowl.  &  CI. 
519;  even  though  provision  may  be  made  to  continue  during  the 
life  of  the  wife:  Nicol  v.  Nicol,  30  C.  D.  143i;  unless  the  husband 
validly  renews  his  obligations  under  it:  Webster  v.  Webster,  4 
D.  M.  &  G-.  437.  And  property  which  by  virtue  of  the  deed  is 
vested  in  trustees  may  be  ordered  to  be  re-transferred,  the  trusts 
being  at  an  end:  O'Malley  v.  Blease,  17  W  K.  952.  But  if  the 
trusts  refer  to  other  provisions  in  the  deed  remaining  to  be  per- 
formed, the  trustees  continue  to  hold  according  to  such  trusts: 
Ruffles  V.  Alston,  19  Eq.  539;  as  where  the  deed  amounts  to  a 
good  voluntary  settlement  on  the  children  of  the  marriage,  trusts 
in  their  favour  will  not  be  destroyed  by  the  reoonciliation :  Be 
Spark's  Trmts,  Spark  v.  Massey,  1904,  1  Ch.  451;  on  appeal, 
1904,  2  Ch.  121;  for  it  is  to  be  noticed  that  there  is  nothing 
illegal  in  trusts  which  are  to  continue  notwithsitanding  reoon- 
ciliation: Wilson  V.  Muskett,  2  B.  &  A.  743. 

Reconciliation  is,  however,  a  question  of  fact,  and  mere  casual 
and  intermittent  acts  of  re-cohabitation  and  intercourse,  though 
affording  strong  evidence,  are  not  conclusive  of  an  intention  to 
put  an  end  to  the  deed,  especially  \vhere  the  parties  continue  to 
act  in  accordance  with  its  provisions:  RoweJl  v.  Roit^ell,  1900, 
1  Q.  B.  9. 

If  the  parties  are  not  legally  married — as  in  the  case  of  marriage 
with  a  deceased  wife's  sister  before  the  recent  Act — a,  condition 
in  a  separation  deed  executed  by  them,  providing  for  avoiding 
the  deed  on  their  living  together  again,  is  void,  as  contra  bmios 
mores:  Ex  parte  Naden,  9  Ch.  670;  but  where  the  deed  provides 
an  annuity  for  the  life  of  the  woman,  the  obligation  may  con- 
tinue notwithstanding  a  resumption  of  cohabitation:  Re  Abdy, 
Rabbeth  v.  Donaldson,  1895,  1  Ch.  455;  and  a  resumption,  of 
cohabitation  does  not  raise  a  good  accord  and  satisfaction  in  respect 
of  arrears  of  an  annuity  duo  under  the  deed:  Macan  v.  Macan, 
17  T.  L.  R.  131.  And  in  such  a  case  a  so-oalled  marriage  settle- 
ment, in  the  usual  form,  with  a  trust  for  the  man  until  marriage, 
is  void,  except  as  to  that  trust,  which  therefore  continues,  and  the 
property  forms  part  of  his  general  estate:  Panmon  v.  Brown,  13 
C.  D.  202;  eeeanfe,  p.  185. 
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CHARITABLE    TRUSTS. 


It  is  not  within  the  purview  of  this  work  to  embrace  the  whole 
of  the  law  dealing  with  charitable  trusts,  but  an  outline  of  tho 
general  principles  and  a  short  examination  of  some  of  the  more 
recent  enactments  and  eases  is  given  in  this  chapter. 

A  corporation  cannot  be  a  beneficiary  of  land  unless  empowered  Corporations 
to  hold  land  by  its  charter,  or  by  statute,  or  by  licence  from  the 
Crown:  Alortmain  and  Charitable  Uses  Act,  1888,  Part  I.,  s.  1. 

Several  important  alterations  regarding  the  validity  of  gifts  to  Mortmain  and 
or  trusts  in  favour  of  charities  have  recently  been  made  by  the  ^gg"*^^'® 
legislature.      The   Mortmain   and    Charitable   Uses   Act,    1888 
(51  &  52  Vict.  c.  42),  consolidated  the  law  upon  the  subject, 
and  it  is  provided  by  sect.  4,  sub-sect.  1,  that — 

Every  assurance  of  land  to  or  for  the  benefit  of  anj 
charitable  uses,  and  every  assoranoe  of  personal  estate  to  be 
laid  out  in  the  purchase  of  land  to  or  for  the  benefit  of  any 
charitable  uses,  shall  be  made  in  accordance  with  tlie  require- 
ments of  this  Act,  and  unless  so  made  shall  be  void." 
The  assurance  must  take  effect  in  possession  for  the  benefit  of  the 
charity  immediately  from  the  making  thereof  (sect.  4,  sub-sect.  2); 
it  must  be  without  any  power  of  revocation,  reservation,  condition, 
or  provision  for  the  benefit  of  the  assuror  or  of  any  person  claiming 
under  him  (sect.  4,  sub-sect.  3),  except  reservations  of  a  peppercorn 
or  other  nominal  rent,  or  of  mines  or  minerals,  easements  or 
covenants  as  to  buildings,  &c.  (sect.  4,  sub-sect.  4).     The  assur- 
ance must  be  enrolled  within  six  months  after  execution  (sect.  4, 
sub-sect.  9),  and  must  be  made  by  a  deed  executed  in  the  presence 
of  two  witnesses — except  in  the  case  of  oopyholds — and  unlesis 
made  in  good  faith  for  full  and  valuable  consideration  it  must 
be  made  at  least  twelve  months  before  the  death  of  the  assuror: 
sect.  4,  sub-sect.  7. 

As  to  the  omission  to  enrol  the  deed  from  ignorance,  or  inad-  Omission  to 
vertenoe,  or  through  the  destruction  or  loss  of  the  instrument  by 
time,  see  sect.  5. 


198 


CHARITABLE  TRUSTS. 


'  Land." 


Impure 
personalty. 


'  Assurance." 


Act  of  1888 
applicable  to 
deeds. 


Secret  trust 
for  grantor 
makes  deed 
Toid. 


Legal  estate 
does  not  pass. 


The  definition  of  "land"  included  tenements  and  heredita- 
ments, corporeal  or  incorporeal,  of  whatsoever  tenure,  and  any 
estate  and  interest  in  land  (sect.  10,  sub-sect,  iii.),  and  clearly, 
included  that  class  of  property  kno-\\ii  as  impure  personalty  as 
being  property  savour jng  of  realty  (see  Jarman  on  Wills,  6th  ed. 
252),  as,  for  instance,  money  secured  on  mortgage  of  real  estate: 
Att.-G,m.  V.  Meyrick,  2  Ves.  Sen.  44.  But  by  the  Mortmain 
Act  of  1891,  s.  3,  the  definition  of  "laud"  in  the  Act,  1888,  is 
repealed,  and  "land,"  while  it  includes  "tenements  and  heredita- 
ments, corporeal  or  incorporeal,  of  any  tenure,"  does  not  now 
include  "  money  secured  on  land  or  personal  estate  arising  from 
or  connected  with  land."  The  Act  of  1891,  however,  applies 
"only  to  the  will  of  a  testator  dying  after  the  passing  of  thie 
Act,"  and  it  has  been  doubted  whether  the  defiaaition  in  sect.  3 
has  any  application  to  deeds  inter  vivos  by  Avhich  impure  per- 
sonalty is  given  to  a  charity:  see  Tudor 's  Ch.  Trusts,  p.  448. 

The  term  "assurance"  includes  "a  gift,  conveyajice.,  appoint- 
ment, lease,  transfer,  mortgage,  charge^  incumbrance,  devise, 
bequest,  and  every  other  assurance  by  deed,  will  or  other  instru- 
ment." Certain  exceptions  are  made  in  favour  of  land  given  for 
public  parks,  schools,  school  houses  and  museums;  also  gifts  to  the 
Universities  of  Oxford,  Cambridge,  London  and  Durham,  the 
Victoria  University  and  certain  colleges,  and  also  assurances 
(otherwise  than  by  will)  made  in  good  faith  for  full  and  valuable 
consideration  to  trustees  on  behalf  of  any  society  or  body  of  persons 
associated  together  for  religious  purjDOses,  or  for  the  promotion  of 
education,  art,  literature,  science,  or  other  like  purposes,  of  land 
not  exceeding  two  acres  for  the  erection  thereon  of  a  building  for 
such  purposes,  are  exempted:  sect.  7. 

For  the  purpose  of  these  excepted  cases  it  was  necessary  to 
include  testamentary  dispositions  in  the  Act,  otherwise  it  would 
have  had  no  relation  to  wills  at  all;  and  so  far  as  the  requirements 
of  the  Act  (sect.  4)  are  applicable  to  wills,  they  are  inconsistent 
with  and  repealed  by  sect.  5  of  the  Mortmain  Act,  1891;  they 
are,  however,  still  applicable  to  deeds  inter  vivos :  Re  Hume, 
Forbes  v.  Hume,  1895,  1  Ch.  422. 

A  conveyance  to  a  charity  which,  though  in  terms  absolute,  is 
proved  to  have  been  made  subject  to  a  secret  trust  thajt  it  is  not  to 
operate  until  after  the  grantor's  death  is  void:  Way  vi.  East,  2 
Drew.  44;  see  also  Fisher  v.  Brierley,  1  D.  F.  &  J.  643;  10 
H'.  L.  C.  159;  and  where  trustees  take  possession  under  a  trust 
void  for  illegality,  the  deed  is  inoperative  to  pass  either  a  legal  or 
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equitable  estate,  and  they  ma^  acquire  a  good  title  under  the 
Statute  of  Limitations  after  twelve  years:  Churcher  v.  Martin, 
42  CD.  312;  Re  Lacy,  1899,  2  Ch.  149. 

The  Mortmain  and  Charitable  Uses  Act,  1891  (64  &  .j-j  Viot.  Act  of  i89i. 
0.  73),  applies  to  wills  coming  into  operation  after  the  Act  came 
into  force,  although  they  may  have  been  made  before  the  Act:  Re  Application 
Bridge);  Brorrt-ptan  Hospital  y.  Leiois,  1893,  1  Ch.  443;  1894,  1  tefTre  th^""^" 
Ch.  297.     By  virtue  of  sect.  3  impua-e  personalty  may  now  be  Act, 
bequeathed  for  charitable  purposes,  as  the  word  "  land  "  no  longer  f^'^t^  o< 
applies  to  or  includes  "money  secured  on  land  or  other  personal  personalty, 
estate  arising  from  or  connected  with  land."     By  sect.  5  land  may  Gifts  of  land, 
be  assured  by  will  for  the  benefit  of  any  charitable  use,  but  except 
as  thereinafter  provided,  such  land  shall,  notwithstanding  any-  Land  devised 
thing  in  the  will  contained  to  the  contrary,  be  sold  within  one  *«  be  sold 

J,  1        1        ,        f.     1  V  -,    -,  ■     ^  withm  twelve 

year  irom  the  death  oi  the  testator  or  such  exitended  period  as  months, 
may  be  determined  by  the  High  Court   ...  or  by  the  Charity 
Commissioners.     Personal  estate  directed  to  be  laid  out  in  land 
for  the  benefit  of  any  charity  shall  be  held  for  the  benefit  of  the 
charity  as  though  there  had  been  no  such  direction:  sect.  7. 

The  Act  has  no  application  to  the  will  of  a  testator  domiciled  in  Colonial  will 
Victoria,  and  therefore  a  gift  of  personalty  to  a  corporation  to  be  ™(,ji^°"^  ° 
inve-sted  in  land  in  England  for  the  purposes  of  a  library  is  valid, 
and  the  executors  are  bound  to  pay  the  legacy:  Mayor  of  Canter- 
bury v.  Wyburn,  1895,  A.  C.  89. 

The  Act  applies  to  future  as  well  as  to  immediate  interests,  and  Prior  life 
therefore  a  devise  of  land  to  a  charity,  subject  to  a  preceding  life  '°*<'''e^*- 
estate,  is  valid,  although  the  interest  given  to  the  charity  must  be 
sold  unless  the  time  is  extended  under  sect.  6:  Re  Hume,  Forbes 
V.  Hume,  1895,  1  Ch.  422. 

The  transfer  of  an  advowsou  to  trustees  to  appoint  a  fit  and  Advowson. 
duly  qualified  person  capable  of  liolding  the  same  is  not  a  charit- 
able trust:  Re  Church  Patronage  Trust,  1904,  2  Ch.  643. 

But  land  cannot  be  held  upon  trust  to  pay  a  share  of  the  rents  to  share  of  rents 
a  charity  during  the  continuance  of  a  life  estate,  and  even  though  1^^^.°^'° 
tliere  is  an  express  direction  that  the  lands  are  not  to  be  sold 
without  the  consent  of  the  tenant  for  life,  the  interest  lof  the 
charity  will  vest  in  the  official  trustee  of  charity  lands  at  the 
expiration  of  one  year  from  the  testator's  death:  Re  Ryland, 
1903,  1  Ch.  467. 

Where  the  interest  is  reversionary,  and  is  in  the  proceeds  of  sale  Proceeds  of 
of  land  subject  to  a  trust  for  sale,  to  take  effect  immediate!)-  upon  subject  to  life 
the  determination  of  prior  life  or  other  estates  in  the  land  itself,  interest  not 
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land  within  guch  an  interest  not  being  "land"  within  the  meaning  of  the 
Act,  the  provisions  of  sects.  5  and  6  do  not  apply:  Be  Bylcmd, 
1903,  1  Ch.  467,  473.  So  also  where  land  is  devised  upon  trust 
for  sale,  whether  immediately  or  with  power  to  the  trustees  to 
postpone  the  sale  {Re  WWkifispn,  Esam  v.  Att.-Gen.,  1902,  1 
Ch.  841),  the  chai'ity  takes  the  proceeds  without  any  obligation 
to  apply  for  an  extension  of  time  under  sect.  6  should  the  trustees 
neglect  or  be  unable  to  sell  within  a  year  from  the  death  of  the 
testator:  Be  SidehotUm,,  1902,  2  Ch.  389. 
Duty  of  The  restriction  against  charities  acquiring  land,  as  contained 

retaining^  **"  in  the  Mortmain  Acts  of  .1888  and  1891,  is  not  to  be  defeated  by 
I'^'th^^^^ah    ^ssting  land  iia  trustees  upon  trust  for  sale  and  to  pay  the  income 
power  to  post-  of  the  land  or  the  proceeds  of  sale  to  the  charity.     The  trustees 
ponesae.        ^^^  ^^^  justified  in  such  a  case  in  indefinitely  postponing  the  sale 
and  holding  the  land  simply  for  the  benefit  of  the  charitj',  but 
must  sell  within  a  reasonable  time.    Although  sects.  5  and  6  of 
the  Act  of  1891  do  not  apply  to  such  a  case,  the  trustees  would 
not  be  safe  in  reclaiming  the  land  except  under  a  direction  given 
by  the  Court  under  its  general  jurisdiction:  Be  Sidebotiom,  1902, 
2  Ch.  389.  ; 

Extension  of        The  Court  may  extend  the  time  for  sale  for  purposes  other  than 
ime  for  sale.    ^^^  mere  completion  and  carrying  out  of  a  particular  contract  for 
sale,  and  will  take  into  consideration  the  interests  of  the  charity 
and  the  probable  value  of  the  land  in  future  in  extending  the  time 
for  sale:  Re  Sidebottom,  supra. 
Court  may  The  Court  or  Charity  Commissioners,  if    satisfied    that    land 

retentioii'of  assured  hj  will  for  the  benefit  of  a  charity,  oi-  proposed  to  be 
the  land  for  purchased  out  of  the  personal  estate  by  will  directed  to  be  laid 
of  the  charity,  out  in  the  purchase  of  land,  is  required  for  actual  occupation  for 
the  purposes  of  the  charity,  will  sanction  the  retention  or  acqui- 
sition of  such  land:  sect.  8  of  Act,  1891. 
e^fororno-  "'-''  ^®  P^'ovided  by  sect.  6  that  as  soon  as  the  time  limited  for  the 

sale.  sale  of  any  lands  has  expired  the  land  unsold  is  to  vest  forthwith 

in  the  ofiicial  trustee  of  charity  lands,  and  the  Charity  Commis- 
sioners are  to  take  all  necessary  steps  for  the  sale  or  completion 
of  the  sale  of  such  land,  to  be  effected  with  all  reasonable  speed  by 
the  administering  trustees  for  the  time  being  thereof;  and  for  this 
purpose  the  Commissioners  may  make  anj-  order  under  their  seal 
directing  such  trustees  to  proceed  with  the  sale  or  the  completion 
of  the  sale  of  the  land,  or  removing  such  trustees  and  appointing 
others,  and  may  provide  by  such  order  for  the  payment  of  the 
proceeds  of  sale  to  the  official  trustees  of  charitable  funds  in  trust 
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±'or  the  charity  and  for  the  payment  of  the  costs  of  the  administer- 
ing trustees  in  counoction  witli  the  sale,  and  any  such  order  is  to 
be  enforceable  by  the  means  provided  by  the  Charitable  Trusts 
Act,  1853,  or  any  Act  amending  the  same. 

Although  the  yeav  has  expired  and  the  property  has  become  Exteneiou  of 
vested  in  the  official  trustee  of  charity  lands,  the  Court  may  still  land  becomes 
have  power  to  enlarge  the  time:   see  Byrne,  J.,  in  Re  Byland,  vested  in 
Roper  V.  Ryl'imd;  1903,  1  Ch.  at  p.  474.     The  application  may  trustee, 
be  by  originating  summons:  Re  Church  Patrotiage  Trust,  1904,  Mode  of 
1  Ch.  41,  45,  where  the  official  trustee  of  charity  lauds  ^^'as  held  '^^fi^^^'°^^ 
to  be  a  necessary  party;    so  also  is  the  Attorney-CTeiieral,  but  retain, 
not  the  Charity  Commissioners:   ihid. 

In  England,  bequests  upon  trust  for  procuring  jjrayers  or  masses  Trust  for 
to  be  said  for  the  soul  of  the  testator  or  others  are  void,  as  being  '"^-'^^'es. 
in  the  nature  of  superstitious  uses:  Att .-Gen.  v.  Fishmongers'  Co., 
5  M.  &  Cr.  11;  Re  BlimdnlJ,  30  Bea.  360;  Heath  v.  Chapman,  2 
Dr.  417;  leap  Cheah  Aeo  v.  Ony  Cheng  A'eo,  L.  R.  6  P.  C.  381, 
396 ;  even  although  the  legatee  is  resident  abroad  where  the  legacy 
would  be  valid:  Re  Elliott,  Elliott  v.  Johnso^n,  39  W.  R.  297. 

But  in  Ireland  such  bequests  are  not  in  themselves  illegal:  In  Ireland. 
Att.-Gen.  v.  Rail,  1897,  2  Ir.  11.  426;  O'Hanlon  v.  Cardinal 
Logtie,  1906,  1  Ir.  R.  247  (^^■h6re  a  gift  for  masses  to  be  cele- 
brated i)i  public  was  upheld);  unless  they  are  void  for  remote- 
ness: Small  V.  Torley,  25  L.  E.  Ir.  388;  and  they  are  certainly 
good  if  made  to  an  individual  who  is  not,  hj  the  terms  of  the 
gift,  bound  to  apply  it  in  masses:  Bradshmc  v.  Jackman,  21 
L.  E,.  Ir.  12.  But  a  bequest  to  members  of  a  particular  monastic 
order  for  saying  masses  is  void:  Burke  v.  Poiver,  1905,  1  Ir.  B,. 
119. 

It  has  been  held  to  be  repugnant  to  the  policy  of  the  Act  Trusts  for 
10  Geo.  4,  c.  7,  which  contains  strict  provisions  against  monastic  """^  ^' 
orders,  that  trusts  to  maintain  or  provide  for  such  orders  should  be 
supported;  see  Sims  v.  Quinlan,  17  Ir.  Ch.  R.  43;  and  Kehoe  v. 
Wilson  (7  L.  E..  Ir.  10).;  but  a  trust  for  the  members  of  a 
monastic  society  is  good:  Re  Erasfnus  Smith,  1914,  1  Ch.  937, 
follo'wing  Cocks  v.  Manners,  12  Bq.  574,  though  a  bequest  to 
the  superior  of  a  monastery  is  bad:  Ellard  v.  Phelan,  1914,  1 
Jr.  E.  76. 

A  trust  to  apply  the  income  of  a  fund  towards  the  endowment 
of  a  church  conditional  upon  the  clergyman  wearing  a  certain 
legal  vestment,  e.g.,  a  black  gown,  is  valid,  and  the  incumbent  of 
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the  church  is  entitled  to  the  income  as  long  as  the  condition  is 
performed:  Be  Bobmson,  Wright  v.  Tugwell,  1897,  1  Oh.  85. 
Simony.  A  trust  offending  against  the  law  of  simony  (31  Eliz.  c.  6; 

13  Anne,  c.  11),  by  which  (with  certain  more  recent  exceptions 
under  the  Church  Building  Acts  Amendment  Act,  1869  (32  &  33 
Vict.  c.  94),  ss.  12,  13)  any  transfer  of  an  advowson  or  any  pre- 
sentation to  an  ecclesiastical  benefice  is  attempted,  in  pursuance 
of  some  corrupt  {Wright  v.  Barnes,  1  C.  P.  D.  638,  647)  bargain, 
profit  or  benefit,  either  to  the  patron  or  presentee  (E.  v.  Oxford, 
7  East,  600;  Moose  v.  Killiek,  50  L.  J.  Q.  B.  300),  or  to  a 
stranger  (see  Cripps'  Law  of  the  Church,  6th  ed.  671),  is  void, 
even  though  the  cestui  que  trust  presentee  be  innocent  pf  the 
corrupt  transaction.  As  the  statutes  do  not  expressly  avoid  such 
simoniacal  transfers,  they  are  held  void  only  as  to  so  much  as 
purports  to  effect  the  illegal  purpose:  Greenwood  v.  London,  5 
Taunt.  727.  All  such  transfers  must,  however,  now  conform  to 
The  Benefices  the  requirements  of  the  Benefices  Act,  1898  (61  &  62  Vict.  c.  48), 
Act,  1898.  ^yiiici^  provides  (sect.  1  (1))  that  a  transfer  of  a  right  of  patronage 
of  a  benefice  shall  not  be  valid  unless — 

(a)  It  is  registered  in  the  prescribed  manner  in  the  registry  of 

tihe  diocese.   ... 

(b)  It  transfers  the  whole  interest  of  the  transferor  in  the  right, 

except  where  in  a  family  settlement  a  life  interest  is 
reserved  to  the  settlor,  or  in  a  mortgage  the  right  of 
redemption  is  reserved:  sect.  1  (7). 

(c)  More  than  twelve  months  have  elapsed  since  the  last  institu- 

tion or  admission  to  the  benefice. 
The  sale  of  a  next  presentation  is  therefore  prohibited,  except 
where  that  is  the  only  interest  possessed  by  the  transferor;  but 
the  advowson  itself  may  still  be  passed  either  in  fee  or  by  a 
tenant  for  life  for  his  whole  interest  (see  Walsh  v.  Lincoln,  10 
C.  P  518),  and  the  next  presentation,  if  the  church  is  full  at  the 
time  of  the  transfer,  would  pass  with  it,  however  immediate  were 
the  prospect  of  a  vacancy;  but,  of  course,  an  arrangement  to  create 
a  vacancy  would  still  be  simonious:  see  Barrett  v.  Glubb,  2  W. 
Bl.  1052;  Fox  v.  Bishop  of  Chester,  3  Bli.  N.  S.  123;  and  a 
clerical  transferee  might  either  present  hiniself,  or  grant  the 
advowson  to  a  trustee  upon  trust  to  present  anyone  whom  he  may 
nominate,  and  thereupon  he  may  nominate  himself  {Walsh  y. 
Lincoln,  10  C.  P  518,  536),  though  the  church  is  vacant:  Lowe 
v.  Bishop  of  Chester,  10  Q.  B.  D.  407. 
Badges  of  All  agreements  to  exercise  a  right  of  patronage  in  favour  or  on 

illegality.  "■ 
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the  nomination  of  a  particular  person,  or  for  the  re-transfer  of  the 
right  of  presentation,  or  for  postponing  payment  of  any  part  of 
the  consideration  for  the  transfer,  until  a  vacancy,  or  for  more 
than  three  mouths,  or  for  any  paynifut  in  respect  of  the  date  at 
which  the  vacancy  occurs,  or  for  the  resignation  of  a  Lenefice  in 
favour  of  any  person,  are  now  rendered  invalid:  sect.  1  (3). 

The  expression  "transfer"  here  includes  any  conveyance  or 
assurance  passing  or  creating  smy  legal  or  equitable  interest  inter 
vivos,  and  any  agreement  for  such  couveyance  or  assurance;  but 
does  not  include  a  transfer  on  marriage,  death,  or  bankruptcy,  or 
otherwise  by  operation  of  law,-  or  a  transfer  on  the  appointment  of 
a  new  trustee  where  no  beneficial  interest  passes:  sect.  1  (6). 

Trusts  as  to  Tombs.J — It  may  be  takeir  to  be  clearly  settled 
that  a  trust  for  the  repair  of  a  grave  or  tomb  without  reference 
to  its  position,  that  is  to  say,  whethei-  it  is  within  a  church  or 
not,  is  not  a  charity,  and  i&  void  on  the  ground  of  perpetuity: 
Hucire  v.  Osborne,  1  Eq.  -jSo,  587;  so  a  trust  to  erect  and  maintain 
on  land  devised  a  monument  to  John  Locke  was  held  void  as  a 
perpetuity:  Be  Jones,  Parker  v.  Lethbridge,  79  L.  T.  154. 

A  trust  for  repairing  a  vault,  tomb,  or  monument  not  in  a  When  void, 
church  is  bad,  if  unlimited  in  point  of  time:  Ibid. ;  Re  Birlcett, 
9  C .  D .  576 ;  so  also  a  gift  of  income  to  be  applied  in  keeping  an 
inclosuro  round  a  grave  in  order  and  repair  is  void:  Toole  ,v. 
Hamilton,  1901,  1  Ir.  K.  383;  and  if  the  residue  of  the  income 
is  given  over,  the  portion  directed  to  be  applied  for  repairs  falls 
into  the  residue:  Dawson  v.  Small,  18  Eq.  114;  Re  Williams, 
5  C.  D.  735;  Re  Yaughan,  Vaughan  v.  Thomas,  33  C.  D.  187, 
190;  Re  Rogerson,  Bird  v.  Lee,  1901,  1  Oh.  715;  but  if  within 
the  limits  of  the  rule  against  perpetuities  such  a  trust  would  be 
good:  Lloyd  v.  Lloyd,  2  Sixn.  N.  S.  255;  Mitford  v.  Reynolds, 
1  Ph.  185;  Re  Vaughan,  Vaughan  v.  Thomas,  33  C.  D.  187; 
Re  Dean,  Cooper-Dean  v.  Stevens,  41  C.  D.  552,  557;  and  a 
testator  should,  as  a  matter  of  caution,  specifically  limit  the  period, 
for  a  term  of  not  more  than  twenty  years:  Pirlh'ight  v.  Salway, 
1896,  W.  N.  86;  but  such  a  limit  must,  however,  be  definite  and 
certain:  see  Re  Moore,  Prior  v.  M.oore,  1901,  1  Ch.  936. 

A  leg'acy  given  on  condition  that  the  legatee  shall  give  an 
undertaking  to  keep  a  burial  vault  in  oixier  is  valid:  Roche  v. 
McDermoU,  1901,  1  Ir.  E.  394;  and  a  gift  over  in  default  of 
one  charity  keeping  a  tomb  in  repair  to  another  charity  is  also 
good:  Re  Tyler,  T.v.T.,  1891,  3  Ch.  252;  and  where  the  general 
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purpose  of  the  trust  is  valid— as  to  repair  a  churchyard — the  mere 
reference  to  a  particular  grave  therein  will  not  invalidate  it:  Be 
Manser,  Att.-Gen.  v.  Lucas,  1905,  1  Oh.  68;  Be  Fardoe,  1906, 
2  Ch.  184. 

Again,  if  the  trust  is  for  the  maintenance  of  a  churchyard:  Be 
Douglas,  Boughs  v.  Simpson,  1906,  1  Ch.  279;  or  hurial  ground 
attached  to  a  particular  religious  society:  Be  Manser,  Att.-Gen. 
V.  Lucas,  supra;  or  to  repair  a  monument  in  a  church:  Hoare 
V.  Osborne,  supra;  BeBighu,  36  L.  J.  Ch.  147;  Be  Dean,  supra, 
at  p.  558;  or  the  ornaments  in  a  church:  Att.-Gen.  v.  Buper, 
2  P.  W.  125;  Ee  Palatrme  Estate,  39  C.  D.  54;  and  generally 
any  part  of  the  fabric  of  the  church  itself,  it  is  good,  because  that 
is  a  charity  within  the  equity  of  the  Statute  of  Elizabeth.  The 
ground  of  these  decisions  is  that  the  benefit  of  the  trust  is  reaped 
by  the  inhabitants  of  the  parish,  that  the  trust  is  a  public  trust, 
and  that  "a  trust  of  that  kind  would  not  in  any  way  infringe 
the  law  or  rule  against  perpetuities,  because  we  know  very  well 
that  where  you  have  a  trust  which,  if  it  were  for  the  benefit  of 
private  individuals,  or  a  fluctuating  body  of  private  individuals, 
would  be  Void  on  the  ground  of  perpetuity,  yet  if  it  creates  a 
charitable,  that  is  to  say,  a  public,  interest,  it  will  be  free  from 
any  obnoxiousness  to  the  rule  with  regard  to  perpetuities":  per 
Lord  Caims  in  Good/man  V.  Mayor  of  SaltasJi,  7  A.  C.  at  p.  650; 
and  see  Thomson  v.  Shakespear,  1  D.  F.  &  J.  399;  Came  v. 
Long,  2  D.  F.  &  J.  75;  Yeap  Cheah  NeO  v.  Ong  Cheng  Neo, 
L.  R.  6  P.  C.  at  pp.  394,  395;  Be  Jones,  Parker  v.  Lethhridge^ 
79  L.  T.  164;  and  the  charitable  purpose  need  not  be  limited  to 
this  country,  for  there  is  nothing  against  public  policy  in  a  trust 
of  property  to  be  applied  for  charitable  purposes  in  a  foreign 
country:  Be  Geek,  Freund  v.  Sleivard,  69  L.  T.  819. 

Trusts,  illegal  as  infringing  the  rule  against  perpetuities,  are 
treated  of  in  Chapter  XLII.;  trusts  which  attempt  to  restrict 
absolute  interests  by  conditions  in  fraud  of  the  bankruptcy  laws, 
or  that  seek  to  impose  restrictions  on  the  power  of  alienation 
annexed  by  law  to  the  ownership  of  property,  are  treated  of  in 
Chapter  XLIII. 
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CHAPTBE  XVI. 

THE    MODE    OF    CONDUCTtNG    THE    BUSINESS    OF    THE    TRUST. 


A.  Duties  immediately  upon  Acceptance. 

As  soon  as  a  trustee  has  accepted  the  trust  he  should  make  himself  Duty  to 
acquainted  with  its  nature  and  scope,  for  he  is,  from  that  moment,  ™„^i!io^^  *i' 
under  an  obligation  to  execute  it  in  all  its  details:   Hallows  v.  trust  when 
Lloyd,  39  C.  D.  691.     The  conduct  of  trustees  will,  however,  ^PP™"*^'^' 
be  regarded  with  reference  to  the  facts  and  circumstances  existing 
at  the  time  when  they  had  to  act,  and  which  were  known,   or 
which  ought  to  have  been  known,  by  them  at  that  time :  He  Hurst, 
Addison  v.  Topp,  67  L.  T.  96.    If  the  trust  has  been  previously 
in  existence,  and  he  is  merely  appointed  in  the  place  of  a  former 
trustee,  his  first  duty  is  to  ascertain  whether  the  trust  estate  is  in 
a  proper  state  of  investment,  and  that  there  has  been  done,  by  his 
predecessor  and  the  continuing  trustees,  nothing  which  amounts 
to  a  breach  of  trust:  see  Harvey  v.  OlUver,  57  L.  T.  239;  for  the     ^ 
omission  of  inquiry  on  his  part  as  to  such  matters  may  render 
him  personally  liable  for  such  breaches  of  trust,  though  he  himself 
could  have  had  no  part  in  committing  them.     If,  however,  he  is  Excepticms. 
ignorant  of  the  existence  of  some  right  of  property  forming  part 
of  the  trust,  and  could  not  have  become  acquainted  with  its  exist- 
once  from  materials  at  his  disposal,  he  cannot  be  fixed  ;with  liabHitj^ 
if  the  right,  by  non-enforcement,  has  been  lost:  Youde  v.  Cloud, 
18   Eq.   634.     Another  exception  to  the  rule  is  the  case  of  a 
covenant  in  a  marriage  settlement  to  settle  after-acquired  pro- 
perty, as  to  which  it  is  held,  that  a  new  trustee  could  not  bo 
charged  for  wilful  default  because  he  has  not  inquired  whether  the 
former  trustees  have  performed  their  duties  up  to  the  time  of  his 
appointment,  and  whether  they  have  not  received  funds,  of  the 
existence  of  which  he  has  no  notice,  which  ought  to  have  been 
settled:  Ex  parte  Gemes,  8  D.  M.  &  G.  291. 

It  is  the  duty  of  trustees  to  investigate  the  title  of  an  assignee  Investigation 
of  any  part  of  the  trust  est.ate,  even  though  such  assignee  be  the  ° 
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trustees'  own  soKoitor:  Davis  v.  Hutchings,  1907,  1  Ch.  356; 
but  they  are  not  bound  to  re-iavestigate  the  title  to  or  value  of 
existing  securities  of  a  nature  authorised  by  the  trust:  Raivs- 
thorne  v.  Rowley,  1909,  1  Ch.  409,  n. 

With  regard  to  trustees  continuing  investments  which  have 
ceased  to  be  authorised  by  the  terms  of  the  trust  instrument,  it  is 
provided  that  "a  trustee  shall  not  be  liable  for  breach  of  trust 
by  reason  only  of  his  continuing  to  hold  an  investment  which  has 
ceased  to  be  an  investment  authorised  by  the  instrument  of  trust 
or  by  the  general  law":  Trustee  Amendment  Act,  1894,  s.  4. 
The  retention  of  an  authorised  investment  which  subsequently  de- 
preciates Avill  not,  in  general,  expose  a  trustee  to  liability:  Re 
Chapman,  1896,  2  Ch.  763  (C.  A.). 

Where  part  of  the  trust  estate  has  been  lost  it  is  the  duty  of 
new  trustees  to  inquire  Avhether  it  can  be  recovered,  and  they 
cannot  escape  this  duty  by  purporting  to  be  appointed  trustees 
of  only  what  remains  of  th£  estate:  Bennett  v.  Burgis,  5  Ha.  295. 

The  cases  where  a  trustee  who  has  acted  "honestly  and  reason- 
ably" has  been  excused,  under  sect.  3  of  the  Judicial  Trustees 
Act,  1896,  from  personal  liability  for  a  breach  of  trust  or  duty, 
are  collected  in  the  chapter  dealing  with  that  Act :  see  post,  p .  704 . 

A  trustee  should  in  general  wait  until  his  appointment  is  com- 
pleted by  proper  conveyances  or  transfers  before  taking  any  part 
in  the  affairs  of  the  trust,  for  if  he  has  previously  intermeddled 
in  them,  as  for  instancp,  by  receiving  proceeds  of  sale,  he  may  be 
treated  as  a  trustee  for  all  purposes,  with  all  the  accompanying 
liabilities:  Welstead  v.  Colvile  (28  Bea.  537),  which  case  also 
shows  that  a  power  of  sale  may  be  exercised  by  a  trustee  under 
such  circumstances:  see  also  Warburton  v.  Sandys,  14  vSim.  622; 
Miller  v.  Priddon,  1  D.  M.  &  G.  335. 

If  a  person,  under  an  erroneous  apprehension  that  he  is  a 
trustee,  acts  as  such,  he  is  what  is  termed  a  trustee  de  son  tort, 
and,  so  far  as  liability  at  least  is  concerned,  he  is  treated  as  if  he 
were  regularly  appointed:  .see  ante,  p.  25. 


Must  act 
jointly  with 
other  trustees. 


B.  Duty  to  act  jointly . 

Wliere  there  are  more  trustees  than  one,  none  of  them  can,  save 
in  the  oases  mentioned  below,  act  otherwise  than  jointly  with  the 
others,  for  the  authority  .of  trustees  is  a  joint  and  not  a  several 
authority:  Ex  parte  Griffin,  2  Gl.  &  J.  116;  as  to  executing  a 
discretionary  power  of  sale,  see  Re  Lever,  CordiOell  v.  Lever,  76 
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L.  T.  71.  A  majority  of  the  trustees  caiinot  bind  a  minoritj, 
nor  the  trust  estate,  in  anything  they  may  do:  Luke  v.  South 
Kensington  Hotel,  11  C.  D.  121.  It  is  important,  in  view  of 
the  numerous  cases  which  have  oome  before  the  Courts,  to  warn 
trustees  that,  e^eii  apart  from  the  rules  as  to  delegation  of  duties, 
to  be  treated  of  pvesoutly  (p.  212),  it  is  ne\'cr  safe  for  them  to 
leave  to  a  co-trustee,  liowever  qualified  by-  his  position  to  take 
into  his  hands  the  active  management  of  the  trust,  to  become,  as 
it  iti  called,  "the  acting  trustee";  for  the  nature  of  the  office 
requires  that  the  personal  confidence  reposed  in  all  the  trustees 
should  be  justified  by  the  exercise  by  all  of  their  judgment  and 
the  taking  by  all  of  every  rensonabh  precaution  (Munch  V. 
Cockerell,  5  M.  &  Cr.  179,  214)  for  the  protection  of  the  trust 
estate. 

Where  there  is  a  trust  to  convert  trust  property  into  money,  Disagreement 
and  a  discretionary  po-\ver  to  postjoone,  then,  unless  all  the  trustees  ^^^^tT^    ° 
agree  to  postpone,  the    property  must    be    converted:    Re  Roth,  power  to 
Goldberger  v.  Both,  74  L.  T.  51,  per  North,  .J.;  Re  Lecer,  supra. 

Purchase-money  arising  under  a  settlement  (Brice  v.  Stokes,  2  Receipt  of 
W.  &  T.  L.  C),  and  generally  aU  moneys  belonging  to  the  trust,  ^°^^^- 
should  always  be  received  hy  all  the  trustees:  Lee  v.  Scmkey,  15 
Eq.  204;  Re  Flower  and  The  Metropolitan  Board  of  Works,  27 
CD.  592;  but  see  post,  p.  335.  Mr.  Justice  Kay,  in  the  course 
of  his  judgment  in  the  latter  ease,  said:  "The  reason  why  more 
than  one  trustee  is  appointed  is  that  they  shall  take  care  that 
the  moneys-  shall  not  get  into  the  hands  of  one  of  them  alone; 
that  they  shall  take  care  that  the  trust  moneys  are  always  under 
the  power  and  control  of  every  one  of  them;  and  they  have  no 
right,  as  between  themselves  and  the  eestuis  que  trust,  unless  the 
circumstances  are  such  as  to  make  it  imperatively  necessary  to 
do  so,  to  authorise  one  of  themselves  to  receive  the  moneys  " :  Ibid. 
596;  and  see  Lee  v.  Sankey,  15  Eq.  204,  212.  The  cases  which 
have  been  treated  as  coming  within  the  rules  stated  in  this  passage 
are  dealt  with  below,  under  the  head  of  Delegation  to  Co-trustees, 
p.  222;  and  as  to  the  mode  of  ensuring  the  safety  of  trust  securi- 
ties, see  p.  233. 

In  dealing  with  trustees,  it  is  important  that  a  person  who  knows  Payment  to 
that  they  fill  that  character  should  pay  no  money  to  one  only,  for  j^oUce  of  trust 
it  is  money  impressed  with  the  trust;  and  such  person  is  liable  does  not 

-11  1  1      J!  i   Qiscnarg-e. 

to  replace  it  if  by  his  act  he  has. contributed  to  a  breach  of  a  trust 
or  a  loss  to  the  trust  estate:  Lee  v.  Sankey,  15  Eq.  204;  Clough 
V.  Bcmd,  3  My.  &  Cr.  490.     See  as  to  the  liability  of  solicitors 
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Investments 
to  be  in  joint 
names. 


Debts  proved 
jointly. 

Acknowledg- 
ment of  one 
trustee. 


Compromise 
must  be 
assented  to 
by  all. 


Subsequent 
assent. 


Should  sue 
and  defend 
together ; 


kaviug  knowledge  of,  and  participating  in,  a  breach  of  trust, 
Barnes  v.  Addy,  9  Ch.  244;  and  Marav.  Brovme,  1896, 1  Ch.  199, 
and  the  cases  there  cited.  Knowledge  on  the  part  of  the  person 
paying  the  money  as  trust  money  is,  of  course,  requisite  in  such 
a  case;  the  persons  receiving  it  must  do  so  in  the  character  of 
trustees  and  not  as  executors;  and  thus,  where  the  payment  was 
made  by  a  debtor  to  -the  estate  to  one  of  two  persons  who  were 
executors  with  certain  trusts  reposed  in  them,  which  were  deemed 
not  then  to  have  taken  effect,  i.e.,  that  their  executorial  character 
still  remained,  the  payer  of  the  money  was  held  not  to  be  liable 
for  the  default  of  the  person  to  whom  he  paid  it:  Charlton  v. 
Ewl  of  Durham,  4  Ch.  433.  In  Be  Beauchamp  Brothers  (75 
L.  T.  315),  Vaughan  WiUiams,  J.,  was  of  opinion  that  a  stranger 
dealing  with  a  person  who  occupied  a  fiduciary  position,  and  having 
knowledge  of  the  misapplication  of  assets  received  by  the  latter, 
would  himself  be  accountable. 

The  investment  of  money  on  mortgage  or  otherwise  must  be 
made  in  the  joint  names  of  all  the  trustees:  Swale  v.  Swale,  22 
Bea.  584;  Leims  v.  Nohhs,  8  0.  D.  595;  Be  Both,  74  L.  T.  50; 
except  where  the  rules  of  a  company  do  not  allow  shares  to  be 
registered  in  joint  names:  Consterdine  v.  Gonsterdine,  31  Bea. 
330. 

Except  under  special  circumstances,  debts  due  to  the  trust  must 
be  proved  by  all  the  trustees:  Ex  parte  Phillips,  2  Deac.  334; 
Gates  V.  Fabian,  19  W  R.  61;  and  though  an  acknowledgment 
of  a  debt  within  Lord  Tenberden's  Act  may  be  made  by  one 
executor  {Be  MacDonald,  Dick  v.  Fraser,  1897,  2  Ch.  181),  an 
acknowledgment  by  one  trustee  without  his  co-trustees  would  be 
insufficient . 

In  the  exercise  of  discretionary  powers,  such  as  a  power  to 
accept  a  compromise,  the  consent  of  the  trustees  to  the  arrangement 
must  be  unanimous,  since  the  majoritjr  cannot  bind  the  minority, 
or  the  trust  estate:  Luhe  v.  South  Kensington  Hotel  Co.,  11 
C.  D.  121.  It  seems,  however,  that  if  the  remaining  trustees 
knew  of,  and  sanctioned  and  approved,  the  particular  act  done 
by  one  of  their  body,  the  discretion  may  be  taken  to  have  been 
properly  exorcised,  though  thoy  took  no  activo  part  in  the  matter: 
Messeena  v.  Can,  9  Eq.  260.  But  this  would  not  be  so  held 
where  the  single  trustee  so  acting  merely  assumed  that  his  co- 
trustees would  not  dissent:  Lee  v.  Sankey,  16  Eq.  204. 

Another  case  in  which  trustees  are  bound  to  act  together,  is  in 
the  matter  of  bringing  and  defending  proceedings  relating  to  the 
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trust,  when  they  ought,  unless  there  are  special  circumstanoes,  severing, 
which  are  to  be  judged  of  in  each  particular  case,  to  employ  the 
same  solicitor,  and  incur  no  separate  liability  for  costs:  Reade 
V.  8pa7-ke,'^,  1  Moll.  8;  Gaunt  v.  Taylor,  2  Bea.  346;  Farr  v. 
Sheriff r,  4  Ha.  528;  Gompertz  v.  Kmsit,  13  Eq.  369;  if  he 
severs  from  his  co-trustees  the  Court  will  determine  whether  his 
severance  was  justifiable:  He  Isaac,  Cronbach  v.  Isaac,  1897,  1 
Oh.  251. 

An  order  giving  only  one  set  of  costs  between  two  trustees  who  Appeal  from 
have  severed,  and  directing  such  costs  to  be  paid  to  one  of  the  of  trustee's 
trustees,  is,  as  regards  the  other,  an  order  depriving  him  of  costs,  "°^*^' 
and  an  appeal  from  such  order  will  lie:  Be  Isaac,  supra. 

Where  the  property  of  a  company  is  vested  in  trustees,  and  the 
articles  authorise  the  directors  to  order  actions  to  be  brought  or 
defended  with  respect  to  it,  there  is  an  authority  to  use  the  names 
of  the  trustees,  and  such  use  gives  no  right  to  one  of  them,  though 
ignorant  that  his  name  is  used,  to  object  or  to  sever  in  his  defence: 
Heinrich  v.  Sutton,  6  Ch.  220;  but  a  trustee  cannot  be  added  as 
plaintiff  in  an  action  without  his  consent  in  writing:  Besley  v. 
Besley,  37  C.  D.  648;  see  Fricker  v.  Yan  Gruften,  1896,  2  Ch. 
649. 

In  the  matter  of  defence,  if  none  of  the  trustees  has  a  personal  Conflicting 
or  beneficial  interest  conflicting  with  his  duty  as  trustee,  or  if 
admissions  made  by  some  can  be  made  by  all,  they  ought  not  to 
sever:  Gaunt  v.  Taylor,  2  Bea.  346. 

Mere  allegation  by  one  trustee  of  ignorance  as  to  the  accounta  Ignorance  of 

.  .,  r>iiini  --ij?  trust  accounts 

of  the  trust  gives  no  right  to  sever;  for  he  should  have  inquired  oi  no  ground, 
his  co-trustee,  and  so  have  informed  himself:    Hodson  v.  Cash, 
1   Jur.   N.  S.  864.     Even  where  it  appears  that  one  trustee  is  One  set  of 
compelled  to  act  and  defend  solely  in  consequence  of  the  mis-  ae^g^ng 
conduct  of  his  co-trustee,  it  does  not  follow  that  the  plaintiff  is  defendants; 
to  pay  more  than  one  set  of  costs,  which,  however,  in  a  clear  case,,  S^™"  *° 
is  given  to  the  innocent  trustee:   Webb  v.  Webb,  16  Sim.  55;-  trustee. 
Prince  v.  Hine,  27  Bea.  345;  while,  in  a  case  in  which  the  Court 
has  no  materials  except  the  statements  of  defence  to  judge  from, 
the  question  of  any  apportionment  of  the  costs  between  the  defen-  Apportion- 
dants  may  be  left  to  the  taxing-master:  Course  v.  Humphrey,  26  "™ 
Bea.  402;   Att.-Gen.  v.  Wyville,  28  Bea.  464;   if  the  severing 
bo  justifiable  one  set  of  costs  will  be  allowed,  and  the  taxing- 
master  may  apportion  the  costs  so  as  to  give  to  each  trustee  the 
costs  applicable  to  the  work  done:   Be  Isaac,  Crotnbach  v    Isaac, 
1897, 1  Ch.  251;  see  also  Doddsv.  Tuke,  25  C.  D.  617. 
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Receipt  of 
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In  some  cases,  however,  the  Court  has  given  separate  sets  of 
costs  to  trustees  properly  severing  in  their  defence,  as  where  one 
of  the  trustees  was  also  a  beneficiary:  Se  Love,  29  C.  D.  348; 
or  where  a  hostile  claim  was  made  against  one  of  the  trustees: 
Re  Maddock,  Butt  v.  Wright,  1899,  2  Ch.  588;  and  one  of  several 
trustees  may  in  a  proper  case  be  entitled  to  the  costs  of  independent 
iadvice  in  defending  himself:  Heinrich  v.  Sutton,  6  Ch.  220; 
and  where  one  trustee  was  in  England  and  the  other  in  Ireland, 
though  they  were  held  not  entitled  to  sever,  the  costs  of  separate 
defences  were  allowed:  Hamilton  v.  James,  I.  E.  11  Eq.  223. 
And  where  the  claim  was  made  against  two  co-heiresses  of  the 
surviving  trustee,  neither  having  acted  in  the  trusts,  and  one 
residing  in  the  country,  each  was  held  entitled  to  her  costs,  as 
between  party  and  party:  Aldridge  v.  WestbrooJc,  4  Bea.  212. 
But  it  would  seem  that  mere  residence  in  the  country,  or  even 
absence  from  England,  without  other  reasons,  is  no  ground  for 
separate  defences:  Wiles  v.  Cooper,  9  Bea.  298;  Nicholson  v. 
Falkiner,  1  Moll.  555;  Fan  v.  Sheriff e,  4  Ha.  528. 

If  a  trustee  is  falsely  charged  with  misconduct  and  fraud,  he  is 
entitled  to  his  separate  costs  if  he  is  at  the  same  time  defending 
for  the  protection  of  the  trust  estate:  Walters  v.  Woodbridge, 
7  C.  D.  504;  and  see  Re  LlewdUn,  Lhnoellin  \.  Williams,  37 
C.  D.  317;  Re  Isaac,  Crmhach  v.  Isaac,  1897,  1  Ch.  251. 

An  exception  to  the  rule  that  money  must  be  received  by  all  the 
trustees  arises  in  the  case  of  the  receipt  of  rents,  "  it  falling  out 
many  times  that  some  of  the  trustees  live  far  from  the  lands,  and 
are  put  in  trust  out  of  other  respects  than  to  bo  troubled  with  the 
receipt  of  the  profits':  Toimley  \ .  Sherhorne,  Bridg.  35;  2W.& 
T.  L.  C.  But  after  receipt  of  the  rents  by  one  trustee,  if  he  fails 
to  apply  them  properly,  the  others  should  give  notice  to  the 
tenants  not  to  pay  to  him  alone;  and  if  this  course  proves  ineffec- 
tual, they  should  bring  an  action  against  him;  failing  which 
precautions,  the  others  may  be  jointly  and  severally  liable  with 
the  defaulting  trustee:  Goiigh  \.  Smith,  1872,  W    X.  18. 

Another  exception  is  as  to  the  receipt  of  dividends  on  stocks  and 
shares.  This  is  due  to  the  fact  that  the  Bank  of  England,  railway, 
insurance,  and  other  companies  are  empowered  by  their  several 
special  Acts  or  charters,  and,  in  the  case  of  limited  companies,  by 
sect.  27  of  the  Companies  Act,  1908,  not  to  take  notice  of  trusts. 
Moreover,  the  regulations  of  companies  as  to  joint  ownership  of 
shares  or  stock  usually  provide  for  the  payment  of  dividends  to 
the  person  whose  name  appears  first  in  the  register;  and  trustees 
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being  so  registered,  the  receipt  by  the  person  to  whom  alone  the 
company  will  pay  is  a  necessary  deviation  from  the  rule  under 
consideration. 

It  is  to  be  observed,  however,  that  sect.  27  of  the  Compajiies  Companies 
Act,  1908,  is  not  construed  as  interfering  in  any  way  with  the  ^  "27.      ' 
right  of  the  cestui  que  trust  to  be  protected  by  the  Court:  see 
Bradford  Bank  v.  Briggs,  12  A.  C.  29;   Binney  v.  Ince  Rail 
Coal  Co.,  35  L.  J.  Ch.  3,63. 

Where,  by  the  rules  of  the  company,  shades  specifically  be-  Registration 
queathed  to  three  trustees  could  be  registered  only  in  a  single  one  trustee 
name,  it  was  held  to  be  proper  that  they  should  be  held  in  the 
name  of  a  single  trustee:  Consterdine  v.  Consterdine,  31  Bea.  330. 
But    there   is    no    ground   for   supposing   that   one   of   two   co-  All  must 
executors  or  co-trustees  can  transfer  stock  registered  in  the  names 
of  both:  Barton  v.  North  Staffordshire  Rail.  Co.,  38  C.  D.  458, 
464. 

In  some  cases  of  convenience,  or  other  special  circumstances,  the  Payment 
Court  has  ordered  payment  of  dividends  to  one  of  several  private  °^*  *°  °'^®- 
trustees:  Re  Pryor,  35  L.  T.  202.     But  in  Re  Cmr,  C.  v.  C. 
(36  W    R.  688),  the  Court  directed  payment  of  the  dividends  to 
both  trustees  on  their  joint  receipt:  and  this  is  now  the  usual  form 
of  a  payment  schedule:  see  Seton,  7th  ed.,  p.  209. 

A  bare  majority  of  charity  trustees  is  now  (by  the  Charitable  Majority  of 
Trusts  Act,  1869)  empowered  to  deal  with  the  charitv  trust  estate  f^"^*'y  *^°V 

'  ,      \  '  .  .tees  may  act. 

(sect.  13),  and  to  institute  and  maintain  actions  and  proceedings, 
and  generally  in  the  case  of  public  trusts,  where  the  trustees  ara 
usually  numerous,  the  majority  of  them  can,  so  long  as  they  do 
not  act  ultra  vires,  bind  the  general  body:  Ward  v.  Hipwell,  3 
GiS.  547  The  same  rule  applies  to  all  trusts  of  a  public  or 
charitable  nature:  Re  Whiteley,  1910,  1  Ch.  600.  The  Court 
orders  the  payment  of  dividends  to  all  the  charity  trustees,  or  any 
two  of  them:  Seton,  7th  ed.  p.  209. 

Under  the  Copyhold  Act,  1887  (50  &  51  Vict.  c.  73),  s.  40,  if  Enfranehise- 
the  lords  or  tenants  of  the  manor  are  trustees,  enfranchisement  ho^ia^byaTtin^ 
may  bo  effected  by  the  remaining  trustees  if  some  or  one  of  them  truetees. 
be  abroad,  or  incapable,  or  refuse  to  act. 

It  will  be  seen  that  in  cases  of  moral  necessity,  such  as  that  other 
deeds,  &c.  should  be  held  by  one  trustee  (ante,  p.  210,  and  post,  ^^"^P^^"^^- 
p.  235),  a  single  trustee  appears  to  be  entitled  to  act  alone;  but  the 
generality  of  the  rule  as  to  joint  action  is  not  thereby  cut  down; 
for,  as  will  be  pointed  out  in  the  next  section,  such  separate  deal- 
ing is  hedged  round  by  provisions  which  aim  at  protec+ins  the 
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trust  estate  by  way  of  enforcing  proper  caution  upon  the  other 
trustees . 


Employment 
of  agents  ; 
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principles. 


Remunera- 
tion of  agent. 


Delegation  to 
a  oo-tru3tee. 


Hx  parte 
Bilchier  ; 
necessity  of 
acting  by 
deputy. 


C.  Duty  to  act  Personally:  Delegation. 

The  trust  or  confidence  reposed  in  a  trustee  is  strictly  personal 
in  its  character,  and  the  duties  connected  with  it  must  therefore 
be  performed  by  him  personally;  and  he  is  permitted  by  the 
rules  of  the  Court  to  employ  and  rely  upon  agents  only  in  cases  in 
which  a  prudent  man,  .acting  for  himself,  and  in  the  ordinary 
course  of  business,  usually  employs  them;  provided  always  that 
the  employment  is  within  the  scope  of  the  business  of  the  agent 
himself;  that  at  the  time  of  his  appointment  he  is  a  person  of  good 
credit  and  reputation:  Be  Weall,  Andrews  v.  Weall,  42  C.  D. 
674;  Robinson  v.  Harkin,  1896,  2  Ch.  415,  423;  Rochfort  v. 
Seatcm,  1896,  1  Ir.  E.  18,  25;  that  if  in  the  course  of  the  em- 
ployment money  must  necessarily  come  to  the  hands  of  the  agent, 
such  money  be  not  left  for  an  unreasonable  time  in  his  hands 
(Brice  v.  Stokes,  11  Ves.  319;  Re  Sheppard,  1911,  1  Ch.  50),  the 
first  duty  of  trustees  being  to  retain  trust  money  under  their  own 
sole  control:  Wyman  v.  Paterson,  1900,  A.  C.  271;  that,  in  the 
course  of  the  employment,  the  trustee  is  not  remiss  in  his  duty  to 
see  that  all  proper  steps  are  taken  for  the  protection  of  the  trust 
estate.  As  regards  the  remuneration  of  the  agent,  which  must, 
if  the  employment  be  proper,  fall  upon  the  trust  estate,  it  is  the 
duty  of  the  trustees  to  limit  it  to  such  amount  as  a  prudent  man, 
acting  in  his  own  business,  would  reasonably  be  expected  to  give: 
Be  Weall,  sicpra;  Re  Shikon  Coode  d  Co.,  1904,  1  Ch.  837 

From  the  authorities  cited  on  the  subject  of  the  joint  action  of 
trustees,  it  is  obvious  that  a  delegation  by  trustees  to  a  co-trustee 
is  contrarj'  to  the  nature  of  the  trust;  and  although  in  some  cases 
the  necessities  of  business  require  that  certain  transactions  should 
he  effected  by  one  of  several  trustees,  it  will  be  seen  that  tho 
greateit  caution  on  the  part  of  the  rest  is  required  to  be  exercised, 
sn.  order  to  absolve  them  from  the  consequences  of  any  miscarriage 
arising  from  such  separate  action .  The  general  rule,  then,  being 
that  trustees  cannot  delegate  their  trust  either  to  strangers  or  to 
their  co-trustees  (Speight  v.  Gaunt,  9  .\.  C.  1,  5),  the  exception  to 
it,  if  an  exception  it  may  be  called,  is  stated  by  Lord  Hardwicke 
thus: — "Where  trustee*  act  by  other  hands,  either  from  necessity 
or  conformable  to  the  common  usage  of  mankind,  thev  are  not 
answerable  for  losses":  E.r  parte  Bekhier,  Amb.  218.     He  then 
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distinguishes  between  legal  necessity,  which  arises  in  consequence  Legal 
of  the  rule  that  trustees  must  all  join  in  receipts,  and  moral  neces-  f!°^^,*'  ^' 
sitif,  which  permits  delegation  if  prudently  made,  and  according  to  necessity. 
the  usage  of  business;  as  to  necessary  acts,  see  He  Gasquoine,  1894, 
1  Ch.  470.    Lord  Cottenham,  in  Clough  v.  Bond  (3  My.  &  Cr.  viouyhv. 
497),  explained  the  rule  to  the  following  eSect: — "  That  if  the  loss 
arises  from  the  dishonesty  or  failure  of  any  one  to  whom  the  pos- 
session of  part  of  the  estate  has  been  entrusted,  and  that  possession 
has  been  given  without  necessity,  which  includes  the  regular  courses 
of  business  in  administering  the  property,  the  trustee  who  has 
enabled  it  to  be  given  is  liable,  whether  the  defaulter  be  a  stranger 
or  a  co-trustee."    Handing  unregistered  bonds  to  the  stockbroker 
acting  for  the  trustees  is  not  an  "  unnecessary  act "  if  done  in  the 
regular  course  of  the  business  of  the  trust:  He  Gctsquoine,  supra. 
In  Speight  v.  Gaunt  (9  A.  C.  1),  Lord  Selborne  said: — "It  is  Speight  v. 
now  settled  that  trustees  are  not  bound  personally  to  transact 
such  business  connected  with  the  proper  duties  of  their  trust,  as, 
according  to  the  usual  mode  of  conducting  business  of  a  like 
nature,  persons  acting  with  reasonable  care  and  prudence  on  their 
own  account  would  ordinarily  conduct  through  mercantile  agents." 
These  propositions  extend  to  all  special  agencies,  such  as  brokers 
and  solicitoi-s:  Rochfort  v.  Beaton,  1896,  1  Ir.  R.  18,  25;  bte  also 
Learoyd  v.  Whitehy,  12  A.  C.  734;  Blyth  v.  Fladgate,  1891, 
ICh.atp.  360. 

In  conformity  with  the  rule  laid  down  in  Ex  parte  Belchier  immunity 
{supra),  sect.  24  of  the  Trustee  Act,  1893,  enacted  that  every  °^*"^^'- 
instrument  creating  a  trust  should  be  deemed  to  contain  a  clause  clause  as  to 
exonerating  the  trustees  from  liability  "for  any  banker,  broker,  employment/ 

,  ■  ,        1  •   ■  1       01  agents ;    / 

or  other  person,  with  whom  any  trust  'moneys  or  securities  may  be  _,  .     / 

deposited  " — a  clause  which,  we  may  observe,  is,  nevertheless,  not  1893,  d.  24. ' 
uncommonly  inserted,  in  similar  terms,  in  wills  and  settlements. 
But  this  clause  does  not  authorise  a  delegation  of  the  trust  in  any 
case  in  which  there  is  no  "  moral  necessity  from  the  usage  of 
mankind"  for  the  employment  of  an  agent:  per  Lord  Selborne, 
in  Speight  v .  Gaunt,  9  A .  C .  p .  5 . 

If  it  is  just  as  easy  to  make  a  payment  direct  as  to  make  it 
through  an  agent,  the  clause  will  not  justify  payment  through  an 
agent,  but  it  does  relieve  trustees  from  what  otherwise  would  be 
an  arduous  duty:  Be  Machay,  1911,  1  Ch.  300. 

And  the  true  effect  of  such  a  clause,  which  is,   in  fact,   but  Burden  of 
declaratory  of  the  law,  is,  that  it  throws  the  burden  of  proof  upon  ^^°°  " 
those  who  seek  to  charge  an  executor  or  trustee  with  a  loss  arising 
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from  the  default  of  an  agent,  when  the  propriety  of  employing  an 
agent  has  been  established:  Re  Brier,  Brier  v.  Evison,  26  C.  D. 
238;  see  Eehdm  v.  Wesley,  29  Bea.  213;  and  where  gross  ne'gli- 
gence  exists  no  immunity  clause  will  excuse  trustees:  Carruthers 
V.  Carruthers,  1896,  A.  C.  659,  665.  The  principles  laid  down  in 
Ex  parte  BelcMer  and  Speight  v .  Gmmt  are  equally  applicable  to 
cases  where  the  person  sought  to  be  charged  is  in  the  position  of  a 
trustee,  e.g.,  a  receiver  or  honorary  treasurer,  who  in  the  ordinary 
course  employs  a  mercantile  agent :  Giuirdians  of  Colchester  Union 
V.  Moy,  68  L.  T.  564;  nor  does  it  make  any  difference  that  such 
person  receives  remuneration:  Jobson  v.  Palmer,  1893,  1  Ch.  71. 
As  to  the  receipt  of  purchase-money  under  sect.  17  of  the 
Trustee  Act,  1893,  see  Chapter  XX. 

A  trustee  acting  or  paying  money  in  good  faith  under  any 
power  of  attorney  is  not  liable  for  any  such  act  or  payment  by 
reason  of  the  power  being  revoked,  death  of  the  person  giving  the 
power,  or  act  done  to  avoid  the  power,  if  such  circumstance  was 
unknown  to  the  trustee:  Trustee  Act,  1893,  s.  23;  and  see  Con- 
veyancing Acts,  1881,  s.  47,  and  1882,  ss.  8,  9.  As  to  receipt 
of  policy  moneys  by  banker  or  solicitor  of  a  trustee,  see  Trustee 
Act,  1893,  s.  17. 

As  to  trustees  joining  in  receipts  for  conformity  distinguished 
from  liability  arising  from  omiseion  to  receive  money  themselves, 
i.e.,  a  breach  of  duty,  see  Be  Flamer  and  Metropolitam  Board  of 
Worhs,  27  C.  D.  at  p.  597.  It  is  conceived  that  the  agent  could 
only  properly  be  authorised  to  receive  cash:  Pape  v.  Westoflott, 
1894,  1  Q.  B.atp.277 

Employment  of  Broker.]— The  employment  by  trustees  of  a 
stockbroker  to  buy  or  sell  securities  which  are  to  be  bought  or  sold 
on  the  London  or  country  stock  exchanges  is  primu  facie  Idgiti- 
mate  and  proper,  if  the  broker  is  competent  and  in  good  repute; 
for  trustees  are  not  bound  to  undertake  the  business  of  obtaining 
or  selling  the  securities  by  advertisement  or  private  contract,  by 
which  means  less  favourable  terms  might  be  obtained:  Speight  v. 
Gaunt,  9  A.  C.  1,  10.  In  Shepherd  v.  Harris  (1905,  2  Ch.  310) 
a  co-trustee  was  employed  as  broker  and  paid  as  broker  under  a 
clause  in  the  trust  instrument,  and  although  a  share  of  commission 
was  received  by  the  honest  trustee,  the  employment  was  deemed 
legitimate,  and  the  trustee  acting  honestly  escaped  liability. 

An  "  outside  "  broker  (i.e.  a  person  not  a  member  of  the  Stock 
Exchange)  is  not  a  desirable  broker  for  trustees  to  employ,  but  if 
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it  can  be  shown  that  such  a  broker  was  a  person  of  good  credit  as 
a  broker,  the  trustees  would  probably  escape  from  liability  for  his 
default:  B.obinson  v.  HarMn,  1896,  2  Ch.  415,  423. 

It  is  also  a  proper  consequence  of  that  employment  that  the  permitting 
trust-money  should  pass  through  the  hands  of  the  broker  in  cases  broker  to 

FGCGIVG 

of    transactions  according  to  the  rules    of    the    London    Stock  money; 
Exchange,  where  the  usage  is  that  the  money  does  so  pass  through 
his  hands:  Speight  v.  Gaunt,  9  A.  C.  1,  10;  it  is  not  essential  that  accepting 
trustees  should  attend  personally  at  the  Bank  to  accept  inscribed  ^ok  at  bank- 
stock  purchased  for  the  trust:  Shepherd  v.  Harris,  1905,  2  Ch. 
310;  and  where  trustees  suffered  unregistered  bonds  to  be  handed 
to  a  broker  in  good  repute  for  the  purpose  of  sale  and  the  broker 
absconded,  the  trustees  were  held  not  liable:  Re  Gasquoine,  1894, 
1  Ch.  470.     Where,  however,  the  broker  is  merely  directed  to 
enter  into  contracts  with  other  persons  for  an  investment,  as  where 
trustees  require  to  advance  money  on  loan  to  corporations  whose 
bonds  are  not  publicly  dealt  in,  there  would  be  no  moral  necessity 
to  allow  the  broker  to  receive  the  money,  and  if  the  trustees  do- 
allow  it  they  would  be  liable  in  case  the  broker  defrauded  them: 
Speight  v.  Gaunt,  supra. 

It  is  also  in  the  ordinary  course  of  a  purchase  of  securities  on  or  to  retain 
the  Stock  Exchange  for  the  purchaser's  broker,  after  receiving  the  ^^e^^g 
transfers  in  exchange  for  the  money,  to  obtain  the  registration  of 
the  transfers  and  to  procure  the  certificates,  for  which  purpose  he 
must  necessarily  retain  the  transfer  deeds  in  his  own  hands.  If, 
therefore,  ho  is  not  allowed  to  retain  them  too  long,  and  is  not 
permitted  to  do  anything  which,  though  usual,  a  prudent  man 
acting  for  himself  would  not  allow  (see  Bullock  v.  Bullock,  56 
L.  J.  Ch.  221),  and  no  evidence  or  suspicion  of  default  on  his 
part  exists,  the  trustees  are  not  liable  as  for  negligence  or  wilful 
default  if,  in  fact,  he  has  failed  to  make  the  investment  and  has 
misappropriated  the  money:  Speight  v.  Gaunt,  9  A.  C.  14;  Ea; 
parte  Belchier,  1  Atk.  87;  see  Matthews  v    Brise,  6  Bea.  239. 

If  it  becomes  necessary  to  employ  a  broker  for  the  purpose  of  Trustees 
buying  or  converting  stock,  the  trustees  must  without  delay  see  broker  has 
that  the  stock  is  bought  or  the  new  stock  obtained:  Mendes  v.  obeyed  in- 
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Guedalla,  2  J .  &  H .  259,  276 ;  see  Re  Gasquoine,  1894,  1  Ch .  470 . 

A  banker  may  be,  and  often  is,  employed  to  effect  an  investment  Employment 
for  the  trustees,  and  the  same  rules  would  apply  in  such  cases;   invest  money, 
but  the  trustees  must  not  without  inquiry  assume  that  the  invest- 
ment has  been  made,  or  they  will  be  liable  upon  the  failure  of  the 
banker:  Challen  v.  Shippam,  4  Hare,  555. 
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If  the  securities  to  be  purchased  by  the  broker  do  not  requirt: 
bim  to  retain  them  for  ajay  such  porpoee  as  registration,  and  he 
is  allowed  to  retain  them  in  his  hands,  the  trustees  are  liable  if 
the  broker  misappropriates  them:  Matthews  v.  Brise,  6  Bea.  239, 
The  measure  of  liability  in  such  a  case  is  the  value  of  the  securi- 
ties at  the  time  of  the  loss,  and  not  the  amount  of  securities  which 
the  trust  money  would  have  bought:  Matthews  v.  Brise,  6  Bea. 
239;  affirmed,  15  L.  J    Ch.  a9;  see  Sadler  v.  Lee,  6  Bea.  324. 


Temporary 
deposit. 


Deposit  for 
undue  period, 


Change  in 
constitution 
of  banker's 
firm. 


Bankers. J — Trustees  may,  in  the  ordinary  course  of  business, 
employ  bankei-s  as  their  agents  to  hold  trust  nnoney,  provided  the 
bank  is  in  good  repute  at  the  time:  Ex  parte  Belchier,  Amb.  218. 
Thus,  they  may  deposit  money  at  a  bank  pending  the  appointment 
of  new  trustees:  Adams  v.  Claxton,  6  Ves.  226;   or  pending  a 
change  of  investment:  Femoiek  v.  Clarke,  4  D.  F.  &  J.  240; 
Smnfen  v.  Swinfen,  29  Bea.  211;  Wilks  v.  Groom,  3  Dr.  584; 
Conn  V.  Cann  (51  L.   T.  776),  where  six  months  was  held  a 
proper  period.     But  they  should  pay  the  money  into  the  bank  as 
trustees  eo  norrdne :  Wren  v.  Kirton,  11  Ves.  377,  and  the  money 
must  not  be  left  with  the  bankers  longer  than  is  necessary  to 
answer  the  purpose  for  which  it  was  deposited  with  them:  Rehden 
V.  Wesley  (29  Bea.  213),  where  it  waa  held  that  it  ought  to  have 
been  invested  before  the  bank  failed,   the  deposit  having  con- 
tinued for  nine  months  before  the  failure;    and  see   Darke  v. 
Mccrtyn,  1  Bea.  525;  Drever  v.  Maiodesley,  16  Sim.  511;  Johnson 
V.  Newton,  11  Ha.  160,  which  are  to  the  like  eSect.     Where 
the  money  had  been  paid  in  pending  the  appointment  of  new 
trustees,  and  wa£  left  after  the  whole  matter  had  been  completed, 
and  the  bank  failed,  the  trustees  were  held  liable  for  the  loss: 
Lwnham  v.  Blundell,  27  L.  J.  Ch.  179;  and  also  where  purchase- 
money  was  deposited  and  left  on  a  simple  representation  by  a 
co-trustee  that  there  was  a  difficulty  in  making  out  the  aoaount 
(Gough  V.  Etty,  20  L.  T.  358),  the  other  trustee  was  fixed  with 
the  loss.      The  existence  of  a  possible  liability  under   a   lease, 
against  which  the  Court  would  have  protected  the  trustee,  is  no 
excuse  for  leaving  money  in  a  bank  for  a  long  period:  Johnson  v. 
Newton,  11  Ha.  160. 

Where  there  is  express  power  to  trustees  to  deposit  trust  money 
at  interest  with  a  named  firm,  it  is  the  duty  of  the  trustees  to 
withdra-w  the  money  if  a  change  takes  place  in  the  constitution 
of  the  members  of  the  firm:  Re  Tucker,  T.v.  T.,  1894,  1  Ch.  724- 
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similarly  where  there  is  power  to  lend  to  a  firm;  Smith  v.  Patrick, 
1901,  A.  C.  282. 

Trustees  must  not  leave  larger  balances  in  the  bank  than  the  Leaving 
necessity   of  the  occasion  requires:  Home  v.  Pringle,  8  CI.  &  F.  balances! 
264;  Asthury  \ .  Beasley,  17  W   R.  638.    If  there  is  any  fear  of  a  withdrawal 
ijauic,  or  suspicion  as  to  the  solvency  of  the  bank,  the  trustees  ™  ^^^^  "* 

^  ■  c  J  danger. 

should  at  once  withdraw  their  money:  Johnson  v.  Newton,  11  Ha. 

160.      Bankers  may  be  employed  for  the  purpose  of  remitting  Bankers  as 

money  required  in  the  execution  of  the  trust  to  be  paid  to  persons  Jg^nts  to 

.  ■         1  n        1  •        lorward 

at  a  distance:  Knight  v.  Plymouth,  1  Dick.  120;  or  for  the  receipt  money, 
of  policy  moneys  under  sect.  17  of  the  Trustee  Act,  1893. 

The  account_  at  the  bank  must  be  opened  in  the  names  of  all  the  Account  must 
trustees,  and  not  in  the  name  of  ajiy  one  of  them;   one  of  the  ^^i.'ii"™* 
dangers  of  the  latter  course  being  that  in  the  event  of  the  trustee  s 
bankruptcy,  a  set-off  might  arise  between  him  and  the  bank  upon 
his  own  account  with  it:  Massey  v.  Banner,  1  J.  &  W   241,  248; 
see  Ex  parte  Kingston,  6  Ch.  632.    Nor  should  the  trustees  place 
money  in  the  bank  in  such  a  way  that  it  cannot  be  readily  with- 
drawn, as  where  other  signatures  than  their  own  are  necessary  to 
get  it  out:  Salway  v.  Salway,  2  R.  &  M.  215;  aff.  3  CI.  &  P.  44, 
sub  nom.  White  v.  Baugh.     Trustees  are  not  called  upon  to  take  Need  not  take 
security  from  bankers  or  agents,  since  that  would  be  a  "  hindrance  ^l^er'*'  '^°™ 
to  business":  Ex  parte  Belchier,  Amb.  218;  Darke  v.  Martyn, 
1  Bea.  525. 

The  money  should  not  be  paid  in  an  unreasonable  time  before  it  Premature 
>\ill  be  required;   and  thus  in  the  case  of  a  sale  of  stock  with  a    ®^°^' ' 
view  to  a  purchase  of  land,  the  proceeds  should  not  be  placed  in  a 
bank  until  the  purchase  is  nearing  completion:  France  v.  Woods, 
Taml.  172;  and  see  Castle  v.  Warland,  32  Bea.  660. 

Trustees  should  not  leave  bearer  securities  with  their  solicitor  Bearer 
oj-  with  one  of  themselves,  but  should  deposit  them  in  a  box  with  securities, 
their  bankers:  Be  Be  Pothonier,  1900,  2  Ch.  529.     They  may, 
however,  be  handed  to  a  broker  for  sale:  Re  Gasqudine,  1894,  1 
Ch.  470 

Solicitors.] — The  necessity  for  the  employment  of  a  solicitor  by  Right  of 
a  trustee  is  fully  recognised,  and  is  consistent  not  only  with  the  g^^itors.^ 
duty  of  the  trustee  to  act  as  prudently  with  regard  to  the  trust  as 
in  his  own  affairs,  but  also  with  the  doctrine  of  the  Court  that 
trustees  are  entitled  to  the  fullest  protection  in  the  conduct  of 
the  business  of  the  trust.  See  as  to  the  protection  of  advice  of 
counsel,  &c.,  post,  p.  420. 
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Bui  it  will  be  seen  that,  while  such  employment  may,  in  the 
first  instance,  be  perfectly  justifiable,  both  from  the  nature  of  the 
occasion  and  the  reputation  and  competence  of  the  solicitor,  the 
general  limitations  already  pointed  out  as  affecting  the  employ^ 
ment  of  agents  applj-  with  equal,  if  not  greater,  force  to  the  case 
of  solicitors;  the  first  duty  of  trustees  being  to  retain  trust  money 
under  their  own  control:  Wyman  v.  Paterson,  1900,  A.  C.  271; 
cf.  Be  Sheppard,  1911,  1  Oh.  50. 

In  the  first  place,  a  trustee,  though  properly  consulting  a 
solicitor,  and  not  being  responsible  if  he  has  selected  a  properly 
qualified  person,  is  justified  in  committing  to  him  only  such  duties 
as  fall  within  the  ordinary  work  of  his  profession,  paying  him, 
however,  only  such  cos^ts  as  in  the  discretion  of  the  trustee,  duly 
exercised,  are  fit  and  proper:  see  Re  Weall,  Andrews  v.  Weall, 
42  C.  D.  674  (where  the  solicitor  was  employed  in  collecting  the 
rents);  and  Mara  v.  Broivne,  1896,  1  Ch.  199. 

It  is  not  the  ordinary  business  of  a  solicitor  to  receive  trust 
money,  whether  for  the  purpose  of  new  investment  or  otherwise: 
Ex  parte  Tomnsend,  1  Moll.  139;  Bostock  v.  Floyer,  1  Eq.  26; 
Speight  v.  Gaunt,  9  A.  C.  1,  5;  Ee  Dewar,  Dewar  v.  Brooke,  64 
L.  J.  Ch.  830;  Wyman  v.  Paterson,  supra;  McDonnell  v. 
Harding  (7  Sim.  178),  where  the  solicitor  was  allowed  to  pay  the 
money  into  his  private  account. 

It  seems  that  a  trustee  may  entrust  a  solicitor  with  money  for 
the  payment  of  duties,  at  least  where  there  is  a  power  to  employ 
agents:  Re  Mackay,  1911,  1  Ch.  300;  Eaton  v.  Buchanan,  1911, 
A.  C.  at  p.  261,  where  it  was  said  that  putting  a  solicitor  in  funds 
to  paj  estate  duty  is  not  negligence. 

If  money  is  handed  to  a  solicitor,  in  good  repute  at  the  time,  for 
the  purpose  of  investment  on  mortgage,  and  he  fabricates  a 
security,  the  trustee  remains  liable  (Bostock  v.  Floyer,  supra),  on 
the  ground  that  such  a  transaction  was  not  within  the  scope  of  the 
solicitor's  business:  Speight  v.  Gaunt,  22  C.  D.  761;  see  Mara  v. 
Browne,  supra;  cf.  Re  Sheppard,  1911,  1  Ch.  50,  where  a  trust 
mortgage  was  called  in  and  the  money  paid  to  the  trustees' 
solicitor,  who  misappropriated.it. 

The  fraud  of  the  solicitor  will  not  taint  the  liability  of  the 
trustee  if  he  be  innocent  of  the  fraud:  Thome  v.  Heard,  1894,  1 
Ch.  599;  but  trustees  cannot  shelter  themselves  behind  the  fraud 
of  their  solicitor  if  they  have  been  negligent  in  not  making  proper 
inquiries:  Bavis  v.  Hutchings,  1907,  1  Ch.  356. 

And  where  trustees  delegate  their  duty  to  solicitors  by  directing 
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tlieui  to  invest  on  mortgage,  and  pay  the  money  to  them  for  that  solicitor's 

purpose,  they  must  not  rest  satisfied  with  the  mere  assurance  or 

representation  of  the  solicitor  that  the  mortgage  has  been  effected, 

or   with   receiving  interest   from   or   through   him:    Rowland  v. 

Witherden,  3  Mac.  &  G.  568,  574;  Davis  v.  Hutchings,  supra; 

they  must  all  exercise  their  judgment  as  to  the  sufficiency  of  the  Exercise  of 

security:    Griffiths  v.  Porter,  25  Bea.  236;   and  they  must  ask  Judgment. 

for  tho  securities,  including  not  only  the  mortgage  deed  itself,  securities; 

but  the  title  deeds  of  the  property  mortgaged:  Re  Dewar,  Dewar 

V.  Brooke,  54  L.  J.  Ch.  830;   Rowland  v.  Witherden,  supra; 

Thompson  v.  Fimh,  22  Bea.  316;  affirmed,  8  D.  M.  &  G.  560. 

On  a  similar  principle,  if  a  solicitor  is  employed  to  receive  rents,  and  accounts. 

the  trustees  are  liable  if  they  fail  to  obtain  accounts  and  vouchers : 

Baylis  v.  Dick,  1878,  W.  N.  81. 

The  existence  of  an  action  for  the  administration  of  the  trust  Duty  where 
estate  does  not  absolve  trustees  from  the  result  of  entrusting  money  minStratioii 
to  a  solicitor  for  invesftment:  Re  Dewar,  Dewar  v.  Brooke,  supra;  action, 
and  if  an  action  is  pending,  and  an  order  for  payment  into  Court 
is  made  against  the  trustees,  the  solicitor,  as  an  officer  of  the 
CJourt,  is  bound  to  obey  it,  and  not  to  pay  the  money  in  his  hands 
to  the  persons  ordered  to  pay:  Harries  v.  Rees,  37  L.  J.  Ch.  102. 

Tho  principle  of  the  cases  upon  liability  of  trustees  for  the  Mopgood  v. 
misconduct  of  solicitors  appears  to  have  been  ignored  in  Hopgood 
V.  Parkin  (11  Eq.  74),  where  Lord  Romilly  held  trustees  to  be 
liable  for  loss  on  an  investment  on  mortgage  in  consequence  of 
their  solicitor  having  insufficiently  investigated  the  mortgagor's 
title.  For  the  solicitor  was  not  acting  out  of  the  ordinary  scope  of 
his  business,  as  in  the  case  of  receiving  money,  or  the  like.  The 
case  was  compromised  on  appeal,  and  has  been  expressly  dis- 
approved in  Speight  v.  Gaunt,  22  C.  D.  761;  and  see  Re  Parting- 
ton, Partington  v.  Allen,  57  L.  T.  654,  661.  The  case  of  Re  Se lurd. 
Bird  (16  Eq  203) — in  which  a  cheque  was  sent  to  a  solicitor  by 
one  of  three  trustees  for  the  settlement  of  a  claim  on  the  estate, 
and  the  solicitor  falsely  represented  that  he  had  paid  it,  upon 
which  facts  V  -C.  Bacon  absolved  the  trustees — is  also  difficult  to 
supi:)ort,  having  regard  to  the  principles  of  the  other  authorities, 
but  it  was  referred  to  without  disapproval  by  Parker,  J.,  in  Re 
Mackay,  1911,  1  Ch.  300. 

It  is  not  in  the  ordinary  course  of  a  solicitor's  business  to  choose  Solicitor  not 
a  valuer  on  behalf  of  trustees  who  are  about  to  lend  money  on  *°i„g°°^* 
mortgage;  and  where  this  happened,  and  the  valuer  chosen  turned 
out  to  bo  a  person  employed  by  the  mortgagor  to  find  a  lender  for 


220 


MODE  OF  CONDUCTING  THE  BUSINESS  OF  THE  THUST. 


Receipt  of 
purchase 
money : 
Trustee  Act, 
1893,  8.  17. 


Money 
received  by 
soUoitor- 
trustee. 


Employing 

mortgagor's 

solicitor. 


Liability  of 
firm  of  soli- 
citor-trustee. 


him,  the  trustees  were  held  liable  for  the  insufficiency  of  the 
security:  Fry  v.  Tapson,  28  C.  D.  268.  See  post,  p.  400,  as  to 
employing  sur\  eyors  and  valuers  on  investments  on  mortgage. 

Solicitors  advising  a  trustee  as  to  an  in\"e8tment  must  see  that 
thu  security  is  adequate  in  point  of  value  and  proper  in  point  of 
form ;  if  they  neglect  to  perform  that  duty  they  are  liable  to  their 
client  in  damages,  but  they  will  not  in  general  be  debarred  from 
acquiring  or  setting  up  such  security  for  their  own  benefit:  Stokes 
v.  Prance,  1898,  1  Ch.  212. 

Solicitors  may  now,  under  the  Trustee  Act,  1893,  s.  17 
(formerly  under  sect.  2  of  the  Trustee  Act,  1888),  receive  pur- 
chase-money on  the  production  of  a  conveyance  containing  a 
receipt  by  the  trustees:  see  post,  p.  334;  and  as  to  the  receipt  of 
policj'  moneys,  see  ante,  p.  214. 

Where  purchase-money  was  received  by  one  of  three  trustees, 
who  wa-s  a  solicitor,  from  the  other  two,  it  waa  held  that,  as  he 
could  not  properly  receive  it  as  a  solicitor,  he  must  have  done  bo 
in  his  character  of  trustee,  and,  as  the  others  had  originally  joined 
in  the  receipt  with  him  for  conformity  only,  they  were  not  Kable: 
Re  Fryer,  3  K.  &  J.  317.  See  the  cases  of  delegation  to  co- 
trustees, post,  p.  222. 

It  is  not  in  itself  a  culpable  act  on  the  part  of  trustees,  in  taking 
a  mortgage,  to  employ  a  solicitor  who  is  also  the  solicitor  of  the 
mortgagor;  but  such  employment  requires  them  to  take  additional 
precautions  to  see  that  the  title  is  investigated,  and  to  examine  all 
the  proceedings  taken:  Sutton  v.  Wilders,  12  Eq.  373. 

If  the  partners  of  the  solicitor  of  the  trustees,  the  solicitor  being 
himself  a  trustee,  come  within  the  rule  stated  below  (p.  229),  as  to 
the  liability  of  strangers  for  breach  of  trust,  which  rule  depends 
upon  knowledge  of,  or  participation  in,  the  offence,  the  partners 
will  be  liable  for  his  default:  Blair  v.  Bromley,  2  Ph.  354; 
Moore  v.  Knight,  1891,  1  Ch.  547;  cf.  British  Homes  Asmrance 
Corporation  v.  Faterson,  1902,  2  Ch.  404;  and  see  St.  Aubyn 
V.  Smart,  3  Ch.  646;  Thome  v.  Heard,  1894,  1  Ch.  599;  Tendring 
Hundred  Waterworks  Co.  v.  Jones,  1903,  2  Ch.  615 — a  case 
which  tui-ned  upon  the  liability  of  the  firm  to  see  that  a  trustee 
partner  performed  special  duties  cast  upon  him  by  his  cestui  que 
trust,  and  the  firm  was  not  held  liable.  But  in  the  absence  of 
such  knowledge,  if  trust  money  or  securities  come  to  the  hands  of 
a  partner  not  in  the  ordinary  business  of  the  firm,  such  as  a 
deposit  of  bearer  bonds  by  trustees  with  that  partner,  the  remain- 
ing partners  are  not  liable  if  the  bonds  are  misapplied:  Clealher 
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V.  Twisden,  28  C.  D.  340;  but  see  Rhodes  v.  Mmdes,  1895,  1 
Ch.  236.  The  fact  that  a  solicitor  has  no  implied  authority  us 
such  to  constitute  himself  a  constructive  trustee,  and  subject  his 
partner  to  liability  in  that  character,  must  not  be  lost  sight  of: 
Mara  v.  Broime,  1896,  1  Ch.  199;  Marsh  v.  Joseph,  1897,  1  Ch. 
213,  234;  it  seems,  however,  that  it  is  not  outside  the  scope  of  a 
solicitor's  business  to  receive  securities  payable  to  bearer  when 
negotiating  a  loan  for  the  purpose  of  transmission:  Rhodes  v. 
Motdefi,  supra.  And  see  further  on  this  subject,  Lindley,  8th  ed. 
pp.  182—205. 

Accountants.] — Trustees    are   justified,    in    cases    where    their  Accoimtants. 
account?  are  of  a  complicated  nature,  in  employing  an  accountant, 
but,  of  course,  subject  to  the  limitation  affecting  the  employment 
of  all  other  agents,  that  the  occasion  is  one  in  which,  according  to 
the   usage  of  business,   an  accountant  would  be  called  in  by  a 
prudent  man  acting  for  himself:  Re  Bentteft,  Jones  v.  Bennett, 
1896,  1  Ch.  778.    In  a  proper  case  the  Court  sanctions  the  expense  Sanctioned 
of  employing  an  accountant  as  a  just  allowance  to  trustees:  Xew    ^ 
v.  Jones,  1  Mac.  &  G.  668,  n.;  Henderson  v.  Mclver,  3  Madd. 
275:   Re  Bennett,  supra,  a  case  where  such  expenses  were  sanc- 
tioned as  being  "costs,  charges  and  expenses  properly  incurred" 
by  the  trustees,  the  trust  moneys  being  invested  in  a  business, 
and  an  independent  audit  having  been  deemed  advisable .     An  Position  of 
accountant  employed  by  trustees  is  in  the  position  of  a  servant 
towards  them,  and  is  bound  to  accept  the  statements  and  obey  the 
requirements  of  any  one  of  them;  and  if  the  result  is  that  one  of 
them  is  by  the  innocent  act  of  the  accountant  enabled  to  misapply 
monev  or  commit  a  breach  of  trust,  the  accountant  is  not  liable 
for  negligence:  Rodbard  v.  CooJce,  25  W    E.  555. 

Agent  to  collect  Debts,  or  Bailiff.] — Personal  collection  of  debts  Trustees  need 
due  to  the  trust  estate,  or  the  performance  of  the  duties  of  a  debte°per- 
bailiff,  is  not  required  of  trustees,  and  they  may  appoint  an  agent  sonally. 
for  the    purpose:    Re    Brier,  Brier  v.   Evison,  26  C.   D.  238; 
Chambers  v.  MivcJiin,  7  Ves.  186,  193;  Bonithon  v.  Hockmore,  1 
Vern.  316;  but  they  must  use  their  judgment  as  to  remuneration: 
Re  Weall,  Andrews  v.  Weall,  42  C.  D.  674:  see  also  Re  Bedinq- 
fieM,  57  L.  T.  332.     Trustees  who  receive  rents,  and  are  allowed 
a  commission  under  an  order  of  the  Court,  cannot  employ  and 
pay  out  of  the  trust  estate  a  colleictor  of  the  rents:  Cox  v.  Bennett, 
.39  W.  R.  308. 
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Foreign  Attorney.] — Trustees  may  in  cases  of  necessity  appoint 
an  attorney  to  act  for  them,  even  in  matters  involving  dianretion, 
in  a  foreign  country:  Stuart  v.  Norton,  14  Moo.  P.  C.  17. 

Auctioneer.] — It  is,  of  course,  within  the  rule  as  to  necessity 
that  an  auctioneer  should  be  employed;  but  if  he  receives  a  de- 
posit, the  trustees  should  not  leave  it  in  his  hands  longer  than 
the  circumstances  of  the  case  require;  Edmonds  v.  Peake,  7  Bea. 
239;  his  authority  will  not  in  general  extend  to  the  receipt  of 
money  other  than  cash:  Pape  v.  Westacott,  1894,  1  Q.  B.  at 
p.  277:  unless  it  can  be  shown  that  payment  by  cheque  is  the 
usual  cCursc  of  business:  Johnston  v.  Boyes,  1899,  2  Ch.  73. 

Co-trustees.] — The  delegation  of  his  duties  by  a  trustee  to  his 
co-trustees  is  often  of  a  passive  character;  that  is  to  say,  that  one 
trustee  is  permitted,  without  the  active  interference  of  the  rest,  to 
act  in  cases  where  separate  action  is  not  justified  by  necessity,  so 
that  he  is  enabled  to  obtain  control  of  the  trust  estate,  and  to 
commit  breaches  of  trust  with  regard  to  it:  MiicJclow  v.  Fuller, 
Jac.  198;  Booth  v.  Booth,  1  Bea.  125;  Briee  v.  Stokes,  11  Ves. 
319.  But  such  inaction  does  not  excuse,  "for  where  several 
trustees  leave  the  entire  performance  of  the  duties  of  the  trust 
to  one,  all  are  equally  responsible  for  the  faithful  and  diligent 
discharge  of  their  joint  and  several  duty  by  that  one  to  whom 
they  have  delegated  it":  Oliver  v.  Court,  8  Price,  127,  166; 
Carnitheri^  v.  Carrutheirs  (1896,  A.  C.  659),  where  a  limited 
delegation  was  permitted  by  the  trust  but  was  exceeded  by  the 
co-trustees. 

"  Delegation  to  and  at  the  request  of  a  co-trustee,  especially 
without  knowing  or  inquiring  for  what  purpose  it  is  required,  in 
consequence  of  which  the  co-trustee  is  enabled  to  misappropriate 
the  property,  renders  the  trustee  so  deputing  his  authority  liable  " : 
Chambers  v.  MincMn,  7  Ves.  186;  Brice  v.  Stokes,  11  Ves.  319; 
Longford  v.  Gascoyne,  ibid.  333. 

The  liability  of  the  trustees  extends  to  so  much  of  the  property 
which  has  got  into  the  hands  of  the  co-trustee  as  has  not  been 
properly  applied  in  accordance  with  the  trusts:  Underwood  v. 
Stevens,  1  Mer.  712:  Shipbrook  v.  HincMnbrook,  11  Ves.  252; 
and  the  Court  will  grant  an  inquiry  to  ascertain  the  amount  due 
on  that  footing:  Williams  v.  Nixon,  2  Bea.  472.  The  same  rule 
iipplies  in  the  case  of  delegation  to  co-trustees  as  in  the  case  of 
agents,  that  even  if  the  delegation  has,  in  the  first  instance,  been 
justifiable  on  the  ground  of  moral  necessitj-,  mone^    so  getting 
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into  his  haads  must  not  be  left  there  longer  than  is  reasonably 
necessary  in  the  circumstances  of  the  case:  Brice  v.  Stolces,  11 
Ves.  319. 

There  are  three  ways  in  which  a  trustee  maj^  become  liable  for  Rules  a'a  to 
the  default  of  his  co-trustee ;  -  ct^truitee°' 

I.  Where  the  trustee  receives  trust  money,  and  hands  it  over 
to  a  co-trustee  without  securing  its  due  application:  Sadler  v. 
Kohbs,  2  B.  C.  C.  114;  Gregory  v.  Gregory,  2  Y.  &  C.  313. 

II.  Where  he  permits  a  co-trustee  to  receive  trust  money 
without  making  due  inquiry  as  to  his  dealing  with  it:  see  Hall 
\.  Franck,  11  Bea.  519;  Candler  v.  Tillett,  22  Bea.  236;  Scotn&y 
V.  Lomei;  29  C.  D.  535;  31  C.  D.  380;  cf.  Re  Gasqmiue,  1894, 
1  Ch.  470. 

III.  Where  he  becomes  aware  of  a  breach  of  trust,  either  com- 
mitted or  meditated,  and  abstains  from  taking  the  necessary  steps 
to  obtain  restitution,  or  to  prevent  it  from  being  accomplished: 
see  Wilkins  v.  Hogg,  8  Jur.  N.  S.  25;  and  the  passage  from 
Kay,  J.'s  judgment  in  Be  Flomer  (27  CD.  592),  ante,  p.  207. 

The  only  case  in  which  these  rules  would  not  apply  is,  where  Exception, 
the  instrument  creating  the  trust  in  terms  negatives  their  operation 
by  relieving  the  trustee  who  infringes  them,  as  in  Wilkins  v. 
Hogg  {supra),  and  in  Pass  v.  Dimdm,  43  L.  T.  665;  29  W    E. 
332. 

I.  As  trustees  are  bound  to  receive  money  jointly,  it  is  im-  First  rule. 
portant  to  see  how  money  can  be,  in  the  first  instance,  so  paid  How  money 
to  more  than  one  person,  since,  under  this  head,  a  previous  good  ceived  jointly, 
receipt  of  the  money  afterwards  handed  over  is  assumed.     Such 
payment,  then,  may  be  made  by  payment  to  one  in  the  presence 
of  the  others,  as,  by  lajdng  the  money  on  a  table,  or  by  handing' 
it  to  one  in  the  presence  of  another.     Then,  if  it  is  afterwards 
lost  by  that  one  to  whom  it  has  been  ultimately  given  for  a  purpose 
not  improper,  but  the  performance  of  which   the  rest   have  not 
secured,  they  will  be  liable:   Re  Flower  and  The  Metropolitan 
Board  of  Works,  27  C.  D.  592;  Curtis  v.  Mason,  12  L.  J.  Ch. 
442. 

It  would  seem  that  if  a  trustee  does  not  intend  to  act,  and  Payment  by 

receives  money  which  he  at  once  sends  to  the  other  trustee,  that  tfj^stee"'"^ 

is  a  good  payment,  and  he  is  discharged:  Balchrn  v.  Scnft,  2  Ves. 

677  (bul  the  authority  of  the  decision  is  doubtful,  though  it  is 

conceived  the  case  would  be  considered  good  law  for  the  purpose 

of  tho  proposition  for  which  it  is  cited  above). 

The  possession  of  title  deedfe  by  one  of  several  trustees,  which  is  Possession 

of  deeds. 
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not  improper,  does  not  give  any  authority  to  him  to  receive 
money  which  ought  to  be  received  by  all;  HaH  v.  Franck,  11 
Bea.  519;  Lee  v.  Sankeij,  15  Eq.  204. 

There  are  many  cases  in  the  books  in  which  one  trustee  has 
permitted  another  to  draw  cheques  upon  the  trust  account  at  the 
bank,  thereby  placing  the  funds  virtually  under  his  sole  control; 
and,  in  such  cases,  both  trustees  have  uniformly  been  held  liable 
for  misapplications  so  facilitated:  Ingle  v.  Partridge,  32  Bea. 
661;  Rodbard  v.  Cooke,  25  W.  E.  555:  see  Fratir-is  v.  Fronds, 
5  D.  M.  &  G.  108. 

Similarly,  a  trustee  who  joins  in  and  adopts  accounts  made  up 
by  his  co-trustee  (Horton  v.  Brocklehurff,  29  Bea.  504),  or  who 
gives  a  power  of  attorney  to  his  co-trustee  to  sell  stock,  so  that  the 
latter  obtains  complete  control  over  the  proceeds,  and  embezzles 
them,  is  himself  liable  for  the  loss:  Hanbury  v.  Kirkland,  3  Sim. 
265;  Marriott  v.  Einnersley,  Taml.  470;  Macdonnellv.  Harding, 
7  Sim.  178;  but  see  Xewtm  v.  Halletf,  19  L.  T.  471 .  In  Re  Fish, 
Bennett  v.  Bennett  (1893,  2  Ch.  413,  417),  Wright,  J.,  was  of 
opinion  that  a  solicitor-trustee  whose  account  was  "  settled  "  by 
himself  and  his  co-trustees  was  in  the  position  of  a  stranger  qua, 
the  matter,  and  the  beneficiaries  could  not  open  the  account;  but 
the  Court  of  Appeal  declined  to  adopt  this  view. 

A  trustee  should  not,  at  the  request  of  his  co-trustee,  sign  a 
cheque  on  the  mere  representation  that  the  money  is  required  at 
once  (Broadhurst  v.  Balgiiy,  1  Y.  &  C.  C.  C.  17j,  or  that  he  has  a 
claim  against  the  estate  as  a  restui  qve  trust  {Trutch  v.  Lamprell, 
20  Bea.  116),  without  ascertaining  the  truth  of  the  statement,  and 
seeing  that  the  purpose,  if  proper,  is  strictly  fulfilled:  Robinson  v. 
Harkin,  1896,  2  Ch.  415,  424. 

Xor  should  one  of  the  trustees,  who  is  a  solicitor,  be  allowed  to 
get  in  trust  money,  and  to  act  alone  in  re-investing  it;  for  by  eo 
delegating  their  duty  to  see  that  a  proper  security  is  taken,  all 
become  liable  if  the  solicitor  obtains  an  insufficient  one :  Thompson 
v.  Finch,  22  Bea.  316;  8  D.  M.  &  G.  560;  Crrwell  v.  Gateomhe, 
27  Bea.  568;  cf.  Re  Fryer  (3  K.  &  .J.  317,  cited  above,  p.  220), 
where  the  receipt  by  the  solicitor  was  held  not  to  be  in  his 
character  of  solicitor,  a  distinction  which  is  also  recognised  in 
Home  V.  Pringle  (8  CI.  &  F  264),  and  in  Daris  v.  Spo(rJing 
(1  E.  &  M.  64). 

If,  however,  money  gets  into  the  hands  of  a  co-trustee,  neither 
by  active  delegation  nor  by  mere  acquiescence,  but  by  some  act  of 
dishonesty  on  the  part  of  the  co-trustee,  such  as  the  alteration  of 
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the  crossing  on  a  cheque  sent  to  him,  the  other  trustees  ai'e  not 
liable:  Barnard  v.  Bagshaw,  3  D.  J.  &  S.  355;  Candler  v.  Tillett, 
22  Bea.  257;  of.  Re  Bemiison,  Cutler  v.  Boyd,  60  L.  T.  859. 

Naturallj  arising  out  of  the  first  of  the  rules  under  considera-  Receipt  for 
tion,  the  Court  has  laid  down  a  principle  that  if  trustees  have  '"'  omuty- 
joined  in  a  receipt  for  money  for  what  is  called  conformity  only, 
none  shall  bo  charged  with  it  save  the  trustee  who  has  actually 
received  it:  Toivnley  v.  Sherborne,  2  W.  &  T.;  Be  Fryer,  3 
K.  it  J.  317.  This  principle  is  now  embodied  in  sect.  24  of 
the  Trustee  Act,  1893,  and  the  burden  of  proof  that  the  receipt 
wa^  not  for  conformity  only,  and  that  the  money  did  in  fact  reach 
his  hands,  rests  upon  the  beneficiary  who  seeks  to  charge  him  with 
a  breach  of  trust:  Be  Brier,  26  C.  D.  238.  At  the  same  time, 
the  section  does  not  apply  where  there  is  wilful  default,  and  the 
rule  that,  having  joined  in  a  receipt,  a  trustee  remains  liable  if  he 
afterwards  leaves  his  co-trustee  to  deal  with  the  money  without 
seeing  that  it  is  safely  applied,  is  not  weakened  by  the  apparent 
exception  of  a  receipt  for  mere  conformity,  which  protects  trustees 
if  they,  in  other  respects,  personally  perform  their  duties,  and  not 
otherwise.  Whether  the  receipt  is  given  for  conformity  only  Exoneration 
depends  upon  the  necessity  of  the  occasion:   Briee  v    Stokes,  2  depends  upon 

i^  L  J  '        necessity. 

Wh.  &Tu.  (8thed.)631. 

Without  commenting  upon  the  authorities  dealing  with  it,  it  Distinction 
may  be  well  to  call  attention  to  the  distinction  which  has  been  receipts  by- 
drawn  by  the  judges  between  receipts  by  executors  and  receipts  by  executors  and 
trustees.     As  trustees  must  all  join  in  receipts,  that  necessity  at 
once  induced  the  Court  to  protect  them  in  the  exercise  of  an 
imperative  duty;  but  as  each  executor  can  deal  ■^ith  assets  alone, 
if  he  joins  ^^ith  his  co-executor  in  a  receipt  he  does  that  which  is 
unnecessary;    and  the  fact   of  his  joining  must  be  treated  as 
evidence  of  his  actual  receipt  of  the  money:  Chambers  v.  Minchiii, 
7  Ves.  198;  Brke  v.  Stokes.  11  Ves.  319.     But  the  presumption 
of  actual  receipt  by  an  executor,  from  the  fact  of  his  siguiu  g  for 
the  money,  is  not  conclusive,  unless  he  also  acts  in  the  particular 
case  so  as  to  charge  Inmself  with  the  amount;  Walker  v.  Symmids, 
3  Swans.  64. 

It  may  hero  be  observed  that  pereons  named  "as  trustees  to  Whentms- 
carry  out  this  my  ^^ill"'  will  generally  be  considered  executors  ^i^me"' 
according  to  the  tenor,  if  no  other  persons  are  named  as  executors:  executors. 
Be  Wilkinson,  1892,  P.  227;  Be  Bmsell,  1892,  P   380. 

An  executor  who  assents  to  and  sets  apart  a  specific  legacy  Executor  or 
becomes  a  trustee  to  all  intents  and  purposes,  and  the  rules  under  *     ""s  a  r 


e. 
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becoming 
trustee. 


Second  rule. 


Examples. 


Permission  to 

CO  trustee  to 
sell  stock. 


Action 
against 
co-tmstee. 


consideration  then  apply  to  him  to  their  full  extent:  Fhillvpo  v. 
Munnings,  2  M.  &  Cr.  309;  Dix  v.  Burford,  19  Bea.  409;  Egbert 
V.  Butter,  21  Bea.  560;  Re  Be  Smiirtery,  1912,  2  Ch.  622;  but 
they  do  not  necessarily  apply  if  the  residue  is  still  unascertained: 
Davenport  v.  St-afford,  14  Bea.  p.  331.  Thus,  if  one  executor 
"unnecessarily"  (i.e.,  not  in  the  regular  course  of  business  in 
administering  the  estate)  does  an  act  which  enables  his  co-executor 
to  obtain  sole  pcesession  of  and  misapply  the  property,  he  is  liable: 
Candler  v.  Tillett,  22  Bea.  257:  Be  Gasqimne,  1894,  1  Ch.  470. 
The  moment  of  passage  from  the  character  of  executor  to  that  of 
trustee  is  difficult  to  define;  there  is  no  authority  for  the  proposi- 
tion that  when  an  executor  or  administrator  has  perforrued  his 
duties  in  the  strict  sense  of  the  word,  and  retains  moneys  on  behalf 
of  those  interested  in  the  estate,  then  he  becomes  a  trustee  for  the 
beneficiaries:  Re  Mackay,  1906,  1  Ch.  25.  It  may  be  added  that 
a  gift  of  residue  to  an  infant  makes  the  executor  a  trustee,  and 
enables  him  to  allow  maintenance:  Re  Smith,  42  C.  D.  302;  and 
the  same  rule  applies  to  an  administrator:  Re  Adams,  51  Sol.  J. 
113. 

II.  The  second  rule  pre-supposes  no  joint  receipt  of  money  in 
the  first  instance,  but  is  founded  on  a  permission  to  a  co-trustee  to 
receive  it  or  keep  it  in  hand,  aaid  then  leaving  him  to  deal  vnth  it 
without  inquiry  as  to  its  application,  so  that  if  the  co-trustee  loses 
or  misapplies  it  the  other  trustees  would  be  liable;  as,  for  instance, 
where  a  trustee  is  a  debtor  to  the  trust,  and  is  allowed  to  deal  with 
the  estate:  Candler  v.  Tillett,  22  Bea.  257;  or  permits  money  to 
remain  \\Tongly  invested:  Booth  v.  Booth,  1  Bea.  125;  or  allows 
his  co-trustee  to  get  in  the  estate,  and  he  is,  by  the  subsequent 
negligence  of  the  other  trustees,  enabled  to  waste  it:  Dix  v.  Bur- 
ford,  19  Bea.  409;  and  see  Styles  v.  Guy,  1  Mac.  &  G.  422; 
Lincoln  v.  Wright,  4  Bea.  427  So,  if  one  trustee  gives  to 
another  a  power  of  attorney  to  sell  out  stock,  without  inquiring 
the  purposes  of  the  sale  or  taking  any  further  precautions,  and 
the  latter  misapplies  it,  the  former  is  liable:  Chambers  v.  MincMn, 
7  Ves.  185;  Hanbury  x.  Eirkland,  3  Sim.  265;  Mendes  v. 
Guedalla,  2  J.  &  H.  259. 

Notwithstanding  the  rule  of  law  that  as  between  tort-feasors 
there  is  no  equity,  where  trustees  have  committed  a  breach  of  trust, 
one  trustee  can  bring  an  action  against  the  other  without  joining 
the  beneficiaries  for  the  recovery  of  the  trust  property,  it  being  his 
duty  to  secure  the  fund  for  the  benefit  of  the  cestuis  que  trust  : 
Franco  v.  Franco,  3  Ves.  75;  see  Baynard  v.  Woolley,  20  Bea. 
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583,  and  cases  there  cited  in  note  (gr),  p.  585.  But  where  there  has 
heen  no  fraud  or  misappropriation  (as  in  Fuller  v.  Knight,  6 
Bea.  205)  or  immediate  loss  to  the  trust  estate,  the  mere  fact  that 
an  authorised  advance  of  trust  money  on  mortgage  has  heen  made 
hy  two  trustees,  one  of  whom  receives  part  of  it  from  the  moa-t- 
gagor  in  repayment  of  a  debt,  gives  no  right  to  the  other  to  bring 
an  action  against  his  co-trustee  for  relief  in  the  nature  of  an 
indemnity:  Bntler  v.  Butler,  7  C.  D.  116;  Bahin  v.  Hughes,  31 
C.  D.  390,  393:  Chillingioorth  v  Chambers,  1896,  1  Ch.  685; 
and  it  mar  be  laid  down  generally  that  in  the  absence  of  special 
circumstances,  one  of  two  trustees  liable  for  a  breach  of  trust 
cannot  claim  indemnity  from  the  other:  see  Bahin y.  Hughes,  cited 
by  Stirling,  J.,  in  Blyth  v.  Fladgate,  1891,  1  Ch.  at  p.  363; 
but  the  facts  in  each  case  will  often  disclose,  from  the  relations  of 
the  parties,  such  special  circumstance:  see  Lockhart  v.  Heilly, 
25  L.  J.  Ch.  697;  J?e  Turner,  Barker  v  Ivimey,  1897,  1  Ch. 
544:  see  also  Head  v.  Gotild,  1898,  2  Ch.  250,  264;  and  post,- 
pp.  672  et  seq. 

III.   Knowledge  or  even  suspicion  that  a  breach  of  trust  is  about  Third  rule, 
to  be  committed,  or  has  been  committed  by  a  co-trustee  who  may  Duty  where 
have  got  trust  funds,  in  the  first  instance,  properly  into  his  hands  trust  by 
in  the  necessary  course  of  business,  calls  for  immediate  action  by  com^t^d  or 
the  other  trustees  (Re  Chertsey  Market,  6  Price,  279),  failing  meditated, 
which  they  will  be  held  liable  as  for  negligence;  they  should  do 
nothing  which  may  tend  to  prevent  the  cestui  que  trust  from  dis- 
covering it:  Bnardman  v.  Mosmav,  1  B.  C.  C.  68;  but  should  at 
once  take  steps  to  put  an  end  to  the  breach  of  trust,  if  a  continuing 
one,  such  as  an  improper  use  of  the  estate  in  a  business:  Booth  v. 
Booth,  1  Bea.  125.     It  is,  moreover,  their  duty  at  once  to  take  Duty  to 
proceedings    for    restitution    against    the    defaulting    co-trustee  restitution. 
{Franco  v    Franco,  3  Ves.  75),  though,  in  practice,  this  step  is 
usually  taken  by  one  or  more  of  the  cestnis  que  trust  against  all 
the  trustees,  leaving  such  of  them  as  are  able  to  discharge  them- 
selves to  do  so  in  the  action:  see  Mendes  v    Guedalla,  2  J.  &  H. 
p.  276,  where  it  was  held  that  a  trustee  is  liable  for  the  tort  of 
his  co-trustee,  unless  he  has  taken  proper  precautions  within  a 
reasonable  time  to  ascertain  what  his  co-trustee  has  done  with  the 
property,  and  taken  step?  to  recover  any  that  has  been  made  away 
with. 

Delegation  by  Authority  of  Settlor.] — If  a  will  contains  a  To  bankers, 
direction  that  trust  money  may  be  placed  in  the  hands  of  a  par- 

15  (2) 


^28  MOD?]  OF  CONDUCTING  THE  BUSINESS  OF  THE  TRUST. 

ticular  banker,  that  course  may  be  pursued:  Free.  Ch.  49.     It  is 
conceived  that  such  a  course  ought  to  be  abandoned  if  the  con- 
stitution of  the  banking  firm  is  subsequently  altered:  Be  Tucker, 
T.  V.  T.,  1894,  1  Ch.  724. 
To  solicitors,        If  th^e  testator  recommends  a  particular  person  to  be  employed 
raiea  applio-    as  an  agent,  solicitor,  or  otherwise,  the  employment  of  that  person 
^^^^-  is  justified,  and  trustees  will  not  be  liable  if  they  are  not  negligent 

in  making  him  account  {Eilbee  v.  Sneyd,  2  Moll.  186),  and  the 
agent  is  solvent,  and  in  good  credit  at  the  time:  Anon.,  12  Mod. 
560;  and  generally  the  principles  stated  above  (pp.  212  et  seq.) 
apply  to  such  cases.  Thus  where,  under  a  creditors'  deed,  the 
trustees  were  empowered  to  employ  a  certain  person  to  inspect 
and  make  out  accounts  of  the  debtor's  business,  and  the  person 
appointed  left  the  country  with  the  accounts,  and  without  fully 
accounting,  an  inquiry  was  ordered,  as  to  whether  the  trustees' 
consequent  inability  to  account  was  due  to  their  neglect  or  de- 
Direction  does  fault:  Turner  v.  Cornell,  6  Bea.  515.     So  also,  where,  under  a 

not  allow  too       ,       .     ,  ,  ,.  i  ■  •        r. 

large  balances  charitable  trust.  One  01  several  trustees  was  to  act  m  rotation  tor  a 

igent^^*''''*  year  (Att.-Gen.  v.  Holland,  2  Y.  &  C.  C.  C.  683),  and  where  a 

factor  was  authorised  to  be  appointed,  and  one  of  the  trustees  was 

so  appointed  {Home  v.  Pringle,  8  CI.  &  F.  264),  the  other  trustees 

were  held  not  to  be  liable,  so  long  as  they  did  not  leave  outstanding 

larger  balances  than  were  necessary  for  the  management  of  the 

trusts . 

Mast  not  con-       jf  ^}^g  agent,  though  unimpeachable  at  the  time  of  his  appoint- 

honest  agent,   ment,  is  found  to  be  dishonest,  the  trustees  must  dismiss  him, 

though  he  be  specially  mentioned  in  the  will:   Doyle  v.  Blake, 

2  Sch.  &  Lef.  231,  245,  246;  Belmey  v.  Kelly,  19  W.  E.  1171. 

When  each      ^  clear  direction  in  a  will  that  each  of  two  trustees  shall  be 

truStGC  to  D6  •Tin  • 

liable  for  half,  responsible  for  a  moiety  only  is  effectual  to  protect  one  against 

the  defaults  of  the  other:  Birls  v.  Betty,  6  Madd.  90. 
Co-trustee  And  where  a  testator  authorises  the  appointment  of  an  agent  at 

appointed        a  salary,  there  is  no  objection  to  the  appointment  of  one  of  the 
under  will.       trustees  to  the  office:  Home  v.  Pringle,  8  CI.  &  F.  264. 

But  where  a  surveyor  has  to  be  appointed  under  an  Act  of 

Parliament,  e.g.,  the  8th  section  of  the  Trustee  Act,  1893,  trustees 

cannot  appoint  one  of  themselves:   Peters  v.   Leides  B.  C,  18 

C.  D.  429,  439. 

Direction  A  direction  by  a  testator  that  a  particular  agent  shall  be  em- 

fo  pOTson"^     ployed,  in  cases  in  which  his  services  shall  be  required,  does  not 

enf"rcVem-      ^^'^^  ^  ^^^^^  ^°  ^^^  ^^^^^  ^°  Compel  the  trustees  to  employ  him: 
pioyment.       Shaiv  V.  LttwUss,  5  CI.  &  F..  129;  Foster  v.  Elsley,  19  0.  D. 
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ul8;  nor  does  it  raise  any  trust  or  duty  in  the  trustees  which  the 
agent  can  enforce:  Finden  v.  Stephens,  2  Ph.  142.    And  where  a  Solicitor 
testator  appoints  a  particular  solicitor  to  the  trust,  there  is  no  "^"^  mwil. 
trust  or  duty  that  the  trustees  shall  continue  him  in  their  em- 
ployment:  Worral  v.  Harford,  8  Ves.  4;   Foster  v.  Elsley,  19 
C.  D.  518;  but  see  Re  White,  1898,  2  Oh.  217,  where  a  solicitor 
so  appointed  and  authorised  to  charge  fees,  was  held  to  be  a  legatee. 
And  it  seems  that  an  auditor  appointed  by  a  testator  is  entitled  Auditor 
to  compel  his  employment  by  the  trustees:  Williams  v.  Corbet, 
8  Sim.  349. 

In  some  of  the  cases  cited  in  this  chapter  reliance  has  been  Employment 
placed  upon  the  fact  that  the  trustees  have  employed  as  their  ^^  of  settlor. 
banker,  solicitor,  or  agent,  a  person  whom  the  testator  has  himself 
employed  (see  Be  Bird,  16  Eq.  203,  and  cases  there  cited);  but 
though  this  is  a  circumstance  which  should  be  taken  into  account, 
since  his  employment  is  often  a  prudent  thing  to  do,  it  must  not 
be  inferred  that,  in  any  case,  such  a  course  would  suffice  to  absolve 
trustees  who  have  in  some  way  infringed  the  clear  rules  as  to  the 
employment  of  agents  above  referred  to. 

Delegation  by  Assignment  of  the  Trust  Estate.  1 — A  retiring  By  retiring 
trustee  under  an  instrument  which  contains  a  power  to  appoint 
new  trustees,  but  none  that  a  sole  trustee  may  act  alone,  cannot, 
by  assigning  the  trust  estate  to  a  sole  continuing  trustee,  escape 
from  liability:  Wilkinson,  v.  Parry,  4  E.uss.  297;  but  otherwise  if 
all  the  cestuis  que  trust,  being  sui  juris,  sanction  the  assignment: 
Ibid.     So  a  term  limited  upon  trusts  to  raise  money  cannot  be  By  trustee  of 
assigned:  Kingham  v.  Lee,  15  Sim.  396;  nor  can  a  discretion  in 
relation  to  a  trust  be  delegated:  Crewe  v.  Dicken,  4  Ves.  97.    But 
there  is  nothing  to  prevent  a  tenant  for  life  who  is  merely  re-  By  tenant  for 
strained  from  waste  from  assigning  the  life  interest,  for  he  is  not  abieXr^*^" 
by  virtue  of  such  restriction  converted  into  a  trustee:  Kingham  waste. 
V.  Lee,  supra. 

Aeent  participating  in  Breach  of  Trust.J — The  agent  of  Agent  parU. 
trustees  who,  knowing  that  a  breach  of  trust  is  bemg  committed, 
interferes  and  assists  in  that  breach  of  trust,  is  personally  liable 
for  it,  though  he  is  employed  by  a  person  who  directs  him  to 
commit  it:  Att.-Gen.  v.  Corporation  of  Leicester,  7  Bea.  176; 
Fyler  v.  Fyler,  3  Bea.  550;  see  Webb  v.  Ledsam,  1  K.  &  J  385; 
Mwa  V.  Browne,  1896,  1  Ch.  199. 

With  regard  to  the  liability  of  agents  connected  in  any  way  when  agent 

inuocent. 
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Solicitor  pro- 
curing trustee 
to  commit 
breach. 


Solicitor 
receiving 
money  or 
meddling 
with  estate. 

Cannot  be 
sued  alone. 


Where'only 
question  of 
account. 


Liability  of 
husband  of 
trustee. 


with  a  transaotion  which  results  in  a  breach  of  trust,  the  true 
principle  seems  to  be — If  the  agent  acts  within  the  scope  of  his 
authority  and  of  his  vocation,  and  also  is  ignorant  of  anj  breach 
of  trust  being  done  or  intended  by  his  principal,  such  agent  will 
not  be  held  responsible:  see  Brinsden  v.  Williams,  1894,  3  Ch. 
185. 

Thus,  a  solicitor  who  induces  a  trustee  to  commit  a  breach  of 
trust,  the  result  of  which  would  be  to  benefit  the  solicitor  or  his 
family,  is  equally  liable  with  the  trustee  as  pai'ticeps  criminis : 
Hardy  v.  Caley,  33  Bea.  365;  Lockhari  v.  Beillt/,  25  L.  J.  Ch. 
697;  Thompsmi  v.  Finch,  8  D.  M.  &  G.  560;  Mara  v.  Brotvne, 
1896,  1  Ch.  at  p.  209;  StoJces  v.  Prance,  1898,  1  Ch.  212. 

And  a  solicitor  or  agent  who  has  wrongfully  received  trust 
money,  or  has  intermeddled  in  the  performance  of  the  trust,  is 
a  projDer  party  to  an  action  by  the  cestui  que  trust  for  the  repair 
of  breaches  of  trust:  Cowprr  v.  Stoneham,  68  L.  T.  18;  Midgley 
V.  Midgley,  1893,  3  Ch.  282,  301 ;  though,  as  the  agent  is  account- 
able in  the  first  instance  to  his  principal  only,  he  cannot  be  sued 
alone  by  the  cestui  que  trust  {Bohertson  v.  Armstrong,  28  Bea. 
123;  Brinsden  v.  WilUams,  1894,  3  Ch.  185,  190;  see  Be  Spencer, 
51  L.  J.  Ch.  271),  nor  is  the  agent  a  proper  party  at  all  where 
the  matter  in  question  is  one  merely  of  account,  or  a  claim  in 
respect  of  costs  paid  to  the  solicitor.  But  in  the  case  of  Be  Fish, 
Bennett  v.  Bennett  (1893,  2  Ch.  413),  it  was  held  that  the  cestms 
que  trust  could  insist  on  an  investigation  of  accounts  representing 
the  costs  and  expenses  of  the  solicitor  to  the  trust,  notwith- 
standing the  trustees  had  paid  and  settled  the  account:  see  also 
Be  Webb,  Lambert  v.  Still,  1894,  1  Ch.  73.  In  Wynne  v.  Tem- 
pest (1897,  1  Ch.  110),  a  trustee,  defendant  in  an  action  for 
breach  of  trust,  sought  to  bring  in  the  solicitors  of  the  trust  as 
third  parties  liable  to  indemnify  him,  but  Chitty,  J.,  held  that, 
although  one  of  the  firm  was  the  trustee  responsible  primarily 
for  the  breach  of  trust,  there  was  no  right  of  indemnity,  and 
the  defendant  must  proceed  by  separate  action. 

In  cases  to  which  the  Married  Women's  Property  Act,  1882, 
does  not  apply,  that  is,  where  the  marriage  is  antecedient  to  the 
Act,  the  husband  of  a  married  woman  who  is  a  trusitee  is  liable 
for  the  breach  of  trust  of  the  wife,  e.g.,  by  allowing  the  fund 
to  get  into  the  hands  of  a  single  trustee  who  invests  it  on  an  un- 
authorised security,  since  he  must  act  in  right  of  his  wife  in  the 
duty  of  the  trusteeship,  she  being  unable  to  act  in  the  matter 
without  him:  Bah  in  v.  Hughe-'',  31  C.  D.  390. 
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With  reference  to  the  subject  of  the  liability  of  an  agent  for  a  Agents 
breach  of  trust,  the  conclusion  to  be  arrived  at  from  the  authorities  constrJuitiTe 
is,  that  he  is  not  a  constructive  trustee,  except  where  he  assists  or  °'^  quasi- 
participates  in  the  breach  of  trust,  or  becomes  chargeable  with 
part  of  the  trust  estate:  Barnes  v.  Addy,  9  Ch.  244,  254;  Be 
Blundell,  B.  v.  B.,  40  C.  D.  370;  Re  Barney,  B.  v.  B.,  1892, 
2  Ch.  265;  Be  Spencer,  51  L.  J.  Ch.  271,  in  which  latter  case 
Lindley,  L.  J.,  said  that  '  prima  facie  the  only  persons  to  sue  an 
agent  are  his  principals,  although  no  doubt  it  might  be  shown 
that  an  agent  was  so  involved  in  a  breach  of  trust  committed 
by  his  principals  as  to  stand  in  the  position  of  a  quasi-trustee, 
and  in  that  case  an  action  might  be  supported  against  him." 
And  the  language  of  Lord  Langdale,  in  Fyler  v.  Fyler  (3  Bea. 
550),  is  to  a  similar  effect:  "Their  (the  solicitors')  interests  were 
so  involved  in  the  transaction  that  they  must  be  considered  to 
have  acted,  not  as  solicitors  and  agents  alone,  but  as  persons  who, 
being  solicitors  and  agents,  took  advantage  of  their  position  to 
acquire  a  benefit  for  themselves  at  the  hazard,  if  not  to  the  pre- 
judice, of  the  trust;  and  under  those  circumstances  the  Court 
ought  to  impute  to  them  the  duty  of  seeing  to  the  due  application 
of  this  trust  money;  in  other  words,  will  impute  to  them  the 
character  of  trustees";  cited  with  approval  by  Lord  Justice  Holt 
in  Harries  v.  Bees,  16  W  E.  91;  and  see  Keane  v.  Robarts,  4 
Madd.  332,  357;  Coleman  v.  Bucks  and  Oxon  Union  Bank,  1897, 

2  Ch.  243. 

Where  it  can  be  shown  that  the  solicitor  acting  in  the  trans-  when  solici- 
action  was  the  fons  et  oriqo  of  the  mischief,  he  will  be  liable,  and  tor  can  be 

■'  ^  _  made  defen- 

is  a  proper  party  to  make  defendant:  Midgley  v.  Midgley,  1893,  dantatsuit 

3  Ch.  at  p.  301.    Nevertheless,  a  solicitor  or  agent  who  is  merely  "„«<*'"'  *"* 
negligent  cannot  be  sued  by  the  cestuis  que  trust:  Rae  v.  Meek, 

14  A.  C.  558;  Mwa  v.  Browne,  1896,  1  Ch.  199;  Burstall  v. 
Bey f us,  26  C.  D.  35. 

Upon  the  same  principle,  neither  persons  dealing  with,  nor  Directors  are 
creditors  of,  a  company  can  treat  the  directors,  who  are  necessarily  company*  ^^.i^ 
the  agents  of  the  company,  as  trustees  for  them:  Re  Wood's  Ships  persons  deal- 
Co.,  62  L.   T.  760;   for  the  relation  between  the  agent  of  the  company 
agent  and  the  principal  is  that  of  contract  only,  not  of  trust, 
and  the  remedy  is  specific  performance  of  the  contract  with  the 
company,  or  for  damages  for  its  breach,  the  directors  being  liable 
only  where  an  agent  would  be  liable:  Ferguson  v.  Wilson,  2  Ch. 
77.      If    the   company   is  a  trustee,  the  directors  are  not  liable 
unless  they  receive  money  and  fail  to  account  for  it,  or  are  partici- 
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pators  in  a  fraud  about  to  be  committed  before  the  money  is 
paid  over;  and  the  principle  in  Barnes  v.  Addg  (9  Ch.  244) 
applies,  so  that  they  cannot  be  made  parties  to  an  action  between 
the  trustee  company  and  the  cestui  que  trust:  see  also  Lee  v. 
Scmkey,  15  Eq.  204;  Bodenham  v.  Hoskyns,  2  D.  M.  G.  903; 
Bwstall  V.  Beyfus,  26  C.  D.  35;  fie  Spencer,  Spencer  v.  Rart, 
30  W.  E.  296. 

On  the  other  hand,  an  agent  who  stands  in  a  fiduciary  position 
to  his  principal,  and  has  property  deposited  with  him  on  the 
strength  of  such  relation,  is  to  be  dealt  with  as  an  express  trustee: 
Sour  V.  Ashwell,  1893,  2  Q.  B.  390;  Trevor  v.  Rutchins,  76  L.  T. 
183;  see  Stokes  v. ^Prance,  1898,  1  Ch.  212,  224.  When  trustees 
carry  on  a  business  for  the  benefit  of  the  trust,  and  one  of  them 
acts  as  agent  for  the  trustees,  such  agent  may  be  fixed  with 
liability  for  goods  obtained  on  credit  by  the  co-trustee:  Brazier 
V.  Carnp,  63  1,.  J.  Q.  B.  257. 

In  the  case  of  a  banker,  who  would  be  justified  in  refusing  to 
pay  a  cheque  to  a  trustee  if  he  knows  of  an  intention  to  commit  a 
breach  of  trust  (Bodenham  v.  Roskyns,  2  D.  :M.  G.  903),  if  he 
nevertheless  pajs  it,  the  existence  of  a  personal  benefit  to  the 
banker,  designed  or  stipulated  for,  as  a  consequence  of  the  pay- 
ment, would  be  strong  evidence  that  he  was  privy  to  the  breach  of 
trust:  Gray  v.  Johnston,  L.  E.  3  H.  L.  1.  And  if  the  banker 
makes  advances  upon  a  trust  account,  and  has  no  other  notice  of 
any  intended  breach  of  trust,  he  is  not  entitled  to  prove  for  tho 
amount  advanced  in  competition  with  other  creditors:  Farhall  v. 
Farhall,  7  Ch.  123;  but  see  Coleman  v.  Bucks  and  Oxon  Union 
Bank,  1897,  2  Ch.  243.  As  to  what  circumstances  will  fix  bankers 
with  knowledge  of  a  trust,  see  Simpson  v.  Molson's  Bank,  1895, 
A.  G.  270;  or  notice  of  any  irregularity  upon  which  to  maJie 
inquiry  before  honouring  a  cheque,  see  Bank  of  New  South  Wales 
v.  Goulhurn  Valley,  &c.,  Ltd.,  1902,  A.  C.  543. 

It  is  upon  the  principle  of  these  cases  that  solicitors  who  receive 
trust  money  with  notice  of  the  trust  are  not  entitled  to  retain  their 
costs  out  of  such  money  before  paying  the  fund  into  Court; 
Staniar  v.  Evans,  34  C.  D.  470;  fie  Knott,  Box  v.  Palmer,  56 
L.  J.  Ch.  318. 

But  where  a  solicitor  has  been  allowed  to  retain  or  has  been  paid 
costs,  he  is  not  afterwards  ordered  to  refund  them  because  the 
trustee  who  has  paid  them  has  been  guilty  of  a  breach  of  trust  in 
which  the  solicitor  is  not  involved,  and  as  to  the  intention  to 
comujit  which  he  had  no  knowledge  at  the  time  of  the  payment: 
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Be  Blmidell  B.  v.  B.,  40  C.  D.  370.  Stirling,  J.,  while  ex- 
pressly assenting  to  the  principles  above  stated,  held  that  a  trustee 
employing  a  solicitor,  auctioneer,  or  broker,  is  entitled  to  be 
indemnified  against  his  liability,  not  only  after  he  has  made  pay- 
ments to  such  agents  {Cruse  v.  Paine,  4  Oh.  441;  Lacey  v.  Hill, 
18  Eq.  182),  but  that  he  is  not  bound  in  the  first  instance  to  fnakk 
the  necessary  payments  out  of  his  own  pocket,  and  can  properly, 
in  the  first  instance,  resort  to  the  trust  estate  for  them  as  they 
arise;  and  that  if  afterwards  the  trustee  is  found  to  have  com- 
mitted a  breach  of  trust  in  which  the  agent  has  not  assisted  or 
participated,  those  payments  cannot  be  recovered  by  the  cestui 
que  trust  on  the  ground  that  they  were  received  as  part  of  the 
trust  estate. 

D.  Duty  to  Protect  the  Trust  Property. 

The  principles  explained  in  the  three  foregoing  sections  are  Limitation  of 
founded,  to  a  great  extent,  upon  the  limitation  which  the  Courts  required  of 
have  in  modern  times  uniformly  observed,  to  the  efiect  that  trustees  trustees, 
are  not  to  be  expected  to  be  more  cautious  with  reference  to  the 
trust  property  than  as  prudent  men,  dealing  with  their  own,  they 
would  naturally  be.     While  here  treating,  therefore,  of  some  of 
the  specific  instances  illustrating  this  axiom,  it  is  to  be  borne  in 
mind  that  similar  considerations  arising  in  this  respect  have  also 
weighed  with  the  judges  when   deciding  upon  the  liability  of 
trustees  arising  out  of  their  duty  of  joint  action,  and  their  employ- 
ment of  other  hands  in  carrying  on  the  necessary  business  of  the 
trust. 

The  position  of  a  trustee,  who  is  bound  to  perform  his  trust  Trustees  are 
without  reward  (see  post,  E.,  p.  239),  is  that  of  a  gratuitous  bailee  faSees*""** 
of  property  confided  to  his  care,  and  as  such  he  is  liable  only  for 
gross  negligence:   Coggs  v.  Bernard  (1  Sm.  L.  C.  at  p.  220), 
where  it  is  laid  down  that  the  confidence  induced  by  undertaking  Consideration 
a.nj  service  for  another  is  a  sufiicient  legal  consideration  to  create  i^g^ust""' 
a  duty  in  the  performance  of  it,  and  that  he  who  undertakes  the 
sei-vice  is  therefore  bound  not  to  be  guiltj^  of  gross  negligence, 
which  requirement  is  held  in  the  case  of  a  trustee  to  be  satisfied 
by  keeping  the  property  confided  in,  or  bailed  to,  him  as  he  would 
keep  his  own:  Morley  v.  Morley,  2  Ch.  Ca.  2;  Ex  parte  Belchiey. 
Amb.  218;  Jones  v.  Lewis,  2  Ves.  Sen.  240;  Beal  v.  South  Devon. 
Rail  Co.,  3  H.  &  C.  337;  Job  v.  Job,  6  C.  D.  562.     It  seems, 
however,  that  the  liability  is  no  greater  where  the  trustee  receives 


234 


MODE  OF  CONDUCTING  THE  BUSINESS  OF  THE  TRUST. 


Theft  of 
money. 


Of  securities. 


Of  goods. 


Of  other 
chattels. 


When  in  ' 
another's 
hands. 
Money  in 
hands  of 
hanker. 


Liability  for 
settled 
chattels, 
heirloouis,  &c. 


Trustee  may 
hring  action 


remuneratiou  for  his  services:  Jobson  v.  Palmer,  1893,  1  Ch.  71; 
but  see  National  Trustees  Co.  v.  General  Finance  Co.,  1905, 
A.  C.  373. 

In  the  case  of  cash  in  the  hands  of  a  trustee,  the  rule,  as  above 
stated,  absolves  him  if  he  observes  the  proviso  that  he  shall  keep  it 
as  safely  as  a  prudent  man  would  keep  his  own.  Thus,  where  he 
kept  it  in  his  own  house  with  other  money  of  his  own,  and  liis 
servant  stole  it,  he  was  not  made  liable:  Morley  v.  Morley,  2 
Ch.  Ca.  2;  but  the  servant  must  have  been  properly  entrusted  with 
the  property:  Jobson  v.  Palmer,  1893,  1  Ch.  71.  And  where 
securities  were  placed  in  a  box  in  a  bank,  the  customer  keeping  the 
key,  the  documents  being  in  the  same  strong-room  with  the 
banker's  own  securities,  and  some  of  the  customer's  property  was 
stolen  by  a  clerk,  the  banker  was,  on  the  same  principle,  relieved 
from  liability:  Giblin  v.  McMullen,  L.  E.  2  P.  C.  317.  In  Ex 
parte  Belchier  {supra),  the  goods  were  in  a  warehouse,  of  which  the 
key  was  not  given  to  the  broker  employed  to  sell  them,  and  the 
trustee  (an  assignee)  was  not  held  liable.  Where  trust  chattels 
were  delivered  by  an  administratrix  to  a  solicitor,  from  whom  they 
were  stolen,  it  was  held  that  if  a  bailee  of  goods,  against  whom 
there  is  no  action  of  account  at  law,  loses  them  by  robbery,  that  is 
a  discharge  in  an  action  at  law;  and  in  the  case  of  a  trustee,  the 
robbery  is  a  discharge,  "  provided  he  has  kept  them  as  he  would 
keep  his  own."  iS^or  is  it  necessary  that  he  should  always  keep 
goods  in  his  own  hands:  Jones  v.  Lewis,  2  Ves.  Sen.  240.  But  the 
loss  must  be  explained:  Brown  v.  Sewell,  11  Ha.  53.  So  where 
money  is  properly  lodged  with  a  banker  (see  atite,  p .  216)  and  lost, 
the  trustee  is  discharged,  especially  if  lost  out  of  the  banker's 
hands  by  robbery:  Ibid.;  Giblin  v.  McMullen,  supra. 

Where  furniture,  jewels,  heirlooms,  or  other  chattels,  are 
included  in  a  settlement,  since  they  are  all  things  which,  from  their 
nature,  can  be  enjoyed  by  beneficiaries  only  by  being  delivered  to 
them  by  the  trustees,  the  rule  would  apply  only  while  they 
remained  in  the  possession  of  the  trustees.  And  it  is  very  usual  to 
protect  trustees  in  such  cases  by  clauses  to  the  effect  that  they  shall 
not  be  liable  for  the  preservation  of  such  articles,  or  to  see  to  their 
condition  or  insurance.  But  the  trustees  should  keep  an  inventory 
of  them:  Temple  v.  Thring,  56  L.  J.  Ch.  767;  and  should  inter- 
fere in  case  of  threatened  danger  to  them;  and  a  clause  requiring 
them  to  interfere,  if  requested  so  to  do  by  a  remainderman,  is 
also  not  unusual. 

A  trustee  of  chattels  in  the  possession  of  the  cestui  que  trust 
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can    bring   trover  for   them   against  a   third  person  wrongfully  for  trover 
converting  them:  Barker  v.  Furlong  (1891,  2  Ch.  172),  where  an  ll^gl^_ 
auctioneer  was  made  liable  for  selling  trust  chattels   upon  the 
instructions  of  a  person  merely  entitled  to  enjoy  their  use. 

Although  not  liable  in  the  case  of  a  robbery  where  due  care  has  Forgery, 
been  exercised,  it  would  seem  that  where  trustees  are  induced  to 
act  upon  forged  documents  they  are  not  absolved;  as  where 
trustees  had  paid  to  the  wrong  persons  upon  the  faith  of  a  marriage 
certificate  so  cle\erly  forged  that  anyone  not  looking  out  for 
forgery  would  be  deceived:  Eaves  v.  Hickson,  30  Bea.  136;  and 
see  Sutton  v.  Wilders,  12  Eq.  373,  decided  upon  the  authority  of 
Midland  Rail.  Co.  v.  Taylor,  8  H.  L.  C.  751;  but  in  such  a  case 
the  trustee  would  probably  be  excused  under  the  Judicial  Trustees 
Act,  1896,  s.  3:  see  Be  Smith,  Smith  v.  Thompson,  71  L.  J.  Ch. 
411. 

Title  deedSj  debentures,  bonds  to  bearer,  and  other  evidences  of  Mode  of  pro- 
title  to  securities,  must  necessarily  be  left  in  the  hands  of  one  of  aiid^ciuiSes 
several  trustees:  Rail  v.  Franck,  11  Bea.  519;  Cottam  v.  Eastern 
Counties  Rail.  Co.,  1  J.  &  H.  243;  Mendes  v.  Guedalla,  2  J.  &  H. 
259;  Field  v.  Field,  1894,  1  Ch.  425.  But  the  most  prudent 
course  is  to  deposit  them  at  a  bank,  in  trust  for  all  the  trustees, 
with  directions  to  the  bankers  that  the  box  in  which  they  are 
placed  should  not  be  removed  without  the  authority  of  all  the 
trustees;  or  the  box  should  have  as  many  different  locks  as  there 
are  trustees,  each  trustee  holding  a  key,  and  then,  if  the  bankers 
have  been  properly  instructed,  and  the  box  has  to  be  opened  to  cut 
off  coupons,  one  may  have  all  the  keys,  as  it  would  be  the  duty  of 
the  bankers  to  see  that  he  took  none  of  the  securities  awa}':  Mendes 
V.  Guedalla,  supra;  atnte,  p.  217.  But  it  is  not  probable  that  the 
Court  would  hold  trustees  liable  for  not  taking  such  precautions 
as  these,  and  they  must,  in  the  absence  of  absolute  safety,  do  aU 
they  can  to  protect  the  property  and  rely  on  their  observance  of 
this  obligation  to  discharge  themselves  in  case  of  loss:  Cottam,  v. 
Eastern  Counties  Rail.  Co.,  supra;  moreover,  when  the  trust  secu- 
rities are  non-negotiable,  one  trustee  cannot  strictly  as  of  right 
insist  on  having  them  placed  so  as  only  to  be  accessible  jointly: 
EeSissw?,  1903,  ICh.  262. 

Where,  therefore,  a  robbery  by  one  of  the  trustees,  \\\\o  had 
given  proper  directions  to  the  bankers,  took  place  by  means  of  his 
fraud  in  obtaining  the  box  by  false  statements  to  the  bankers,  his 
co-trustees  were  not  held  responsible:  Mendes  v.  Guedalla,  supra. 

Title  deeds  where  the  trustees  have  the  legal  estate,  and  regis-  xitle  deeds. 
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tered  stock  may  be  left  in  the  hands  of  the  solicitor  of  the  trustees: 
Field  V.  Field,  1894,  1  Ch.  425;  but  bearer  bonds  and  share 
certificates  ought  not  to  be  left  in  the  hands  of  solicitors  or  any 
other  agent,  but  should  be  deposited  in  the  joint  names  of  the 
trustees  with  their  bankers:  Re  De  Pothonier,  1900,  2  Ch.  at 
p.  532. 

Where  bonds  to  bearer  were  by  arrangement  held  as  to  half  by, 
each  of  two  trustees,  and  one  absconded  with  the  bonds  he  held, 
the  other  was  held  liable:  Lewis  v.  Nobbs,  8  C.  D.  591. 

And  where  one  trustee,  being  a  debtor  to  the  trust  estate  upon 
an  equitable  mortgage  by  deposit  of  title  deeds,  was  allowed  to 
retain  them,  his  co-trustees  were  held  liable  for  a  loss  so  occa- 
sioned: Candler  v.  Tillett,  22  Bea.  257;  cf .  Re  Oasquoine,  1894, 
1  Ch.  470. 

Where  the  trust  property  includes  a  policy  of  life  assurance,  the 
trustees  must  proteot  it  by  notice  to  the  office  of  the  settlement, 
and  if  they  omit  so  to  do,  and  the  person  insured  is  thus  enabled 
to  deal  with  it,  they  may  be  held  liable:  Kingdon  v.  Castleman, 
46  L.  J.  Ch.  448. 

Where  there  was  no  trust  to  keep  up  the-piolioy,  and  no  fund  to 
pay  the  premium,  and  the  person  insured  was  insolvent,  the  faict 
that  the  trustees  had  not  given  notice  to  the  office,  and  had  not 
sued  the  assured,  was  held  not  to  be  sufiicient  to  charge  them  with 
the  loss:  Hobday  v.  Peters,  28  Bea.  603.  But  where  an  executor 
insured  the  life  of  a  debtor  whom  he  believed  to  be  unable  to  pay, 
he  became  a  trustee  of  the  policy,  and  he  was  held  liable  for 
dropping  it,  especially  as  he  had  had  an  opportunity  of  obtaining 
the  sanction  of  the  Court  to  that  couree,  and  had  not  availed  him- 
self of  it:  Garnier  v.  Moore,  3  Dr.  277;  and  see  Re  Deane,  Bridger 
y.Deane,  4:2  0.  D.  9. 

A  trustee  is  not  absolved  from  the  performance  of  his  duties  by 
the  fact  that  a  judgment  for  administration  has  been  made,  and 
he  should  obtain  the  direction  of  the  judge  in  chambers  upon  all 
questions  touching  the  mode  of  protecting  or  preserving  the  trust 
property:  Garner  v.  Moore,  supra. 

A  trustee  is  not  bound  to  continue  a  voluntary  subscription 
usually  given  by  the  testator;  but  if  the  trustee,  in  the  belief  that 
it  is  for  the  benefit  of  the  estate,  pays  the  subscription,  and  it  is 
reasonably  and  fairly  necessary  under  the  circumstances,  the  Court 
has  allowed  him  the  amount  m  paid:  How  v.  Winterton,  51  W.  R. 
262;  and  a  trustee  has  been  allowed  a  lump  sum  for  payment  of 


INSUEANCE.  287 

local  subscriptions  to  charities  during  a  minority:   He  Walker, 
Walker  v.  Buncombe,  1901,  1  Ch.  879. 

Trustees  are  not  bound  to  insure  trust  property  against  fire,  or  Fire 
to  keep  up  fire  policies  effected  by  their  testator:  Bailey  v.  Gould,  i°™'^^ii<=«- 
4  Y.  &  C.  Ex.  221;  Fr?/  V.  Fry,  27  Bea.  146;  Be  McEacharn, 
infra;  and  see  Dohsmi  v.  Land,  8  Ha.  216. 

By  the  Trustee  Act,  1893,  s.  18,  it  is  enacted  that  "  (1)  A  Trustees  may 
trustee  may  insure  against  loss  or  damage  by  fire,  any  building  or  perty  under 
other  insurable  property  to  any  amount  (including  the  amount  of  ?^gQo*®^  '*"''*' 
any  insurance  already  on  foot)  not  exceeding  three  equal  fourth 
parts  of  the  full  value  of  such  building  or  property,  and  pay  the 
premiums  for  such  insurance  out  of  the  income  thereof  or  out  of 
the  income  of  any  other  property  subject  to  the  same  trusts,  with- 
out obtaining  the  consent  of  any  person  who  may  be  entitled 
wholly  or  partly  to  such  income. 

"  (2)  This  section  shall  not  apply  to  any  building  or  property 
which  a  trustee  is  bound  forthwith  to  convey  absolutely  to  any 
beneficiary  upon  being  requested  so  to  do."  By  sub-sect.  3,  it  is 
provided  that  this  section  (which  is  retrospective)  shall  not  over- 
ride any  express  direction  in  the  instrument  creating  the  trust. 

Chattels- settled  so  as  to  devolve  as  heirlooms  with  settled  land 
are  insurable  property  within  the  section:  Be  Egmont,  1908,  1 
Ch.  821. 

It  had  previously  been  doubted  whether  a  fire  insurance  could 
be  effected  at  the  expense  of  a  tenant  for  life  without  his  consent. 
It  will  be  observed  that  the  enactment  is  merely  permissive,  and 
does  not  alter  the  law  as  above  stated,  that  trustees  are  not  bound 
to  insure.  The  section  does  not  impose  on  a  trustee  a  statutory 
obligation  to  insure,  or  on  the  tenant  for  life  a  statutory  liability 
to  pay  the  costs  of  such  insurance:  Re  McEacharn,  1911, 
W.N.  23. 

Where  insurances  are  kept  up  out  of  the  income  of  a  tenant  in  Destination  of 
tail  in  possession,  the  policy  moneys  paid  after  a  fire  belong  to  him  v°^'^J  money, 
as  part  of  his  estate,  and  are  not  treated  as  real  estate  for  the 
benefit  of  those  entitled  under  the  settlement:  Seymour  v.  Vernon, 
16  Jur.  189;  Warwicker  v.  Bretnall,  23  C.  D.  188;  but  see  Norris 
V.  Harrison,  2  Mad.  268.  It  has  been  held  by  Kekewich,  J.,  in 
Gaussen  v.  Whatman  (93  L.  T.  101),  that  a  tenant  for  life  with- 
out impeachment  for  waste  who  voluntarily  insures  may  also  claim 
to  hold  the  policy  moneys  for  his  own  benefit  where  rebuilding 
is  not  insisted  on.  But  where  trustees  insured  a  mansion-house, 
and  settled  chattels  and  paid  the  premiums  out  of  income,  it  was 
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held  that  the  remaindermen  were  entitled  to  have  the  policy- 
moneys  of  the  house  applied  in  rebuilding,  and  the  life  tenant  was 
not  entitled  to  a  charge,  but  that  life  tenant  was  entitled  to  the 
money  recovered  on  the  chattel  policy:  Re  QuicTce,  1908,  1  Ch.. 
887. 

Trustees  must  take  all  proper  steps,  by  registration,  inrolment, 
or  otherwise,  to  perfect  their  own  title  to  trust  property,  so  that 
settlors  or  others  may  not  be  able  to  deal  with  it  adversely  to  the 
rights  of  the  trustees:  Macnamara  v.  Carey,  Ir.  R.  1  Eq.  9;  and 
they  may  be  held  liable  for  not  registering  judgments  if  they  have 
knowledge  of  their  existence:  Lester  v.  Lester,  6  Ir.  Ch.  R.  513; 
or  for  not  obtaining  their  own  admission  to  copyholds:  Dix  v. 
Burfard,  19  Bea.  409;  as  to  refusal  or  neglect  to  obtain  admit- 
tance, see  Beighton  v.  Beighton,  73  L.  T.  86,  90. 

It  is  the  duty  of  a  trustee  to  let  vacant  property,  and  to  keep  it 
in  a  proper  state  of  cultivation:  Egmont  v.  Smith,  6  C.  D.  469, 
475;  and  to  use  due  diligence  in  getting  in  rents:  Tebbs  v.  Car- 
penter, 1  Madd.  290. 

A  vendor  of  real  estate  remaining  in  possession  must  take 
reasonable  care  to  preserve  the  property  until  completion,  and  he 
will  be  liable  in  damages  ocoa,sioned  by  his  negligence  as  trustee 
for  the  purchaser:  Clarke  v.  Ramuz,  1891,  2  Q.  B.  456. 

If  it  becomes  desirable  to  repair  buildings,  part  of  a  settled 
estate,  and  the  trustees  come  to  the  Court  for  authority  to  make 
them,  that  authority  will  be  given  upon  equitable  terms  of  pay- 
ment as  between  a  tenant  for  life  and  those  entitled  in  remainder: 
Re  Hotchhys,  FreTce  v.  Calmady,  32  CD.  498;  Powys  v. 
Blagrave,  4  D.  M.  &  G.  448;  Re  Freman,  Dimond  v.  Neicburn, 
1898,  1  Ch.  28,  33;  see  post,  pp.  277,  349. 

But  where  leasehold  houses  are  settled  so  that  the  trustees  are 
to  receive'the  rents,  it  is  their  duty  to  protect  the  property  against 
forfeiture  by  non-repair,  and  they  are  entitled  to  have  the  rents 
applied  for  the  payment  of  the  required  repairs:  Re  Fowler, 
Fowler  v.  Odell,  16  C.  D.  723;  and  see  Re  Courtier,  Coles  v. 
Courtier  (34  CD.  136),  which  gave  rise  to  much  discussion  and 
a  difference  of  judicial  opinion,  Kekewich,  J.,  holding  that  the 
tenant  for  life  was  under  no  obligation  to  repair,  or  insure,  or  pay 
fines  for  renewals  of  leaseholds,  or  to  perform  the  covenants  in  the 
lease:  Re  Baring,  Jeune  v.  Baring,  1893,  1  Ch.  61;  Re  Tomlin-> 
son,  Tomlinson  r.  Andrew,  1898,  1  Ch.  232;  while  Stirling,  J., 
dissented  from  that  view,  and  was  of  opinion  that  ground  rente, 
current  repairs,  and  other  outgoings  in  respect  of  leaseholds  must 
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be  borne  by  the  tenant  for  life:  Be  Redding,  Thompson  v.  Red-, 
ding,  1897,  1  Oh.  876;  and  in  Kingham  v.  Kingham,  1897,  1 
Ir.  R.  170,  Chatterton,  V.-C,  inclined  to  the  latter  view.  As  to 
insuring,  see  Kingham  v.  Kingham,  supra.  In  Be  Betty,  Betty 
V.  Att.-Gen.  (1899,  1  Ch.  821),  North,  J.,  adopted  the  view- 
taken  by  Stirling,  J.,  and  finally,  in  Be  Gjers,  Cooper  v.  Gjers 
(1899,  2  Ch.  54),  Kekewich,  J.,  followed  Re  Betty  and  Kingham 
V.  Kingham  in  preference  to  Re  Tovilinson.  The  result  of  the 
cases  is,  that  the  equitable  tenant  for  life  is  bound,  during  the 
continuance  of  his  interest  as  between  himself  and  the  testator's 
estate,  to  perform  the  obKgations  under  the  lease;  but  he  is  not 
liable  for  repairs  necessary  at  the  commencement  of  his  interest, 
or  for  breaches  of  covena.nt  before  his  interest  accrued:  see  Re 
Betty,  Betty  v.  Att.-Gen.,  1899,  1  Ch.  821;  nor  for  the  costs  of 
reconstructing  the  drainage  of  a  leasehold  house:  Re  Thomas 
(1900,  1  Ch.  319),  where  Byrne,  J.,  said  the  question  rested  upon 
the  discretion  of  the  Court:  of.  Re  Copland,  1900,  1  Ch.  326. 
Where  the  tenant  for  life  executes  the  repairs,  he  will  be  subro- 
gated to  the  rights  of  the  trustees  in  respect  of  permanent  improve- 
ments, and  have  a  charge  on  the  corpus :  Re  Farnham,  1904,  2 
Ch.  561;  see  post,  pp.  349  et  seq.  But  if  he  fails  to  do  so  during 
his  life,  it  seems  that  the  remaindermen  will  have  no  remedy 
against  his  executors:  Re  Parry  and  KopMns,  1900,  1  Ch.  160. 

The  duty  of  trustees  to  prevent  waste  by  a  tenant  for  life,  such  Prevention  of 
as  cutting  timber,  is  dealt  with  in  Chapter  XXXI.  waste. 

Trusteas  must  be  deliberate  as  well  as  cautious  in  administering  Undue 
the  trusts,  and  premature  interference,  as,  for  instance,  in  the  case  <'^'^*'°^  "r 

'^  _  ,  .  premature 

of  suddenly  putting  an  end  to  a  trade  authorised  to  be  carried  on,  interference, 
or  precipitancy  iff  selling  securities  which  they  are  empowered  to 
retain,  may  involve  them  in  liability:    see    Rowley   v.    Adams, 
2  H.  L.  C.  725;  Buxton  v.  Buxton,  I  M.  &  Cr.  80;  Be  Elliot, 
15  Eq.  194. 

E.  Duty  to  act  ivithout  Bemuneration . 

It  is  the  settled  rule  of  the  Court  that  a  trustee  shaU  not  be  principle 
allowed  to  make  a  profit  out  of  the  trust  (see  below),  and  upon  stated, 
that  principle  he  is  bound  to  act  gratuitously,  however  onerous  the 
duties  he    has   taken    upon    himself    may  be.      Indeed,  the  only  Exceptions, 
exceptions  to  the  rule  are  cases  in  which  before  he  has  accepted 
the  trust  he  has  stipulated,  without  pressure  or  undue  influence, 
that  he  shall  be  paid  for  his  trouble,  and  where  the  instrument 
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creating  the  trust  contains  a  special  provision  that  he  shall  receive 
such  payment,  e.g.,  an  annual  payment  for  carrying  on  and 
managing  a  business  {Re  Thorley,  1891,  2  Ch.  613),  or  for  busi- 
ness done:  Re  Werthe<imer,  106  L.  T.  690.  When  a  trustee  is 
appointed  receiver,  the  Court  wiU,  in  the  exercise  of  its  discre- 
tion, allow  remuneration,  but  it  is  more  usual  to  appoint  a  trustee 
to  be  receiver  only  on  the  terms  of  his  acting  gratuitously:  Re 
Bignett,  Bignell  v.  Chapman,  1892,  1  Ch.  59.  An  allowance  in 
the  natui'o  of  remuneration  may  be  made  to  the  trustee  of  a  deed 
of  assignment  for  the  benefit  of  creditors:  Re  Foster,  72  L.  T. 
364.  In  general,  a  trustee  is  to  be  allowed  only  such  expenses  as 
he  has  disbursed  from  his  own  pocket;  and  a  trustee  who  receives 
remuneration  will  not  in  general  be  allowed  expenses  in  attending 
to  his  duties,  e.g.,  a  paid  director  will  not  be  allowed  travelling 
expenses  to  attend  board  meetings:  Young  v.  Naval,  dc.  Limited, 
1905,  1  K.  B.  687. 

Besides  the  broad  ground  that  a  trustee  shall  not  maker  a  profit 
from  the  trust,  Lord  Chancellor  Talbot,  in  the  leading  case  upon 
the  subject  (Robinson  v.  Rett,  2  W  &  T.  L.  C.  8th  ed.  605), 
stated  the  further  reasons  to  be  that,  if  an  allowance  were  per- 
mitted for  trouble,  "  the  estate  might  be  loaded  and  rendered  of 
little  value  " ;  and  that  there  would  be  great  difficulty  in  adjusting 
the  amount,  one  man's  time  being  more  valuable  than  another's, 
while,  in  some  of  the  later  cases,  a  stiU  more  cogent  reason  is 
given,  namely,  that  it  is  the  duty  of  a  trustee  to  be  the  guardian 
of  the  estate,  and  that  if  he  were  allowed  to  claim  compensation 
for  his  services,  his  interest  would  often  be  opposed  to  his  duty, 
a  position  in  which  the  Court  will  not  allow  him  to  be  placed: 
Moore  v.  Frowd,  3  My.  &  Cr.  45;  New  v.  Jones,  1  Mac.  &  G. 
668,  n.;  Re  Barber,  Burgess  v.  Vinicome,  34  C.  D.  77,  81;  Re 
Corsellis,  Lawton  v.  Elwes,  34  C.  D.  at  p.  684. 

It  may  be  added  that  trustees  can  never  defend  themselves  from 
the  consequences  of  a  breach  of  trust  by  pleading  that  their  office 
is  an  honorary  one:  Charitable  Corp.  v.  Sutton,  2  Atk.  405.  Nor 
can  they  claim  remuneration  on  the  ground  that  they  have  saved 
money  to  the  trust  estate  b}'  acting  themselves,  instead  of  through 
a  receiver  or  agent:  Langstaffe  v.  Femoick,  10  Ves.  404;  nor 
because  by  their  services  they  have  increased  the  trust  estate: 
Barrett  v.  Hartley,  2  Eq.  789;  Robinson  v.  Rett,  supra. 

A  paid  trustee  is  not,  however,  in  the  same  position  as  a  gra- 
tuitous one,  and  the  former  is  not,  it  seems,  entitled  to  the  same 
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relief   under    the   Judicial    Trustee    Act,    1896,  s.  3:   National 
Trustees,  dx.  v.  General  Finance,  dr.,  1905,  A.  C.  373. 

Where  no  provision  is  made  br  the  will  or  settlement  for  the  Where  trustee 
remuneration  of  a  trustee,  and  he  declines  to  act  without  it,  or,  actwlthout 
upon  an  appointment  by  the  Court,  he  refuses  to  consent  to  act  reward, 
without  it,  the  Court,  if  it  thinks  the  duties  especially  onerous,  as 
where  the  rents  of  numerous  small  leaseholds  have  to  be  collected, 
or  if  the  services  of  the  trustee  are  especially  valuable  from  his 
previous  knowledge  of  the  trust  estate  or  otherwise,  will  allow 
remuneration,  and  direct  an  inquiry  as  to  the  proper  amount: 
Marshall  v.  Hollowai/,  2  Swans.  432,  435,  452;  but  a  special  case 
must  be  made  before  any  such  inquiry  will  be  granted:  Brocksopp 
V.  Barnes,  5  Madd.  90.     And  the  Court  requires  evidence  that 
great  trouble  is  involved  in  the  business  of  the  trust:  Re  Freeman, 
37  C.  D.  148. 

Where  two  out  of  three  trustees  were  in  Canada,  and  on  the  CommisBion 
appointment  as  a  trustee  in  England  of  the  agent  to  the  estate  °f  r°e^g°*'°" 
here,  he  refused  to  act  without  remuneration,  the  Court  allowed 
him  5  per  cent,  on  rents  received:  Re  Freeman,  supra;  but  pay- 
ment of  commission  on  rents  collected  by  an  agent  may  be 
allowed:  Re  Shilsmi,  Cood-e  cf;  Co.,  90  L.  T.  641;  see  post,  p.  243. 
But  the  trustee  should  not  take  the  law  into  his  own  hands,  and, 
if  he  retain  a  salary  out  of  the  trust  estate  as  compensation  for  its 
management,  the  Court  will  make  an  order  upon  him  to  refund  it : 
Re  Bedi-ngfield,  BedingfieU  v.  D'Et/e,  57  L.  T.  332.  And,  on 
the  same  principle,  a  trustee  pajdng  money  into  Court  in  an  action 
should  not  deduct  his  expenses  (the  cestui^  que  trust  not  con- 
senting), but  should  leave  it  to  the  Court  to  allow  them:  Beaty  v. 
Cur  son,  7  Eq.  194.  Where  there  were  special  circumstances,  and 
eestuis  que  trust  entitled  to  three-fourths  of  the  estate  consented, 
the  Court  fixed  the  allowance  of  the  trustee,  without  directing, 
as  in  Marshall  v.  Holloumy  (supra),  an  inquiry  as  to  its  amount: 
Farster  v.  Ridley,  4  D.  J.  &  S.  452. 

Debenture  trust  deeds  usually  provide  for  the  payment  of  re- 
muneration to  the  trustees,  and  may  even  provide  for  such  pay- 
ment after  the  appointment  of  a  receiver:  Re  Locke  and  Smith, 
1914,  1  Ch.  687. 

Under  a  special  clause  in  the  wiU  trustees  carrying  on  the  testa-  Express 
tor's  business  were  entitled  to  supply  goods  for  the  purpose  of 
the  business  at  fair  market  prices,  and  to  retain  for  their  own  use 
the  profit  derived  from  such  supply:  Re  Si/Jces,  1909,  2  Ch.  241, 
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rule  affects  solicitor-trustees  as  strongly  as  any  other  persons;  for 
though  his  bill  can  be  taxed,  that  is  not  to  deprive  the  estate  of 
his  yigilance  and  guardianship  as  a  trustee:  Cradock  v.  Piper, 
1  Mac.  &  G.  664. 

A  solicitor-trustee  can  therefore,  in  matters  arising  in  the  ordi- 
nary business  of  the  trust  and  in  the  absence  of  special  proivision, 
charge  only  his  costs  out  of  pocket,  and  not  profit  costs:  B.e 
Barber,  Burgess  ^.  Vinioome^  34  C.  D.  77;  Re  Corsellis,  Lawton 
V.  ETiwes,  34  C.  D.  675;  Re  GaUard,  1896,  1  Q.  B.  68. 

As  to  solicitor-mortgagee  costs,  see  the  Act  of  1895  (58  &  59 
Vict.  c.  25),  which  authorises  a  solicitor-mortgagee  to  recover  his 
costs,  and  applies  to  mortgages  made  and  business  transacted  either 
before  or  after  the  passing  of  the  Act. 

It  seems,  however,  that  if  profit  costs  can  be  deemed  riot  to  have 
been  received  by  the  solicitor-trustee  in  his  character  of  trustee,  he 
would  be  allowed  to  retain  them;  e.g.,  where  he  is  appointed  to 
be  steward  of  a  manor  belonging  to  the  trust  estate,  and  he  receives 
the  fees:  Re  Corsellis,  supra. 

Having  thus  seen  that  in  ordinary  matters  of  business  no  firofit 
costs  are  allowed  to  a  solicitor  or  his  firm,  we  come  to  a  distinc- 
tion which  has  been  taken  in  the  case  of  business  done  where  a 
solicitor-trustee  acts  in  his  professional  capacity  for  himself  or 
others  in  proceedings  relating  to  the  trust  estate. 

The  rules  with  regard  to  this  distinction  were  laid  down  in 
Cradock  v.  Viper  (1  Mac.  &  G.  664),  and  may  be  stated  thus: 
Where  there  is  work  done  in  Court  not  on  behalf  of  the  trustee, 
who  is  a  solicitor  alone,  but  on  behalf  of  himself  and  a  co-trustee, 
the  ordinary  principle  will  not  prevent  the  solicitor  or  his  firm 
from  receiving  the  usual  costs  if  the  costs  of  acting  for  the  two 
have  not  increased  the  expense,  that  is,  if  the  trustee  himself  has 
not  added  to  the  expense  which  would  have  been  incurred  if  he  or 
his  firm  had  appeared  only  for  his  co-trustees.  The  rules  have 
been  always  acted  upon  by  the  taxing-masters:  see  Re  Barber, 
34  C.  D.  at  p.  83;  and  have  been  treated  as  binding  on  the  Courts, 
though  with  some  observations  as  to  their  anomalous  nature 
having  regard  to  the  main  principle  involved,  in  Re  Barber  (34 
CD.  77),  by  Chitty,  J.,  and  in  Re  CorspJUs,  34  C.  D.  675 
(C.  A.);  ReTharley,  1891,2  Ch.  613. 

It  is  also  decided  that  these  rules  apply  to  the  costs  of  solicitor- 
trustees  in  originating  summonses  and  other  applications  to  ths 
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Court  not  being  actions,  sucJi  as  an  application  for  maintenance: 
Re  Carsdlis,  34  C.  D.  675. 

The  fact  that  the  work  in  proceedings  in  Court  is  done  through  Town  agent, 
the  town  agent  of  a  country  solicitor-trustee  does  not  enable  the 
latter  to  charge  profit  costs:  ibid. ;  Vipont  v.  Butler,  1893,  W.  N. 
64;  but  see  Bnrgc  v.  Brutton  (2  Ha.  378),  where  the  costs  had 
already  been  paid  to  the  agent.  Nor  can  a  solicitor-trustee 
obtain  any  benefit  by  appointing  another  solicitor  to  act:  Re 
Taylor,  23  L.  J.  Ch.  857,  wliioh  see  as  to  the  mode  of  taxation 
in  such  a  case. 

In  the  absence  of  agreement  between  a  trustee  and  his  solicitors  Commission 
the  latter  cannot  include  a  lump  sum  by  way  of  commission  for  cents'!  ^  ™^ 
collecting  rents  in  their  bill  of  costs  in  respect  of  the  estate,  but 
semble,  the  trustee  is  entitled  to  agree  a  fair  allowance  to  the 
solicitors  for  work  done,  and  the  Gestui  que  trust  would  be  bound : 
Re  Shilsoii,  Coode  d  Co.,  90  L.  T.  641.    A  trustee  cannot  take  a  Trustee 
commission  on  rents  personally:    see  Davis  v.   Dendy,  3  Mad.  ^u^'hemav' 
170;   Re  WeaJl,  42  C.  D.  674;   Stewart  v.  Hoare,  2  B.  C.  C.  payoommis- 
631;   but  in  a  proper  case  he  may  appoint  and  pay  a  collector: 
ISicholson  v.  Tutin,  3  K.  &  J .  159;  Bath  v.  Standard  Land  Co., 
1911,  1  Ch.  618. 

Provision  enabling  Solicitor-Trustee  to  Charge.] — When  this  Power  to 
provision  is  made  by  will,  it  is  regarded  in  the  light  of  a  legacy  °"^S^'  "J 
to  the  trustee:  Ellisan  v.  Airey,  1  Ves.  Sen.  Ill,  114.    And  thus, 
if  the  trustee  has  attested  the  will,  he  cannot  claim  the  benefit 
of  the  provision:  Re  Barber,  Burgess  v.  Tinicome,  34  C.  D.  77; 
Re  Pooley,  40  C.  D.  1;   see  Ee  Thorley,  Thorley  v.  Massam, 
1891,  2  Ch.  613;  but  a  legacy  does  not  prevent  the  solicitor  from 
charging  profit  costs  under  a  clause  giving  him  that  right:   Re 
Fish,  Bennett  v.  Bennett,  1893,  2  Ch.  413;  but  if  the  estate  be  where  the 
insolvent  a  trustee-solicitor  with  a  power  to  charge  will  not  be  ^aoi^ent- 
allowed  to  take  profit  costs:  Re  White,  Pennell  v.  FranMin,  1898, 
1  Ch.  297;  affirmed  (C.  A.)  1898,  2  Ch.  217.     When  the  pro-  by  settlement. 
vision  is  made  by  a  settlement,  it  becomes  matter  of  contract,  and 
enforceable  accordingly:  Moore  v.  Frowd,  3  My.  &  Cr.  45,  48. 

When  the  provision  takes  the  form  of  an  annuity  to  the  trustee,  Annuity  for 
it  ceases  to  be  operative  when  the  trust  estate  is  paid  over  to  the  ^^'^^ion. 
person  absolutely  entitled:  Henrion  v.  Bonham,  Drur.  476;  Hnll 
V.  Christian,  17  Eq.  546.    But  the  institution  of  an  action  for  the 
administration  of  the  estate  by  the  Court  will  not  stop  the  annuity, 
since  the  trustee  is  not  thereby  exonerated  from  seeing  that  the 
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trusts  are  observed:  Baker  v.  Martin,  8  Sim.  25;  Jackson  v. 
Hamiltm,  3  J.  &  L.  702,  709.  A  provision  that  trustees  are  to 
have  a  specific  sum  for  their  trouble  does  not  exclude  their  right 
to  be  recouped  their  charges  and  expenses:  Hiddingh  v.  Denyssen, 
12  A.  C.  624;  cf.  Re  Muffett,  Jones  v.  Mason,  56  L.  J.  Ch. 
600. 

A  provision  permitting  a  solicitor-trustee  to  charge  profit  costs 
is  strictly  construed;  and  thus,  where  liberty  is  given  to  charge  for 
"  professional  services,"  only  such  services  as  are  strictly  profes- 
sional will  be  covered  by  the  words  {Clarkson  v.  Robinson,  1900,  2 
Ch.  722),  which  will  not,  therefore,  include  charges  for  attendances 
to  paj-  premiums,  to  make  transfers,  interviews  with  proctors, 
auctioneers,  legatees,  or  creditors,  or  any  other  things  which  a 
trustee  ought  to  do  himself:  Harbin  v.  Darby,  28  Bea.  325;  see 
Re  Fish,  1893,  2  Ch.  413;  Re  Chalinder  and  Herington,  1907, 
1  Ch.  58. 

In  order  to  evade  the  strict  rule  in  this  case,  it  is  sometimes 
found  that  the  special  clause  enabling  solicitor-trustees  to  charge 
contains  words  intended  to  include  business  "  not  strictly  pro- 
fessional, but  which  might  have  been  performed,  or  would  neces- 
sarily be  performed  in  person  by  a  trustee  not  being  a  solicitor," 
or  words  to  that  eSect.  The  insertion  of  such  a  clause  is  not 
approved,  as  it  enables  a  solicitor  to  charge  in  cases  in  which  a 
layman-trustee  could  not,  and  in  Re  Chappie,  Newton  v.  Chapman 
(27  CD  584),  Kay,  J.,  said  that  such  a  clause  ought  not  to  he 
put  in  by  a  solicitor  in  a  will  drawn  by  himself  unless  expressly 
instructed  by  the  testator  to  insert  it.  Where  the  words  enabled  a 
solicitor-trustee  to  transact  any  business  of  the  trust,  "  whether 
such  business  be  usually  within  the  business  of  a  solicitor  or  not," 
and  "  to  make  the  usual  professional,  and  other  proper  and  reason- 
able charges  for  all  business  done  and  time  expended  in  relation  " 
to  the  business  "so  transacted,"  he  was  held  entitled  to  make 
charges  not  strictly  professional:  Re  Ames,  Ames  v.  Taylor,  25 
C.  D.  72.  But  where  the  words  enabled  the  trustee  to  make  the 
same  professional  charges,  &c.,  "  as  if  not  being  a  trustee  he  were 
employed  by  the  trustee,"  he  was  not  allowed  charges  not  strictly 
professional:  Re  Chappie,  supra;  Re  Chalinder  and  Herington, 
1907,  1  Ch.  58.  And  though  the  taxing  master  may  allow  proper 
charges  for  business  not  strictly  professional  where  there  is  a  clause 
as  in  Re  Ames,  supra,  he  cannot  allow  charges  for  work  altogether 
outside  a  solicitor's  profession  or  business:  Clarkson  \.  Robinson, 
1900,  2  Ch.  722. 
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Permission  to  charge  costs  incurred,  sustained,  or  borne,  and  to  Charges  "as 
be  paid  as  between  solicitor  and  client,  gives  no  right  to  remunera-  solicitor  and 
tion,   and  merely  allows  what  the  law  would  give  without  the  client." 
clause:  Moore  v.  Frowd,  3  My.  &  Cr.  45. 

When  there  is  no  provision  for  remuneration,  and  the  solicitor-  Agreement 
trustee  obtains  an  agreement  from  the  cestui  que  trust  to  enable  profit'eosts- 
him  to  charge,  not  only  must  the  agreement  be  distinct  and  clear,  pressure, 
but  the  cestui  que  trust,  especially  if  already  a  client,  must  be 
made  aware  of  the  legal  rule,  that  without  it  the  charge  could  not 
be  made.     Besides  this  precaution,  if  the  client  in  such  a  case  ia  Separate 
not  separately  advised,  the  solicitor  would  find  it  very  difficult  to  ^  "°^' 
get  rid  of  the  presumption  of  pressure  from  the  fiduciary  relation 
between  him  and  the  client:  Moore  v.  Frowd,  3  M.  &  Cr.  45; 
Ayliffe  v.  Murray,  2  Atk.  58;   Langstaffe  v.  Fenivick,  10  Ves. 
405.     And  the  nature  of  the  terms  obtained  must  not  be  unusual  Terms  must 
or  oppressive,  such  as  a  stipulation  for  commission  on  rents  and  the  ^°^^  eoppres- 
conversion  of  arrears  of  commission  as  conditions  of  a  further 
advance  to  the  client,  the  solicitor  being  mortgagee  in  possession 
and  thus,  in  a  sense,  a  trustee:  Eyre  v.  Hughes,  2  C.  D.  148;  and 
see  Chambers  v.  Goldunn,  9  Ves.  271;  Langstaffe  v.  FenwicTt,  10 
Ves.  405;  He  Sherwood,  3  Bea.  338.    And  a  release  executed  by  Kelease 
cestuis  que  trust,  and  covering  profit  costs  to  a  solicitor-trustee,  oovenng 
will  be  set  aside  if  the  releasing  parties  were  ignorant  of  their 
right  to  object  to  the  allowance,  or  executed  the  deed  under  pres- 
sure, or  without  sufiicient  advice:  Todd  v.  Wilson,  9  Bea.  486; 
but  it  is  necessary  to  show  that  injustice  would  be  done  if  the 
account  is  not  disturbed,  and  if  excessive  charges  are  shown  the 
account  will  be  opened:  Re  Webb,  Lambert  v.  Still,  1894,  1  Ch. 
73.    But  if  the  cestuis  que  trust  know  their  rights,  and  there  is  no 
pressure,  the  release  would  not  be  disturbed  {Stanes  v.  ParTcer, 
9  Bea.  384;  Re  Wyche,  11  Bea.  209),  especially  after  payment 
on  th(3  footing  that  profit  costs  were  charged.     The  principles  with 
regard   to  fair  and  open  dealing  in  the  case  of  agreements  and 
stipulations  for  remuneration  apply  with  equal  force  in  the  case 
of  trustees  who  are  not  solicitors:  Barrett  v.  Hartley,  2  Eq.  789. 

If  the  solicitor-trustee  has  paid  himself  out  of  the  trust  estate,  Accounting  in 
and,  even  many  years  afterwards,  he  is  called  upon  to  account  in  ^^l^^  ^^f^° 
an  action  by  beneficiaries  who  have,  by  lapse  of  time,  lost  their 
right  to  taxation,  he  cannot  discharge  himself  by  merely  inserting 
the  amount  of  his  bill  of  costs  in  his  account,  and  an  inquiry  would 
be  directed  whether  the  charges  were  proper:  Allen  v.  Jarvis,  4 
Ch.  616;  and  see  Re  Fish,  1893,  2  Ch.  413. 
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^^'llen  a  solicitor  is  appointed  a  trustee  in  a  bankruptcy  a  reso- 
lution that  he  shaU  have  as  remuneration  his  professional  charges 
and  expenses  is  void,  and  he  cannot  charge  profit  costs  under  it; 
and  the  result  being  that  no  remuneration  is  voted,  he  should 
proceed  under  sect.  72  (4)  of  the  Act  of  1883  to  carry  in  his  bill 
to  be  taxed  in  the  usual  way:  Re  Wayman,  59  L.  J.  Q.  B.  58; 
see  Re  Gallard,  1896,  1  Q.  B.  68. 

Bankers.] — When  bankers  are  trustees,  or  some  of  the  trustees 
are  bankers,  the  rule  that  they  cannot  make  a  profit  by  using  their 
cestui  que  trust's  money  is  clearly  applicable,  and  therefore  they 
are  not  allowed  more  than  simple  interest  on  balances  in  their 
hands:  CrossMU  v.  Bower,  32  Bea.  86;  and  seeBentley  v.  Craven, 
18  Bea.  75.  So  where  bankei-s  were  trustees  for  sale  of  cargoes 
out  of  the  proceeds  of  which  they  were  to  retain  advances  made  by 
them,  they  were  allowed  no  commission  on  the  sales  so  effected, 
though  the  Court  allowed  it  on  sales  afterwards  made  under  its 
order:  Arnold  v.  Garner,  2  Ph.  231. 


Charge  for  Land  Ag^ent.j — A  land  agent  being  appointed  a  trustee  was 

sales.  allowed  remuneration  for  managing  sales  of  land,  under  a  clause 

giving  leave  to  charge  for  "  advice,  professional  services,  and  loss 
of  time,"  in  the  execution  of  the  trusts:  Willis  v.  Kibble,  1  Bea. 
559;  see  Knott  v.  Cottee,  16  Jur.  752.  A  land  agent  is  not 
entitled  to  an  account  against  his  principal  for  a  profit  made  in 
carrying  out  works  in  respect  of  which  it  is  not  shown  that  the 
agent  was  the  contractor,  and  was  not  acting  merely  as  agent: 
Waters  v.  Shaftesbury,  2  Ch.  231. 

Auctioneers.] — In  the  absence  of  a  provision  for  the  purpose, 
neither  an  auctioneer  nor  his  firm  can  charge  commission  if  he  is 
a  trustee,  or  a  mortgagee:  Douglas  v.  Archbutt,  2D.  &  J.  148; 
Matthison  v.  Clarke,  3  Dr.  3;  and  see  Kirkman  v.  Booth,  11  Bea. 
273;  Field  v.  Hopkins,  44  C.  D.  524.  In  Douglas  v.  Archbutt 
the  auctioneer  was  known  to  be  one  when  appointed  trustee,  and 
the  commission  was  expressly  provided  for. 

Factors.] — Trustees  or  executors  acting  as  factors  with  regard 
to  a  testator's  goods  can  have  no  commifision  unless  provided  for 
by  the  will,  as  in  Home  v.  Pringle,  8  CI.  &  P.  264. 

Other  agents.       Bailiffs,  Stewards,  Agents,  and  Managers.] — Persons  acting 
in  these  capacities,  being  trustees,  are  all  within  the  rule:  Sheriff 


Auctioneer- 
trustee's 
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V.  Ax-e,  4  Russ.  33;  Broicii  v.  Litton,  1  P.  W.  140;  the  reason 
being  that,  as  no  man  is  bound  to  be  his  own  bailiff,  the  trustee  is 
entitled  to  employ  one,  and  to  pay  him  a  salary,  but  if  he  chooses 
to  act  himself  he  can  have  no  allowance  for  his  trouble:  Bonithoi/ 
V.  Hockmore,  1  Vern.  316;  Godfrey  v.  Watson,  3  Atk.  717.  And 
tiius  a  trustee-mortgagee  was  held  entitled  to  appoint  a  receiver  of 
rents  where  the  property  consisted  of  small  tenements,  and  there- 
^\as  extra  trouble  in  collecting  the  rents:  Davis  v.  Dendy,  3  Madd. 
170. 

Committees  of  Lunatics.] — The  office  of  committee  is,  like  that  Committees. 
of  a  trustee,  honorary,  and  the  Court  makes  him  an  allowance  for 
trouble  only  in  special  circumstances,  such  as  where  the  property 
consists  of  many  small  holdings,  or  the  like:  Ex  parte  Fennor, 
Jac.  404;  Ex  parte  Radcliffe,  1  J.  &  W.  39;  Be  WesthrooTce, 
2  Ph.  631;  or  where  it  is  beneficial  to  the  estate  that  he  should 
have  an  allowance:  Re  Weld,  20  C.  D.  451.  In  a  proper  case 
the  Court  will  grant  an  allowance,  if  the  committee  declines  to 
continue  acting  without  it:  Be  Walker,  2  Ph.  630. 

Receivers.] — On  the  ground  that  the  cestui  que  trust  is  ReceiTers. 
entitled  to  the  check  of  the  trustee  upon  the  receiver,  and  the 
appointment  of  the  trustee  as  receiver  would  destroy  that  check, 
besides  giving  rise  to  possible  conflict  between  interest  and  duty, 
the  Court  never  appoints  a  trustee  to  be  receiver  of  the  trust  estate, 
except,  perhaps,  where  he  has  special  knowledge  of  the  estate,  or 
there  are  other  special  circumstances,  or  where  no  one  else  can  be 
got  to  act,  and  then,  except  in  special  circumstances,  without 
remuneration:  Be  Bignell,  Bignell  v.  Chapman,  1892,  1  Ch.  59. 

In  general,  receivers  appointed  by  the  Court  are  entitled  onlv 
to  their  usual  poundage.  But  an  inquiry  as  to  allowances  beyond 
this  has  been  granted:  Karris  v.  Sleep,  1897,  2  Ch.  80. 

As  was  pointed  out  by  Rigby,  L.  J.,  in  Owen  v.  Crank  (1895,  Receiver 
1  Q.  B.  at  p.  275),  a  receiver  appointed  by  the  Court  may  be  in  ^ffo^tnist 
an   analogous  position  to   a  trustee   or  executor,   but  a  receiver  deed: 
appointed  under  a  mortgage  or  trust  deed  is  the  agent  of  the  receiver 

mortgagor .  the  Court. 

Trustees  in  bankruptcy  appointed  by  creditors  are  allowed  re-  Bankruptcy 
muneration  under  sect.  72  of  the  Act  of  1883,  and  rule  306;  when  *™^*«^^- 
appointed  by  the  Board  of  Trade,  they  are  entitled  under  rule  307 
under  the  same  Act.     As  to  a  member  of  a  committee  of  inspec- 
tion, see  rule  317:  Be  Gallard,  1896,  1  Q.  B.  68. 
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Bv  sect.  11  of  33  &  34  Vict.  c.  23,  provision  is  made  for  the 
remuneration  of  the  administrator  of  a  convict's  property;  and 
sucli  administrator  is  entitled  to  his  costs  out  of  the  convict's 
property  like  any  ordinary  trustee:  Carr  v.  Anderson,  1903, 1  Ch. 
90;  1903,  2  Ch.  279. 

In  India  curators  (under  Act  XIX.  of  1841);  public  curators 
and  administrators  (under  Act  XL.  of  1858);  official  trustees 
(under  Act  XVII.  of  1864);  and  the  Administrator-General 
(under  Act  II.  of  1874),  are  allowed  various  commissions  and 
percentages  on  investments,  receipts  and  payments,  at  rates  fixed 
by  the  several  Acts. 
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CHAPTER  XVII. 

CiENEKAL  DISCRETION  OF  TRUSTEES — TRUST  POWERS — INTERFER- 
ENCE BY  THE  COURT — POWER  TO  COMPROMISE — POWER  TO 
CONSENT    TO    MARRIAGE — ORIGINATING    SUMMONS. 

In  most  cases  trustees  are  bound  by  the  strict  letter  of  the  trust  Unauthorised 
instrument,  or  suoh  statutory  provisions  as  may  modify  or  en-  *''*^' 
large  the  express  powers  given  to  them.     But,  subject  to  their 
"dominant  and  guiding  duty"  to  recover,  secure,  and  duly  apply 
the  trust  property  {Billmg  v.  Brogdev,  38  C.   D.  at  p.  571), 
some  latitude  is  permitted  to  them  in  the  performance  of  the 
trusts ;  and  although  they  are  not  in  all  cases  made  liable  upon  the  Limit  of 
mere  ground  of  having  deviated  from  the  letter  of  the  trust,  as,    ^"*  '°"' 
for  example,  where  they  do  that  which  the  Court  would  certainly 
have  sanctioned,  if  such  deviation  is  necessary  or  may  be  beneficial, 
yet,  in  taking  such  a  course,  they  must  be  prepared  at  any  time 
to  prove  that  the  deviation  was  necessary  and  beneficial:   Har- 
rison V.  Randall  (9  Ha.  397),  where  a  trustee  not  having  given 
such  proof  was  held  to  be  guilty  of  a  breach  of  trust  by  having 
acted  upon  an  appointment  which  was  in  fraud  of  the  power: 
see  King  v.  King  (1  D.  &  J.  663,  671),  where  Turner,  L.  J., 
recommended  trustees  to  preserve  the  evidence  upon  which  they  Excessive 
have  acted,  and  Knight-Bruce,  L.  J.,  observed  that  trustees  should 
not  be  "cautious  overmuch"  in  their  conduct.     An  instance  of 
excess  of  caution  will  be  found  in  Brad.by  v.  Whitchurch  (1868, 
W.  N.  81),  where  a  trustee  was  ordered  to  pay  the  costs  of  a  suit 
which  he  had  continued  after  his  cestuis  que  trust,  all  of  whom 
were  sui  juris,  had  declared  by  their  answer  that  thej-  were  satis- 
fied with  the  transaction  ,which  the  trustee  sought  to  impeach. 

The  fact  that  in  executing  discretionary  trusts  the  Court  wiU  Departm-e 
follow  a  particular  course  does  not  bind  the  trustees  in  cases  in  co^t^und^er"* 
which  the  interference  of  the  Court  is  not  invoked  by  them  in  absolute 
adopting  that  course,  as  where,  there  being  two  funds  for  the 
maintenance  of  a  lunatic  (one  of  which  belonged  to  the  lunatic 
absolutely,  while    the    other  was    settled),  the    trustees,    having 
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absolute  discretion  as  to  the  fund,  they  should  resort  to,  did  not, 
as  the  Court  would  probably  Iislvq  done,  apply  the  former,  and 
the  Court  refused  to  interfere:  Gishorne  v.  Gisborne,  2  A.  C. 
300;  Tabar  v.  Brooks,  10  C.  D.  -373. 

If,  owing  to  obscurity  or  ambiguit}'  of  the  language  of  the  trust 
instrument,  there  is  a  difficulty  in  following  the  letter  of  the 
trust,  it  is  not  projDer  for  the  trustees  to  act  upon  their  own  view 
of  the  questions  thus  raised,  but  they  should  go  to  the  Court  for 
directions:  Andrews  v.  McGuffog,  11  A.  C.  313;  the  procedure 
by  originating  summons  under  Ord.  LV.  r.  3,  affords  trustees  a 
speedy  and  inexpensive  means  of  obtaining  directions  from  the 
Court,  and  complete  protection  for  themselves  in  the  execution  of 
trusts;  and  they  will  become  personally  liable  if  they  have,  by 
relying  upon  their  own  opinion,  committed  a  breach  of  trust: 
Wiles  V.  GresMm,  2  Drew.  258;  5  D.  M.  &  G.  770. 

The  cases  in  which  the  Court  interferes  in  the  exercise  of  a  power 
or  a  trust,  as  where  the  trustees  themselves  submit  the  question 
how  they  should  act,  or  beneficiaries  ask  whether  a  trust  for  main- 
tenance or  a  similar  trust  has  actuallj-  arisen  and  ought  to  be  acted 
upon,  or  where  no  discretion  has  in  fact  been  reaUy  exercised 
(Re  Xew  Mashonalaiul  ExpJ<nation  Co.,  1892,  3  Ch.  577;,  do 
not  include  a  case  in  which  the  trustees  have  a  complete  and 
uncontrolled  (which  Lord  Cairns  said  meant  uncontrollable)  dis- 
cretion, and  the  trustees  state  that  they  are  prepared  to  exercise 
the  discretion  within  the  limits  prescribed  by 'the  trust  instrument: 
Gisborne  v.  Gisborne,  2  A.  C.  300;  Train  v.  Clapperton,  1908, 
A .  C .  342 .  If  there  is  a  discretion  to  be  exercised  under  the  trust, 
the  trustee  may  apply  to  cestui  qiie  trust  for  his  advice  and  assist- 
ance in  the  exercise  of  it;  and  if  the  cestui  que  trust  refuse  his 
aid,  he  may  not  afterwards  be  entitled  to  complain  of  what  the 
trustee  has  done  in  the  exercise  of  his  own  discretion:  Life  Ass. 
of  Scotland  v.  Siddal,  3  D.  F.  &  J.  58,  73,  74;  and  Fraser  v. 
Murdoch  (6  A.  C.  855),  w^here  such  consultation  with  the  cestui 
que  trust  was  held  not  to  be  an  abdication  of  the  trustee's  duty 
of  judgment;  and  although  wishes  expressed  in  conversations  by 
the  testator,  or  the  provisions  of  an  unattested  codicil,  'would  not 
be  obligatory  on  the  trustee,  he  maj-  attend  to  those  wishes  or 
provisions  in  exercising  his  judgment:  Hitch  v.  Leworthy,  2 
Ha.  200. 


Raising 
money  to 
pay  debts. 


Implied  Powers.]— Upon  the  general  principle  that  trustees  are 
justified  in  doing  necessary  acts  which,  though  not  specifically 
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or  expressly  authorised  by  their  trust  instrument,  must  be  implied 
from  the  very  nature  of  the  trusts,  they  may  without  action  raise 
money  by  sale  or  mortgage  to  pay  debts  'which  are  charged  upon 
the  trust  estate:  Bath  v.  Bradford,  "2  Ves.  Sen.  586,  590;  and  sea 
Ball  V.  Harris,  4  M.  &  Cr.  264;  Stroughill  v.  Anstey,  1  D.  M.  G. 
635,  647;  Thome  v.  Thor^ne,  1893,  3  Ch.  195;  Re  Bellinger; 
Dwell  V.  Bellinger,  1898,  2  Ch.  534;  and  cf .  Walker  v.  SoiithaU, 
56  L.  T.  882;  see  Botmd  v.  Turner,  60  L.  T.  379;  but  in  so 
doing  they  are  bound  by  the  ordinary  rules  of  prudence,  and  the 
question  whether  they  have  or  not  acted  prudentl}'  is  one  of  fact 
to  be  solved  according  to  the  circumstances  of  each  case:  Binnie 
V.  Broom,  14  A.  C.  576,  588. 

Trustees  have  a  discretionary  power  of  selection  as  to  the  soli-  Selection 
eitors  and  agents  to  act  in  trust  matters,  and  proper  persons  must  "^  agents. 
be  selected:  Re  Weal,  Andrews  v.  Weal,  42  C.  D.  674;  Robinson 
v.  HarJiiii,  1896,  2  Ch.  415.     Trustees  are  not  justified  in  lending  Lending 
trust-money  except  in  the  ordinary  course  of  investment;  but  if  ™™^y- 
they  do,  the  borrower  is  answerable  only  for  the  money  borrowed 
and  interest,  and  not  for  any  profits  he  maj'  have  made  with  it: 
Stroud  V.  Givyei;  28  Bea.  130;  Vyse  v.  Foster  (L.  R.  7  H.  L. 
318),  where  the  share  of  a  deceased  partner  had  been  left  in  the 
business. 

The  Court  has  sanctioned  a  scheme  which  provided  for  pay-  Supporting 
ment  of  subscriptions  amounting  to  lOOZ.  a  year  b}-  the  trustees  to   °°"  "  anties. 
local  charities:   Re  Walker,  Walker  v.  Duncombe,  1901,  1  Ch. 
879;  How  v.  Winterton,  1902,  W   N.  230. 

Where  two  estates  are  given  upon  trust  for  a  tenant  for  life  Keeping 
with  remainder  over,  one  being  in  mortgage  and  the  other  un-  ^affe'^terest 
incumbered,  the  trustees  have  a  discretionary  power  to  apply  the 
income  of  the  latter  in  payment  of  so  much  of  the  interest  on 
the  mortgage  as  the  incumbered  estate  cannot  furnish,  subject, 
probably,  to  some  adjustment  as  between  the  tenant  for  life  and 
the  remainderman:  Re  Hotchkf/s,  Freke  v.  Cahnady,  32  C.  D. 
408.  In  Freu-en  v.  Law  Life  Ass.  Society  (1896,  2  Ch.  511), 
North,  J.,  held  that  the  tenant  for  life  of  estates  settled  b}'  will 
was  liable  to  keep  down  interest  on  charges  affecting  parts  only 
of  the  estate  out  of  the  income  of  the  whole:  followed  in  Hony- 
wood  V.  H.,  1902,  1  Ch.  347;  if  current  rents  prove  insufficient 
subsequent  rents  can  be  applied:  ibid. 

A  direction  to  invest  a  sum  in  purchasing  an  annuity  for  the  Power  to  pay 
life  of  a  person  is  in  effect  a  gift  of  that  sum  to  him,  though  he  ^^^°„  t,, 
die  before  the  purchase;  if,  therefore,  trustees  have  a  discretion  annuitant. 
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to  invest  a  share  of  residue  in  the  purchase  of  an  irredeemable 
annuity  for  the  life  of  the  tenant  for  life  of  the  share,  they  are 
justified  in  paying  any  part  of  the  corpus  to  him  without  buying 
the  annuity  at  all:  Messeena  v.  Can,  9  Eq.  260;  and  this  would 
be  so  although  the  annuitant  dies  before  the  will  is  proved:  Re 
Rohbins,  1907,  2  Ch.  8,  and  even  though  there  is  a  provision 
that  the  proposed  annuitant  is  not  to  have  the  amount  which 
would  be  applicable  to  the  purchase  of  the  annuity:  Stokes  v. 
Cheek,  28  Bea.  620;  Re  Mabbett,  Pitman  v.  Holborrow,  1891,  1 
Ch.  707.  The  annuitant  or  his  legal  representative  is  entitled 
to  such  a  sum  as  would  at  the  testator's  death  have  purchased  the 
annuity:  Be  Robbins,  supra.  Where  there  is  a  direction  to  invest 
a  sufficient  sum  in  government  stock  to  produce  an  annuity  of  a 
given  sum,  trustees  liave  no  power  to  appropriate  a  specific  part 
of  the  trust  estate  not  composed  of  such  stock  to  the  amiuity: 
Re  Owthimite,  1891,  3  Ch.  494. 

A  sum  directed  to  be  laid  out  in  the  purchase  of  an  annuity 
bears  interest  only  after  the  lapse  of  twelve  months  from  the 
death  of  the  testator:  Re  Friend,  Friend  v.  Young  (No.  2),  78 
L.  T.  222. 

ConTersioii  of  In  exercising  a  power  not  conferred  by  the  settlement,  but 
arising  out  of  the  act  of  the  Legislature,  such  as  a  power  to  assent 
to  a  conversion  of  stock,  the  Court  will  protect  the  trustees,  and,  if 
not  satisfied  that  the}-  have  acted  bond  fide,  will  direct  an  inquiry 
as  to  the  mode  in  which  they  ought  to  have  acted:  Anffell  v. 
Dawson,  3  Y.  &  C.  C.  C.  308,  317  But  cases  of  this  kind  must 
be  carefully  distinguished  from  those  in  which  trustees  assume  a 
power  for  the  purpose  of  speculating  with  the  trust  estate:  ibid. ; 
and  if  they  have  not  taken  the  precaution  to  obtain  the  leave  of 
the  Court  before  doing  an  act  not  clearly  authorised  by  the  trusts, 
they  will  be  disentitled  to  anj-  lien  for  money  so  expended  by 
them,  and  will  probably  not  be  entitled  to  an  inquiry  whether  the 
expenditure  has  been  beneficial  or  not:  GilUland  v.  Crawford, 
Ir.  E.  4  Eq.  35;  and  see  Dent  v.  Dent,  30  Bea.  363. 

Appropria-  A  trustee  may  appropriate  specific  authorised   investments  to 

answer  settled  legacies  (Fraser  v.  Murdock,  6  A.  C.  855;  Re 
Brooks,  Coles  v.  Davis,  76  L.  T.  771;  Be  Lepine,  1892,  1  Ch. 
210;  Re  Richardson,  1896,  1  Ch.  -312),  even  though  interests  of 
infants  are  concerned:  Re  jSOckels,  1898,  1  Ch.  630;  Barclay  v. 
Owen,  60  L.  T.  220,  a  case  of  appropriation  by  an  administrator 
who  was  also  one  of  the  next  of  kin:  cf.  Land  Transfer  Act, 
1897,  s.  4,  and  post,  p.  421.    Notwithstanding  that  an  annuity  is 
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charged  on  the  whole  residue  the  Court  has  jurisdiction  to  set 
aside  a  sum  and  purchase  "2 A  per  cent.  Consols  to  answer  the 
annuity:  Harbin  v.  Mastermaii,  1896,  1  Ch.  351. 

As  to  the  right  of  trustees,  in  the  absence  of  express  authority.   Payments  to 
to  make  payments  out  of  the  trust  funds  to  get  rid  of  outstanding  fiaims;° 
claims,  or  other  matters  which  prevent  the  estate  being  effectually  Trustee  Act, 
got  in  or  disposed  of,  see  Trustee  Act,  1893,  s.  21 .     It  is  doubtful  ^^^^'  "■  ^i- 
whether  the  section  would  justify  an  abandonment  of  part  of  the 
trust  estate  to  compromise  a  disputed  claim. 

Where  trustees,  relying  on  the  general  principle  that  they  are  Lien  for  pay- 
entitled  to  all  expenses  properly  incurred  out  of  the  trust  property,  ™(fcket°"'  °* 
advance  their  o\\"n  money  for  a  necessary  purpose,  they  may  have 
a  lien  on  the  deeds,  but  not  a  s;ile  or  foreclosure  (Darlce  v  TT';7- 
lictmson,  25  Bea.  622);  the  trustees  have,  in  fact,  a  first  charge 
or  lien  on  the  estate  for  all  expenses  incurred  in  the  execution  of 
their  office:  see  post,  p.  671  et  seq. 

In  Neill  v.   Xeill   (1904,   1    Ir.   E.   513)   the  Court  assumed  Mortgage  for 
jurisdiction  to  sanction  a   mortgage  in  the  absence  of  express  ^^^^^^s^^- 
power  and  notwithstanding  a   trust  for  sale,   the  money  being 
required  for  salvage  purposes. 

Where  trustees  expend  moneys  in  repairs,  or  upon  other  objects.  Expenditure 
not  expressly  or  by  imiDlieation  authorised  by  the  trust,  for  the  ,7^*''  >> 
purpose  of  benefiting  or  protecting  the  trust  property,  or  saving  it 
fix)m  destruction,  such  expenditure  will  be  treated  as  in  the  nature 
of  salvage  expenditure,  and  the  Court  will,  in  exercise  of  its 
general  jurisdiction,  indemnify  the  trustees  and  allow  the  expen- 
diture out  of  capital  moneys:  see  Cojucai/  v.  Fenton,  40  C.  D.  at 
p.  518;  Be  Jackson,  21  C.  D.  786;  Frith  v.  Cameron,  12  Eq. 
169;  iS'eill  v.  ^'eill,  1904,  1  Ir.  R.  513,  518;  Re  Hau^Mr's  Settled 
Estates,  66  L.  .J  Ch.  341;  76  L.  T.  286;  BmmdY.  Turner,  60 
L.  T.  379;  Hamilton  v.  Tighe,  1898,  1  Ir.  R.  123,  where  the 
costs  of  protecting  a  fishery  were  made  a  charge  upon  the  inherit- 
ance. This  jurisdiction  will  be  carefully  exorcised,  and  the  statu- 
tory power  under  the  Settled  Land  Acts  to  allow  expenditure  of 
such  a  nature  will  in  general  be  deemed  sufficient,  and  a  very 
special  case  of  actual  salvage  must  be  made  in  order  to  invoke 
the  general  jurisdiction:  Be  Legh's  Settled  Estates,  1902,  2  Ch. 
274;  see  post,  p.  350;  and  Re  De Teissier's  Setfleel  Estates,  1893, 
1  Ch.  153;  Be  Hurst,  29  L.  R.  Ir.  219;  Be  Lord  de  Tahley,  75 
L.  T.  328;  Be  Montagu,  Derbishire  v.  Montagu,  1897,  2  Ch.  8; 
Be  Willis,  W  v.  W.,  1902,  1  Ch.  15,  where  it  was  pointed  out 
that  the  Court  would  be  flooded  witli  applications  to  allow  such 
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expenditure  in  all  cases  where  a  testator  left  premises  dilapidated 
if  the  general  jurisdiction  was  not  strictly  limited  to  extreme  cases. 


Power  in 
nature  of 
trust. 


Loss  by 
exerci.se  of ; 


power  to 
distribute. 


Express  Discretionary  Powers — Control  of  the  Court.] — If 

the  trust  instrument  contains  powers  to  be  exercised  at  the  dis- 
cretion, or  the  uncontrolled  discretion,  of  the  trustees,  but   such 
powers  are  not  necessarily  to  be  put  in  force,  the  trustees  are 
justified  in  not  exercising  them  at  all.     But  if  the  powers  are  to 
be  exercised  in  any  event,  and  the  discretion  refers  only  to  a  choice 
of  objects,  some  of  whom  must  be  benefited  by  the  exercise  of 
them,  such  powers  are  in  the  nature  of  trusts,  and  the  persons  in- 
terested are  entitled  to  call  for  their  exercise .    In  the  former  case, 
it  will  be  seen  that  the  Court  generally  refuses  to  interfere:  Brown 
V.  Higgs,  8  Ves.  570;  but  in  the  latter  it  will  take  upon  itself  the 
execution  of  the  trust  power,  at  least,  in  cases  where  there  is  not 
a  gift  over  in  default  of  its  exercise,  though,  itself  having  no 
discretion,  it  will  not  make  a  choice  amongst  objects  of  the  power, 
but  distribute  upon  the  footing  of  equality  amongst  them:   Re 
Douglas,  Obertv.  Bmroio,  35  C.  D.  472,  485;'  and  see  Maddison 
V.  Andrew,  1  Ves.  Sen.  57;  Burroughs.  Philcox,  5  M.  &  Cr.  72; 
Salushury  v.  Denton,  3  K.  &  J.  535;  Howe  v.  Osborne,  1  Eq. 
585;  where  there  is  power  to  appoint  to  a  class,  and  there  is  no 
gift  over  in  default  of  appointment,  there  will  be  a  gift  by  impli- 
cation to  the  class  in  default  of  appointment  if  there  is  a  general 
intention  to  benefit  the  objects  of  the  power:  Re  Weekes's  Settle- 
ment, 1897,  1  Ch.  289.     The  absence  of  any  gift  over  is  always 
an  element  of  great  importance,  and  a  residuary  gift  is  not  equiva- 
lent to  a  gift  over  in  default  of  appointment  for  the  purposes  of 
the  above  proposition  (Re  Brierley,  43  W    R.  36).     As  to  a 
discretionary  trust  being  equivalent  to  a  power,  see  Re  Bryant, 
Bryant  v.  Hickley,  1894,  1  Ch.  324.     Where  there  is  a  clear 
gift  followed  by  a  provision  that  the  trustees  are  to  apply  the 
whole  subject-matter  for  the  benefit  of  the  legatees  as  they,  the 
trustees,  shall  think  fit,  the  legatees  take  freed  from  the  exercise 
of  any  discretion  on  the  part  of  the  trustees:  Re  Johnston,  Mills 
V.  Johnstm,  1894,  3  Ch.  204. 

But  the  Court  will  not  only  refuse  to  restrain  the  exercise  of 
discretionary  powers,  but  it  will  give  no  relief  to  beneficiaries 
where  the  honest  exercise  of  such  a  power  has  by  error  of  judgment 
led  to  loss:  Re  Schneider,  22  L.  T.  R.  223. 

Where  there  is  a  power  in  the  nature  of  a  trust  to  distribute, 
but  no  gift  over  is  made  in  case  no  distribution  takes  place,  the 
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Court  will  take  upon  itself  the  distribution  on  the  ground  that  the 
objects  of  it  were  intended  to  take  at  all  events:  Re  White,  Johns. 
656.  If  one  pei-son  only  is  an  object  of  the  power,  the  Court  will 
declare  him  to  be  entitled :  see  Tiveedale  v .  Tivaedale,  7  C .  D .  633 ; 
Re  Miller,  CJaney  v.  O'Callaghnn;  1897,  1  Ir.  K.  290;  Re 
Johnston,  supra;  the  ratio  deeidendi  of  these  cases  being  that  the 
legatee  should  not  be  kept  out  of  possession,  or  restricted  in  his 
enjoyment  of  the  benefit  given. 

Where  a  discretionary  trust  exceeds  the  period  of  a  life  or  lives  Perpetuity. 
in  being  and  twenty-one  years,  it  is  absolutely  void:   Re  Blew, 
1906,  1  Ch.  624. 

Where  a  power  is  vested  in  a  person  to  appoint  among  a  class,  Donee  of 
e.Q.,  in  a  wife  to  appoint  to  issue  of  marriage,  and  such  person  P°''^6'?of 

■-'   '  .  .  .  appointment 

becomes  a  lunatic,  the  poA^er  vests  in  the  donee  "  in  the  character  becoming  a 
of  a  trustee  "  and  the  Court  will  authorise  the  receiver  appointed    ""'^  "'^ 
under  sect.  116  of  the  Luuac}'  Act,  1890,  to  exercise  the  power 
jointly  with  a  co-donee  of  the  power:  Re  A.,  1904,  2  Ch.  328. 

If  the  trustees  refuse   or   neglect   to   act,   or  to   exercise  any  where  trus- 
discretionary  power  given  to  them,  and  if  the  discretion  is  purely  *®^®  refuse  to 

"  .  .        .  .  .  .       exercise 

personal,  the  Court,  in  adjusting  the  rights  of  the  parties,  will  personal 
consider  the  power  as  being  limited  by  the  intention  of  the  testator    ""'^^  ^°"' 
as  gathered  from  the  whole  will:  Coirley  v.  Hartstonge,  1  Dow, 
361;   but  see  Little  v    ye-al,  31  L.  .J.  Ch.  627.     Where,  as  in 
Cowley  V    Hartstonge,  the  discretion  is  one  regarding  conversion 
of  land  into  money,  or  vice  versa,  if  the  discretion  is  an  absolute 
one,  the  estate  remains  subject  to  the  incidents  attaching  to  its 
actual  state  until  it  is,  in  fact,  converted:  Polley  v.  Seifmour,  2 
Y.  &  C.  C.  C.  708;  Bourne  v.  Bourne,  2  Ha.  35;  and  when  con-  Discretion  as 
verted  it  will,  unless  the  :\ill  otherwise  directs,  be  considered  to  *°  conversion, 
assume  the  character  of  real  or  personal  estate  according  as  it  is 
converted  into  the  one  or  the  other:  Van  v.  Barnett,  19  Ves.  102; 
RicJi  V.  Whitfield,  2  Eq.  r,S3:  Re  Bird,  Pitman  v.  Pitman,  1892, 
1  Ch.  279;   and  see  Earlom  v.  Saunders,  Amb.  241;   Evans  v. 
Ball,  30  W    E.  899;   Afivell  v.  AiweJJ,  13  Eq.  23  (as  to  a  con- 
trolling intention) . 

The  Court  will  not  execute  a  personal  discretion  which  the  where  tliey 
trustee  has  not  exercised  before  his  death,  and  if  there  is  no  dispo-  neglect  exer- 

CISP  HllCl  Clit?, 

sition  in  the  will  in  default  of  its  exercise,  the  property  o\ev  •\\-hich 
it  was  given  would  seem  to  go  to  the  next  of  kin:  D<nrn  v.  Worrall, 
1  M.  &K.  561. 

Where  a  discretionary  power  is  given  to  trustees  which  they  are  Want  of 
bound  to  exercise  in  favour  of  some  person  according  to  their  ^"  ff™ent. 
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Calling  on 
trustees  to 
exercise 
discretion. 


Mere  power 
not  con- 
trolled. 


Trust  power 
cannot  be 
destroyed. 


New  trustees 
may  exercise 
discretionary 
powers. 


opinion  of  his  deserts,  with  a  trust  to  accumulate  surplus  income 
not  applied  in  payment  to  such  person,  or  a  power  to  advance 
capital  to  a  parent  for  the  benefit  of  children,  the  discretion  must 
be  exercised  and  the  surplus  atcumulated  in  the  one  case,  and 
some  judgment  shown  to  have  guided  them  in  the  other,  and  if 
this  is  not  done  the  Court  will  interfere  just  as  it  does  in  the  case 
of  the  corrupt  exercise  of  a  discretionary  power:  Felthdm  v. 
Turner,  23  L.  T.  345;  Re  Wells,  W  v.  W.,  43  C.  D.  281;  Gcdm- 
borougk  v.  Watcomhe  Co.,  54  L.  J.  Ch.  991;  and  if  the  accumu- 
lation referred  to  is  not  made,  the  trustees  will  be  liable  for 
half-yearly  rests.  Where  the  discretion  to  be  exercised  was  for 
the  benefit  of  a  mother  and  her  children,  and  the  mother  abandoned 
her  children  and  lived  in  adultery,  she  was,  disqualified  from 
calling  upon  the  trustees  to  exercise  their  discretion  in  her  favour: 
Mellar  v.  Mellor,  20  W    E.  51. 

As  the  Court  -ivill  not  oblige  trustees  to  exercise  a  mere  power 
as  distinguished  from  a  trust,  it  would  not  interfeire  even  where 
a  power  of  sale  was  vested  in  a  sur\T.ving  trustee,  who,  being  also 
tenant  for  life  of  houses  held  on  short  leases,  which  she  refused  to 
sell  under  the  power,  and,  being  under  no  obligation  as  tenant  for 
life  to  repair,  allowed  to  continue  in  a  ruinous  condition:  Re 
Courtier,  Coles  v.  Courtier,  34  C.  D.  136;  see  ante,  p.  238. 

A  discretionary  power  to  be  exercised  for  the  benefit  of  another 
is  in  the  nature  of  a  trust,  and  cannot  be  released  or  extinguished; 
and  thus  if,  under  the  expectation  that  a  power,  exerciseable  in  case 
of  the  misconduct  of  a  cestui  que  trust  to  cut  down  his  interest  to 
a  life  estate,  will  not  be  exercised,  rights  are  purported  to  be 
created,  such  as  a  jointure,  which  could  only  be  charged  on  the 
fee  simple,  the  power  must  stiU  be  exercised  if  the  misconduot 
takes  place,  though  such  rights  may  thereby  be  defeated :  Welter  v . 
Ker,  L.  R.  1  H.  L.  (So.)  11;  of.  Re  Johnston,  Millsv.  Johnston, 
1894,  3  Ch.  204.  And  similarly,  where  there  was  a  discretionary 
power,  in  the  event  of  a  husband  surviving  his  wife,  to  withhold 
the  income  from  him  and  to  apply  it  for  the  benefit  of  children, 
and  the  husband  and  wife,  having  obtained  the  deeds,  mortgaged, 
concealing  the  settlement,  it  was  held  that,  though  all  the  original 
trustees  were  dead,  the  new  trustees  were  bound  to  exercise  the 
discretion  to  the  best  of  their  judgment:  Saul  v.  Pattinson,  54 
L.  T.  670.  A  disposition  of  property  among  such  charitable 
objects  "  as  my  trustees  may  determine  "  vests  in  the  trustees  a 
power  of  appointment  and  is  capable  of  being  validly  exercised: 
Re  Piercy,  Whitirham  v.  Piercy,  1898,  1  Ch.  565,  573, 
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A  trustee  to  whom  even  the  largest  discretionarj'  powers  are  Delegation  of 
given,  as,  for  instance,  in  distributing  the  property  of  a  testator  "™*  ^°°' 
amongst  the  objects  of  his  bounty,  cannot  delegate  such  a  personal 
discretion  to  other  trustees:  Ritch  v.  Leworthy,  2  Ha.  200;  nor 
can  a  power  of  lea-sing  be  delegated  to  another,  since  it  is  one  which 
involves  the  exercise  of  personal  judgment:  Rohson  v.  Flight,  4 
D.  J.  &  S.  614.  But  possibly  a  trustee  in  England  may  appoint 
an  attomej'  to  manage  property  abroad:  Stuart  \.  Norton,  14 
Moo."  P.  C.  17 .  On  the  other  hand,  if  one  of  the  trustees  is  abroad, 
a  discretionary  trust  cannot  be  exercised  by  his  legal  adviser  here 
in  conjunction  ^^itb  the  other  trustee:  Grai/  v.  Gray,  13  Ir.  Ch.  R. 
404;  see  further,  ante,  p.  212. 

A  personal  trust  or  discretion  involving  a  matter  of  opinion  or  Improper 
judgment  will  not  be  interfered  with,  unless  a  fraudulent  or  mis-  '*''®™'"'- 
chievous  exercise  of  it  takes  place  or  is  contemplated  (Be  Boys, 
Boys  V.  Hardy,  41  Sol.  J.  Ill),  except  with  the  consent  of  the 
cestuis  que  trust:  Molyneux  v.  Fletcher,  1898,  1  Q.  B.  648;  see 
Tabor  v.  Brooks,  10  C.  D.  273;  Smith  v.  Cock  (1911,  A.  C.  317), 
a  case  of  mere  discretion  as  to  the  application  of  income  for  the  Where  discre- 
benefit  of  a  daughter;   or  unless  the  discretion  is  not  really  exer-  ophiion^^   "^ 
cised:  Re  New  Mashonaland  Exploration  Co.,  1892,  3  Ch.  577. 
If,  however,  the  discretion  is  to  be  exercised  on  matter  of  fact,  "VVTiere  exer- 
and  not  merely  on  matter  of  opinion,  the  Court  has  interposed  by  matters  of 
directing  an  inquiry:  Walker  v.  Walker  (5  Madd.  424),  where  fact  only, 
the  discretion  was  to  cut  down  the  interest  of  a  beneficiary  in  case 
his  conduct  had  been  unsatisfactory — a  question  of  fact  which 
was  referred  to  the  master:  see  as  to  this  form  of  trust.  Wetter  v. 
Ker  and   Saul  v.  Pattinsmi,  cited  ante,  p.  256.     The  onus  of  Onus  of  proof, 
showing  that  a  discretion  has  been  used  mischievously,  ruinously, 
or  fraudulently,  in  which  oases  alone  the  Court  vsdll  intei'fere,  is 
upon  those  who  allege  that  it  has  been  so  used:   Molyneux  v. 
Fletcher,  1898,  1  Q.  B.  648;  Re  Netv  Mashonaland  Exploration 
Co.,  supra;  Re  Bryant,  Bryant  v.  Hickley,  1894,  1  Ch.  324,  332; 
Smith  v.  Cock,  1911,  A.  0.  317,  where  it  was  held  that  the  fact 
that  in  exercising  the  discretion  he  was  benefiting  himself  did 
not  by  itself  show  that  the  exercise  was  dishonest. 

When  trustees  exercise  a  discretion,  they  ai-e  not  bound  to  give  Giving 
the  reasons  on  which  they  have  acted,  and  the  Court  will  only  see  g^eroise^""^ 
that  they  have  not  been  influenced  by  improper  motives.     But  if 
they  give  reasons  the  Court  wiU  judge  whether  they  are  valid  ones, 
and  may  then  control  the  discretion  accordingly:  R.  v.  Archbishop 
of  Canterbury,  15  East,  117;  Re  Beloved  Wilke's  Charily,  3  Mac. 
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&  G.  440;  Gisbome  v.  Gisbome,  2  A.  0.  300;  Be  Boys,  Boys  v. 
Hardy,  41  Sol.  J.  Ill;  and  if  the  Court  exercises  the  disoretion, 
attention  wiU  be  paid  to  the  wishes  of  the  trustees:  Re  Wise, 
Jacksm  v.  Parrott,  1896,  1  Ch.  at  p.  286.  But  whether  or  not 
reasons  aie  given,  if  the  discretion  refers  to  an  application  of  funds 
for  the  benefit  of  certain  persons,  the  Court  requires  to  be  satisfied 
that  that  object  has  been  in  fact  attained:  Byam  v.  By  am,  19  Bea. 
58;  see  Eland  v.  Baker,  29  Bea.  137:  Be  Devlin,  Hagan  v.  Duff, 
23  L.  R.  Ir.  516. 

If  the  discretion  is  coupled  with  a  trust  or  duty  h\  such  words 
as  that  the  trustees  are  to  do  some  act  "  when  they  may  think  fit 
or  expedient  so  to  do,"  or  the  like,  they  have  not  an  absolute  dis- 
cretion, but  must  at  some  time  exercise  it,  and  the  Court  will  in 
^uch  cases  see  that  the  power  is  exercised,  though  it  will  not  take 
from  them  their  disoretion  as  to  the  time  when  they  are  to  exercise 
it:  Milsington  v.  Mulgrave,  3  Madd.  491,  493;  Mortimer  v. 
TT'a^^s,  14  Bea.  616;  Be  Bryant,  Bryant  v.  Hiekley,  supra;  Tem- 
pest V.  Camoys,  21  C.  D.  571;  Be  Weaver,  21  C.  D.  615;  Be 
Burr  age,  Burningham  v.  Burr  age,  62  L.  T.  752.  A  trust  for 
iale  at  discretion  merelj  vests  in  the  trustees  a  discretion  as  to 
time  and  mode  of  sale:  Be  Atkins,  Newman  v.  Sinclair,  81  L.  T. 
421. 

Where  there  is  a  trust  for  sale,  with  power  to  postpone  the  sale, 
the  property  must  be  sold  unless  the  trustees  are  unanimously  iu 
favour  of  postponement:  Be  Both,  74  L.  T.  50;  and  the  same 
rule  applies  to  a  power  to  retain  investments,  even  though  the 
investments  are  within  the  investment  clause  in  the  wiU:  Be  Hil- 
ton, 1909,  2  Ch.  548. 

The  Court  will  sometimes  interfere  in  the  exercise  of  a  power 
if  it  is  one  which  is  incident  to  the  general  trust  for  the  manage-" 
ment  of  the  estate:  Nickisson  v.  Cockill,  3  D.  J.  &  S.  622; 
Tempest  v.  Camoys,  21  C.  D.  576,  n.;  Be  Courtier,  Coles  v. 
Courtier,  34  C.  D.  136;  Brereton  v.  Day,  1895,  1  Ir.  R.  518;  but 
if  the  power  is  purely  discretionary,  such  as  a  power  to  sell  during 
the  life  of  a  tenant  for  life,  as  in  Ee  Courtier,  the  Court  will  not 
compel  its  exercise:  see  Be  Nettlefold,  59  L.  T.  315.  Nor  wiU  it 
interfere  because  there  is  a  discretion  in  the  trustees  to  choose 
between  two  objects,  one  of  which  is  legal  and  the  other  illegal: 
Be  Piercy,  Whit  wham  v.  Piercy,  1898,  1  Ch.  565;  Mayor  of 
F  aver  sham  v.  Byder,  5  D.  M.  &  C  350;  University  of  London 
V.  Yarrow,  24  Bea.  472. 

The  fact  that  an  administration  judgment  hafl  been  ?iven,  or  an 
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injunction  granted,  or  a  receiver  appointed,  does  not  prevent  the 
exercise  of  discretionary  powers,  but  they  can  only  be  exercised 
with  the  sanction  of  the  Court:  Minors  v.  Battison,  1  A.  C.  428; 
Be  Gadd,  23  C.  D.  134.  The  mere  issue  of  a  writ  does  not 
afiect  the  trustee's  powers:  Berry  v.  Gibbons,  8  Oh.  747.  But 
although  its  sanction  must  be  obtained,  the  Court  will  not  inter- 
fere with  the  trustee's  absolute  discretion  so  long  as  it  is  exercised 
in  good  faith:  Gisborne  v.  Gisborne,  2  A.  C.  300.  If  the  discre- 
tion is  not  exercised,  the  Court  will  exercise  it  for  them,  but  will 
have  regard  to  the  wishes  of  the  trustees  in  the  matter:  Re  Wise, 
JacJcson  v.  Patrott,  1896,  1  Ch.  at  p.  286.  No  discretionary 
powers  can  be  exercised  after  the  trustees  have  paid  the  trust 
fund  into  Court  under  sect.  42  of  the  Trustee  Act,  1893:  Re 
Murphy's  Trusts,  1900,  1  Ir.  R.  145. 

If  the  trustees  differ  as  to  the  exercise  of  a  discretionary  power,  Trustees 
the  Court  wiU  itself  consider  the  circumstances  of  the  case,  and  '  ^""S'- 
decide  whether  the  act  to  which  the  discretion  relates  ought  to  be 
done  or  not:  Windham  v.  Cooper,  24  L.  T.  793;  see  Re  Hilton, 
1909,  2  Ch.  548,  supra.  But  where  the  power  is  coupled  with  a 
trust  or  duty,  in  which  case  it  must  be  acted  upon  at  some  time  or 
another,  though  the  Court  would  enforce  its  exercise  in  the  case 
of  a  refusal  of  one  of  the  trustees  to  exercise  it  at  all,  it  will  not, 
at  the  instance  of  the  other  trustees,  interfere  where  he  merely 
declines  to  concur  in  a  particular  mode  of  exei-cising  it:  Tempest 
V.  Camoys,  21  C.  D.  571;  and  see  Marqids  Camden  v.  Murray, 
16  C.  D.  161;  Re  Bmrage,  Burningham  v.  Burrage,  62  L.  T. 
752;  as  to  investment,  see  Re  Smith,  Smith  v.  Thompson,  1896, 
1  Ch.  71.  In  the  case  of  a  power  to  sell  an  infant's  estate  at  the 
request  of  his  guardians,  the  Court  held,  partly  on  the  ground  of 
the  refusal  of  one  of  the  trustees  to  exercise  the  power,  and  parth' 
because  no  necessity  for  a  sale  was  shown,  and  the  nature  of  an 
infant's  estate  is  not  to  be  altered  in  the  absence  of  such  neoessitj', 
that  it  could  not  control  the  trustees'  discretion  on  an  application 
by  the  guardians  asking  it  to  do  so:  Marquis  Camden  v.  Miirrrri/, 
16  C.  D.  161. 

When  a  discretion  is  to  be  exercised  by  two  trustees,  and  only  Ex  poat/Mto 
one  of  them  has  acted,  a  subsequent  approval  and  sanction  by  the  approval- 
other  i.s  sufficient,  and  in  sucb  a  case  no  breach  of  trust  can  be  said 
to  have  been  committed:  Mr  sterna  v.  Car>-,  9  Eq.  260. 

Power  to  consent  to  Marriage.] — Where  trustees  have  power  AH  trustees 
to  consent  to  the  marriage  of  a  beneficiary  as  a  condition  prece-    °  <""^^®"  • 
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dent,  all  should  join  in  tte  consent,  aot  including,  it  seemte,  such 
as  have  renounced  the  trust:  Worthington  v.  Evans,  1  S.  &  S.  165; 
Boyce  v.  Corhally,  LI.  &  G.  (Plunk.)  102;  Euxns  v.  Addison,  4 
Jur.  X.  S.  1034;  but  where  anj  of  tliem  have  died,  the  consent  of 
the  survivors  is  sufBjcient:  Green  v.  Green,  2  J.  &  L.  529;  Daiuson 
V.  OKver-Massey,  2  0.  D.  753;  and  where  all  have  died,  the 
consent  is  dispensed  with:  Aislabie  v.  Rioe,  3  Madd.  256. 

In  Be  Nourse  (1899,  1  Ch.  63),  the  cases  on  the  much-discussed 
question  of  a  condition  precedent,  with  or  without  a  gift  over  or 
alternative  gift,  are  collected ;  if  provision  is  made  for  the  legatee 
in  any  event  the  condition  is  valid,  and  not  merely  in  terrorem. 

A  proviso  that  the  gift  should  operate  only  if  the  legatee  should 
marry  with  consent,  and  get  a  wife  with  a  substantial  fortune,  is  a 
valid  condition  precedent:  Fitzgerald  v.  Ryan,  1899,  2  Ir.  R.  637. 

A  gift  on  a  condition  which  has  become  impossible  of  fulfilment 
does  net  fail:  Curran  v.  Corbet,  1897,  1  Ir.  E.  343  (death  of  the 
testatrix  before  giving  consent  to  marriage). 

A  condition  providing  for  the  forfeiture  of  interests  in  realty  or 
personalty  under  a  settlement  in  favour  of  a  person  and  her 
children  upon  marriage  of  such  person  at  any  time  without  consent 
of  named  persons  is  valid  where  there  is  a  gift  over  upon  marriage 
without  consent:  Dashwood  v.  Bulkehy,  10  Ves.  230;  Lloyd  v. 
Branton,  3  Mer.  108;  Re  Whitings  Settlement,  1905,  1  Ch.  96. 

A  consent  by  a  father  to  a  marriage  in  his  Kfetime  is  equivalent 
to  a  consent  by  his  trustees  under  his  will:  Wheeler  v.  Warner,  1 
S.  &  S.  305;  Tweedale  v.  Tweedale,  7  C.  D.  633;  Re  Parle,  1910, 
2  Ch.  322;  and  see  Curran  v.  Corbet,  1897,  1  Ir.  R.  343;  but  a 
conditional  consent  by  a  testator  to  a  marriage  to  take  place  after 
his  death  does  not  dispense  with  the  necessity  of  the  trustee's 
consent;  Lowry  v.  Patterson,  I.  E.  8  Eq.  376. 

If  the  consent  is  to  be  in  writing,  that  direction  should  be  com- 
plied with:  Worthington  v.  Evans,  1  S.  &  S.  165;  Le  Jeune  v. 
Budd,  6  Sim.  441;  but  the  consent  may  be  given  substantially, 
though  not  in  terms,  by  conduct,  or  the  absence  of  disapproval,  or 
be  presumed  after  a  long  lapse  of  time:  Clarice  v.  Parker,  19  Ves. 
1,24;  Re  Birch,  17  Bea.  358;  Harrison  \ .  Mayor  of  Southampton, 
4  D.  M.  &  G.  137;  Re  Smith,  Keeling  v.  Smith,  62  L.  T.  181; 
and  a  general  permission  to  marry  at  the  discretion  of  the  cestui 
que  trust,  with  approbation  of  a  marriage  afterwards  contracted, 
will  be  sufficient:  Pollock  v.  Croft,  1  Mor.  181;  Mercer  v.  Rail, 
4  B.  C.  C   326. 

The  consent  may  be  validly  given  upon  condition  that  a  settle- 
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nient,  bo  made,  and  if  the  condition  be  not  complied  with,  a  gift 
o\ev  on  marriage  without  consent  will  take  effect:  Dashivood  v. 
Bulkcley,  10  Ves.  230.  The  consent  must  be  freely  given,  and  Coueeutby 
not  upon  pressure,  or  compelled  by  the  misconduct  of  the  parties, 
and  if  the  marriage  takes  place  without  such  free  consent  it  is 
equivalent  to  marriage  without  consent,  though  a  general  consent 
to  a  future  marriage  may  have  been  previously  given:  Re  Stephen- 
son, 18  ^Y    E.  1066. 

Trustees  may  refuse  to  consent  without  giving    axvf    reasons,  Refusal  of 
unless  it  is  proved  against  them  that  they  have  so  acted  from  any 
corrupt  motives:  Dashivood  v.  Bulkeley,  10  Ves.  230,  245;  Clarhe 
V.  Parker,  19  Ves.  1,  18;  and  see  Be  Whiting's  Settlement,  1905, 
1  Ch.  96. 

The  couseut   may   be  withdrawn  if  obtained  by  fraud,  or  if  Withdrawal 
circumstances  subsequently  come  to  the  knowledge  of  the  person  ofo™sent. 
in  loco  parentis  which,  had  they  been  known  at  the  time,  would 
ha^  e  caused  him  to  withhold  his  coiFsent,  but  not  otherwise:  Dash- 
ivood v.  Bidkeley,  supra;  Dillon  v.  Harris,  4  Bli.  JST.  E.  321;  Re 
Brown,  Ingall  v.  Broivn,  1904,  1  Ch.  120;  and  as  to  the  effect  of  Fraud, 
fraud  in  inducing  the  cestui  que  trust  to  marry  without  consent, 
see  Clarke  v.  Parker,  19  Ves.  p.  12. 

AVherc  the  marriage  is  not  to  be  against  the  consent  of  trustees.  Subsequent 
a  marriage  without  it  is  not  a  compliance  with  the  condition:  see  "o"^®"*- 
Reynish  v.  Martin,  3  Atk.  330;  Long  v.  Ricketts,  2  S.  &  S.  179; 
and  as  to  a  gift  upon  a  condition  restricting  marriage  without 
consent  as  being  void,  and  in  terrorem  only,  see  Re  Nourse,  1899, 
1  Ch.  63. 

Applications  to  Parliament — Bringing  Actions,  &C.1 — Bj- 
seel.  36  of  the  Settled  Land  Act,  1882,  "the  Court  may,  if  it 
thinks  fit,  approve  of  any  action,  defence,  petition  to  Parliament, 
Parliamentary  opposition,  or  other  proceeding  taken,  or  proposed 
to  be  taken,  for  protection  of  settled  land,  or  of  any  action  or 
proceeding  taken,  or  proposed  to  be  taken,  for  recovery  of  land 
being,  or  alleged  to  be,  taken  for  recovery  of  land  being,  or  alleged 
to  be,  subject  to  a  settlement,  and  may  direct  that  any  costs, 
charges,  or  expenses  incurred,  or  to  be  incurred,  in  relation  thereto, 
or  any  part  thereof,  be  paid  out  of  property  subject  to  the  settle- 
ment": see  Re  De  La  Warr,  16  C.  D.  587,  where  the  Court 
acted  upon  its  general  jurisdiction  to  allow  costs  so  incurred  by  a 
tenant  for  life;  and  see  Re  Dyas,  21  L.  E.  Ir.  369. 

The  Court  has  under  its  general  jurisdiction  directed  payment  Opposing 
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of  the  costs  iucurred  by  a  tenaat  for  life  in  successfully  opposiug 
Bills  before  Parliament  out  of  capital  moneys:  Be  Ormrod's 
Settled  Estate,  1892,  2  Ch.  318;  so  also  have  the  costs  of  tenant 
for  life  and  the  trustees  of  bringing  au  action  to  establish  a  right 
to  a  se\  eral  fishery  forming  pait  of  the  settled  estates  been  allowed: 
HumiUo)!  V.  Ttghe,  1898,  1  Ir.  E.  123.  As  to  the  costs  of  an 
appUcatiou  to  Parliament,  see  Stanford  v.  Roberts  (No.  2),  52 
L.  J.  Ch.  50. 

It  seems  not  to  be  settled  whether  trustees  can  be  restrained  by 
iujunctioi'  from  assenting  to  a  Bill:  Parker  v.  River  Dee  Nai-i- 
gation  Co..  1  De  G.  &  Sm.  192. 

Aftei-  an  action  for  the  administration  of  the  trust  estate,  the 
trustees  should  obtain  the  leave  of  the  judge  in  chambers  before 
instituting  or  defending  other  actions  with  regard  to  the  trust; 
and  if  they  proceed  without  leave  they  may  lose  their  right  to 
recover  the  costs  out  of  the  trust  property. 

Generally,  as  to  the  right  of  trustees  to  protect  trust  property 
from  any  threatened  injury,  direct  or  merely  probable,  see  Bright 
V.  North,  2  Ph.  220;  Att.-Gen.  v.  Mayor  of  Brecon,  10  C.  D. 
204;  Att  -Gen.  v.  Swansen  Corporatioyi,  1898,  1  Ch.  602. 
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Power  to  Compromise.^ — Upon  the  principle  that  parties 
cannot  contract  to  oust  the  jurisdiction  of  the  ordinary  Courts,  by 
setting  up  a  private  tribunal  constituted  by  themselves  (as  to 
which  see  Scott  v.  Avery,  6  H.  L.  C.  811),  a  testator  cannot  by 
his  will  take  from  the  Courts  the  power  of  adjudicating  on 
questions  of  construction  by  giving  that  power  to  his  trustees: 
Massy  v.  Rogers,  11  L.  E,.  Ir.  409,  where,  however,  the  trustees 
themselves  came  to  the  Court  to  have  such  questions  determined, 
notwithstanding  a  clause  in  the  wiU  directing  them,  or  their 
umpire,  to  determine  them. 

The  power  to  compromise  given  to  trustees  by  the  Trustee  Act, 
1893,  s.  21,  wliich  is  set  out  post,  p.  271,  extends  to  trusts  created 
as  well  before  as  after  the  passing  of  the  Aot:  sect.  21,  sub- 
sect.  (3). 

A  compromise  must  be  perfectly  free  from  concealment  or  fraud, 
and,  if  it  is  not,  trustees  who  enter  into  it  are  guilty  of  a  breaeh 
of  trust,  and.  in  the  absence  of  consent  or  acquiescence  on  the  part 
of  a  cestui  que  trust,  the  compromise  will  not  bind  them;  and  these 
view.s  would  probably  be  the  more  readily  held  where  the  com- 
promise is  of  a  debt  due  by  one  of  the  trustees  to  the  trust  estate: 
De  Cordova  v.  De  Cordova,  4  A.  C.  692;  see  Coolc  v.  Collingridge, 
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Jac.  607;  Re  Houghtan,  Hmoley  v.  Blake,  1904,  I  Oh.  622  (a  trustee  or 
compromise  with  a  co-executor).  oo-exeoutor. 

Upon  the  principle  of  the  joint  action  of  trustees  (see  ante,  Conipromise 
p.  206),  a  majority  of  them  cannot,  in  the  exercise  of  a  power  or  S^eteust^s^^^ 
a  discretion  {Tempest  v.  Lord  Camay s,  21  C.  D.  571),  bind  the 
minority;  aJid  if  a  compromise  is  accepted  by  some  only  of  the 
trustees,  even  acquiescence  by  the  rest  will  not  bind  the  trust 
estate  or  the  beneficiaries:  Liike  v.  South  Kensington  Hotel  Co., 
11  C.  D.  121.  If,  under  such  circumstances,  it  becomes  desirable 
to  bring  an  action  to  set  aside  or  to  enforce  the  compromise,  then 
such  trustees  as  have  jDrecluded  themselves  from  suing,  or  such  of 
them  as  refuse  to  be  bound,  as  the  case  may  be,  should  be  mad© 
defendants,  unless  the  case  is  one  in  which  the  Court  can,  under  its 
rules,  make  them  co-plaintiffs:     Ibid. ;  see  Adams  v.  Faynter, 

1  Coll.  530,  which  cases  also  probably  show  that  one  of  several 
trustees  can  bring  an  action  to  foreclose  a  mortgage,  making- 
defendants  the  rest  who  have,  by  entering  into  an  invalid  com- 
promise, become  debarred  from  suing  as  plaintiffs. 

A  compromise  of  rights,  in  which  infant  cestuis  que  trust,  or  To  bind 
married  women  restrained  from  anticipation,  are  interested,  cannot  ™^ants.  ^'''■ 
bind  them,  unless  the  Court,  being  of  opinion  that  the  compromise 
wiU  be  for  their  benefit,  sanctions  it:  Brooke  v.  Lord  Mostyn, 

2  D.  J.  &i  S.  37-3;  ^Yilton  v.  RUU  25  L.  J.  Ch.  152;  and  see 
Be  BircJiaU,  Wilson  v.  Birchall,  16  C.  D.  41;  Wall  v.  Rogers, 
9  Eq.  58.  When  the  compromise  is  sanctioned,  the  next  friend 
of  the  infants,  and  through  him  the  solicitor  for  the  infants,  has 
a  lien  for  his  costs  on  the  infants'  share  under  the  compzx)mise: 
Re  Wright's  Trust,  1901,  1  Ch.  317  The  Court  will  not  refuse 
to  sanction  a  proper  compromise  or  approve  a  scheme  when  it  is 
obviously  for  the  benefit  of  infants,  and  -will  allow  settled  pro- 
perty- to  be  withdi-awn  from  the  settlement  in  consideration  of  the 
substitution  of  something  else:  Re  Wells,  Boyer  v.  Maclean,  1903, 
1  Ch.  848,  where  Farwell,  J.,  on  the  authority  of  a  decision  of 
the  Coui't  of  Appeal  (not  reported),  approved  a  scheme  which 
in  effect  provided  for  a  sale  of  settled  contingent  reversions  in 
consideration  of  cash  down:  cf.  Re  Sew,  1901,  2  Ch.  535;  but 
see  Re  Tollemache,  1903,  1  Ch.  457;  (C.  A.)  955;  post,  p.  282. 

The  sanction  of  the  Court  wdl  be  ^athheld  if  parties  sui  juris  Dissent  of 
decline  to  accept  the  terms;   but  once  the  compromise  is  made,  "•  ?■  '• 
although  the  residuary  legatees  were  not  consulted  and  objected, 
it  will    not   be   disturbed,  provided    it  was    made    honestly  and 
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reasonably  {Be  Houghton,  Haniey  v.  Blake,  1904,  1  Ch.  622), 
and  without  negligence:   Eaton  v.  Buchanan,  1911,  A.  C.  253. 

Ord.  XVI.  r.  9a  of  E.  S.  C.  (1893)  provides  as  foUows:  — 

IJa.  "Where  in  proceedings  concerning  a  trust  a  compromise  is 
proposed  and  some  of  the  persons  interested  in  the  compi-omise  are 
not  parties  to  the  proceedings,  but  there  are  other  persons  in  the 
same  interest  before  the  Court  and  assenting  to  the  compromise, 
the  Court  or  a  judge,  if  satisfied  that  the  compromise  will  be  for 
the  benefit  of  the  absent  persons,  and  that  to  require  service  on 
such  persons  would  cause  unreasonable  expense  or  delay,  may 
approve  the  compromise  and  order  that  the  same  shall  be  binding 
on  the  absent  persons,  and  they  shall  be  bound  accordingly, 
except  where  the  order  has  been  obtained  by  fraud  or  non-dis- 
closure of  material  facts":  see  Saragossa,  dc.  Co.  v.  Collingham, 
1904, A.  C.  169. 

Trustees  desirous  of  obtaining  the  leave  of  the  Court  to  enter 
into  the  compromise  where  persons  not  sui  juris  are  interested, 
may  do  so  by  an  originatiag  summons,  under  Ord.  LV.,  or  if  an 
action  is  pending,  by  a  petition  or  summons  in  the  action,  or  even 
in  simple  cases  at  the  trial.  The  Court  requires  that  the  com- 
promise should  be  assented  to  by  the  next  friend  or  guardian,  and 
that  it  should  be  supported  by  the  afiidavit  of  the  solicitor  of,  or 
the  opinion  of  counsel  for,  the  infant,  showing  that  the  terms  are 
beneficial;  for  it  has  no  jurisdiction  to  force  a  compromise  upon 
infants  against  the  opinion  of  their  advisers:  Be  Birchall,  Wilson 
Y.  Birchall,  16  CD.  4:1. 

Where  a  compromise  had  been  sanctioned  by  the  Court  of  a 
claim  of  one  beneficiary  against  trustees  founded  upon  a  breach 
of  trust,  but  the  specific  breach  complained  of  was  not  before  the 
Court,  a  subsequent  action  by  infant  cestuis  que  trust,  though 
parties  upon  the  former  occasion,  was  held  to  be  justifiable,  on 
the  ground  that  it  was  by  no  negligence  on  their  part  that  no 
adjudication  on  the  question  had  taken  place,  and  the  trustees  were 
held  liable:  Wonnmi  v.  Worman,  43  C.  D.  296. 

A  compromise  arrived  at  between  parties  interested  under  a 
^vill  who  are  sui  juris  will  not  be  disturbed  if  taade  through  the 
intervention  of  a  solicitor  as  agent  for  all  parties,  provided  the 
solicitoi'  fully  explained  to  the  parties  their  legal  rights;  but  if 
the  solicitor  fails  in  such  duty,  or  by  taking  an  erroneous  view  of 
the  facts  or  the  law  misleads  a  party,  then  such  party  can  have 
the  compromise  set  aside:  Be  Boherts,  B.  v.  B.,  1905,  1  Ch.  704. 
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Originating  Summons  under  R.  S.  C.  1883,  Ord.  LV.]— By 
rule  3  of  (his  Order  trustees  under  any  deed  or  instrument,  or  any 
of  them,  trustees  or  cesfuis  que  tnist  under  the  trust  of  any  deed 
or  instrument,  may  take  out,  as  of  course,  an  originating  sum- 
mons for  the  detenniuatiou,  without  an  administration  of  tlic 
estate  or  trust,  of  any  of  the  following  questions  or  matters:  — 

"  (a)  Any  question  affecting  the  rights  or  interests  of  the  person 
claiming  to  be  creditor,  devisee,  legatee,  next  of  kin,  or  heir-at-law, 
or  cestui  que  trust:  (b)  The  ascertainment  of  any  class  of  credi- 
tors, legatees,  devisees,  next  of  kin,  or  others:  (c)  The  furnishing 
of  any  particular  accounts  hy  the  executors  or  administrators,  or 
ti'ustees,  and  the  vouching  (when  necessary)  of  such  accounts." 
[For  procedui-e  as  to  mode  of  taking  an  account,  see  Ord.  XXXIII. 
r.  3;  Huu'  v.  Lord  Winterton,  79  L.  T.  at  p.  344,  n.;  and  as  to 
"particular  account,'  see  Re  DartiiaU,  1895,  1  Ch.  p.  478;  Re 
Brown,  1895,  W.  X.  115]:  "  (d)  The  payment  into  Court  of  any 
money  in  the  hands  of  the  executors,  or  administrators,  or  trustees ' 
'^see  post,^.  533):  "  (e)  Dii-ecting  the  executors,  or  administrators, 
or  trustees  to  do  or  abstain  from  doing  any  particular  act  in  their 
character  as  such  executors,  administrators,  or  trustees:  (f)  The 
approval  of  any  sale,  purchase,  compromise,  or  other  transaction: 
(g)  The  detei-mination  of  anj-  question  arising  in  the  administra- 
tion of  the  estate  or  trust."  '  A  question  indirectly  arising  in  the 
administration  of  an  estate  or  trust,  but  neverthele^  dehors  the 
administration  of  the  estate,  Avill  not  be  determined:  Re  Bowes,  38 
Sol.  J.  81.] 

It  has  been  pointed  out  that  the  limit  of  the  jurisdiction  under  Limit  of 
this  rule  is  to  be  drawn  at  cases  in  which,  before  its  promulgation,  ^"^'^  '"  '°"" 
it  would  have  been  possible  to  obtain  judgment  for  the  adminis- 
tration of  the  estate,  and  on  this  ground  it  was  held  that  questions 
between  legal  beneficial  devisees  could  not  be  determined  upon 
the  summons.  But  this  has  been  altered  by  Ord.  LIVa.  r.  1,  and 
now  any  question  of  construction  can  be  decided  on  originating 
summons,  unless  the  Gom-t  thinks  it  ought  to  be  the  subject  of 
an  action:  Mason  v.  Schuppmer,  81  L.  T.  147;  Lewis  v.  Green, 
liH)-'),  2  Ch.  340;  and  undei'  this  rule  the  Court  has  decided  future 
questions:  Re  Freme,  1895,  2  Ch.  256,  778. 

The  Court  will  not  on  such  summons  decide  questions  affecting  Breach  of 
third  persons  claiming  adversely  to  the  trust:  Re  Bridge,  56  L.  .J.  *^"'''- 
Cli.  779:   7?^  Royle,  43  C.  D.  18;   Herrick  v.  Cooper,  1899,  1 
Ir.   R.  321;   nor  questions  which  involve  charging  trustees  with 
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breach  of  trust:  Re  Weall,  Andreios  v.  Weall,  4:2  C.  D.  674;  but 
see  Re  Seil,  Hemming  v.  Neil,  62  L.  T.  649;  Re  Stuart,  74  L.  T. 
546,  548;  Re  Seivlwid,  1904,  W.  X.  181,  where  Kekewich,  J., 
upheld  a  finding  of  the  Master  disallowing  an  item  which  came 
out  naturallr  (on  the  ta,king  of  an  account)  as  a  breach  of  trust; 
nor  where  there  is  a  dispute  as  to  the  facts:  Nutter  v.  Holland, 
1894,  g  Ch.  p.  410;  Re  Stuart,  74  L.  T.  546,  548;  Beamish  v. 
Whityiey,  1908,  1  Ir.  E.  38;  nor  accounts  on  the  footing  of  wilful 
default:  Bowse  v.  Gorton,  1891,  A.  C.  at  p.  192;  fie  Hengler, 
1893,  W    N.  37. 

Under  sub-sect,  (e)  the  Court  will  not  entertain  a  summons 
directing  trustees  to  do  or  not  to  do  some  act  outside  the  scope 
of  their  trust,  such  as  compelling  them  to  concur  in  a  sale  in  a 
partition  action:  Suffolk  v.  Laurence,  32  W  R.  899;  Re  Mor- 
rison, M.  V.  M.,  1901,  1  Ch.  701,  704.  The  Court  has  jurisdic- 
tion on  originating  summons  to  remove  a  trustee  who  has  become 
bankrupt  (Re  Belts,  41  Sol.  J.  209),  or  who  is  convicted  of 
felonj^:  fie  Danson,  48  W.  R.  73.  But  a  summons  by  trustees 
to  decide  what  beneficiaries  are  eiititled  to  a  conveyance,  the  ques- 
tion being  whether  a  power  was  void  for  remoteness,  was  enter- 
tained: fie  Hargreaves,  Midgleg  v.  Tatley,  43  C.  D.  401;  see  Be 
Parsons,  Siockley  v.  Parsons,  45  C.  D.  51;  fie  Herchnan's  Trusts, 

31  L.  E.  Ir.  87;  so  also  was  a  question  relating  to  the  claim  of  a 
beneficiary  against  the  estate  for  services  rendered:  Re  AMridge, 
A.  V.  A.,  1894,  2  Ch.  59;  and  an  application  to  let  a  tenant  for 
life  into  possession:  Re  yewen,  Xewen  v.  Barnes,  1894,  2  Ch.  297. 

The  Court  has  refused  to  allow,  on  summons,  a  claim  involving 
the  setting  aside  of  a  release,  and  required  a  writ  to  be  issued  in 
an  action  for  that  purpose:  fie  Ellis,  Kelson  v.  Ellis,  37  W  E. 
91;  but  see  fie  Garnett,  Gandy  v.  Macaulay,  32  W  E.  474;  nor 
wiU  it  on  summons  set  aside  a  compromise:  Emeris  v.  Woodward, 
43  C.  D.  185;  see  also  Gilbert  v.  Endean,  9  C.  D.  259. 

A  claim  by  a  person  alleging  a  right  to  be  included  in  a  class, 
amongst  whom  a  distribution  has  actually  been  made,  is  not  a 
proper  case  to  be  raised  on  an  originating  summons:  fie  Wart'en, 

32  W.  R.  916;  nor  a  claim  to  determine  whether  a  person  had 
accepted  the  trusts,  which  he  denied,  and  to  appoint  a  new  trustee 
in  his  place,  he  refusing  to  concur  in  an  appointment:  Elivorthy  v. 
Harvey,  60  L.  T.  30. 

The  Court  has,  under  Ord.  LV  r.  10,  a  discretion  as  to  granting 
or  refusing  general  administration,  and  now  rarely  makes  an  order 
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to  that  extent.  It  will  certainly  not  do  so  'where  the  question  at 
issue  is  one  which  is  sufficiently  isolated  from  matters  of  account  or 
inquiry  to  admit  of  all  differences  between  the  parties  being  set  at 
rest  by  the  decision  of  that  question:  Re  Wilson,  Alexander  v. 
Colder,  28  CD.  457,  461;  Re  Gyhon,  29  C.  D.  834;  Campbell  v 
Gillespie,  1900,  1  Ch.  225;  Re  Be  Qiiettevillc,  19  T.  L.  U.  383; 
and  such  matters  as  arise  in  the  management  of  a  trust,  and  'most 
questions  of  construction  may,  and  generally  ought  to,  be  raised 
by  summons  under  rule  3  of  the  Order;  but  if  a  limited  order  for 
administration  is  necessary,  the  Court  -will  grant  it  {Re  Blake, 
Jones  V.  Blake,  29  C.  D.  913),  restricting  the  accounts  and 
inquiries  to  what  is  indispensable,  and  often  directing  that  some 
of  them  are  not  to  be  proceeded  with  without  the  personal  sanction 
of  the  judge.  Where  a  testator  directs  his  estate  to  be  adminis- 
tered in  Court,  due  regard  Avill  be  had  to  that  direction,  and  an 
order  will  be  made,  but  it  does  not  prevent  the  Court  from  limiting 
the  order  according  to  the  circumstances  of  the  case:  Re  Stocken, 
Jones  V.  Hawkins,  38  C.  D.  319. 

The  judge  ought,  upon  a  summons  asking  for  the  determination  Costs. 
of  a  question  under  rule  3,  to  exercise  his  discretion  as  to  coists 
under  Ord.  LXV.  r.  1,  or  reserve  them  if  he  directs  inquiries, 
even  though  only  some  of  the  beneficiaries  are  before  him;  in  a 
proper  case  the  Court  will  not  only  deprive  the  trustee  of  costs, 
but  order  him  to  pay  costs  as  well,  after  order  made  for  inquiries, 
&c.,  as  down  to  the  hearing:  Easton  v.  Landor,  67  L.  T.  833; 
Miall  V.  Pearce,  79  L.  T.  726;  see  further  as  to  costs,  post. 
Chap.  XLII. 

When  money  or  stock  was  bequeathed  to  one  for  life,  with  I'avment  of 
remainder  to  another  absolutely,  the  Court  was  formerly  in  the  f"'"'^  legaoy 
habit  as  of  course  of  ordering  the  fund  to  be  secured  in  Court;  but 
this  is  not  now  the  rule,  and  the  order  will  only  be  made  if  the 
fund  is  in  danger,  or  on  some  other  reasonable  ground:  Re 
Braithwailc,  Braithn-aite  v.  Wallis,  21  C.  D.  121,  where  the 
tenant  for  life  had  appointed  trustees  under  a  direction  in  the  will. 

Power  to  cut  Timber,  work  Mines,  &c.J — Where  a  power  is 
given  to  trustees  to  cut  timber  for  necessary  repairs,  they  may  cut 
timber  on  one  part  of  the  estates  for  repairs  on  another  part,  and 
may  sell  timber  when  cut,  to  pay  for  timber  of  the  same  species 
with  the  timber  so  sold  to  be  applied  in  necessary  repairs,  so  long 
as  they  cut  no  more  on  the  whole  property  than  the  repairs  of  the 
whole  properly  require:   Att.-Gen.  v.  Geary,  3  ]\Icr.  514. 
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Trustees  having  a  general  superintending  control  over  the  estate 
may  cut  decaying  timber  and  pay  the  proceeds  according  to  the 
settlement  trusts:  Waldo  v.  Wald^,  7  Sim.  261;  12  Sim.  107.  As 
to  the  rights  of  parties  to  timber  money,  see  Lewis  Bowles'  case, 
Tudor,  L.  C.  E.  P  p.  27;  Be  BkJge,  Hellard  v.  Moodij,  31  C.  D. 
at  p.  508. 

Trustees  may  cut  timber  for  thinning  plantations,  in  order  to 
improve  the  rest  of  the  trees,  and  the  proceeds  of  such  thinnings 
after  deducting  exijeuses  will  belong  to  the  tenant  for  life,  but 
the  decaying  timber  belongs  to  the  inheritance :  Be  TreVor  Batty e, 
1912,  2  Ch.  339;  CowUy  v.  Wellesley,  35  Bea.  637;  and  see 
Hont/wood  V.  Bony  wood,  18  Eq.  306.  And  as  to  the  rights  of 
a  tenant  for  life  to  cut  timber  upon  a  "  timber  estate,"  see  Dash- 
loood  V.  Magniac  (Xo.  1),  1891,  3  Ch.  307. 

Where  the  Court  in  an  administration  suit  orders  timber  to  be 
sold,  the  tenant  for  life  takes  a  life  interest  in  the  proceeds  of  sale 
though  impeachable  for  waste:  see  Tooker  v.  Armesley,  5  Sim. 
235;  and  the  proceeds  remain  personalty  and  all  the  incidents  of 
conversion  foUow;  Hartley  v.  Pendwves,  1901,  2  Ch.  498,  fol- 
lowing Steed  V .  Preece,  18  Eq .  192 .  In  Ireland  the  Courts  have 
taken  the  opposite  view  and  no  conversion  foUows:  see  Be  Hall, 
31  L.  R.  Ir.  416;  and  cf.  Scott  v.  Scott,  9  L.  E.  Ir.  367  ' 

They  may  continue  to  work  open  pits  for  gravel,  &c.,  and  the 
tenant  for  life  will  have  the  benefit:  35  Bea.  638;  and  see  EUas 
V.  Snotodon  Slate  Co.,  4  App.  Ca.  454. 

They  may  grant  portions  of  the  waste  of  a  manor,  as  being  the 
ordinary  mode  of  enjoying  such  property,  the  fines  on  the  conse- 
quent admissions  belonging  to  the  tenant  for  life:  Earl  Cowley  v. 
Wellesley,  35  Bea.  641;  Be  Medous,  Norie  v.  Bennett,  1898,  1 
Ch. 300. 

But  the  charges  for  fencing  off  such  grants  are  payable  out  of 
the  estate:  Earl  Cowley  v.  Wellesley,  supra;  see  Be  Verney,  1898, 
ICh.  508. 

With  regard  to  the  right  of  a  legal  tenant  for  life  to  work  open 
mines,  see  Bagot  v.  Bagot,  32  Bea.  509;  Clavering  v.  Clavering, 
2  P.  W  388:  Elias  v.  Snmodon  Co.,  sxpra.  As  to  rents  of  mines 
previously  unopened,  see  Campbell  v.  Wardlow,  8  X.  C.  641;  Be 
Bobinsons  Settlement  Trust,  1891,  3  Ch.  129;  Chaytorv.  Trotter, 
87  L.  T.  33;  Be  Fullerton,  94  L.  T.  667  As  to  rents  of  mines 
under  lease  agreed  to  be  granted  by  a  testator  but  not  actually 
granted  at  his  death.  Be  Kemeys-Tynte,  1892,  2  Ch.  211. 
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Where  trustees  hold  moiiej'  arising  from  mineral  rents  liable  to  Mine  rents 
be  re-invested  in  the  piirehaso  of  other  lands,  and  a  severance 
takes  place  between  the  mines  and  the  surface,  such   money  is 
land  and  passes  with  the  limitations  of  the  surface:  Be  Sicniih,  10 
C    D.  499;  and  sec  the  Settled  Land  Act,  1882,  s.  11. 

In  absence  of  mala  fidfls  money  paid  to  a  legal  tenant  for  life  Money  paid 

on  a  surrender  of  a  lease  belono-s  to  the  tenant  for  life  as  a  casual  oj  surrender 

o  ot  lease. 

profit:  Re  Hmloke's  Estate,  1902,  1  Ch.  941;  but  see  Re  Rodes, 
1909,  1  Ch.  815. 
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CHAPTER  XVIII. 

GETTING   IN   THE    TRUST    ESTATE — CARRYING   ON    A   BUSINESS- 
GETTING  IN  WASTING  SECURITIES. 


Personal 
securities. 


Giving  time. 


It  is  the  duty  of  trustees,  as  soon  as  tliey  have  accepted  the  office, 
to  caU.  in  and  coUeot  such  parts  of  the  estate  as  are  not  in  a  proper 
state  of  investment:  Styles  v.  Guy,  1  Mac.  &  G.  422,  431.  And 
this  duty  remains  unaffected  by  the  fact  that  the  trustees  are  not 
regularly  appointed:  Taylor  v.  Millington,  4  Jur.  N.  S.  204. 
Apart  from  liability  as  trustee  or  executor  de  son  tort  a  trustee  or 
executor  -ndll  not  be  held  liable  for  breach  of  duty  or  devastavit 
for  acts  or  omissions  before  he  accepts  office:  see  lie  Stevens,  Cooke 
V.  Stevens,  1898,  1  Oh.  162. 

If  any  portion  of  the  estate  is  held  upon  personal  security  only, 
such  as  bills,  bonds  or  the  like,  especially  if  infants  are  interested, 
it  should  be  forthwith  got  in:  Poivell  v.  Evans,  5  Ves.  838; 
Byrne  v  Norcott,  13  Bea.  336.  This. duty  is  equally  incumbent 
upon  the  trustee  whether  the  debtor  is  a  stranger  or  a  co-trustee: 
Paddon  v.  Richardson,  7  D.  M.  &  G.  563,  082;  or  a  person  of 
good  credit:  Re  Grindey,  Clews  v.  Grindey,  1898,  2  Ch.  593. 
And  a  direction  to  get  in  "  as  soon  as  conveniently  may  be,"  does 
not  limit  this  liability  so  far  as  personal  securities  are  concerned: 
Bidlock  V.  Whentley,  1  Coll.  130;  Buxton  x.  Buxton,  1  M.  &  Cr. 
80,  93;  Grove  v  Price,  26  Bea.  103;  nor  will  express  power  to 
leave  money  outstanding  on  the  personal  security  of  a  trading 
firm,  after  a  change  of  partners  in  it  has  taken  place:  Cummins 
V.  Cummins,  3  J.  &  L.  64. 

The  Judicial  Trustees  Act,  1896,  s.  3,  sub-s.  1,  will  often  afford 
relief  to  trustees  guilty  of  breach  of  trust  in  not  getting  in  the 
estate:  Re  Grindey,  supra;  see  Chapter  XLIII. 

But,  at  least  where  the  trustees  act  in  good  faith  (Re  Owens, 
Jones  V.  Oiren-s,  47  L.  T.  at  p.  64),  they  now  have  a  large  power 
of  giving  time  to  debtors  to  the  estate,  formerly  under  sect.  37  (2) 
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of  the  Conveyancing  Act,  1881,  and  now  under  sect.  21  of  the 
Trustee  Act,  1893,  which  enacts  that — 

"  (1.)  An  executor  or  administrator  may  pay  or  allow  any  debt  or  Power  for 
claim  on  any  evidence  that  he  thinks  sufficient.  n^nistratorlf ' 

"  (2.)  An  executor,  or  administrator,  or  two  or  more  trustees,  acting  and  trustees 
together,  or  a  sole  aoting  trustee  where  by  the  instrument,  if  any,  t^^  "^'mpountl, 
creating  the  trust  u  sole  trustee  is  authorised  to  execute  the  trusts 
and  powers  thereof,  may,  if  aud  as  he  or  they  may  think  fit,  accept  any 
composition  or  any  security,  real  or  personal,  for  any  debt  or  for  any 
property,  real  or  personal,  claimed,  and  may  allow  any  time  for  pay- 
ment for  any  debt,  and  may  compromise,  compound,  abandon,  submit 
to  arbitration,  or  otherwise  settle  any  debt,  account,  claim,  or  thing 
whatever  relating  to  the  testator's  or  intestate's  estate  or  to  the  trust, 
and  for  any  of  those  purposes  may  enter  into,  give,  execute,  aud  do 
such  agreements,  instruments  of  composition  or  arrangement,  releases, 
and  other  things  as  to  him  or  them  seem  expedient,  without  being 
responsible  for  any  loss  occasioned  by  any  act  or  thing  so  done  by  him 
or  them  in  good  faith. 

■'  (3.)  This  section  applies  only  if  and  a>  far  as  a  contrary  intention 
is  not  expressed  in  the  instrument,  if  any,  creating  the  trust,  and  shall 
have  efEect  subject  to  the  terms  of  that  instrument,  and  to  the 
provisions  therein  contained." 

The  section  involves  the  exercise  of  an  active  discretion,  not  the 
mere  passive  attitude  of  leaving  matters  alone,  and  therefore  no 
relief  is  afforded  where  loss  has  arisen  from  carelessness  or  supine- 
ness:  Re  Greenwood,  105  L.  T.  509. 

When  less  than  the  whole  number  of  trustees  (not  being  trustees  Compromise 
of  a  charity)  accept  a  composition,  though  no  breach  of  trust  may  ^  ™*  ''^^' 
be  thus  committed,  and  the  non-participating  trustees  may  have 
acquiesced  by  their  conduct  in  the  transaction,  yet  as  all  the 
trustees  arc  bound  to  act  together  (see  ante,  p.  "206),  such  a  com- 
position will  not  bind  the  trust  estate  or  the  cestuis  que  trust : 
Luke  V.  South  Kensington  Hotel  Co.,  11  C.  D.  121.  As  to  com- 
promising with  one  of  themselves  and  compromising  generally, 
see  ante,  p.  262. 

Where  a  fund  was  held  by  trustees  for  A.  for  life  and  others  in  Recognitiou 
remainder,  and  the  reversion  was  afterwards  settled,  it  was  held 
that  A.  and  the  trustees  of  the  subsequent  settlement  could  call 
upon  the  original  trustees  for  a  transfer  of  the  trust  fund,  though 
the  settlement  gave  no  express  power  to  receive  it  by  anticipation : 
Anson  \.  Potter,  13  C.  D.  141. 

In  the  ordinary  case  of  a  covenant  to  pay  mone\'  which  is  settled  Covenant  to 

■^  i     ^  ■  p^y.  money. 


of  eiib-eettle- 
ment. 
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Exceptions. 


under  a  marnage  settlement,  or  where  money  is  secured  by  the 
bond  of  the  person  undertaking  to  bring  it  into  NOttlement, 
trustees  will  be  personally  liable  if  they  do  not  take  steps  at  the 
proper  time  ta  get  it  in:  FenwicJ;  v.  Greenivell,  10  Bea.  412;  or 
at  least  they  must  obtain  ample  beturity  for  its  payment;  IT  alker 
V.  Symonds,  3  Sw.  1.  If  the  wiU  contains  a  direction  that  "  suffi- 
cient security  "  is  to  be  taken,  it  is  not  enough  to  take  only  the 
bond  of  the  debtor:  Mills  v.  Osborne,  7  Sim.  30.  And  if  the 
money  is  payable  by  instalments  the  trustees  should  sue  for  each 
instalment,  unless  they  are  otherwise  sufficiently  secured:  Caffrey 
V.  Darby,  6  Ves.  488. 

There  is  nothing  to  prevent  trustees  from  receiving  money 
covenanted  to  be  paid  at  a  given  time  before  that  time  has 
arrived:  Mills  v.  Osborne,  7  Sim.  30. 

If  a  trustee  is  in  doubt  as  to  whether  or  not  he  should  sue  for  a 
debt  due  to  the  trust  estate  on  a  covenant  or  bond,  he  should 
institute  proceedings  by  originating  summons  to  obtain  the  sanc- 
tion of  the  Court  to  sue  or  to  abstain  from  suing;  and  the  Court 
■sviU  either  direct  an  action  to  be  brought  or  not,  or  permit  the 
debt  to  be  left  outstanding  for  a  further  definite  period:  Re 
Brogden,  Billing  v.  Brogden,  38  C.  D.  546,  556.  Trustees  should 
take  into  consideration  the  amount  of  trust  money  at  stake  before 
applying  to  the  Court:  Re  Grindey,  1898,  2  Ch.  593,  602.  In  a 
doubtful  case,  e.g.,  compromising  with  one  of  themselves,  trustees 
may  be  liable  for  breach  of  trust  in  neglecting  to  apply  to  the 
Court:  Re  Houghton,  Hawley  v.  Blalce,  1904.  1  Ch.  622,  626. 

Trustees  are  not  justified  in  desisting  from  suing  the  debtor 
merely  because  they  may  thereby  injure  his  credit:  Moyle  v. 
Moyle,  2  R.  &  M.  710^  compare  Re  Owens,  Jones  v.  O'cens,  47 
L.  T.  61. 

A  trustee  cannot,  in  order  to  excuse  himself  from  a  loss  occa- 
sioned by  the  omission  to  get  in  an  asset,  throw  the  onus  on  the 
cestui  que  trust  to  show  that  anything  would  have  been  recovered 
if  the  trustee  had  done  his  duty;  he  himself  must  prove  that  if  he 
had  used  due  diligence  at  or  immediately  after  the  time  when  the 
amount  became  payable  he  would  not  have  recovered:  Tebbs  v. 
Carpenter,  1  Madd.  290;  Styles  v.  Guy,  1  Mac.  &  G.  422;  Se 
Brogden,  Billing  v.  Brogden,  38  C.  D.  546;  Re  Hurst,  Addison  v. 
Topp,  63  L.  T.  665. 

The  trustee  must  act  in  good  faith,  and  must  not  be  careless 
or  supine:  Re  Greenwood,  105  L.  T.  509. 

An  exception  to  this  rule  arises  where  from  the  circumstances  it 
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becomes  impossible  to  get  in  the  fund,  as  where  trustees  were  to 
receive  a  sum  payable  out  of  the  surplus  capital  of  a  business,  and 
in  order  to  ascertain  what  suoh  surplus  capital  consisted  of  it  would 
have  been  necessary  to  stop  the  business,  which  the  trustees  could 
not  do,  since  they  were  under  a  trust  to  carrj'  it  on:  Howley  v. 
Adams,  2  H.  L.  C.  725. 

Where  the  period  at  which  a  particular  outstanding  liability  is  Debt  due  at 
to  be  called  in  is  deferred  beyond  the  usual  period  of  a  year  from 
the  death  of  the  testator,  the  duty  at  the  expiration  of  the  deferred 
period  to  call  in  the  money  is  still  greater,  since  the  trustees  ought 
to  assume  that  during  that  time  the  executors  of  the  covenantor 
have  had  ample  time  to  provide  for  the  payment:  Billing  v.  Brog- 
den,  38  C.  D.  at  p.  564;  and  the  test  as  to  whether  the  trustees, 
would  be  liable  for  the  loss  occasioned  by  the  delaj^,  is  whether 
they  have  or  have  not  done  that  Avliieh  it  was  their  duty  to  do, 
namely,  to  demand,  and  take  the  best  means  of  enforcing,  pay- 
ment: ihid.,  p.  567;  dough  v.  Bond,  3  A^ly.  &  Cr.  490,496;  and 
see  Ee  Hurst,  Addisou  v.  Tnpp,  63  L.  T.  665,  668;  67  L.  T.  96. 

When  the  trust  fund  wliicli  is  settled  is  in  the  hands  of  the  Pund  in  hands 
settlor,  OT  of  other  trustees,  or  of  a  stranger,  it  should  be  called  in 
■ndthout  delay;  and  this  duty  is,  of  course,  the  stronger  if  the 
trustees  have  knowledge  of  any  circumstance  which  may  endanger 
the  fund:  McGachen  v.  Dew,  15  Bea.  84;  but  delay  in  calling  in 
may  be  excused  if  the  executors  know  that  the  fund  is  in  the  hands 
of  a  oo-esiecutor  whom  they  have  no  reason  to  suspect  of  mis- 
conduct: Re  Gasquoine,  1894,  1  Ch.  470. 

Trustees  should  never  sign  a  receipt  for  a  fund  wliich  they  do  Receipt  with - 
not  actualh-  receive,  for  they  will  be  liable  for  it  if  it  has  by  such  ""*  actual 

'_  '  -^  ''  payment. 

means  got  into  the  hands  of  a  co-trustee  or  others  and  been  lost: 
Westmoreland  v.  Holland,  19  W  B.  302;  and  if  the  settlement  False  recital 
contains  a  recital  of  a  transfer  to  the  trustees,  they  are  bound  by 
it  as  much  as  if  there  had  been  an  actual  transfer;  so  that  if  the 
fund  has  not  in  fact  been  vested  in  them,  they  remain  liable  for  it 
to  the  cestnis  que  frM.s'f,  who  are  not  bound  to  make  any  further 
inquiry  as  to  whether  the  fund  had  been  actually  transferred  or 
not:  Story  v.  Gape,  2  Jur.  N.  S.  706;  Stone  v.  Stone,  5  Ch.  74: 
and  see  Enatchbull  v.  Fearnhrad,  3  My.  &  Cr.  122. 

If  a  man  covenants  to  settle  a  fund  which  he  r'etains,  or  settles  When  debt 
a  fund  which  is  falsely  recited  to  have  been  paid  to  a  trustee,  he    ""^  ' 
himself  becomes  a  trustee  of  it,  and  liis  estate  will  be  liable,  not- 
withstanding the  Statute  of  Limitations:  see  CoxiveU  v.  Fraitk- 
linsU,  11  L.  T.  153;  F^dlan  v.  Koe,  1913,  1  Ch.  9;  and  the  fund 
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can  be  followed  by  the  trustees  and  claimed  from  a  volunteer: 
Vullan  V.  Koe,,  supra;  but  if  he  merely  covenants  for  payment 
of  a  sum  to  trustees,  that  sum  remains  a  debt  which  will  be  barred 
by  time:  St(me  v.  Stone,  5  Ch.  74;  Spickemell  v.  Hotham,  Kay, 
669;  as  to  the  operation  of  the  Statute  of  Limitations,  see  How 
V.  Lord  Winterton,  1896,  2  Ch.  626. 

Trustees  are  bound,  as  we  have  shown,  to  get  in  money  out- 
standing upon  a  covenant,  except  in  the  cases  mentioned,  and 
they  cannot  shield  themselves  behind  advice  to  the  contrary  given 
to  them  by  their  solicitor,  even  if  he  has  been  solicitor  to  the 
settlor:  Bullock  v.  Wheatley,  1  CoU.  130;  Billing  v.  Brogden,  38 
C.  D.  546. 

When  the  outstanding  asset  is  a  debt  owing  by  persons  abroad 
a  sufficient  time  to  communicate  with  them  is  allowed:  Byrne  v. 
Norcott,  13  Bea.  336. 

When  a  debtor  to  the  estate  is  also  a  legatee,  the  trustees  are 
justified  in  withholding  his  legacy  until  the  debt  is  discharged 
(Re  Akerman,  1891,  3  Ch.  212),  even  though  the  legacy  be 
specific:  Be  Taylor,  Taylor  v.  Wade,  1894,  1  Ch.  671. 

The  fact  that  cestuis  que  trust  request  the  trustees  to  call  in  a 
particular  debt  ha-s  been  in  some  cases  put  forward  as  a  ground 
for  charging  them  for  their  omission  to  sue  for  it.  In  Caney  v. 
Bond  (6  Bea.  486),  such  a  request  was  relied  upon  by  Lord 
Langdale;  but  that  case  has  been  expressly  disapproved  by  Jessel, 
M.  E.,  in  Re  Owens,  Jones  v.  Owens,  47  L.  T.  61.  And  where 
the  trustees  had  a  discretion  under  the  will  as  to  whether  they 
should  call  in  a  debt  or  not,  it  was  held  that  they  ought  not  to 
do  so  if,  in  the  exercise  of  that  diaiaretion,  they  were  clearly  of 
opinion  that  it  was  expedient  to  leave  it  outstanding:  P addon  v. 
Richardson,  7  D.  M.  &  G.  563,  583,  where  only  one  of  the  cestuis 
que  trust  requested  them  to  get  it  in,  and  there  was  evidence  that 
neither  the  remaining  beneficiaries,  nor  the  other  trustees,  desired 
the  contrary.  In  Kempland  v.  Humphrips  (2  Jones,  726),  there 
was  a  provision  in  the  settlement  that  a  debt  was  not  to  be  called 
in  without  the  request  of  the  tenants  for  life,  and  on  tender  of  it 
by  the  executors  of  the  debtor,  it  was  field  that  the  trustees  must 
receive  it,  even  against  the  wish  of  the  tenants  for  life. 

Trustees  would  be  justified  in  decKning  to  sue  a  debtor  who  had 
a  complete  defence  by  way  of  counterclaim  against  all  the  bene- 
ficiaries: BanJi-es  v.  Jarris,  1903,  1  K.  B.  549,  where  a  plaintiff 
trustee  was  met  bv  the  defence  that    the    sole    beneficiarv    was 
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indebted  to  the  defendant  to  a  larger  amount:  see  Judicature  Act, 
1873,  s.  24,  sub-ss.  2  aaid  3. 

Where  the  trustee  is  ako  interested  in  a  fund  which  ought  to  Acquiescence. 
have  been  got  in,  but  has  been  lost  by  the  insolvency  of  the  person 
in  whose  hands  it  has  remained,  though  he  could  not,  as  cestui  que 
trust,  c-a.ll  upon  his  co-tru&tees  to  replace  the  fund,  he  is  still 
entitled  to  recover  it  from  that  person,  his  double  character  not 
constituting  a  case  of  acquiescence  barring  hie  right:  Butler  v. 
Carter,  5  Eq.  276. 

Trustees  who  execute  a  trust  deed,  and  thereby  accept  the  trusts  Debt  due 
of  it,  are  bound  to  enforce  j)ayment  of  a  sum  in  the  hands  of  one 
of  them  which  is  subject  to  the  trusts;  and,  unless  the  person 
beneficially  entitled  is  shown  to  have  acquiesced  in  leaving  the 
money  outstanding,  they  will  be  liable  to  refund  it  if  it  is  lost  by 
the  insolvency  of  the  trustee  in  whose  hands  it  has  remained: 
Jones  V.  Higgins,  2  Eq.  538.  But  though  such  acquiescence 
might  affect  the  interest  of  the  person  guiltv'  of  it,  it  is  ineffectual 
lis  against  those  entitled  in  remainder:  Butler  \.  Carter,  5  Eq.  276. 

T^Tiere  payment  of  ii  debt  is  enforceable  in  equity  only,  so  that  Equitable 
the  destui  que  trust  might  hare  recovei-ed  it  himself,  the  trustee 
^^'ill  not  be  liable  for  not  calling  it  in:  Paddon  v.  Richardson, 
7  D.  M.  &  Gr.  563;  but  if  the  trustee  induces  the  cestui  que  trust 
to  beKeve  that  the  fund  has  been  got  in  and  inx-ested,  he  cannot 
avail  himself  of  the  excuse  that  the  cestui  que  trust  could  have 
sued:  Horton  v.  Brocklehurst,  29  Bea.  504. 

A  trustee  who  had  been  abroad  with  his  regiment  for  the  period  Absent 
during  which  a  personal  security  ought  to  have  been  got  in,  was  *^'^^*'^- 
held  equally  liable  with  his  co-trustees:    Byrne  v.   Norcntt,   13 
Bea.  336. 

A  ffood  mortgage  security  should  not  be  called  in  until  the  Calling  in 

-  ■      -I  1  "•  11-  .1  -i  -11   mwtg-ag-es. 

money  is  required,  or  there  is  reason  to  believe  the  security  ^ali 
fail,  or  because  it  is  for  the  benefit  of  aU  parties  interested  that  it 
should  be  called  in:  Re  Chapman,  Cocks  v.  Chapman,  1896,  2  Ch. 
763;  Orr  v.  Neuion,  2  Cox,  277;  Ames  v.  Parkinson.  7  Bea.  379. 
383;  Robinson  v.  Robinson,  1  D.  M.  &  G.  247,  263. 

If  the  security  be  found  deficient,  though  the  tenant  for  life  Mortgages 
refuse  the  required  consent,  the  trustees  should  insist  on  calling  in  defiXnt" 
so  much  as  is  not  covered  b}-  the  security:  Harrison  v.  Thexton, 
4  Jur.  N.  S.  550;  see  Thornton  v.  Rowley.  10  Ves.  129, 137  To 
render  trustees  liable  for  lo^  in  retaining  an  authorised  security 
owing  to  depreciation  in  value,  wilful  default  as  well  as  want  of 
ordinary  prudence  must  be  proved:  Re  Chapman.  Corks  v.  Chap- 

l.s  ,2) 


•J76 


GETTING  IN  THE  TRUST  ESTATE. 


Xo  duty  to 
sue  at  their 
own  expense. 


Trustees  lend- 
ing names  to 
eestuis  qiie 

tnist. 


Trustees  not 
agents  for 
cestui  qiif 
liiitf. 


Dropped 
policy. 


man,  1896,  2  Ch.  763,  773.  In  Re  Medland,  Eland  v.  Medland 
(41  C.  D.  476),  North,  J.,  held  that,  notwithstanding  a  power  to 
retain  securities  belonging  to  the  testator,  and  their  appropriation 
to  meet  a  trust  legacy,  the  trustees  had  a  discretion  as  to  calling  in 
the  securities  so  appropriated  when  they  had  become  depreciated; 
but  that  they  must  exercise  it  with  reference  to  the  circumstances, 
such  as  the  solvency  of  the  mortgagor,  and  the  Hke.  This,  how- 
ever, is  now  provided  for  by  sect.  4  of  the  Trustee  Amendment 
Act,  1894:  see  ante,  p.  206. 

Trustees  are  not  bound  at  their  own  expense,  and  without  an 
indemnity  from  their  cestuis  que  trust,  to  sue  for  the  recovery  of 
trust  pi-operty  not  lost  by  their  own  default;  as  where,  being 
satisfied  that  a  certain  transfer  of  a  mortgage  of  trust  property 
wa^  a  forgery,  they  did  nothing,  but  accepted  the  balance  of  the 
mortgaged  estate  upon  a  sale  under  the  power  in  the  mortgage;' 
and  Kekewich,  J.,  said,  that  trustees  have  no  right  to  be  content 
with  information  that  their  property  has  been  mortgaged,  or  given 
away,  or  lost,  and  are  bound  to  see  where  it  is,  but  not  to  take 
proceedings  at  their  own  expense,  if  on  inquiry  they  find  that  the 
title  is  in  some  one  else:  Tudball  v.  M'edlieotf,  36  W  E.  886.  In 
such  cases  the  cestuis  que  trust,  if  they  desire  to  proceed,  should 
ask  leave  to  use  the  trustees'  names:  Annesley  v.  Simeon-,  4  Madd. 
390;  Fletcher  v.  Fletcher,  4  Hare,  67;  Gandy  v.  Gamhj,  30  C.  D. 
57,  72.  But  it  is  an  imperative  duty  on  the  trustee  to  get  in 
money  outstanding  on  a  covenant  expressed  to  be  enforceable  if 
and  when  he  should  be  called  upon  by  the  tenant  for  life,  and  he 
must  aet  upon  the  request  when  made  without  waiting  for  an 
indemnity:  Kirhy  v.  Ma-sh,  3  Y.  &  C.  C.  C.  295. 

Trustees  dealing  with  strangers  are  personally  liable  to  such 
strangers,  and  an  action  will  lie  against  the  trustees  for  moneys 
paid  to  them  by  a  stranger  under  a  mistake  of  law  though  such 
moneys  have  been  handed  over  to  the  fp.sftij  que  trust:  King  v. 
Stewart,  66  L.  T.  339. 

Where  a  policy  of  assurance  is  settled,  and  the  person  who  has 
covenanted  to  pay  the  premiums  makes  default,  the  trustees,  if 
they  have  no  funds  out  of  which  the  premiums  could  be  paid,  are 
not  liable  for  the  loss  occasioned  by  the  dropping  of  the  policy: 
Hobday  v.  Peters,  28  Bea.  603.  But  though  they  have  no  fund 
whereout  to  keep  down  the  premiums,  if  they  neglect  to  give 
notice  of  their  title  to  the  office,  they  remain  liable  if  by  reason  of 
the  absence  of  such  notice  the  polic;^-  giets  into  wrong  hands  and  is 
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dealt  with  coatrary  to  the  trusts:  Kingdon  v.  Castleman,  1877, 
W   N.  lo;  46  L.  J.  Ch.  448;  and  bob  ante,  p.  236. 

When  the  rights  of  third  parties  stand  in  the  way  of  realising  Release  of 
the  estate,  and  which  might  be  satisfied  by  the  release  of  an  a^iot  "S"*'- 
or  the  payment  of  a  sum  of  money,  or  otherwise,  the  proper  and 
safe  course  for  trustees  is  to  apply  for  the  direction  of  the  Court 
by  an  originating  summons.  But  even  without  such  directions 
(though  in  such  cases  they  run  some  risk)  they  have  been  held 
entitled  to  release  arrears  of  rent:  Blue  v.  Marshall,  3  P  Wms. 
381 ;  to  pay  a  legacy  which  a  purchaser  contended  to  be  a  charge 
upon  the  real  estate:  Forshaw  v  Higginson,  8  D.  M.  &  G.  827; 
to  release  a  debt  if  it  can  be  shown  that  it  would  not  be  paid:  see 
Wiles  r.  GresJiam,  5  D.  j\l.  &  G.  770;  and  as  to  their  right  to 
raise  money  to  redeem  a  mortgage  prior  to  one  held  by  them,  seo 
Sheifield,  d'c.  BuiMkig  Society  v.  Aizlewood,  44  C.  D.  412. 

But  trustees  are  not  bound  to  accept  a  compromise  of  a  debt  due  Loss  occa- 
ou  a  bill:  nor  are  thej'  liable  if,  after  a  hond  fide  refusal  to  accept  refusal  to 
it,  they  sue  and  recover  nothing:  E.r  parte  Ogle,  8  Ch.  711;  as  to  compromise, 
their  general  power  to  compromise,  see  LuJce  v.  South  Kensington 
Hotel  Co.,  11  C.  D.  121:  as  to  the  statutory  power  of  executors 
and  trustees  to  compromise,  compound  and  settle  any  debt  or  thing 
relating  to  the  estate  or  trust,  see  Trustee  Act,  1893,  s.  21. 

Where  leaseholds  are  specifically  bequeatlied  in  trust  for  a  tenant  Leaseholds. 
for  life  -^^ith  remainders  over,  it  is  the  duty  of  the  trustees,  being  Performance 

.   °    of  covenants. 

bound  to  receive  the  rents,  to  keep  the  property  free  fi'om  the  risk 
of  forfeiture  for  non-rej^air  out  of  the  rents  in  their  hands:  lie 
Fowler,  Fouier  v.  Odell,  16  C.  D.  723;  but  without  prejudice  to 
the  rights  of  the  tenant  for  life  and  remaindermen  inter  se :  Re 
HotchJcys,  32  C.  D.  408. 

It  is  now  settled  that  a  tenant  for  life,  whether  legal  or  equit-  Outgoings, 
able,  of  leaseholds  is  bound,  as  between  himself  and  his  testator's 
estate,  to  perform  the  tenant's  continuing  obligations  under  the 
lease;  but  he  is  not  liable  for  repairs  necessary  at  the  commenoe- 
ment  of  his  interests,  or  in  respect  of  breaches  of  covenant  which 
had  arisen  before  the  testetor's  death:  Be  Betty,  1899,  1  Ch.  821: 
Re  Gjers  (1899,  2  Ch.  54),  where  Re  Redding  (1897,  1 
Ch.  876)  and  Eingham  v.  Kinghmn  (1897,  1  Ir.  R.  170) 
were  followed.  It  is  important  to  notice  that  the  tenant 
for  life  is  under  no  liability  to  the  remainderman  for  non- 
performance of  a  covenant  to  repair:  Re  Parry  and  Hopkin,  1900, 
1  Ch.  160.  The  state  of  the  premises  at  the  testator's  death  must 
be  taken  into  consideration:  Re  Courtier,  Coles  v.  Courtier,  34 
C.  D.  136;  Debney  v.  Eckett,  71  L.  T.  659;  cf .  Brereton  v.  Bay, 
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1895,  1  Ir.  E.  518.  As  to  the  extent  of  "ordinary  outgoings" 
which  the  tenant  for  life  should  pay,  see  fie  Crawley,  Acton  y. 
Crawley  (28  C.  D.  431);  and  Re  Smith,  Smith  v.  Dodsworth 
(1906,  1  Ch.  799),  cases  of  statutory  charges;  Mansel  v.  Norton, 
■22  C.  D.  769;  Ee  Thomas,  Weatherall  r.  Thonm,  1900,  1  Ch. 
319;  Be  Copland,  Johns  v.  Garden,  ibid.  326;  and  as  to  what  is 
included  in  "  outgoings,"  Be  Duke  of  Cleveland's  Estate,  Wolmer 
V.  Forester,  1894,  1  Ch.  164.  With  regard  to  insiu-ance  against 
fire,  see  Kingham  v.  Kmgh<mi,  supra ;  and  ante,  p.  237. 

Where  a  testator  directed  his  trustees  to  permit  his  wife  to 
occupy  his  house,  thej-  paying  all  outgoings,  and  the  widow  as 
tenant  for  life  sold  the  house,  she  was  not  entitled  to  any  cota- 
pensation  for  the  loss  of  the  benefit  by  the  direction  to  pay  out- 
goings: Be  Simpson,  Clarke  v.  8.,  1913,  1  Ch.  277. 

A  debtor  to  the  trust  is  justified  in  not  paying  his  debt  to 
trustees  if  it  is  alleged  and  not  denied  that  a  breach  of  trust  in  the 
application  of  the  money  is  about  to  be  committed,  on  the  ground 
that  the  debtor  maj-  by  paying  it  become  particeps  criminis  with 
the  trustees:  Hone  v.  Ahercrombie,  46  J.  P.  487;  see  ante,  p.  207. 

By  sect.  19  of  the  Trustee  Act,  1893,  a  trustee  of  renewable 
leases  may,  if  he  thinks  fit,  and  must  if  required  by  any  bene- 
ficiary, use  his  best  endeavours  to  obtain  a  renewal,  and  may  for 
that  purpose  surrender  the  lease,  and  do  all  other  requisite  acts; 
but  where  the  person  in  possession  is  under  no  liability  to  renew, 
nor  to  contribute  to  the  expense  of  renewal,  the  section  does  not 
apply  unless  he  consents  to  the  renewal  by  the  trustee.  The 
trustee  may  pay  any  money  required  for  the  renewal  out  of  moneys 
held  in  trust  for  the  persons  interested  in  the  renewed  lease,  or 
may  raise  the  money  by  mortgage. 

The  section  is  of  course  subject  to  any  express  terms  contained 
in  the  instrument  creating  the  trust.  The  object  of  the  section 
was  merely  to  assist  trustees  in  renewing  leases,  and  in  no  Way 
affects  the  ultimate  incidence  of  the  expense  as  between  tenant 
for  life  and  remainderman,  the  fines  and  expenses  being  dis- 
tributable among  the  beneficiaries  according  to  their  enjoyment, 
which  is  to  be  ascertained  by  actuarial  valuation:  Be  Baring, 
1893,  1  Ch.  61. 

Where  a  debt  is  owing  to  the  trust  by  a  bankrupt  the  trustee 
should  petition  in  bankruptcy  or  carry  in  his  proof  in  the  usual 
way.  If,  however,  he  is  a  mere  trustee  of  a  debt  for  another 
person  who  is  sni  juris  and  absolutely  entitled  to  it,  the  cestui  que 
trust  must  join  in  the  petition  with  the  trustee;  and  the  4th  section 
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of  the  Bankruptcy  Act,  1883,  and  the  25th  section,  sub-sect.  (6) 
of  the  Judicature  Act,  have  not  altered  the  rule  on  this  point: 
Ex  parte  Culley,  9  C.  D.  307;  Ex  parte  Dearie,  14  Q.  B.  D. 
184. 

Trustees  have  even  in  the  absence  of  a  power  to  postpone  sale  or  Conversion 
a  direction  to  retain  securities,  a  discretion,  to  be  exercised  in  good  ^'  '"  "  ■''^"' ' 
faith,  not  to  convert  securities,  even  of  a  speculative  nature,  until 
the  end  of  a  year  after  the  death  of  the  testator :  Buxton  v .  Buxton, 
1  M.  &  Cr.  80;  Hughes  v.  Empsmi,  22  Bea.  188;'  Marsden  v. 
Kent,  5  C.  D.  598;  Re  Chapman,  Cocks  v.  Chapman,  1896,  2 
Ch.  763;  Be  Johnson,  1886,  W  N.  72,  where  a  trustee  had 
retained  and  paid  calls  on  shares  not  fully  paid  up,  and  kept  them 
till  a  lo^  arose  upon  them,  and  he  was  not  held  liable.  It  would 
seem,  however,  that  if  he  had  been  requested  by  the  beneficiaries 
to  convert  the  shares  he  would  have  been  liable:  see  Riddingh  v 
Dennysfin,  12  A.  C.  624.  If  the  conversion  of  any  property  is 
delayed  beyond  the  yeai-,  the  onus  is  upon  the  trustees  to  show  why 
it  was  not  brought  into  a  proper  state  of  investment:  Hiddingh  v. 
Denny se)i,  supra,  and  see  Grayhurn  v.  Clarlcsmi,  3  Ch.  605, 
where  the  securities  were  retained  for  fifteen  years  and  the  trustees 
gave  no  explanation  by  their  answer ;  and  see  Scidthorpe  v .  Tipper, 
13  Eq.  232. 

But  where  there  was  power  to  postpone  conversion,  emd  the 
trustees  in  the  exercise  of  their  discretion  hand  fide  retained  shares 
for  some  years,  they  were  held  not  liable  for  the  loss  incurred: 
Re  Schneider,  22  T.  L.  R.  223. 

Where  a  loss  has  been  incurred  in  consequence  of  the  non- 
conversion  of  a  security,  and  the  trustees  allege  that  they  could 
never  have  realised  the  full  value  of  the  security,  an  inquiry  may 
be  directed  to  ascertain  what  sum  they  might  have  obtained,  and 
they  will  be  liable  for  that  sum  only:  Gainsborough  v.  Watcambe 
Co.,  54  L.  J.  Ch.  991;  but  see  Graybwm  v.  Clarhson,  3  Ch. 
605. 

The  fact  that  one  of  the  trustees  was  under  age  for  more  than  Trustee 
a  year  after  the  death  of  the  testator  does  not  absolve  him  froni  ^^''' 

the  liability  to  get  in  the  estate  within  the  proper  time:  Scul- 
thorpe  V.  Tippet',  13  Eq.  232;  and  for  the  form  of  an  inquiry  to 
ascertain  the  dealings  with  a  trust  estate  by  an  infant  trustee, 
but  without  deciding  as  to  his  liability,  see  Re  Games,  Games 
V.  Applin,  31  C.  D.  147. 

When  a  testator  gives  an  absolute  power  to  postpone  the  con-  Power  to 
version  of  his  estate,  the  trustees  are  not  bound  to  convert  within  conr^iskm 
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a  year,  though  some  of  the  property  consists  of  unlimited  shares, 
unless  the  delay  is  other  than  bmid  fide:  Edioards  v.  Edmunds, 
34  L.  T.  522;  Re  Schneider,  supra;  Be  Xorrington,  Brindley  v. 
Partridge,  13  C.  D.  654,  where  it  was  pointed  out  that  the  direc- 
tion to  sell  in  Sctdthorpe  v.  Tipper  (sup.),  \^as  clearly  int-ended 
to  refer  to  a  sale  within  the  usual  period,  namely,  a  year  after  the 
death.  But  if  the  power  is  to  retain  securities  in  their  actual 
state  of  invebtmeut,  and  shares  are  after  the  death  altei'ed  in 
amount  and  become  liable  to  calls,  they  are  no  longer  in  the  same 
state  of  investment,  and  must  be  converted:  Re  Morris,  BucTcnill 
V.  Morris,  54  L.  J.  Ch.  388;  but  the  Court  will  look  to  the 
substance  of  the  alteration  in  the  investment:  Re  Smith,  Smith 
V.  Leurn,  1902,  2  Ch.  667:  see  Jeruis  v.  Wolferstan,  18  Eq.  18. 
Uiscretionaiy       The  power  is  often  discretionary,  and  the  trustees  must  in  such 

power  to  .,.-..  •■PI  1  1  1 

postpone.  cases  exercise  their  discretion;  if  they  neglect  to  do  so  the  trust  to 
convert  prevails  and  the  usual  consequences  follow:  Rowlls  v. 
Beth,  1900,  2  Ch.  107,  where  the  rule  in  Re  Earl  Chesterfield's 
Trusts  was  applied  to  a  reversionary  interest  not  producing  in- 
come; of  course  if  the  discretion  is  in  fact  exercised  the  rule  in 
Howe  V.  Lord  Dartmouth  is  excluded:  Re  Pitcairn,  Brandreth 
V.  Colvin,  1896,  2  Ch.  199. 

Power  to  re-         Where  the  will  contains  a  power  to  retain  securities,  or  to  eeU 

tain  aeconties  ininiT. 

and  express  or  and  convert  them,  as  the  trustees  shall  m  their  absolute  discretion 
tion^'^to^"^  think  fit,  such  a  power  is  construed  as  authorising  the  retainer  of 
income.  any  kind  of  investment  in  specie,  notwithstanding  the  rule  in 

Howe  V.  Lord  Dartmouth,  post,  p.  288,  and  imports  an  intention 
that  the  tenant  for  life  should  enjoy  even  wasting  securities,  such 
as  short  leaseholds  in  specie:  Gray  v.  Siggers,  15  C.  D.  74;  Re 
yir-Jiolson,  1909,  2  Ch.  111.  And  where  there  is  a  power  of  this 
kind,  with  a  direction  that  until  sale  the  rents,  profits,  and  income 
are  to  be  paid  to  the  persons  entitled  to  the  income  of  the  residue, 
the  profits  of  a  business  not  specially  mentioned  in  the  will,  and 
carried  on  for  a  reasonable  time  by  the  executors  with  a  view  to 
a  sale  of  it  as  a  going  concern,  go  as  income  to  the  tenant  for  life: 
Re  Chancellor,  Chancellor  v.  Bromn,  26  C.  D.  42;  Re  Elford, 
1910,  1  Ch.  814;  and  see  Be  ^orrington,  Brindley  v.  Partridge, 
13  C.  D.  654.  It  seems  the  result  is  the  same  even  if  the  busi- 
ness is  properly  carried  on  otherwise  than  for  the  purposes  of  a 
sale:  Be  Groicther,  1895,  2  Ch.  56. 
Where  no  But  this  is  not  so  where  there  is  no  such  direction  as  to  the 

frn'^l^direc-  ^i^in^tioii  o^  income  until  sale,  as  was  the  case  in  Brown  v. 
tion  as  to         Gellatly,  2  Ch.  751,  and  Meyer  v.  Simonsen,  5  De  G-.  &  Sm.  723; 
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see  Be  Eaton,  Daines  v.  Eaton,  70  L.  T.  761;  Be  Lynch  Blosse,  income  on 
1899,  W  N.  27;  Re  Woods,  1904,  2  Cli.  4;  Re  Chaytor,  1905,  ^f„^„;^^?, 
1  Ch.  233;  of.  Hope  v.  D'Hedmmlle,  1893,  2  Cb,.  361;  or  where 
the  business  has  beeu  cai'ried  on  for  a  lengthened  period,  with  a 
view  to  make  profits  and  not  with  a  view  to  a  sale  as  a  going 
concern,  as  in  Kirkman  v.  Booth,  11  Bea.  273;  of.  Re  Crowther, 
1895,  2  Ch.  56.  In  all  cases  where  the  tenant  for  life  does  not 
take  the  income  of  the  wasting  or  unauthorised  securities  which 
are  retained,  3  per  cent,  only  on  the  value  of  such  securities  a,t 
the  testator's  death  (Be  Chaytor,  1905,  1  Ch.  233)  should  be  paid 
out  of  the  income  of  such  securities,  and  the  balance  should  be 
invested  as  capital,  the  tenant  for  life,  however,  taking  the  income 
on  such  balances  when  invested:  Re  Woods,  Gabellini  v.  Woods, 
1904,  2  Ch.  4. 

Where  there  is  a  power  of  retainer  or  to  continue  securities,  and  Tenant  for 
there  are  unauthorised  investments  of  a  permanent  nature,  the  income  in 
tenant  for  life  wiU  take  the  whole  of  the  income  produced  by  those  specie, 
investments   retained   by   the   trustees:    Re   Sheldon,   Nixon   v. 
Sheldon,  39  C.  D.  50;  Re  Thomas,  Wood  v.  Thomas,  1891,  3 
Ch.  482;  Re  Bates,  1907,  1  Ch.  22;  Re  Wilson,  1907,  1  Ch.  394; 
Re  Nicholson,  1909,  2  Ch.  Ill;  Re  Godfme,  1914,  2  Ch.  110;, 
see,  hoAvever,  Re  Chaytor,  1905,  1  Ch.  233,  where  there  was  a 
trust  for  conversion. 

When  a  suit  for  administration  has  been  instituted,  the  power  After  action 
to  retain  or  invest  in  securities  which  are  of  a  speculative  character  tratio™"™^' 
is  uol  allowed  to  be  exercised,  save  under  the  control  of  the  Court: 
Betheli  v.  Abraham,  17  Eq.  24;  and  the  power  to  retain  does  not 
induce  the  Court  to  permit  annuities  to  be  provided  for  out  of 
securities  of  a  speculative  nature:  Prendergast  v.  Lushington, 
5  Hare,  171. 

If  a  residuary-  astate  includes  a  business,  or  an  interest  in  it.  Continuing 
then,  subject  to  any  articles  of  partnership,  trustees  may  continue 
the  business,  but  only  with  a  view  to  its  liquidation:  Kirkman  v. 
Booth,  11  Bea.  273;  Collinson  v.  Lister,  20  Bea.  356;  Re  Chan- 
cellor, Chancellor  v.  Brown,  26  C.  D.  42;  Ee  Smith,  Arnold  v. 
Smith,  1896,  1  Ch.  171;  see  Re  Crowther,  1895,  2  Ch.  56; 
McAloon  V.  McAloon,  1900,  1  Ir.  E.  367;  and  where  infants  are 
interested,  the  Court  has  no  jurisdiction  to  allow  the  business  to 
be  carried  on:  Land  v.  Land,  43  L.  J.  Ch.  311;  a  power  to  carry 
on  a  business  may,  however,  be  inferred;  and  where  the  tenant  for 
life  is  intended  to  enjoy  the  property  in  specie  it  has  been  inferred: 
Stainer  v.  Ilodgkinson,  52  W.  E.  260. 
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The  Court  has  no  jurisdiction  to  sanction  a  scheme  for  the  con^ 
version  of  a  testator's  business,  which  he  has  directed  to  be  sold 
for  the  purpose  of  paying  legacies,  into  a  limited  company  whose 
shares  and  debentures  are  to  answer  the  legacies:  Re  Crawshay, 
Dennis  \ .  Crawshay,  60  L.  T.  3-57;  see  Niemann  v.  Niemann, 
62  L.  T.  339.  In  Re  Morrison,  M.  v.  M.  (1901,  1  Ch.  701), 
Buckley,  J.,  decided  that  there  was  no  jurisdiction  to  allow  an 
investment  not  authorised  by  the  trusts.  The  Court  has  no  juris- 
diction to  give  its  sanction  to  a  scheme,  however  beneficial  to  the 
cestuis  que  trust,  whereby  trustees  are  to  do  something  not  autho- 
rised by  the  trust:  Re  Tollemache,  1903,  1  Ch.  955. 

Notwithstanding  these  decisions  the  Court  has  recently  strained 
its  jurisdiction  to  assist  persons  sui  juris  in  carrying  out  a 
beneficial  scheme  in  cases  of  emergency,  and  has  exercised  an 
extraordinary  jurisdiction  founded  on  necessity  to  go  beyond  the 
declared  trusts  of  an  instrument:  see  Re  New,  1901,  2  Ch.  534, 
where  trustees  were  authorised  to  exchange  shares  in  a  prosperous 
company  for  new  fully-paid  shares  in  such  company  when  recon- 
structed, and  Romer,  L.  J.,  said,  "  .  The  Court  may,  on  an 
emergency,  do  something  not  authorised  by  the  trust  .  .  there 
are  cases  where  the  Court  has  gone  beyond  the  express  provisions 
of  the  trust  instrument — cases  of  emergency,  cases  not  foreseen 
and  provided  for  by  the  author  of  the  trust,  where  the  circum- 
stances require  that  something  should  be  done":  see  Re  Wells, 
Boyer  v.  Maclean,  1903,  1  Ch.  848,  854;  see  the  illustrations 
mentioned  by  Kekewich,  J.,  in  Re  Tollemache,  1903,  1  Ch.  457; 
C.  A.  955.  The  extreme  limits  of  the  jurisdiction  to  authorise 
trustees  to  go  beyond  the  terms  of  a  trust  are  laid  down  in  Re 
New,  supra. 

If  the  will  Includes  a  direction  to  continue  the  trade  of  the 
testator,  trustees  so  continuing  it  render  themselves  personally 
liable  for  all  the  debts  contracted  by  them  while  they  carry  it  on : 
Ex  parte  Garland,  10  Ves.  110,  118;  Cuthush  v.  Cuthush,  1  Bea. 
184;  Lucas  v.  Williams,  4  D.  F.  &  J.  438;  so  also  when  the 
trustees  are  authorised  to  make  purchases  for  the  purpose  of 
carrying  on  the  business  one  trustee  can  pledge  the  credit  of  his 
co-trustees,  and  they  will  be  held  liable:  Brazier  v.  Camp,  63 
L.  J.  Q.  B.  257. 

Where  there  was  an  express  direction  to  carry  on  a  business,  the 
trustees  were  held  to  be  entitled  to  the  free  use  and  occupation  of 
the  trade  premises,  plant,  and  machinery  without  payment  of  rent: 
Re  Cameron,  Nixon  v.  Cameron,  26  C.  D.  19. 
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If  ail  executor  under  directions  in  a  will  carries  on  the  business  Rights  of 
of  the  testator  and  contracts  debts,  a  judgment  creditor  has  no  ?'*^  "  '^^^' 
right  to  take  in  execution  the  testator's  assets,  though  the  executor  trustees.  ' 
has  traded  in  his  own  name  and  so  that  those  assets  are  ostensibly 
the  executor's  own  property,  unless  the  beneficiaries,  by  leaving 
him  in  possession  of  them  for  a  period  inconsistent  with  the  trusts 
of  the  will,  can  be  taken  to  have  made  a  gift  (as  in  Ray  v.  Ray, 
Ci.  Coop.  264)  of  the  assets  to  the  executor,  in  which  case  the 
execution  would  be  good:  Re  Morgan,  Pillgrem  v.  Pillgrem, 
18  C.  D.  93;  see  Farhall  v.  Farhall,  7  Ch.  123.  The  rule  in  such 
cases  is  that  where  a  trustee  or  executor  carries  on  a  business 
under  the  directions  of  the  will,  execution  on  a  judgment  for  a 
debt  contracted  by  him  must  be  de  hmiis  propriis  of  the  executor, 
and  not  dc  bonis  testatoris,  since  the  debt  is  not  the  debt  of  the 
testator:  Re  Morgan,  supra,  a,t  p.  101;  Fenimck  v.  Laiycock,  2 
Q.  B.  108;  Re  Evans,  E.  v.  E.,  34  C.  D.  597,  600. 

It  would  appear  to  be  no  defence  to  a  trustee  who  has  failed  to 
get  in  a  fund  covenanted  to  be  paid  by  the  testator  to  say  that  by 
so  doing  he  would  be  obtaining  an  advantage  over  the  other 
creditors:  Billing  v.  Brogden,  38  C.  D.  546,  549. 

The  right  of  a  trustee  to  be  indemnified  out  of  the  whole  trust  Indemnity  of 
estate  against  liabilities  arising  out  of  any  part  of  it  is  clear:  J]^^„^^L/ 
Hardoon  v.  Belilios,  1901,  A.  C.  118,  124;  and  where  the  cestuis  <»■'«<  person - 
que  trust  are  siii  juris,   a  personal   obligation  of  indemnity  is  of  trust 
incurred  which  the  trustees  can  enforce  in  equity:  ibid.,  and  see  ^^t'**''- 
cases  there  cited  by  Lord  Lindley.    But  the  liability  of  the  cestuis 
que  irust  in  respect  of  transactions  outside  the  trust  is  limited  to 
cases  where  the  transactions  have  been  either  authorised  or  ratified : 
ibid,  at  p.  125.     Again,  the  general  rule  is  subject  to  exceptions, 
having  regard  to  the  scope  of  the  trust  and  nature  of  the  trans- 
actions, e.g.,  where  members  of  a  club  were  held  not  liable  to 
indemnify  the  trustees  of  the  club  in  respect  of  moneys  paid  under 
an  onerous  lease  of  the  club  premises:  Wise  v.  Perpetual  Tru.stee 
Co.,  1903,  A.  C.  139;  cf.  Minnitt  v.  Lc/rd  Talbot,  L.  R.  Ir.  7 
Ch.  407;  and  see  po.st,  p.  418. 

Where  a  plaintiff  obtained  judgment  against  a  trustee  personally  By  subroga- 
in  respect  of  a  tort  arising  out  of  the  proper  management  of  the  to™may  ckiiii 
trust  estate — injury  to  buildings  through  mining — he  was  allowed  benefit  of 
to  stand  in  the  place  of  the  trustee  and  obtain  his  damages  direct  right  of  in- 
from  the  trust  estate:  Re  Raybould,  1900,  1  Ch.  199.  '^^'°'^*y- 

A  subsequent  creditor  of  the  business  may  obtain  an  order  for  Remedy  of 

Ol^SQltjOl.'  of 

administration  though  there  are  no  other  creditors  of  the  testator  business 


284 


GETTING  IN  THE  TRUST  ESTATE. 


against 

deceased's 

estate. 


Trustee  in 
default. 


himself:  Re  Shorey,  Smith  v.  Sharey,  79  L.  T.  349;  Walker  v. 
Bach,  1892,  W   N.  108. 

In  cases  where  a  testator  authorises  his  trustees  to  carry  on  his 
trade,  thej  have  a  right  to  indemnitv  against  that  part  of  the 
assets  directed  to  be  used  in  carrying  it  on:  Ex  parte  Garland, 
10  Ves.  110;  Ex  parte  Edmonds,  4  D.  F.  &  J.  488;  Re  Johnson, 
Shearman  v.  Robinson,  15  C.  D.  548,  553;  Re  Owen,  Frishy  v. 
Owen,  66  L.  T.  718;  and  Owen  v.  Delamere,  15  Eq.  134,  139, 
where  Vice-Chancellor  Bacon  said  that  the  Court  wiU  give  effect 
to  the  trust,  and  will  keep  separate  and  appKcable  only  to  pur- 
poses of  the  trust  that  estate  which  the  testator  has  designated 
and  directed  to  be  employed  for  that  purpose;  and  see  Be  Brisley, 
Fleming  v.  Brisley,  56  L.  T.  853,  as  to  the  employment  of  real 
estate  as  part  of  the  assets;  and  if  the  authority  is  not  restricted 
to  the  employment  in  the  business  of  a  specific  part  of  the  assets, 
the  indemnity  extends  to  assets  in  the  testator's  possession  at  his 
death,  and  also  to  assets  coming  into  existence  or  changed  in  form 
since  his  death:  Dowse  v.  Gortmi,  1891,  A.  C.  190;  and  to  the 
costs  and  expenses  of  the  trustees  where  the  creditors  have  assented 
to  the  carrying  on  of  the  business  in  priority  to  the  claims  of  the 
creditors  themselves:  Re  Oiven  {supra),  where  the  costs  so  paid 
rendered  the  estate  deficient  for  the  payment  of  debts. 

It  follows  from  this  principle  that  a  creditor  has  rights  only 
against  that  part  of  the  estate  applicable  to  the  carrying  on  of  the 
business,  and  that  if  it  is  carried  on  without  authority  he  has  no 
greater  right  than  the  trustee,  who  remains  personally  liable  for 
the  debt  without  a  title  to  indemnity:  Strickland  v.  Symons,  22 
C.  D.  666;  26  C.  D.  245;  Re  Evans,  E.  v.  E.,  34  C.  D.  597; 
Re  Gorton,  Bowse  x.  Gortm,  40  C.  D.  536;  1891,  A.  C.  190.  In 
cases  where  it  is  clear  that  the  trustee  has  a  right  to  be  indemnified 
out  of  the  trust  estate,  creditors  stand  in  the  shoes  of  the  trustee, 
and  are  subrogated  to  his  rights  of  indemnity  and  priority:  Moore 
v.  M'Glynn,  1904,  1  Ir.  R.  334,  and  can  obtain  payment  direct 
from  the  trust  estate:  Re  Raybould,  1900,  1  Ch.  199,  a  case  where 
damages  had  been  recovered  against  the  trustee  for  a  tort. 

The  fact  that  one  of  the  trustees  is  a  defaulter  does  not  oust  the 
creditors'  rights:  Re  Frith,  Newton  v.  Rolfe,  1902,  1  Ch.  342. 
But  if  the  trustee  is  himself  in  default  in  payment  of  money,  or 
by  not  bringing  profits  into  account  (see  Re  Kidd,  K.  v.  K.,  70 
L.  T.  648),  his  right  to  indemnity  is  gone  to  the  extent  of  his 
indebtedness,  and  the  creditors  wiU  have  no  claim  against  the 
specific  assets  directed  to  be  used  in  the  business:  Re  Johnson, 
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Shearman  v.  Robinson,  15  C.  D.  548;  Re  Gorton,  Dowse  v. 
Gorton,  supra;  Boylan  v.  Fay,  8  L.  R.  Ir.  374;  Re  Morris,  23 
L.  E.  Ir.  333;  and  see  Re  Bhmdell,  B.  v.  B.,  44  C.  D.  1,  11. 

The  trustee's  right  to  indemnity  will  prevail  against  creditors  Consent  of 
of  the  testator  himself  if  they  have  assented  to  the  business  being  '='"«<^'t°'''- 
carried  on,  but  merelj^  standing  by  will  not  amount  to  consent: 
Re  Oxley,  1914,  W   N.  87. 

Upon  the  same  principle,  where  trustees  held  shares  in  a  bank  Unlimited 
with  unlimited  liability  at  the  time  of  the  failure  of  the  concern,  ^^*''^'- 
and  they  became  liable  as  contributories,  they  had  no  right  of 
indemnity  against  the  whole  estate  in  respect  of  the  calls  made  on 
shares  appropriated  to  meet  a  particular  trust  legacy  duly  severed 
from  the  residue:  Fraser  v.  Murdoch,  6  A.  C.  855;  tuid  se© 
Hardoon  v    Belilios,  1901,  A.  C.  118,  124. 

Creditors  who  deal  with  a  person  carrjdng  on  the  business  of  the  Limited 
testator  are  bound  to  inquire  into  the  nature  of  the  power  under  oaiTv'on 
which  it  is  carried  on:  Crdbush  v.  Cnthnsh,  1  Boa.  184;  and  if  the  business. 
power  is  limited  to  a  specific  part  of  the  assets,  or  to  a  period, 
determinable  on  a  specified  event,  such  as  the  re-marriage  of  a 
widow  tenant  for  life,  they  have  no  claim  against  other  assets, 
or  for  goods  supj)Iied  after  that  period  has  arrived:    Gallagher 
V.  Ferris,  7  L.  E.  Ir.  489. 

Where  the  testator  authorised  his  three  trustees  to  carry  on  his  Carrying  on 
business,  and  only  two  of  them  did  so,  this  was  held  to  be  an  un-  powerT" 
authorised  carrying  on,  and  therefore  the  unpaid  creditors  of  the 
testator's  firm  were  entitled  to  such  of  the  assets  of  that  firm  as 
remained  in  specie:  Ex  parte  Butcher,  13  C.  D.  465;  compare 
Demtt  V.  Ki'arncy,  11  L.  R.  Ir.  225  (aff.  on  this  point,  13  L.  E. 
Ir.  45),  where  one  of  the  trustees  and  executors  renounced  pro- 
bate, and  did  not  act  in  the  trusts,  and  the  other  was  held  entitled 
to  act  under  the  power. 

Where  a  creditor  claims  a  debt  omng  by  a  business  carried  on  Eemedy  of 
by  trustees  under  a  power,  and  the  estate  is  being  administered  in  ggtate  ad- 
the  Chancery  Division,  he  maj-  apply  to  have  the  debts  incurred  minieter.-d. 
since  the  death  paid  out  of  the  testator's  interest  in  the  capital 
and  assets  employed  in  carrying  on  this  business,  but  it  seems 
the  claim  must  (as  in  Re  Johnspn,  15  C.  D.  548)  be  limited  to 
that:  Re  Dimmocl;  D.  v,  D.,  52  L.  T.  494;  see  Re  Shorey,  79 
L.  T.  349,  ■where  a  decree  for  general  administration  was  obtained. 

Where  the  power  to  continue  the  business  of  the  testator  includes  Power  to 
a  power  to  increase  the  capital,  the  trustees  are  entitled  to  mort-  capital  by 
gage  property  of  the  testator  not  forming  part  of  his  capital,  mortgage. 
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and  to  use  the  money  raised  in  the  business,  because  they  had  also 
a  power  to  convert  the  whole  estate,  and  could  therefore  have 
applied  the  proceeds  to  the  purpose  mentioned,  according  to  the 
principle  of  Stroughill  v.  Amtey,  1  D.  M.  ifc  G.  63-i,  and 
McMelUe  v.  Acfon,  4  D.  M.  &  G.  744;  Re  Dimmoek,  D.  v.  D., 
5-2  L.  T.  494,  and  Redman  v.  Bi/mer,  65  L.  T.  -270;  but  the 
trustees  cannot  give  a  charge  in  priority  to  a  charge  in  favour  of 
an  annuitant:  R&Webh,  Leedh<im  v.  Patchetf,  63  L.  T.  545. 

Where  a  business  is  properly  carried  on  daring  the  lifetime  of 
successive  tenants  for  life,  a  loss  made  during  the  lifetime  of  the 
first  tesnant  for  life  must  be  treated  as  a  debt  incurred  by  the 
trustee,  and  be  recouped  out  of  subsequent  profits,  and  not  out  of 
capital:  Upton  v.  Broti-n,  26  C.  D.  588;  and  see  Goiv  v.  Foster, 
26  C.  D.  672,  where  a  tenant  for  life  was  held  not  to  be  liable  to 
recoup  a  loss  in  a  particular  year,  on  the  ground  that  the  will 
showed  an  intention  to  give  to  her  what  the  testator  would  have 
taken  during  his  life,  the  course  of  his  firm  having  been  to  write 
off  losses  in  a  particular  year  against  his  share  of  capital;  and 
see  Ex  parte  Harper,  1  D.  &  J.  180;  and  Re  Millichamp,  Goodale 
V.  Bullock,  52  L.  T.  758.  Where  the  business  is  not  carried  on 
under  a  direction  in  the  settlement,  it  seems  that  annual  loss  or 
profit  should  be  apportioned  between  capital  and  income:  Re 
He7!gler,  1893,  1  Ch.  586,  q.r.  for  method  of  apportionment. 

In  ascertaining  the  annual  profits  of  a  business,  the  trustees 
ought  to  make  a  deduction  for  depreciation  of  machineiy:  Re 
Crahtree,  106  L.  T.  44. 

Where  th&re  was  a  direction  in  a  will  to  carry  on  a  business,  but 
the  profits  were  not  disposed  of,  and  there  was  a  general  intestacy 
(with  the  exception  of  one  house)  as  to  real  and  personal  estate,  it 
was  held  that  the  trust  to  carry  on  the  business  did  not  bind  the 
heir  or  next  of  kin,  and  ceased  as  soon  as  the  debts  9,nd  legacies 
had  been  paid,  the  profits  earned  in  the  meantime  being  appor- 
tioned between  the  real  and  personal  representatives  in  proportion 
to  the  extent  of  real  and  personal  property  employed  in  the  trade: 
Re  Cameron,  Nixon  v.  Cameron,  26  C.  D.  19. 

Where  an  extraordinary  profit  is  made  in  respect  of  trust  pro- 
perty, such  as  the  right  to  take  up  valuable  new  shares,  and  no 
power  exists  to  enable  the  trustee  to  accept  them  for  the  benefit  of 
the  trust,  if  he  takes  them  in  his  own  name  he  must  account  for  the 
profit,  which  becomes  part  of  the  capital  of  the  trust  estate:  Re 
Bromley,  Sanders  v.  Bromleij,  55  L.  T.  145;  and  see  Paris  v. 
?aris,\0  Ves   185;  Xohle  v.  Cass,  2  Sim.  343.    If  the  new  shares 
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are  issued  without  further  paymemt  the  trustees  take  them  as 
capital:  Bouch  v.  Sproule,  12  A.  C.  385;  Be  Armitar/e,  Armitage 
V.  Garueft,  1893,  3  Ch.  337. 

The  true  principle  upon  which  the  rights  of  the  tenant  for  life  Bonus  and 
and  remainderman,  where  bonuses  or  extraordinary  dividends  are  dividendB 
declared,  arc  to  be  determined,  is  that  if  a  testator  or  settlor  directs 
or  permits  the  subject  of  his  disposition  to  remain  as  shares  ,or 
stock  in  a  company,  which  has  power  either  to  distribute  its  profits 
as  dividend,  or  of  converting-  them  into  capital,  and  the  company 
validly  exercises  that  power,  then  such  exercise  of  its  jiower  is 
binding  upon  all  persons  interested  under  the  testator  or  settlor, 
in  the  shares  or  stock;  and  consequentl}-  what  is  paid  as  divi- 
dend goes  to  the  tenant  for  life,  and  what  is  paid  as  capital  or 
appropriated  as  an  increase  of  the  capital  stock  of  the  concern 
enures  to  the  benefit  of  all  who  are  interested  in  the  capital: 
see  Gunnis's  Trustees  v.  Gunnis,  6  F  104.  "In  a  word,"  says 
Fry,  L.  J.,  in  Bouch  v.  Sproule,  29  C.  D.  p.  653,  and  his  state- 
ment was  approved  in  the  House  of  Lords  (12  A.  C.  p.  397), 
"what  the  company  says  is  income,  shall  be  income,  and  Avhat  it 
says  is  capital,  shall  be  capital."  The  tenant  for  life  is  entitled 
to  all  payments  made  out  of  profits  except  such  as  have  been 
validly  capitalised  by  the  company:  Re  Piercy,  1907,.  1  Ch.  289. 
The  deciding  factor  is  the  intention  of  the  company,  notwith- 
standing the  option  given  to  the  shareholders:  Re  Evrins,  1913, 

1  Ch.  23.  Moreover  the  trustees  have  practically  no  option;  they 
are  bound  as  between  themselves  and  their  cestuis  que  trust  to 
take  the  greater  benefit  of  the  two,  that  is,  the  shares,  otherwi,sc 
they  would  be  guilty  of  wilful  default:  Re  Evans,  supra ;  and  see 
Re  Alshury,  Sugden  v.  Alshury,  45  C.  D.  237,  where  an  interim 
dividend  was  treated  as  income;  in  Re  Malam  (1894,  3  Ch.  578) 
it  was  held  that  new  shares  of  £10  issued  partly  paid,  viz.,  as  to 
£2  10s.,  out  of  a  dividend  must  be  treated  as  cajjital,  and  that 
the  tenant  for  life  was  only  entitled  to  the  amount  of  the  dividend 
credited:  cf.  Re  Northage,  64  L.  T.  625;  Re  Paget,  Listowel  v. 
Paget,  9  T.  L.  R.  88;  Re  Bridgimter  Canal  Navigation,  1891, 

2  Ch.  317 

Several  cases  have  from  time  to  time  arisen  where  the  Banks  of  Extra 
England,  of  Scotland,  and  of  Ireland,  whose  capital  is  in  each  ^ank^stoek 
case  limited  by  Statute,  have  declared  extraordinary  dividends; 
and  the  question  has  then  been  raised  as  to  the  right  of  the  tenant 
for  life  to  take  them  as  income.      When    the    occasion    for  the 
declaration  of  such  dividends  arose  from  accumulated  profits,  the 
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amount  distributable  was  regarded  as  part  of  the  floating  capital 
of  the  coaeem,  and,  being  thus  capital,  the  tenant  for  life  did 
not  take  it:  Clayton  v.  Grp^ham,  10  Ves.  288;  Witts  v.  Sfeire,  13 
Ves.  363;  Ex  parte  Hodgens,  11  Ir.  Eq.  E.  99.  When  the  extra- 
ordinary dividend  does  not  arist'  from  accumulated  profits,  but  is 
merely  in  excess  of  the  usual  dividend  distributed  in  former  years, 
it  appears  that  the  tenant  for  life  will  take  it:  Bates  v.  MacMnley, 
31  Bea.  280;  Be  Eopkhis,  18  Eq.  696.  But  these  rules  are  not 
limited  to  bank  cases:  BoucJi  v.  Sproule,  12  A.  C.  at  p.  396. 

Upon  the  principles  stated  above,  where  a  company  declares 
that  certain  extraordinary  profits  shall  not  be  divided,  they  must 
be  treated  as  capital  as  between  tenant  for  life  and  remainderman : 
EeBartm,  5  Eq.  238,245. 

Where  a  share  in  a  business  was  settled  by  will,  and  the  majority 
of  the  proprietors  had  the  power  to  agree  that  any  part  of  the 
profits  might  be  left  undivided  and  carried  to  profit  and  loss 
account,  the  tenant  for  life  was  held  not  entitled  to  profits  so 
carried  over,  especially  where  they  had  been  applied  in  the  works 
of  the  concern:  Straker  v.  Wilson,  6  Ch.  503. 

Where  a  trustee  has  invested  a  settled  fund  in  unauthorised 
investments,  and  the  tenant  for  life  has  thereby  received  a  larger 
income  but  the  capital  is  intact,  the  persons  entitled  in  remainder 
cannot  claim  to  fecover  from  the  tenant  for  life  the  excess  of  income 
which  has  been  paid  to  him:  SIfide  v.  Chaine,  1908,  1  Ch.  522; 
and  this  applies  where  the  same  person  is  trustee  and  tenant  for 
life,  and  has  himself  retained  the  excess  of  income:  Re  Hoyles 
'^No.  2j,  1912,  1  Ch.  67.  Secits,  where  a  loss  of  capital  has  re- 
sulted: Griffiths  v.  Forter,  25  Bea.  236. 

Where  extraordinary  profit  comes  to  the  hands  of  trustees 
arising  out  of  the  trust  property,  or  from  an  ofiice  held  by  virtue 
of  their  ownership,  it  wiU  not  be  regarded  as  income  or  rents,  and 
must  be  treated  as  capital:  He  Francis,  92  L.  T.  77;  but  not,  it 
seems,  if  the  trustees  are  trustees  during  a  life  tenancy  only,  as  in 
that  case  the  tenant  for  Ufe  is  the  sole  cestui  que  trust :  Noble  v. 
Cass,  2  Sim.  343;  cf .  Re  Lacm,  1911,  2  Ch.  17. 

Where  a  licence  is  extinguished  under  the  Licensing  Act,  1904, 
the  compensation  allocated  to  the  freeholder  is  capital :  Re  Bladon, 
1912,  1  Ch.  45. 


Ruleinffowe       Getting  in  Wasting  and  Unauthorised  Securities.] — Aocord- 

"■  -^'"■'^  ,        ing  to  what  is  known  as  the  rule  in  Hotae  v.  Lord  Dartmouth  (7 

J)nrt  mouth.  °  ^ 

Ves.  137) — a  rule,  however,  acted  upon  before  the  decision  in  that 
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case — it  is  the  duty  of  trustees  to  whom  a  residue  of  personal  estate 
is  given  in  the  bulk,  upon  trust  for  persons  in  succession,  when 
there  is  included  in  it  wasting  property  like  terminable  annuities, 
leaseholds,  reversionary  interests,  or  securities  not  recognised  by 
the  Court,  to  convert  such  property  into  authorised  securities  in 
order  to  satisfy  the  apparent  intention  of  the  testator,  that  not 
only  a  present  interest  shall  be  provided  for  the  tenant  for  life, 
but  that  those  entitled  in  remainder  shall  not  be  deprived  of  the 
right  to  succeed  to  what  the  testator  has  described  and  dealt  with 
as  one  entire  subject. 

There  is  no  distinction  for  the  purposes  of  the  application  of  the  Limit  of  rule, 
rule  between  unauthorised  securities  of  a  wasting  and  those  of  a 
permanent  nature:  Re  Nicholson,  1909,  2  Ch.  111. 

The  rule  in  Koive  v.  Lord  Dartmouth  does  not  apply  in  the  case 
of  a  settlement  by  deed,  and  apparently  only  applies  where  there 
is  a  disposition  by  will  of  residuary  estate  given  to  be  enjoyed  by 
several  persons  in  succession:  Ee  Yan  Straubenzee,  Boustead  v. 
Cooper,  1901,  2  Ch.  779;  Hope  v.  Hope,  1  Jur.  N.  S.  770. 

It  follows,  from  the  principle  of  the  rule,  that  it  may  be  ren-  Contrary 
dered  inapplicable  by  expressions  in  the  will  showing  an  intention  ^-^^  ^^^ 
that  the  property  which  would  otherwise  have  to  be  converted  excluded, 
should  be  retained  in  its  actual  state  of  investment,  leaving  the 
tenant  for  life  to  enjoy  the  fruit  of  it  in  that  state,  or,  as  it  is 
usually  described  in  the  cases,  "in  specie":  see  Pickering  v.  Picker- 
ing, 4  M.  &  Cr.  299;   Stainer  v.  HodgUnson,  52  W.  K.  260; 
Thursby  v.  Thursby,  19  Eq.  408,  and   the   cases   there  cited; 
Macdonald  v.  Irvine,  8  C.  D.  101. 

An  absolute  gift  subject  to  an  executory  limitation  over  may 
exclude  the  rule:  Be  Bland,  Muller  v.  Bland,  1899,  2  Ch.  336; 
Be  Hmnmersley,  81  L.  T.  150. 

In  Hinves  v.  Hinves  (3  Ha.  611),  and  in  Morgan  v.  Morgan 
(14  Bea.  72),  it  was  said  that  modern  cases  allowed  small  indi- 
cations of  intention  to  prevail  in  favour  of  the  tenant  for  life;  but 
the  true  principle  seems  to  be,  that  each  case  is  to  be  looked  at  as 
one  of  construction,  and  that  the  matter  to  be  determined  is, 
Avhether  there  can  be  gathered  from  the  particular  will  any  ex- 
pression of  intention  that  the  property  in  question  is  to  be  enjoyed 
in  specie:  Craig  y.  Wheeler,  29  L.  J.  Ch.  374,  376;  Macdonald  v. 
Irvine,  8  C.  D.  101,  121;  Be  Chaytor,  1905,  1  Ch.  233. 

The  rule,  iu  the  absence  of  a  contrary  intention,  is  an  absolute 
one,  and  the  burden  of  showing  that  it  does  not  apply  in  any 
given  case  is  thrown  upon  those  who  dispute  its  application: 

o.  19 
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Blann  v.  BeU,  2  D.  M.  &  G.  p.  779;  and  per  James,  L.  J.,  in 
MacdonaM  r.  Irvine,  8  C.  D.  at  p.  124;  Be  Game,  Game  v. 
Young,  1897,  1  Ch.  881. 

That  the  duty  is  cast  upon  the  trustees  to  convert  securities 
included  in  the  residue  but  not  authorised  by  the  investment  clause 
in  the  wiU,  or  which  would  not  be  sanctioned  by  the  Court,  is 
shown  by  the  cases  of  Tlvyrnton  v.  Ellis  (15  Bea.  193),  Wight wicl- 
V.  Lord  (6  H.  L.  C.  217);  but  see  Re  Sheldon,  Nixon  v.  Sheldon 
(39  C.  D.  50),  ante,  p.  281,  and  cases  there  cited. 

And  if  pajt  of  a  residue  given  to  persons  in  succession  consists 
of  reversionary,  future,  or  contingent  interests,  such  interests 
should  be  converted  so  as  to  give  the  tenant  for  life  an  immediate 
income  from  them:  Hoice  v.  Lord  Dartmouth,  7  Ves.  137; 
Prendergast  v.  Prendergast,  3  H.  L.  C.  218;  Wilkinson  v.  Dun- 
can, 23  Bea.  469;  Johnson  v.  Bouth,  27  L.  J.  Ch.  305;  Lord  v. 
Wighticick,  4  D.  M.  &  G.  803;  Harrrngtm  v.  Atherton,  2  D.  J. 
&  Sm.  352. 

The  rule  is  the  same  though  the  reversion  be  expectant  on  the 
tenant  for  life's  own  Hfe:  Johnson  v.  Bmith,  27  L.  J.  Ch  308; 
Karrington  v.  Atherton,  supra.  In  this  case  the  value  is  ascer- 
tained as  from  the  testator's  death:  Ihid. 

To  ascertain  what  proportion  of  the  value  of  a  reversionary 
interest  goes  to  the  tenant  for  life  upon  the  reversion  falling  in,  or 
upon  sale,  or  upon  valuation  of  the  reversion  ascertained  by 
actuarial  calculation,  the  method  is  to  ascertain  the  sum  which  put 
out  at  compound  interest  at  the  rate  of  3  per  cent,  (formerly  4  per 
cent.)  per  annum  on  the  day  of  the  testator's  death  and  accumu- 
lated with  yearly  rests  would,  together  with  interest  aoid  accumu- 
lations (after  deducting  income  tax),  amount  to  the  sum  actually 
received  at  the  time  of  the  reversion  falling  in,  or  sale,  or  calcu- 
lated by  valuation;  the  sum  so  ascertained  is  treated  as  corpus,  and 
the  difference  between  that  sum  and  the  sum  actually  received,  or 
calculated,  as  aforesaid  is  treated  as  representing  income:  Be 
Chesterfield,  24  C.  D.  643;  Beavan  v.  Beavan,  ih..  649,  n.;  Ee 
Floirer,  Mafheson  v.  Goodicyn,  62  L.  T.  217;  Be  Hobson,  Walker 
V.  Appaeh,  55  L.  J.  Ch.  422.  As  to  rate  of  interest,  see  BowlU 
X.  Bebh,  1900,  2  Ch.  107  (C.  A.);  Be  Woods,  Gabellini  v.  Woods, 
1904,  2  Ch.  4;  Be  Davy,  1908,  1  Ch.  61;  Be  Owen,  1912,  1  Ch. 
519.  The  same  principle  applies  when  wasting  securities  are 
retained  and  no  profit  made,  or  an  actual  loss  sustained  (Be 
Hengler,  Froicde  v.  Hengler,  1893,  1  Ch.  586),  or  a  policy  has 
to  be  kept  up  (Be  Morley,  Morley  v.  Baig,  1895,  2  Ch.  738); 
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semhle  the  interest  would  tlien  he  oaloulated  at  4  per  cent.  As 
to  a  reversion  retained  where  there  was  merely  a  discretionarj' 
power  of  sale,  see  Re  Pitcairn,  Brandreth  y.  Colvin,  1896,  2 
Ch.  199.  It  may  be  stated  generally  that  property  which  is 
retained  and  does  not  produce  income  ought  ultimately  when  rea- 
lised to  he  di\"ided  between  the  tenant  for  life  and  the  remainder- 
man on  a  fair  basis:  Turner  \.  Newpoii,  2  Ph.  14;  Be  Dnhe  of 
Clevelcmd,  189-5,  2  Ch.  542;  e.g.,  the  premiums  paid  for  keeping 
up  a  policy  will  he  recouped  to  the  tenant  for  life  with  interest: 
Re  Moi'Iey,  supra:  see  also  Be  Hengler,  supra;  an  outstanding 
debt  which  could  not  be  got  in  for  some  time  was  apportioned  when 
ultimately  got  in:  Be  Buhhuck,  Hmi,  v.  Stone,  1896,  1  Ch.  754. 
In  Be  SearmKlce  (74  L.  T.  339)  an  exceptional  sum  became  pay- 
able in  respect  of  a  mortgage  investment,  and  yorth,  J.,  held  such 
sum  to  be  capital. 

Where  the  property  of  a  testatrix  consisted  mainly  of  a  rever- 
sionary interest  bequeathed  to  trustees  upon  trust  for  sale,  and  for 
payment  of  certain  legacies,  and  it  was  deemed  more  beneficial  not 
to  sell,  a  view  adopted  by  the  Court,  the  legatees,  who  had  waited 
for  eleven  years  for  the  falling  in  of  the  reversion,  were  held 
entitled  to  interest  from  the  end  of  a  year  from  the  death  of  the 
testatrix:  Re  Blackford,  Blachfoi'd  t.  Worsley,  27  C.  D.  676;  of. 
Be  Pitcairn,  Brandreth  v.  CoJvin.,  1896,  2  Ch.  199. 

The  circumstances  under  which  the  tenant  for  life  is  entitled  to  Bequest  of 
the  profits  of  a  business  carried  on  by  trustees,  and  his  liability  to 
contribute  to  losses  incurred  in  so  carrying  it  on,  have  akeady  been 
considered,  ante,  pp.  281,  286;  and  as  to  the  effect  of  a  power 
to  the  trustees  to  retain  s«3urities  upon  the  rule  in  Howe  v.  Lord 
Dartrrtoufk,  see  ante,  p.  280. 

When  a  busings  is  included  in  a  general  residue,  bequeathed  in 
succession,  the  rule  in  Howe  v.  Lord  Dartmouth  also  applies: 
Broim  v.  GeUatly,  2  Ch.  751;  Lambert  v.  Lambert,  16  Eq.  320; 
Re  Chancellor,  Chancellor  v.  Brown,  26  C.  D.  42;  but  see  Be 
Crowther,  1895,  2  Ch.  56;  but  where  there  is  a  specific  bequest  to 
the  tenant  for  life,  the  authority  to  carry  on  the  business  may  be 
infertred,  and  the  rule  is  excluded:  Stniver  v.  HodgUnson,  52 
W.  K.  260. 

Where  the  residuaiy  gift  includes  leaseholds,  neither  the  use  Leaseholds. 
of    the    word    "rents"    nor    a    power    of    distress     given     to 
annuitants  constitute  sufficient  intention  that  the  leaseholds  are 
to  be  enjoyed  in  specie:  Re  Oame,  Game  v.  Young,  1897,  1  Ch. 
881 ;  Re  Wareham,  infra. 

19  (2) 
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The  duty  of  the  trustees  to  observe  the  rule  and  to  convert 
securities  subject  to  its  operation  is  imperative,  and  if  they  neglect 
it  they  may  be  made  liable  as  for  a  breach  of  trust,  having  a  right 
to  recoup  themselves,  however,  by  recovering  from  the  tenant  for 
life  the  amount  of  income  -nhich  he  has  received,  which  amount  is, 
therefore,  in  most  cases  the  measures  of  the  trustees'  liability:  Bate 
T.  Hooper,  5  D.  M.  &  G.  338;  TicMer  v.  Old,  18  Eq.  422;  Blake 
V.  O'Eeilly,  1895,  1  Ir.  R.  479. 

Amongst  the  most  decisive  indications  in  favour  of  allowing  the 
tenant  for  life  to  enjoy  wasting  or  unauthorised  securities  in  their 
actual  state  is  where  they  are  given  specifically:  Vincent  v.  Neic- 
combe,  Younge,  599;  Cafe  v.  Bent,  5  Ha.  36.  In  this  class  of 
cases  are  ranked  such  as  Lord  v.  Godfrey  (4  ^ladd.  455),  where  the 
gift  included  "  all  stocks  standing  in  my  name  " ;  a  gift  of  "  all  I 
may  possess  in  the  funds,  and  the  whole  of  the  remainder  of  my 
dividends,"  the  testatrix  having  only  Long  Annuities:  Bethune 
v.  Kennedy,  1  ^I.  &  Or.  114,  which,  however,  was  considered  a 
strong  case  by  Thesiger,  L.  J.,  in  Macdonald  v.  Irvine,  8  C.  D. 
101;  Hubbard  v.  Young,  10  Bea.  203,  a  gift  of  "  my  property  in 
the  India  House  " ;  Boys  V.  Boys,  28  Bea.  436,  a  gift  of  "  property 
yielding  income  at  my  death  " ;  so  also  a  gift  of  "  aU  my  real  and 
personal  estate  "  and  "  also  my  shares  and  interest "  in  certain 
businesses:  Stainer  v.  HodgJcinson,  52  W    R.  260. 

Upon  similar  reasoning,  if  there  is  a  general  gift,  or  an  enume- 
ration of  details  of  property,  followed  by  such  expressions  as  "  and 
all  other  my  estate,  &c.,  wheresoever  situate,"  or  the  Hke,  though 
not  capable  of  being  construed  as  a  specific  gift,  an  intention  that 
the  tenant  for  Hf e  should  enjoy  every  part  of  the  residue  in  specie 
may  be  inferred:  Lord  v.  Godfrey,  4  Madd.  455;  Pickering  v. 
Pickering,  4  M.  &  Cr.  289;  Taughan  v.  Buck,  1  Price,  75; 
Botvden  v.  Bowden,  17  Sim.  65;  Hinves  v.  Hinves,  3  Ha.  609; 
Thursby  v.  Thursby,  19  Eq.  395;  Be  Thomas,  Wood  v.  Thomas, 
1891,  3  Ch.  482.  This  inference,  too,  is  not  repelled  by  the  fact 
that  a  discretionary  power  of  sale  is  given  to  the  trustees:  Bethune 
V.  Kennedy,  1  M.  &  Cr.  114;  Simpson  v.  Lester,  4  Jur.  N.  S. 
1269;  see  Re  Pitcaim,  Brandreth  v.  CoTvin,  1896,  2  Ch.  199. 

But  when  there  is  a  general  gift  of  a  residue  and  "  all  other, 
&c.,"  the  rule  is  that,  if  these  words  are  used  in  the  original  gift 
to  a  trustee  upon  trusts  for  persons  in  succession,  they  are  not  used 
as  intending  an  enjoyment  in  specie,  but  only  to  comprise 
everything:  Craig  v.  Wheeler,  29  L.  J.  Ch.  at  p.  376;  but  see 
Sutherland  Y.  Cooke,  1  Coll.  502:  Stainp-r  v.  Hodgkinson,  supra. 
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A  gift  of  a  life  interest  expressing  that  the  "  rents  "  of  lease-  "Rents." 
holds  are  to  be  enjoyed  by  the  tenant  for  life  does  not  import  an 
intention  contrary  to  the  appKcation  of  the  rule:  Be  Game,  Game 
V.  Yovmg,  1897,  1  Ch.  881;  and  the  tenant  for  Life  is  not  entitled 
to  the  rants  and  profits  of  the  leaseholds,  but  only  to  an  annujal 
sum  equal  to  the  dividends  which  would  be  produced  if  the  lease-  "Dividends." 
holds  had  been  sold  and  the  proceeds  invested  in  Consols:  Re 
Wareham,  1912,  2  Ch.  312. 

A  gift  of  "  income  "  is  not  sufficient  to  give  the  tenant  for  life  "Income." 
the  right  to  specific  enjoyment:  Ee  Game,  Game  v.  Young,  1897, 
1  Ch.  881. 

In  most  gifts  of  a  Kfe  interest  will  be  found  a  considerable  Gift  of  life 
number  of  words  intended  to  refer  to  the  different  portions  of  the  "^^^^^^  "^^^ 

^  enumeration. 

testator's  property,  and  from  that  mode  of  gift  the  inference  against 
an  intention  that  any  part  of  the  property  should  be  sold  has  been 
drawn:  see  Pickering  v.  Pickering,  4  M.  &  Cr.  289,  where  the  gift 
was  of  "  interests,  rents,  dividends,  annual  produce  and  profits,  use 
and  enjoyment  of  all  my  estate  and  effects";  and  Collins  v. 
Collins,  2  M.  &  K.  703,  a  gift  of  "  all  and  every  part  of  my 
property  in  every  shape  and  without  any  reserve,  in  whatsoever 
manner  it  is  situated  ";  see  also  Stainer  v.  Hodgkinson,  52  W.  E,. 
260.  But  no  such  intention  was  held  to  be  shown  where  the  gift 
was  of  "all  income,  dividends,  and  annual  proceeds  of  my  entire 
estate":  Maedonald  v.  Irvine,  8  C.  D.  101,  where,  dissentiente 
Baggallay,  L.  J.,  the  use  of  the  word  "  entire  "  was  held  not  to 
assist  the  case  of  the  tenant  for  life. 

A  power  or  direction  to  sell  at  a  specified  time,  or  for  a  named  Power  of  sale, 
purpose,  does  not  interfere  with  the  right  of  the  tenant  for  life  to 
enjoy  in  specie,  and  may  import  €i,n  intention  that  a  sale  for  other 
purposes  is  not  intended:  Gibson  v.  Bott,  7  Ves.  89;  Morgan  v. 
'Morgan,  14  Bea.  72;  Johnson  v.  Johnson,  2  Coll.  441;  Jebb  v. 
Tugwell,  20  Bea.  84;  Thursby  v.  Thursby,  19  Eq.  408;  and  a 
similar  inference  may  be  drawn  from  a  direction  to  sell  for  the 
payment  of  debts,  but,  probably,  not  a  very  strong  one:  see  Cal- 
decott  V.  Caldecott,  1  Y.  &  C.  C.  C.  312;  Be  Sewell,  11  Eq.  80; 
Be  Leotmrd,  Theobald  v.  King,  29  W.  E.  234.  As  to  the  effect 
of  a  power  to  continue  property  in  its  actual  state  of  investment, 
see  Tickner  v.  Old,  18  Eq,  422;  Be  Eaton,  Daines  v.  Eaton, 
70  L.  T.  761,  where  there  was  no  direction  to  convert  and  no 
investment  clause;  and  ante,  p.  280,  where  Gra^  v.  Siggers,  15 
C.  D.  74,  and  other  cases  are  referred  to. 

A  power  to  vary  securities  has  been  held  to  show  that  the  tenant  Power  to  vary 

investments. 
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for  life  is  to  eajoy  in  specie :  see  Morgan  v.  Morgan,  14  Bea.  72; 

Be  Llewellyn,  29  Bea.  171;  of.  Lord  v.  Godfrey,  4  Madd.  455. 

Discretionary       ^.^  power  of  sale  with  a  discretion  as  to  the  time  of  sale,  or  a 
power  of  sale.  n       .  ,  ..it  .  ^  ^-^i     ^i.     ^ 

trust  to  sell  with  a  similar  discretion,  does  not  entitle  the  tenant 

for  life  to  the  income  of  wasting  or  unauthorised  securities  until 

actual  sale:  Meyer  v.  Siinonsen,  5  De  G.  &  Sm.  723;  Brown  v. 

Gellatly,  2  Ch.  751;  Wenhvorth  v.  Wentworth,  1900,  A.  C.  163; 

Re  Eaton,  70  L.  T.  761. 
Postponement      Where  by  a  will  real  and  personal  estate  are  directed  to  be  sold 
estate.  '^^^  converted,  and  without  any  impropriety  the  sale  is  postponed, 

the  tenant  for  life  of  the  proceeds  is  entitled  to  the  rents  and  profits 

of  the  real  estate  until  sale:  Re  Oliver,  1908,  2  Ch.  74,  following 

BeSearZe,  1900,2  Ch.  829. 

In  the  following  cases  the  tenant  for  life  wiU  take  the  income  of 

the  whole  property: — 

(1)  If  there  is  a  discretionary  trust  to  sell  notwithstanding  the 
previous  gift  of  the  life  interest:  Burton  v.  Mount,  2  De  G.  & 
Sm.  383;  Re  Piteaim,  1896,  2  Ch.  199. 

(2)  if  the  sale  is  to  be  postponed  until  after  the  death  of  the 
tenant  for  life:  Pickering  v.  Pickering,  4  M.  &  Cr.  289;  Vincent 
V.  Neivcombe,  Younge,  599;  Alcock  v.  Sloper,  2  M.  &  K.  699; 
Dariiel  v.  Warren,  2  Y.  &  C.  C.  C.  290. 

(3)  If  the  gift  of  the  life  interest  in  terms  includes  the  income 
of  the  unsold  part:  Wrey  v.  Smith,  14  Sim.  202. 

(4)  If  there  be  a  direction  to  "  divide  "  the  corpus  at  the  death 
of  the  tenant  for  life  (Collins  v.  Collins,  2  M.  &  K.  703;  Rowe  v. 
Rowe,  29  Bea.  276;  Stainer  v.  Hodgkinson,  52  W,  E.  260),  or 
not  to  divide  until  his  death:  House  v.  Way,  18  L.  J.  Ch.  22; 
Harris  V.  Poyner,  1  Drew.  174. 

(5)  If  the  sale  is  postponed  or  prohibited  for  a  definite  time  by 
the  terms  of  the  will,  in  which  case  the  tenant  for  life  takes  the 
specific  iacome  during  that  time:  Green  v.  Britten,  1  D.  J.  &  Sm. 
649;  Skirving  v.  Williams,  24  Bea.  275;  Re  Thomas,  Wood  v. 
Thomas,  1891,  3  Ch.  482;  Wenticorth  v.  Wenttvorth,  1900,  A.  C. 
163;  Re  Godfree,  1914,  2  Ch.  110;  but  when  trustees  post- 
poned the  raising  of  a  charge  on  leaseholds  to  the  prejudice  of 
the  remainderman,  the  Court  adjusted  the  burden  as  between  the 
tenant  for  life  and  the  remainderman:  Blake  v.  O'Reilly,  1895, 
1  Ir.  R.  479;  and  see  Broicn  v.  Gellatly,  2  Ch.  751,  which  shows 
that  if  the  postponement  is  for  an  indefinite  time,  and  meanwhile  ' 
the  profits  (of  a  business)  are  to  be  for  the  benefit  of  the  eststet, 
the  tenant  for  life  does  not  take  them. 
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(6)  If  there  is  a  direction  to  sell,  with  a  power  to  postpone  sale, 
and  a  further  direction  to  paj-  the  income  of  any  part  not  sold  to 
the  persons  who  would  be  entitled  to  the  income  of  the  money  to 
arise  by  the  sale,  the  tenant  for  life  takes  the  actual  income  of  the 
part  unsold,  or  not  called  in:  Johnstone  v.  Moore,  27  L.  J.  Ch. 

453;  Be  Elford,  1910,  1  Ch.  481.     The  discretion  vested  in  the  Discretion 

trustees  enabling  them  to  tjostpone  the  sale  must  in  fact  be  exer-  ™ist  te 

,       .  „    .      .  .  .  .  exercised, 

ciscd;    if  it  is  not  exercised,  a  reversionary  interest  remaining 

unsold  and  falling  in  will  be  apportioned  as  between  tenant  for 

life  and  remainderman:  EoivUs  v.  Bebb,  1900,  2  Ch.  107;  see  also 

Be  Chancellor,  Chancellor  v.  Broum,  26  C.  D.  42;  Ee  Crowther, 

1895,  2  Ch.  56;  and  ante,  p.  '280.     The  case  of  Miller  v.  Miller 

(13    Eq.    263),    where,    under    similar    directions,    a    brickfield 

remained  unsold  until  it  was  worked  out,  is  to  the  same  effect,  the 

tenant  for  life  being  held  entitled  to  the  whole  of  the  royalties 

earned,  while  Vice-Chanoellor  Bacon  attributed  some  force  to  the 

use  of  the  word  "  profits  "  in  the  gift  of  the  income.     This  was 

followed  in  Be  North,  1909,  1  Ch.  625;  see  also  Mackie  v.  MacJcie, 

5  Ha.  70;  Greaves  v.  Smith,  22  W.  R.  388;  Be  Campbell,  1893, 

3  Ch.  468. 

(7)  If  the  wasting  property,  or  part  of  it,  is  specifically  be- 
queathed to  others  after  the  death  of  the  tenant  for  life,  in  which 
case  he  will  take  the  whole  income  of  the  portion  so  dealt  with: 
Collins  V.  Collins,  2  M.  &  K.  703;  D'Aglie  v.  Fryer,  12  Sim.  1; 
Harris  v.  Poyner,  1  Drew.  174;  Holgate  v.  Jennings,  24  Bea. 
623;  but  this  is  not  so  if  the  gift  over  is  not  specific:  Lichfield 
V.  Baker,  13  Bea.  447. 

(8)  If  the  consent  of  the  tenant  for  life  is  necessary  to  a  sale:  Sale  with  oon- 
Hinves  v.  Hinves,  3  Ha.  611;  Hind  v.  Selby,  22  Bea.  373;  f™*^?!*^"''"* 
SMrving  v.  Williams,  24  Bea.  275. 

On  the  other  hand,  if  the  will  contains  an  imperative  trust  for  Imperative 
sale,  all  intention  that  the  tenant  for  life  should  enjoy  in  specie  is   ™^  ^  °'^^^  ®' 
at  once  negatived:  Gibson  v.  Bott,  7  Ves.  89;  Thursby  v.  Thursby, 
19  Eq.  at  p.  408;  W entworth  y .  Wentivorth,  1900,  A.  C.  at  p.  171 
(a  case  of  real  estate) ;  cf .  Hope  v.  D'Hedouville,  1893,  2  Ch.  361 . 

A  direction  that  such  part  of  the  residue  is  to  be  converted  as  Long 
does  not  consist  of  public  funds  or  government  securities,  excludes  -^"^^i^ties. 
from  the  duty  of  the  trustees  to  convert  any  Long  Annuities 
which  the  testator  died  possessed  of;  for,  though  they  would  not 
be  enabled  to  make  an  investment  in  such  annuities,  yet  they  are 
government  securities;  and  the  tenant  for  life  will  enjoy  them  in 


296 


SETTING  IN  THE  TRUST  ESTATE. 


Gift  for 
maintenance. 


General  rules. 


Anthorised 
securities. 


Income  from 
death. 


Wtere  co- 
Teoant  to  pay 
annoitdes. 


Partial  con- 
Terdon. 


specie:  Wilday  v.  Sandys,  7  Eq.  455;  cf.  Porter  v.  Baddelet/, 
5  C.  D.  o4-2:  and  Tickner  v.  Old,  18  Eq.  422. 

When  the  gift  is  expressed  to  be  for  the  maintenance  of  the 
tenant  for  life  and  his  children,  the  general  tenour  of  the  will 
must  be  looked  at  even  more  carefully  than  is  necessary  in  other 
cases  under  the  rule,  and  the  intention  that  wasting  property  is  to 
be  enjoyed  in  specie  is  probably  more  readily  supported:  Marshall 
y.  Bremner,  2  Sm.  &  G.  237. 

The  rights  of  the  tenant  for  life  under  a  residuary  gift  have 
been  ranged  by  Viee-ChanceUor  Parker  in  Meyer  v.  Simomen,  5 
De  G.  &  Sm.  723,  726,  under  three  heads:— 

(1)  Where  the  subject-matter  of  the  bequest  is  either  invited 
in  the  funds  or  in  some  security  of  which  the  Court  approves, 
there  conversion  is  not  necessary,  and  the  tenant  for  life  takes 
the  interest  of  the  fund  as  it  is,  and  the  corjnts  belongs  to  those 
in  remainder. 

In  these  cs&es,  the  tenant  for  life  takes  the  income  from  the 
death  of  the  testator:  Anger  stein  v.  Martin,  T.  &  E.  232;  Hemtt 
Y.  Morris,  ibid.  241;  or  from  the  time,  even  if  it  arrives  before 
the  end  of  a  year  from  the  death,  when  wasting  or  unauthorised 
investments  have  been  called  in:  Gibson  v.  Bott,  7  Yea.  89; 
La  Terriere  v.  Biilmer,  2  Sim.  18.  But  where  debts  and  legacies 
are  first  given,  the  executors  are  entitled  to  pay  them  out  of 
the  capital  or  income  of  any  part  of  the  property;  and  in  that  case 
the  rule  is  that  they  will  be  treated  as  having  paid  them  out  of 
such  part  of  the  capital  as,  together  with  the  income  of  that  portion 
of  the  year,  was  sufficient  for  the  purpose;  and  the  tenant  for  life 
TV-ill  be  entitled  to  the  income  of  the  rest  of  the  capital,  and  to  the 
balance  not  so  applied  of  the  income  of  the  fra<;tional  part  of  the 
year:  Allhusen  v.  Whittell,  4  Eq.  295;  Be  Perkins,  1907,  2 
Ch.  596.  This  rule  must  not,  however,  be  used  to  work  hardship 
to  the  tenant  for  life:  Be  McEuen,  1913, 2  Ch.  704. 

Where  annuities  are  payable,  each  instalment  of  the  annuity 
must  be  apportioned  between  capital  and  income  by  calculating 
what  sum,  if  set  aside  at  the  testator's  death,  would,  with  interest 
at  3 J  per  cent,  to  the  day  of  payment,  have  met  the  particular 
instalment,  and  the  sum  so  ascertained  is  chargeable  to  capital,  and 
the  balance  to  income:  Be  Poyser,  1910,  2  Ch.  444.  following 
Be  Perkins,  1907,  2  Ch.  596. 

(2)  Where  part  of  the  estate  can  be  sold  and  converted,  so  as 
not  to  sacrifice  the  interest  of  the  tenant  for  life,  or  of  the  remain- 
derman, which  is  a  case  of  partial  conversion,  the  proceeds  of  the 
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part  converted  must  be  laid  out  on  securities  approved  of  by  the 
Court,  of  which  the  tenant  for  life  will  take  the  interest,  and  the 
remainderman  the  corpus:  Dimes  v.  Scott,  4  Russ.  195;  Taylor 
V.  Clark,  1  Ha.  161;  Brown  v.  Gellatly,  2  Ch.  751. 

In  making  the  proper  investment  in  exchange  for  the  converted 
securities,  no  compensation  is  allowed  by  the  Court  to  the  tenant 
for  life  for  loss  caused  by  delay,  by  difficulties  of  title  or  otherwise, 
whereby  the  price  of  the  stock  purchased  is  higher  than  if  no  such 
dtelay  had  occurred  {ScholefieM  v.  Bedfern,  2  Dr.  &  Sm.  173; 
Freman  v.  Whitbread,  1  Eq.  266);  unless  there  are  special  circum- 
stances, as  in  Londeshorough  v.  Somerville,  19  Bea.  295;  Bidkeley 
V.  Stephens,  3  N.  R.  105  (dissented  from  in  B,e  Chaytor,  1905,  1 
Ch.  233);  Bulkeley  v.  Stephens,  1896,  2  Ch.  241.  Nor  will  such 
a  right  accrue  by  virtue  of  the  Apportionment  Act,  1870:  Be 
Clarke,  Barker  v.  Perowne,  18  C.  D.  160;  and  see  Be  Lawton, 
3  Eq.  469;  Bidkeley  v.  Stephens,  1896,  1  Ch.  233.  But  the 
tenant  for  life  is  not  liable  to  give  compensation  because  dividends 
have  accrued  before  the  actual  purchase  of  the  substituted  stock: 
Be  Clarke,  supra. 

As  to  that  part  of  the  residue  which  is  not  in  a  proper  state  of  As  to  part 
investment  at  the  death  of  the  testator,  the  tenant  for  life  should  j^y^ted^  ^ 
get  the  income  from  the  death  calculated  as  on  a  sum  of  Consols 
purchased  on  the  death  of  the  testator:  Dimes  v.  Scott,  4  Russ. 
195;  Taylor  v.  Clark,  1  Ha.  161;  Morgan  v.  Morgan,  14  Bea.  72; 
Holgate  v.  Jennings,  24  Bea.  623;  Allhusen  v.  Whittell,  4  Eq. 
295;  Be  Whitehead,  1894,  1  Ch.  678;  Brown  v.  Gellatly,  2  Ch. 
752. 

(3)  Where  property  is  so  laid  out  as  to  be  secure,  and  to  produce  inconvertible 
a  large  annual  income,  but  is  not  capable  of  immediate  conversion  profitable 

,       .       _, .  property. 

without  loss  or  damage  to  the  estate  (as  m  Gibson  v.  Bott,  7  Ves. 
89;  and  Caldecott  v.  Caldecott,  1  Y.  &  C.  C.  C.  312),  there  the 
rule  is  not  to  convert  the  property,  but  to  set  a  value  upon  it,  and 
to  give  to  the  tenant  for  life  4  per  cent,  on  such  value,  and  the 
residue  of  the  income  must  then  be  invested,  and  the  income  of 
the  investment  paid  to  the  tenant  for  life,  but  the  corpus  must  be 
secured  for  the  remainderman:  see  also  F earns  v.  Young,  9  Ves. 
549;  Be  Llewellyn,  29  Bea.  174;  Furley  v.  Ryder,  42  L.  J.  Ch. 
626;  Be  Eaton,  Daines  v.  Eaton,  70  L.  T.  761. 

If  income  of  property  is  directed  to  be  accumulated  till  an  in-  Direction  to 
vestment  is  found,  the  tenant  for  life  takes  the  accumulations  as  life  tenant's 
from  a  year  after  the  death:  SHwdl  v.  Bernard,  6  Ves.  520;  Noel  ^^^^{1^^^' 
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T.  Henley,  7  Price,  241;  Vickers  v.  Scott,  3  M.  &  K.  500;  and  Bee 
Macpherson  v.  Macpherson,  1  Macq.  243;  16  Jur.  847. 

The  tenant  for  life  is  entitled  to  the  income  arising  from  so 
much  of  the  residue  as  is  set  apart  to  pay  contingent  legacies: 
Allhiisen  v.  Whittell,  supra,  following  Crawley  v.  Crawley,  7 
Sim.  427;  FuUerton  v.  Martin,  1  Dr.  &  Sm.  31;  Cranley  v. 
Bixon,  23  Bea.  512;  Re  Hall,  Foster  v.  Metcalfe,  1903,  2  Ch. 
226;  see  Be  Bowlby,  B.  v.  B.,  1904,  2  Ch.  685;  cf.  Re  Harrison, 
Towmon  v.  Harrison,  43  C.  D.  55;  where  the  legacy  is  vested 
but  payment  of  it  is  deferred  the  interim  income  must  be  treated 
as  capital:  Be  Whitehead,  supra;  so  also  surplus  rents  at  the 
expiration  of  the  period  of  twenty-one  years  allowed  for  accumula- 
tion: Re  Pope,  Sharp  r.  Marshall,  1901,  1  Ch.  65.  As  to  right 
of  executors  to  appropriate  investments  -  to  answer  contingent 
legacy,  see  Re  Hall,  Foster  v.  Metcalfe,  1903,  2  Ch.  226. 

When  funds  have  been  left  outstanding  {Re  HubbticJc,  Hart  v. 
Stone,  1896,  1  Ch.  754)  or  have  been  received  though  supposed  to 
have  been  lost,  then,  if  they  come  in  during  the  lifetime  of  the 
tenant  for  life,  he  is  entitled  to  the  difference  between  the  sum 
received  and  such  a  sum  as,  ta^dng  it  to  have  been  invested  at 

3  per  cent,  (formerly  4  per  cent.,  and  see  Re  Woods,  1904, 2  Ch.  4, 
and  cases  there  cited)  at  the  testator's  death,  would  have  amounted 
to  the  sum.  received:  Cox  v.  Cox,  8  Eq.  343;  Re  Tinkler,  20  Eq. 
456;  Be  Duke  of  Cleveland,  Hay  v.  Wolmer,  1895,  2  Ch.  542; 
but  probably  compound  interest  is  not  to  be  calculated  in  order  to 
arrive  at  the  proper  apportionment:  Be  Chesterfield,  24  C.  D. 
643;  Be  Moore,  Moore  v.  Johnson,  54  L.  J.  Ch.  432;  see  Be 
Godden,  Teague  v.  Fox,  1893,  1  Ch.  292;  Be  Bird,  1901,  1  Ch. 
916,  a  case  where  unauthorised  investments  were  made  and  an 
ultimate  loss  made  upon  realisation. 

On  the  other  hand,  if  a  testator  dies  owing  money  for  which 
actions  have  been  brought  in  his  lifetime,  which  actions  are  com- 
promised by  the  trustees  of  his  will,  the  amount  paid  is  to  be 
apportioned  as  between  tenant  for  life  and  remainderman  upon  an 
actuarial  calculation  founded  upon  the  sum  being  a  debt  due  at  the 
death,  payable  with  interest  also  then  due,  which  must  also  be 
computed,  and  which  will  be  the  amount  to  be  borne  by  the  tenant 
for  life:  Maclaren  v.  Stainton,  4  Eq.  448;  Be  Morley,  Morley  v. 
Haig,  1895,  2  Ch.  738,  a  case  of  money  paid  in  keeping  up  a 
policy  which  was  recouped  to  the  tenant  for  life  with  interest  at 

4  per  cent,  on  the  money  so  paid. 

Where  a  tenant  for  life  and  remainderman  are  entitled  to  an 
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outstaiidiug  mortgage  debt  and  arreai-s  of  interest,  and  the  security  tenant  for  life 
is  deficient,  the  sum  realised  bj^  the  securitj-  ought  to  bo  appor^  of  security 

tioned  between  them  in  the  proportion  which  the  amount  duo  for  Moient  as  f» 

'■      '■  .  p  •     1   interest  and 

arrears  of  interest  bears  to  the  amount  due  in  respect  of  capital  principal. 

without  bringing  into  hotchpot  any  sums  already  received  by  the 
tenant  for  life  for  interest:  Be  Atkinson,  Barbers'  Co.  v.  Grose 
Smith,  1904,  2  Ch.  160.  This  rule  does  not  apply  until  the 
security  is  realised:  Be  Broadtvood,  1908,  1  Ch.  115;  Be  Cooks, 
1911,  1  Ch.  171,  nor  does  it  apply  where  the  security  is  an  un- 
authorised investment:  Re  Bird,  1901,  1  Ch.  916;  nor  where 
interest  is  only  payable  when  earned,  and  it  is  not  earned:  Be 
Taylor,  1905,  1  Ch.  734;  nor  to  any  payment  made  in  respect  of 
income  only:  Be  Pennington,  1914,  1  Ch.  203. 


300 


CHAPTEE,  XIX. 

PURCHASE  OF  THE   TRUST  ESTATE  Bt  TRUSTEES  AND  PERSONS  IN  A 
FIDUCIAET   POSITION. 


General  rule. 
Trustee 
cannot  pur- 
chase the  ] 
tmst  estate. 


Trustees  for  Sale.] — -The  general  rule  to  be  gathered  from  the 
long  line  of  authorities  upon  this  subject,  from  Fox  v.  Mackreth 
(2  B.  C.  C.  400;  2  W.  &  T.  L.  C.)  do-miwards,  may  be  thus 
stated:  A  trustee  for  sale  caimot  purchase  the  trust  estate,  for  he 
would  in  fact  be  purchasing  from  himself,  while  in  order  to  a 
valid  sale  it  is  necessary  that  there  should  be  a  vendor  and  a  pur- 
chaser; but  if  he  has  completely  throAvn  off,  by  unequivocal 
conduct  and  by  a  clear  contract  with  competent  cestuis  que  trust, 
his  character  of  trustee,  the  sale  to  him  may  be  supported,  with 
the  qualification  that  he  must  not  have  taken  advantage  of  im- 
disclosed  facts,  touching  the  value  of  the  property,  gained  by  him 
while  he  still  retained  that  character. 

This  general  statement  of  the  law  upon  the  point  seems  to  be 
justified  by  the  language  of  Lord  Eldon  in  Ex  pwte  Lacey  (6 
Ves.  625),  where  he  says:  "  The  rule  is  not  that  a  trustee  cannot 
buy  from  his  cestui  que  trust,  but  that  he  shall  not  buy  from 
himself.  If  a  trustee  -nill  so  deal  -^vith  his  cestui  que  trust  that 
the  amount  of  the  transaction  shakes  off  the  obligation  that 
attaches  upon  him  as  trustee,  then  he  may  buy."  "  The  rule  is 
this:  A  trustee  who  is  entrusted  to  sell  and  manage  for  others, 
undertakes  in  the  same  moment  in  which  he  becomes  a  trusteie 
not  to  manage  for  the  benefit  and  advantage  of  himseK.  It 
does  not  preclude  him  from  bargaining  that  he  will  no  longer  act 
as  a  trustee.  The  cestuis  que  trust  may  by  a  new  contract  dismiss 
him  from  that  character,  but  even  then  the  transaction  by  which 
they  dismiss  him  must,  according  to  the  rules  of  the  Courtj  be 
watched  with  infinite  and  the  most  guarded  jealousy;  and  for 
this  reason,  that  the  law  supposes  him  to  have  acquired  aU  the 
knowledge  that  a  trustee  may  acquire,  which  may  be  very  useful 
to  him,  but  the  communication  of  which  the  Court  can  never  be 
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sure  he  has  made  when  entering  into  the  new  contract  by  which 
he  is  discharged."  "It  is  clear,  undisputed  law,  that  a  trustee 
for  the  sale  of  property  cannot  himself  be  the  purchaser:"  per 
Sir  F.  North  in  Williams  v.  Scott,  1900,  A.  C.  at  p.  503. 

If  the  trustee  retires  from  the  trust,  there  is  no  rule  of  tho 
Court  which  prevents  him  from  buying:  Re  Boles  and  British 
Land  Co.,  1902,  1  Ch.  244. 

It  will  be  presently  seen  that  this  disability  of  a  trustee  for  sale  Trust  not  on 
to  buy  does  not  apply  to  the  case  of  a  trustee  who  has  no  such 
trust  or  duty,  and  that  in  the  latter  case  the  absolute  fairness  of 
the  transaction  is  the  guide  to  the  (question  of  its  validity .  Some-  Postponed 
times,  however,  the  trustee  may  unite  in  his  own  person  both 
characters,  which  occura  where  his  trust  for  sale  arises  only  after 
the  death  of  an  equitable  tenant  for  life,  in  which  case  the  dis- 
tinction has  been  clearly  shown  by  the  refusal  of  the  Court  to 
permit  the  acceleration  of  the  reversionary  trust  for  sale  by  means 
of  the  contemporaneous  sale  to  the  trustee  of  the  life  interest  and 
remainders,  and  limiting  the  purchase  to  the  life  interest  alone: 
FarTies  x.  White,  11  Ves.  209,  229:  Benton  v.  Bonner,  23  Bea. 
285. 

The  notion  that  the  trustee  for  sale  must  be  sho^m  to  have  Advantage 
gained  some  advantage,  as  by  a  subsequent  sale  at  a  profit,  or  that  °ot  be  sho-n-n. 
the  purchase  was  clearly  at  an  undervalue,  has  never  been  an 
element  in  the  decision  of  the  cases  under  consideration:  lEx  parte 
Bennett,  10  Vcs.  385;  Bmidall  v.  Erringtan,  10  Ves.  423.  And 
no  inquiry  on  the  point  of  advantage  gained  is  granted  as  a  locns 
pceJiitenfim  to  the  trustee:  Aberdeen  Bail.  Co.  v  BlaiMe,  1  JNIacq. 
461. 

No  device  to  evade  the  rules  stated  above  ^vill  avail;  and,  con-  Pui-cliase 
sequently,  a  purchase  in  fact  for  tho  trustee,  but  in  the  name,  or  '^^""^^'^ 
through  the  agency,  of  another  person,  as  trustee  for  him  or  other- 
wise, cannot  stand:  Whichcote  v.  Lawrence,  3  Ves.  740;  Campbell 
V.  Walker,  5  Ves.  678;  Sandersmi  v  Wallcer,  13  Ves.  601; 
McPherson  v .  Watt,  3  A .  C .  254 :  or  through  his  co-trustee :  Hall 
V.  Noyes,  3  Ves.  748,  cit.;  and  see  HodgJcinsmi  v.  National  Live 
Stock  Co.,  4  D.  &  J.  422;  or  in  the  name  of  his  children:  Gregory 
V.  Chegory,  G.  Coop.  201;  Jac.  631.  But  the  mere  fact  that 
the  actual  purchaser  is  related  to  the  trustee  is  no  ground  for 
setting  aside  the  sale:  Coles  v.  Trecothi<;k,  9  Ves.  234;  Sugd.  692. 

The  rule,  however,  does  not  prevent  a  trustee  from  selling  to 
a  company  in  which  he  is  a  mere  shareholder:  Silkstone,  dc.  Coal 
Co.  V.  Edey,  1900,  1  Ch.  167,  though  if  the  sale  is  impeached, 
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Purchase  at 
auction. 


the  onus  is  on  the  companj  to  show  the  proptiety  of  the  trans- 
action: Fmrar  \.  Fcerrars,  40  C.  D.  395;  post,  p.  308. 

Though  the  purchase  be  made  at  a  public  aiuction,  it  may  be 
impugned  on  the  same  grounds;  for  if  pei-sorus  present  see  the 
seller  there  bidding  against  them,  it  is  a  discouragement  to  them  to 
bid:  Ex  parte  Lacey,  6  Ves.  p.  628;  Ex  part/e.  Bennett,  10  Ves. 
p.  393;  Ingle  v.  Bichards,  28  Bea.  361.  But  see  the  Sale  of 
Land  by  Auction  Act,  1867  (30  &  31  Vict.  c.  48),  which,  how- 
ever, does  not  give  validity  to  a  purchase  by  trustees,  other>rige 
impeachable:  Gtiesi  v.  Smythe,  5  Ch.  551.  If  a  trustee  for 
sale  is  not  himself  interfering  with  the  sale  by  auction,  leaving 
the  matter  to  his  cestuis  qiip  trust,  all  of  whom  are  sui  juris,  he 
may  probably  become  the  purchaser:  Coles  v.  Trecothick,  9  Ves. 
234;  but  if  there  are  infants  interested,  he  can  bid  only  with  the 
previous  leave  of  the  Court:  Farmer  v.  Dean,  32  Bea.  327;  and 
see  Campbell  v.  Walkei;  5  Ves.  682;  but  liberty  to  bid  will  not 
be  given  unless  all  parties  consent  and  all  other  chances  of  pro- 
curing a  sale  have  been  exhausted:  Tennant  v.  Trenchard,  4  Ch. 
547;  and  see  Ex  parte  James,  8  Ves.  337.  And  after. the  sale 
the  biddings  will  not  be  opened  unless  there  has  been  some  im- 
proper conduct,  not  merely  error  of  judgment  in  fixing  the  reserve, 
or  the  like,  which  shows  that  the  owners  of  the  estate  have  not 
been  fairly  dealt  with,  or  that  matters  have  been  so  contrived 
that  the  fair  value  of  the  property  has  not  been  realised:  Delves 
V.  Delves,  20  Eq.  77,  80. 

It  is  not  enough  to  satisfy  the  requirement  that  the  trustee  for 
sale  in  order  to  purchase  must  have  shaken  off  that  character,  that 
he  should  simply  retire  from  the  trusts:  Spring  v.  Pride  (4  D.  J. 
&  Sm.  395),  where  the  trustee  was  colourably  discharged  by  deed 
of  even  date  with  his  purchase  deed .  He  must  have  got  rid  of  liis 
disability  by  the  consent  of  the  cestui  que  trust,  freely  given  after 
full  information,  and  have  bargained  for  the  right  to  purchase: 
Ex  parte  James,  8  Ves.  337,  353;  Chalmers  v.  Bradley,  1  J.  &  W. 
51;  but  see  Coles  v.  Trecothick,  9  Ves.  234,  and  Randall  v. 
Errington,  10  Ves.  403,  427,  as  to  the  hazardous  nature  of  such  a 
transaction.  The  trustee  must  have  communicated  all  his  know- 
ledge gained  in  that  position  to  the  cestvi  que  trust,  besides  merely 
giving  a  fair  price. 

If,  however,  the  trustee  has  disclaimed  or  has    never    acted, 
though  he  has  not  actually  disclaimed,  he  may  buy:   Stacey  v. 
Elfh,  1  M.  &  K.  195. 
Trustee  buy-        After  an  abortive  attempt  to  sell,  the  Court  wiU,  in  a  proper 


Mode  of 
severing 
relation  of 
trustee  and 
cestui  que 
trust. 
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case,  allow  the  trustee  to  hnj,  he  not  having  the  conduct  of  the  ing  with  leave 
sale;  and  the  price  may  be  that  fixed  as  a  reserve  at  the  auction:  "     °^^ ' 
see  Tennant  v.  Trenchard,  4  Ch.  537. 

If  the  trustees  are  erroneously  treated  by  all  parties  as  being  in  Trustee  tie  son 
the  position  of  trustees  for  sale,  and  they  buy  a  share  from  a  cestui  *'"'*' 
que  trust  in  embarrassed  circumstances,  or  at  an  inadequate  price, 
the  sale  will  not  be  supported:  Plowright  v.  Lambert,  52  L.  T. 
646. 

The  question  whether,  after  a  trustee  for  sale  has  sold  to  a  Ke-purchase 
stranger,  he  can  himself  re-purchase  the  property,  apparently  j^mstraneer 
depends  upon  the  fairness  of  the  original  transaction,  and  also 
upon  the  circumstances  under  which  the  re-purchase  is  made: 
Baker  v.  PecTc,  9  W.  E.  472;  Parker  v.  McKemia,  10  Ch.  96, 
125;  and  it  will  be  supported  if  all  parties  interested  consent,  as 
in  Dover  v .  Buck,  5  Giff .  57 ;  and  it  is  immaterial  that  the  trustee 
afterwards  makes  a  profit  by  the  property:  Me  Postlethtvaite,  36 
W.  K.  808;  60  L.  T.  514.  So  long  as  the  sale  is  not  completed 
and  remains  executory,  a  trustee  who  is  a  party  as  vendor  cannot 
adopt  the  contract:  Williams  v.  Scott,  1900,  A.  C.  499;  Parker 
V.  McEenna,  L.  R.  10  Ch.  96;  Delves  v.  Gray,  1902,  2  Ch. 
606;  see  also  Re  Postlethivaite,  supra. 

It  is  clear  that  a  purchaser  from  a  trustee  for  sale  is  unable  to  Purchaser 
maintain  his  bargain  if  he  had  notice  of  the  disability  of  his  ^^^"^  notice, 
vendor:   Cookson  v.  Lee,  23  L.  J.  Ch.  473;   Aberdeen  Totvn 
Council  V.  Aberdeen  University,  2  A.  C.  544. 

If  the  trustee  has  re-sold,  and  there  is  no  ground  for  recovery  as 
against  the  purchaser,  the  Court  orders  the  trustee  to  account  for 
any  profit  he  has  made,  with  interest — not  to  replace  the  property, 
as  only  in  some  cases,  e.g.,  shares  in  a  company,  might  be  possible: 
Hall  V.  Hallett,  1  Cox,  134.  As  to  the  effect  of  acquiescence  and 
delay  in  these  cases,  and  the  nature  of  the  relief  granted,  see  post, 
p.  320. 

By  Trustees,  not  beingf  Trustees  for  Sale.] — The  rule  that  a  Trustee  buy- 
trustec  for  sale  cannot  purchase  does  not  extend  to  the  case  of  ^°^„*''°™ 
other  trustees  who  merely  buy  from  their  cestui  que  trust,  though  trmt. 
in  this  case  they  can  support  the  transaction  only  by  proving 
strict  fairness,  and  the  disclosure  of  all  such  information  as  they 
may  have  acquired  in  their  character  of  trustees:  Coles  v.  Treco- 
thick,  9  Ves.  234;  Luff  v.  Lord,  34  Bea.  220;  aff.  11  L.  T.  695; 
and  see  Tate, v.  Williamson,  2  Ch.  55.    This  burden  of  proof  has 
been  held  to  remain,  though  the  purchase  be  by  an  ex'ecutor  from 
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Trustee  to 
preserve ; 

to  bar  dower. 
Bare  trustee. 


a  cestui  que  trust,  who  is  also  his  co-executor:  Re  Biel,  CT/ay  v. 
Wwner,  16  Eq.  577.  If,  however,  the  trustee  is  an  unfailing 
purchaser,  and  the  cestui  que  trust,  being  sui  juris,  has  suggested 
the  transaction,  and  threatens  to  enforce  it,  the  onus  is  shifted  from 
the  trustee  to  the  cestui  que  trust:  Luff  v.  Lord,  supra. 

A.  trustee,  to  preserve  contingent  remainders,  or  for  the  separate 
use  of  a  married  woman  {Varices  v.  White,  11  Ves.  209,  226),  is 
not  disabled  from  purchasing:  nor  is  a  trustee  to  bar  dower 
(Naylor  v.  Winch,  1  S.  &  S.  567);  nor  a  bare  trustee,  whose  only 
duty  is  to  convey  to  his  cestui  que  trust:  Pooley  v.  Quitter,  4 
Drew.  189;  but  see  S.  C,  on  appeal,  2  D.  &  J.  327;  and  it  would 
seem  that  any  one  becoming  a  bare  trustee  must  be  affected  by  the 
same  duty  of  disclosure  of  knowledge  acquired  in  the  trust  as  in 
any  other  ca^e. 


Committee  of 
inspection. 


Partner  of 
assignee. 


Eelative  of 
trustee. 


Purchase  of 
dividends. 


Trustees  in  Bankruptcy.] — It  was  clearly  settled  under  the  old 
bankrupt  law  that  assignees  were  in  effect  trustees  to  sell  for  the 
benefit  of  the  creditors  and  of  the  bankrupt,  and  were  therefore 
unable  to  buy  for  their  own  benefit:  Ex  parte  Bennett  (10  Ves. 
380),  where  it  -was  observed  that  the  rule  applied  with  even  greater 
stringency  to  assignees  than  to  other  classes  of  trustees.  These 
principles,  of  course,  now  apply  to  trustees  and  official  receivers. 

Eule  316  of  the  Bankruptcy  Eules,  1886  to  1914,  enacts  that: 
'■  Xeither  the  trustee  nor  any  member  of  the  committee  of  inspec- 
tion of  an  estate  shall,  while  acting  as  trustee  or  member  of  such 
committee,  except  by  leave  of  the  Court  either  directly  or  in- 
directly., by  himself,  or  any  partner,  clerk,  agent  or  servant,  become 
the  purchaser  of  any  part  of  the  estate,  and  any  purchase  contraa-v 
to  the  provisions  of  the  rule  may  be  set  aside."  A  sale  to  the 
partner  of  one  of  the-  committee  of  inspection  has  been  upheld: 
Ex  parte  Gallard,  1897,  2  Q.  B.  8;  such  a  sale  must,  however, 
be  for  proper  value:  ibid. ;  sometimes,  after  time  has  run,  the 
sale  will  not  be  set  aside,  but  merely  damages  awarded:  ibid. 

The  rule  applied  to  the  partner  of  the  trustee  purchasing  at  an 
auction:  Ex  parte  Burnell  (7  Jur.  116),  where  the  sale  was 
set  aside  with  costs,  and  a  re-sale  at  the  price  given  was  ordered. 
And  in  Ex  parte  Forder  (1881,  W  X.  117)  the  sale  was  declared 
void,  having  been  made  on  behaU  of  the  trustee  in  the  name  of  his 
son,  a  minor,  and  his  nephew  and  partner:  and  see  Re  Moore  (30 
W.  K.  123),  where  the  purchaser  was  the  brother  and  alleged 
partner  of  the  trustee;  and  see  Re  Spink,  108  L.  T.  572. 

Such  trustees  are  also  unable  to  purchase  dividends  on  debts,  or 
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the  debts  themselves,  or  to  buy  them  in  the  name  of  another 
person:  Fooley  v.  Quilter  (2D.  &  J.  327),  where  it  was  held  that 
if  the  creditor  from  whom  the  purchase  was  made  did  not  claim, 
the  estate  ought  to  have  the  benefit;  and  if  he  did,  then,  even  if 
the  purchase  was  a  fair  one  in  all  respects,  it  must  be  set  aside  and 
the  dividends  refunded  with  interest,  subject  to  a  set-off  of  the 
price  paid  and  the  payment  of  the  costs  of  the  action. 

Executors  and  Administrators.] — ^An  executor  buying  the 
assets  of  his  testator,  with  the  assent  of  all  parties  interested,  wiU. 
be  allowed  to  retain  his  purchase;  but  he  must  act  openly,  and 
without  any  concealment,  or  it  may  be  set  aside,  even  after  a  long 
lapse  of  time:  Watsm  v.  Toonfi,  6  Madd.  153;  Beningfidd  y. 
Baxter,  12  A.  C.  167;  Re  Rarvey,  Harney  v.  Lambert,  58  L.  T. 
449.  And  he  must  show  that  he  has  given  the  highest  price 
obtainable:  Champion  v.  Rigby,  1  R.  &  M.  539;  Baker  v.  Read, 
18  Bea.  398;  and  that  the  beneficiaries  knew  every  matter  con- 
nected with  the  value  of  the  property:  Smedley  v.  Yarley,  23  Bea. 
358. 

But  an  executor  cannot,  in  general,  safely  buy  the  debts  owing  Purchase  of 
to  creditors  of  his  testator  for  his  own  benefit:  Ex  parte  Lacey,  wacies. 
6  Ves.  at  p.  628;  Hamilton  v.  Wright,  9  CI.  &  F.  Ill,  123;  and 
he  cannot  buy  a  legacy  from  a  legatee,  unless  he  can  prove  the 
fairness  of  the  transaction,  even  if  such  legatee  be  his  co-executor : 
Re  Biel,  Grray  v.  Warner,  16  Eq.  577;  but  the  case  is  not  the 
same  where  the  vaUdity  of  the  legatee's  title  is  in  litigation,  and 
unmarketable,  in  which  case  the  executor,  if  he  have  fully  in- 
formed the  legatee  of  his  rights,  may  purchase:  Luff  v.  Lord,  34 
Bea.  220. 

Before  an  executor  has  proved,  and  if  he  has  not  used  his  power  Purchase 
of  coming  in  to  prove  unfairly  or  for  the  purpose  of  obtaining  an  of  ^u^"^" 
advantage,  he  is  under  no  disability  to  purchase,  though  he  may 
not  have  formally  renounced  probate:    Clark  v.   Clark,  9  A.  C. 
733. 

Where  an  executor  exceeds  his  authority,  as  by  carrying  on  a  Executor 
business  which,  as  executor,  it  was  not  his  duty  to  continue,  he  i^^stee!^ 
converts  himself  into  a  trustee  to  all  intents  and  purposes,  and  he 
can  only  buy  the  property  subject  to  the  rules  stated  in  this  chapter 
with  regard  to  trustees:  KilUck  v.  Flexney,  4  B.  C.  C.  161. 

Administrators  are  under  the  same  disabilities  as  executors;  Administra- 
and,  at  least  before  the  Married  Women's  Property  Act,  1882,  *'*™- 
the  husband  of  an  administratrix  was  in  a  fiduciary  position,  which 
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precluded  him  from  safely  purchasing  the  property  of  the  intes- 
tate: Re  Pepperell,  PeppereU  v.  Ckcmiberlain,  27  W.  E.  410;  and 
a  sale  by  an  administratrix  of  assets  to  her  son  has  been  set  aside 
as  ipso  facto  void,  on  the  ground  of  the  relation  between  the 
parties:  John  v.  Jone>',  34  L.  T.  570. 

Tenant  for  Life.] — A  tenant  for  life,  even  where  a  power  of 
sale  in  the  trustees  is  to  be  exercised  with  his  consent,  or  at  his 
request,  may  purchase  the  estate,  just  as  if  he  were  a  stranger; 
the  ground  being  that  the  power  to  request  or  consent  is  merely 
given  to  him  for  his  own  benefit,  and  that  he  is  in  no  fiduciary 
position  with  respect  to  that  power:  Howard  v.  Ducane,  T.  &  K. 
81;  Dicconson  v.  Talbot,  6  Ch.  32;  but  see  Grover  v.  Rugell,  3 
Euss.  428  (the  case  of  a  rector);  Beaden  v.  King,  9  Ha.  519 
(a  prebendary);  and  Greenlaw  v.  King,  3  Bea.  49  (a  bishop). 
Under  Settled  Where  the  tenant  for  life  is  selling  under  the  powers  of  the 
Settled  Land  Act,  1882,  he  is,  by  sect.  53  of  that  Act,  to  have 
regard  to  the  interests  of  all  parties  entitled  under  the  settlement, 
and  in  relation  to  the  exercise  of  those  powers  he  is  to  be  deemed 
to  be  in  the  position,  and  to  have  the  duties  and  liabilities,  of  a 
trustee  for  those  parties.  However,  if,  notwithstanding  the  powers 
conferred  by  the  Act,  trustees  exercise  a  power  of  sale  under 
the  settlement  with  his  consent  (which  they  may  still  do  under 
sect.  56  (2)  of  the  Act),  there  seems  no  reason  why  the  tenant  for 
life  should  not,  at  least  in  that  case,  become  the  purchaser:  but 
see  Re  Duke  of  A'eircastle,  24  C.  D.  129. 

Advantage  gained  by  the  tenant  for  life  by  the  exercise  of  the 
statutory  powers  is  no  ground  of  complaint  by  remaindermen: 
Re  Lord  Stamford,  56  L.  T.  484;  but  a  tenant  for  life,  who 
accepts  a  sum  of  money  as  an  inducement  for  him  to  exercise  his 
statutory  power  of  leasing,  acts  improperly  and  the  lease  is  void: 
Chandler  v.  Bradley,  1897,  1  Ch.  315. 

As  to  when  a  purchaser  may  object  to  a  sale  by  the  tenant  for 
life  under  the  Act,  on  the  ground  that  the  sale  amounts  to  a 
breach  of  trust,  see  Hat  fen  v.  Eiisxell.  38  C.  D.  334;  Moggri-dge 
V.  Clapp,  1892,  3  Ch.  382. 

It  is  conceived  that  the  cesiuis  que  trust  other  than  the  tenant 
for  life  can  purchase  from  the  trustees. 

Co-owners  or  tenants  in  common  do  not  stand  in  any  fiduciary 
fn  common"     relation  towards  each  other:  Kennedy  v.  De  Trafford,  1897  A   C 
180,  189. 


Co-owners 
and  tenants 
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Mortgagees.] — In  considering  the  position  of  a  mortgagee  when 
exercising  'his  power  of  sale,  it  is  necessary  to  bear  in  mind  that  he 
stands  in  a  different  situation  from  that  of  a  trustee  for  sale,  and 
that  though  he  cannot  sell  to  himself — ^for  that  is  not  a  sale  at  all 
— he  has  performed  his  duties  to  the  mortgagor  if  he  has  done  his 
best  to  obtain  the  best  price  for  the  mortgaged  property:  see 
Rendason  v.  Astirood,  1894,  A.  C.  150,  158.  The  only  question 
which  really  arises  is,  Has  the  mortgagee  acted  in  good  faith? 
See  Kennedy  x.  Dc  Trafford,  1897,  A.  C.  180;  Hodson  v.  Deems, 
1903, -2  Ch.  647. 

It  is  stated  in  some  of  the  earlier  cases  on  the  subject  that  a  Not  trustees 
mortgagee  is  a  trustee  of  the  power  of  sale;  but  though  in  a  sense  °  po'^^'', 
he  is  a  trustee  of  the  legal  estate,  the  expressions  referred  to  have  i^^t  of 
been  explained,  and  are  now  taken  to  mean  that  he  is  a  trustee  surplus, 
of  any  surplus  after  he  has  received  principal,  interest  and  costs: 
QuarreV  v.  Becliord,  1  ]\Iadd.  269;  Matthhon  v.  CJarlce,  3  Dr.  3; 
Bohertsou  v.  Norris,  1  G-iff.  421;  4  Jur.  N.  S.  155;  and  Farrar  v. 
Farrars,  40  C .  D .  395 ;  liowever,  every  mortgage  confers  upon  the 
mortgagee  the  right  to  realise  his  security',  and  to  find  a  pur- 
chaser if  he  can,  and  if  in  the  exercise  of  his  power  he  acts  bond 
fide,  and  takes  reasonable  precautions  to  obtain  a  proper  price,  the 
mortgagor  has  no  redress,  even  although  more  might  have  been 
obtained  if  the  sale  had  been  postponed:  Colson  \.  WiUiam-s,  61 
L.  T.  71 ;  Henderson  v.  Ashcood-,  supra ;  Kennedy  v.  De  Trafford, 
supra. 

The  primary  character  of  a  mortgagee  being,  therefore,  not  when 
fiduciary,  he  is  not  a  trustee  except  as  to  any  surplus  money  after  ^"^tgagee  is 
sale,  or  for  the  purpose  of  recouvejing  after  the  mortgage  is  paid 
off;   and,  unless  the  power  is  used  for  a  fraudulent  or  improper 
purpose  (Macleod  v.  Jones,  24  C.  D.  289),  or  the  amount  claimed 
is  evidently  not  due  {Hickson  v.  Darloiv,  23  CD.  690),  the  Court 
will  not  interfere  unless  the  money  is  paid  into  Court,  and  in  that  Payment  into 
ease  an  injunction  would  be  granted  to  stop  the  sale:  Warner  y.     °^  ' 
Jacob,  20  C.  D.  220.     Simple  interest  at  4  per  cent,  is  payable 
by  the  mortgagee  upon  any  surplus  retained:  Eh//  v.  Bead,  76 
L.  T.  39. 

It  is  now  settled  that,  even  where  the  mortgage  is  in  the  form  Mortgage  in 
of  a  trust  for  sale,  with  directions  for  payment  of  the  mortgage  ^^^16.''^"^' 
money  out  of  the  proceeds,  and  of  any  surplus  to  the  mortgagor — 
a  form  not  now  very  commonly  used — the  mortgagee  is  still  not 
a  trustee,  except  as  to  the  surplus ;  for  since  the  mortgagor  cannot 
enforce  the  trust  for  sale,  there  is  no  express  trust  for  him :  KirJi- 
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Gaaes  of  im- 
proper sales. 


Sale  to 
trustee  for 
mortgagee. 


Sale  to  com- 
pany of  which 
mortgagee  a 
member. 


wood  V.  Thompson,  2  D.  J.  &  S.  613;  Locking  v.  Farmer,  8  Ch. 
30;  Be  Alison,  Johnson  v.  Mounsey,  11  C.  D.  284;  Wwner 
V.  Jacob,  20  C.  D.  220;  Be  Bell,  Lake  v.  Bell,  34  C.  D.  462. 
It  is  necessary,  however,  in  order  to  involve  the  application  of  the 
general  rule,  that  the  trusts  should  be  purely  directed  to  the 
realization  of  the  security,  and  not  such  as  to  make  the  lender  a 
trustee  for  other  purposes,  as  to  which,  see  Parkinson  v.  Hanhury, 
1  Dr.  &  Sm.  143;  2  D.  J.  &  S.  450;  Waters  v.  Groom,  11 
01.  &F.684. 

The  cases  in  which  the  power  has  been  held  to  be  improperly 
exercised  depend  upon  their  own  particular  circumstances,  which, 
of  course,  cannot  be  here  referred  to  at  length.  Such  a  circum- 
stance as  that  the  mortgagee  has  re-purchased  from  the  very 
person  to  whom  he  sold — his  own  brother— coupled  with  evidence 
that  the  mortgagee  was  goaded  on  by  others  to  exclude  the  mort- 
gagor from  his  share,  was  held  to  be  sufficient  to  vitiate  the  sale: 
Robertson  v.  Norris,  1  Giff.  421.  So,  also,  was  a  secret  contriv- 
ance by  which  one  mortgagor  was  to  be  substituted  for  another: 
National  Bank  of  Australasia  v.  United  Hand-in-Hand  Co.,  4 
A.  C.  391;  or  where  the  sale  was  at  a  fraudulent  undervalue: 
Davey  V.  Durrani,  1  D.  &  J.  535;  Adams  v.  Scott,  7  W.  E.  213; 
or  where  the  property  was  sold  for  a  price  sufficient  to  coveir 
principal,  interest  and  costs,  without  regard  to  Value  at  all:  Colson 
V.  Williams,  61  L.  T.  71;  tor  where  there  was  a  suppression  of  the 
fact  that,  while  another  was  put  forward  to  buy,  the  mortgagee  is 
the  real  purchaser:  Lewis  v.  Hillman,  3  H.  L.  C.  607;  Woodhouse 
V.  Meredith,  1  J.  &  W.  204;  see  Henderson  v.  Astwood,  1894, 
A.C.150. 

As  the  mortgagee  cannot  sell  to  himself,  so  he  cannot  sell  to 
himself  and  others,  nor  to  a  trustee  for  himself:  Doiunes  v.  Graze- 
brook,  3  Mer.  200.  Nor  can  he  sell  to  a  person  employed  by  him 
to  conduct  the  sale:  Whitcomb  v.  Minchin,  5  Madd.  91;  Guest 
V.  Smythe,  5  Ch.  651.  On  a  sale  by  a  building  society,  their 
secretary  having  bought  at  the  auction,  the  sale  was  set  aside: 
Martinson  v.  Clowes,  21  0.  D.  857;  33  W.  R.  555. 

But  a  sale  by  a  person  to  a  company  of  which  the  mortgagee  is 
a  member,  is  not,  either  in  form  or  in  substance,  a  sale  by  a  person 
to  himself;  for  the  company  or  corporation  is,  according  to  the 
legal  idea  of  it,  an  entity  distinct  from  the  persons  constituting 
it:  Farrar  v.  Farrars,  40  0.  D.  395,  where  three  mortgagees 
sold  to  a  company  in  which  one  of  them  was  a  shareholder,  and 
the  sale  was  supported..   The  shareholder  being  also  the  solicitor 
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to,  and  a  promoter  of,  the  company,  there  was,  however,  a  conflict 
of  duty  and  interest  which  threw  upon  the  purchasing  company 
the  burden  of  proving  that  the  sale  was  a  beneficial  and  bond 
fide  sale,  and  this  they  discharged  by  showing  that  the  vendors 
had  taken  pains  to  get  the  best  price,  and  that  the  amount  given 
was  the  full  price  at  the  time :  and  see,  on  this  last  point,  Lewis  v . 
Hiliman,  supra;  Hodson  v.  Deans  (1903,  2  Ch.  647),  where  a  Sale  to 
member  of  the  committee  of  a  friendly  society,  who  were  the  ^^ftte°eof 
mortgagees,  purchased  at  a  small  undervalue,  and  the  Court  set  mortgagee 

•  ,      . ,  ,  society. 

aside  the  sale. 

A  second  mortgagee  may  purchase  under  an  exercise  of  a  power  Second 
of  sale  by  the  first  mortgagee,  and  the  question  of  adequacy  of  mortgagee, 
price  as  between  him  and  the  mortgagor  is  determined,  not  upon 
the  principles  affecting  purchases  by  trustees,  but  upon  those  which 
regulate  transactions  between  mere  strangers;  and  this  is  so  even 
where  the  second  mortgage  is  in  the  form  of  a  trust  for  sale: 
Kirkwood  v.  Thompson,  2  D.  J.  &  S.  613;  Shauf  v.  Bumny, 
2D.  J.  &S.468. 

The  mortgagee  after  sale  is,  as  we  have  seen,  a  trustee  of  any  Account  as 
balance  of  purchase-money  in  his  hands,  and  he  is  liable  in  this 
respect  to  account  to  the  persons  interested  in  that  balance.  It 
is  his  duty,  therefore,  to  seek  them  out,  and  if  he  fails  to  find 
them,  he  should  pay  the  money  into  Court  under  the  Trustee  Act, 
1893;  failing  which,  he  will  be  liable  to  pay  interest  upon  it  at 
4  per  cent.:  Charles  v.  Jones,  35  C.  D.  544.  He  is  not,  however, 
in  default  if  he  has  offered  to  pay  the  money,  and  cannot  obtain  a 
discharge  in  consequence  of  unsettled  disputes  between  the  parties 
themselves:  see  Matthison  v.  Clarice,  3  Dr.  3;  25  L.  J.  Ch.  29; 
and  Banner  v.  Berridge,  18  C.  D.  254. 

A  sale  by  a  mortgagor  to  his  mortgagee  is  to  be  regarded  in  the  Purchase  by 
same  'way  as  a  sale  between  parties  having  no  connection  with  each  mortgagee  of 
other,  and  it  can  be  impeached  only  on  the  ground  of  fraud:  redemption. 
Dobson  V.  Land,  8   Ha.  216,   220.      And   this   view   has   been 
indorsed  by  the  House  of  Lords  in  Melbourne  Bank  v.  Brougham, 
7  A.  C.  307.     The  mortgagee  may  safely  take  a  release  of  the 
equity  of  redemption  even  where,  in  a  matter  independent  of  the 
mortgage,  he  is  a  trustee  for  the  cestui  que  trust,  unless  ho  is  guilty 
of  a  fraud,  which  would  vitiate  a  purchase  from  a  stranger,  and 
not  merely  of  conduct  which  would  prevent  him  from  holding  a 
purchase  from  a  cestui  que  trust:  Knight  v.  Majoribanks,  2 
Mac.  &  G.  10. 

But  apart  from  the  pressure  of  the  mortgage  itself,  which  in  Pressure. 
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most  cases  is  present,  if  the  mortgagor  is  in  embarraased  circum- 
stances, or  the  mortgagee  exercises  coercion,  or  both  features 
appear  in  the  case  (as  in  Ford  v.  Olden,  3  Eq.  461),  the  purchase 
would  be  set  aside. 

Where  a  purchase  by  a  mortgagee,  under  his  power  of  sale,  is 
set  aside  on  some  of  the  grounds  pointed  out  above,  the  mortgagor 
must  either  redeem  the  mortgage,  in  which  case  a  reconveyance  by 
the  mortgagee  and  any  person  who  has  acted  as  intermediary  for 
him,  will  be  ordered,  or,  in  default  of  redemption,  the  action  will 
be  dismissed:  Martinson  v.  Clowes,  21  C.  D.  857. 


Land  agent. 


Secret 
valuation . 


Counsel.] — A  purchase  by  a  barrister  of  property,  as  to  which 
he  has  given  advice  and  obtained  knowledge,  can  be  supported 
only  if  his  employment  has  entirely  ceased,  if  his  conduct  has 
been  perfectly  fair  and  open,  and  if  he  has  taken  no  advantage 
of  the  knowledge  he  has  acquired  during  his  employment.  He 
should  not  entertain  the  transaction  at  all  without  making  the 
fullest  disclosures  of  such  knowledge;  for  the  mere  possession  of 
it  has  been  held  sufficient,  even  where  the  employment  has  ceased, 
to  avoid  the  purchase:  see  Carter  v.  Pahner,  8  CI.  &  F.  657; 
Pisani  v.  Att.-Gen.  for  Gibraltar,  5  P.  C.  517,  540;  and  Broun 
V.  Kennedy,  4  D.  J.  &  Sm.  217,  as  to  gifts  to  counsel. 

Agents.] — Agents,  who  are  commonly  in  a  position  to  have 
acquired  a  knowledge  of  circumstances  affecting  the  property  of 
their  principals,  besides  showing  that  they  have  given  full  value 
(Lowther  v.  Loiother,  13  Ves.  103;  Murphy  v.  O'Shea,  2  J.  &  L. 
422),  can  support  a  purchase  by  themselves  only  upon  proof  of 
perfect  fairness,  and  that  they  have  communicated  all  knowledge 
so  acquired  to  their  principals:  Cane  v.  Allen,  2  Dow",  289,  294; 
King  v.  A?iderson,  I.  R.  8  Eq.  625. 

So,  the  existence  of  a  particular  advantage  attaching  to  the 
portion  of  an  estate  contracted  to  be  purchased  by  a  land  agent 
from  his  employer,  though  it  w'as  not  shown  that  either  of  the 
parties  was  alive  to  its  existence,  was  held  to  be  sufficient  to  induce 
the  Court  to  refuse  specific  performance:  Chamber's  v.  B^etty, 
Beatt.  488;  but  the  non-communication  of  some  circumstances 
of  speculative  advantage,  such  as  that  a  railway  might  come  into 
the  neighbourhood,  or  the  like,  would  not  vitiate  the  purchase: 
Edwards  v.  Meyrick,  2  Ha.  60;  Bellamy  v.  Sabine,  2  Ph.  425. 

On  the  other  hand,  an  agent  who  has  secretly  obtained  a 
valuation  of  the  estate,  and  has  not  disclosed  it,  cannot  hold  his 
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purchase:  Charter  y.  Tret^elyan,  11  01.  &F.  714;  d  fortiori -v/hei-a 
a  trustee,  who  has  obtained  a  valuation,  is  purchasing  from  a  cestui 
que  trust:  Dougan  v.  Macpherson,  1902,  A.  C.  197;  and  this 
was  also  a  circumstance  which  was  taken  into  account  in  Fox  v. 
Macla-eth  (2  W.  &  T.  722,  8th  ed.),  a  case,  however,  of  a  trustee 
for  sale. 

Non-disclosure,  or  suppressio  veri,  coupled  with  misrepresenta-  Suppression 
tions  will,  of  course,  invalidate  a  purchase  by  an  agent:  Molony  "    ^^ ' 
V.  Kernan,  2  Dr.  &  ^Yar.  31;  but  non-disclosure  of  a  material 
fact,  such  as  that  a  suggested  sale  is  on  account  of  a  third  person, 
while  in  truth  it  is  on  account  of  the  agent  himself,  is  alone  enough 
to    upset    the  transaction:    Lowther  v.  Lowther,  13  Ves.   103; 
Charter  v.  Trevelyan,  11  CI.  &  F.  714;  McPherson  v.  Watt,  3 
A.  C.  254;  and  see  Sharman  v.  Brandt,  L.  R.  6  Q.  B.  720.    On  Disclosure  of 
this  principle,  also,  if  the  agent  himself  takes  some  interest  in  at  i"*®"^^^*- 
purchase  negotiated  by  himself,  he  must  disciose  the  exact  nature 
of  that  interest  to  his  principal,  and  it  is  not  enough  that  he  com- 
municates the  bald  fact  that  he  has  an  interest,  or  makes  statements 
which  might  put  the  principal  upon  inquiry:  Imperial  Mercantile 
Association  v.  Coleman,  L.  E..  6  H.  L.  189;  Canyendish-Bentincli 
V.  Fenn,  12  A.  0.  652;  29  0.  D.  795;  26  0.  D.  221;  cf.  Costa 
Bifa  Railwai/  Co.  v.  Forivood,  1900,  1  Oh.  756  (a  director-agent 
case);  and  see  Lady  well  Co.  v.  Brookes,  35  0.  D.  400;  Lydney 
Co.  V.  Bird,  33  0.  D.  85;  it  is  his  duty  to  disclose  what  profit 
has  been  on  the  re-sale:  Re  Lady  Forrest  Gold  Mine,  1901,  1  Oh. 
582,  a  case  of  director  who  was  also  a  promoter  of  a  company. 

On  a  sale  through  an  agent,  any  commission  received  by  the  Secret  com- 
agent  from  the  purchaser  belong-s  in  equity  to  the  vendor,  and  ^'a'.ienUm^ 
must  be  accounted  for:  Boston  Deep  Sea  Fishing  and  Ice  Co.  v.  vendor. 
Ansell,  39  0.  D.  339;  Andrews  v.  Bamsay  (&  Co.,  1903,  2  K.  B. 
635,  where  the  agent  was  also  held  disentitled  to  commission  he 
might  have  received  from  the  vendor;  cf .  NitedalsTaendstikfabrik 
V.  Bruster,  1906,  2  Oh.  673;  no  custom  to  the  contrary  will  be 
upheld:  Bartram  d  Sons  v.  Lloyd,  88  L.  T.  286. 

If  the  agent  has  re-sold  at  a  profit,  he  must  account  for  Such  Account  of 
profit  to  the  principal:  Lees  v.  Nuttall,  1  R.  &  M.  53;  and 
De  Bussche  v.  Alt,  8  0.  D.  286,  where  it  was  held  that  this  right 
was  not  barred  by  passive  submission  to  the  injury,  not  amounting 
to  laches,  or  even  by  a  voluntary  promise  not  to  bring  an  action, 
and  that  in  order  to  protect  the  agent  there  must  have  been 
conduct  amounting  to  a  release,  or  accord  and  satisfaction:  and 
see  Leeds  v.  Amhurst,  2  Ph.  123.    But  if  the  principal  has  taken 


profit. 
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the  matter  of  the  sale  into  his  own  hands,  the  agent  may  buy 
-without  reference  to  any  of  the  duties  we  have  mentioned: 
Chambers  v.  Betty,  Beatt.  488.  As  to  interest  on  profits,  see 
SilJcstone  and  HaigJi  Moor  Coal  Co.  v.  Edey,  1900,  1  Ch.  167. 

When  the  agency  is  terminated  by  a  bond  fide  completed  sale 
to  a  stranger,  or  otherwise,  the  late  agent  may  repurchase  the 
property  from  such  stranger,  but  such  a  transaction  would  be 
closely  investigated:  Parker  v.  McKenna,  10  Ch.  96,  126. 


Parchase  by 
surviving 
partner ; 


on  bank- 
ruptcy. 


By  one 
partner  of 
another's 
share. 


Partners.] — Having  regard  to  the  perfectly  good  faith  which 
should  guide  partners  in  matters  relating  to  the  partnership,  and 
to  the  principle  that  one  partner  cannot  retain  an  advantage  which 
he  has  secured  in  that  character — a  principle  which  has  already 
been  referred  to  in  treating  of  leases  and  renewals  of  leases  taken 
by  one  of  several  members  of  a  firm  (ante,  p.  168) — it  is  clear  that 
a  partner  cannot  place  himself  in  a  position  in  which  his  interest 
conflicts  with  his  duty,  and  he  cannot  acquire  a  benefit  without 
communicating  it  to  his  partners,  the  ground  being  the  same  as 
that  which  applies  to  the  case  of  an  agent:  Feather stonhaiigh  v. 
Fenuick,  17  Ves.  298;  Bentley  v.  Craven,  18  Bea.  75;  Dunne  v. 
English,  18  Eq.  624;  Beningfleld  v.  Baxter,  12  A.  C.  167 

But  there  is  nothing  to  prevent  a  fair  purchase  by  a  surviving 
partner  of  the  share  of  his  deceased  partner:  Chambers  v.  Howell, 
11  Bea.  6;  but  if  the  survivor  is  also  executor  of  his  deoeased 
partner,  the  difficulty,  arising  from  the  conflict  of  interest  and 
duty,  is  so  great  that  a  purchase  by  him  cannot  in  most  cases  be 
supported:  Cook  v.  Collingridge,  Jac.  607;  Wedderburn  v.  Wed- 
derbvrn,  4  M.  &  Cr.  41;  and  on  dissolution  the  duty  of  observing 
the  utmost  fairness  is  to  be  most  scrupulouisly  observed. 

Upon  the  bankruptcy  of  a  partner,  a  continuing  solvent  partner 
cannot  buy  the  bankrupt's  share  without  leave:  ante,  p.  168.  The 
adjudication  operates  as  a  dissolution,  and  the  right  to  liquidate 
the  partnership  assets  is  vested  in  the  solvent  partner  unless  he 
is  under  disability,  e.g.,  an  infant;  but  whoever  acts  as  liquidator 
the  assets  are  held  in  trust  to  discharge  the  partnership  liabilities: 
Re  Beauchamp  Brothers,  Ex  parte  Carr,  75  L.  T.  315. 

The  principle  stated  above  does  not  prevent  one  partner  from 
purchasing  the  share  of  another  partner,  though  without  the 
knowledge  of  the  other  partners,  or  giving  the  firm  an  opportunity 
of  acquiring  it:  Cassels  v.  Stewart,  6  A.  C.  64;  the  reason  given 
being  that  the  share  belongs  in  no  sense  to  the  firm,  and  that  the 
firm  has  no  interest  in  it,  though  if  the  transaction  were  a  mere 


PURCHASE  BY  SOLICITOE  FROM  CLIENT.  313 

cloak  to  conceal  some  unfair  act  in  the  subsequent  management  of 
the  business,  that  reason  would  not  be  sufficient  to  support  it: 
ibid.  75;  cf .  Helmare  v.  Smith,  35  C.  D.  436;  Trimble  v.  Gold- 
berg, 1906,  A.  C.  494. 

Where  one  partner  knows  more  of  the  partnership  business  and 
accounts  than  the  otlier,  a  dutj'  rests  upon  him  to  disclose  fully  his 
knowledge;  and  if  he  fails  in  sucli  duty,  a  sale  to  such  pai'tner  of 
the  other's  share  is  voidable,  and  maj  be  set  aside:  Maddejord  v. 
AusUvick,  1  Sim.  89;  Law  v.  Law,  1905,  1  Ch.  140. 

Solicitors.] — Subject  to  the  liability  of  proving  that  he  has  been 
as  diligent  to  do  the  best  for  his  client  as  if  he  had  been  acting 
for  him  upon  a  sale  to  a  stranger,  and  that  by  no  means  he  could 
have  made  a  better  bargain,  the  disabilities  attaching  to  trustees 
do  not  affect  a  solicitor  dealing  with  his  client:  Gibson  v.  J  eyes, 
6  Ves.  266,  271;  but  he  must  have  honestly  communicated  all  the 
knowledge  respecting  the  value  of  the  property  which  hte  has 
acquired  in  the  course  of  his  employment,  and  have  given  to  his 
client  perfectly  disinterested  advice  in  the  matter:  Cane  v.  Allen, 
2  Dow,  289;  Widgery  v.  Tepper,  7  C.  D.  423.  Such  advice 
should  extend  even  to  probable  results  of  the  transaction  contem- 
plated, so  that  the  client  can  never  be  in  the  position  to  say  that  the 
solicitor  has  in  the  result  obtained  a  benefit  which  the  client  never 
intended  to  confer:  see  Stokes  v.  Prance,  1898,  1  Ch.  at  pp.  224, 
225 ;  in  such  cases  the  solicitor  is  treated  as  trustee  .of  any  advan- 
tage so  acquired:  ibid. ;  see  also  Segrave  v.  Kerwan,  Beatt.  157; 
Cockburn  v.  Edmards,  18  C.  D.  449;  Re  Birt,  22, C.  D.  604.  If 
the  advice  is  in  fact  given  the  transaction  will  stand:  Be  Haslam 
and  Hier-Evans,  1902,  1  Ch.  at  p.  772. 

Upon  this  point  Lord  Blackburn,  in  McPhersan  v.  Watt  (3 
A.  C.  254) — where  the  solicitor  suppressed  the  fact  that  the  sale 
was,  though  nominally  to  another  person,  in  reality  to  himself,  and 
it  was  for  that  reason  set  aside — said,  at  p.  276:  "  When  a  vendor 
is  dealing  with  a  stranger,  the  purchaser  is  not  to  tell  him  any  lies; 
but  the  vendor  has  no  right  to  say,  I  expect  and  believe  that  he 
wiU  give  me  disinterested  advice.  On  the  other  hand,  when  an 
attorney  is  acting  for  both  sides  (see  Hesse  v.  Briant,  6  D.  M. 
&  G.  623),  it  is  otherwise.  Then  the  vendor  has  a  right  to  expect 
that  there  shall  be  disinterested  and  true  advice  given  to  him,  and 
I  do  not  see  the  practical  difficulty  of  giving  it;"  and  see  Lewis 
V.  Hillman,  3  H.  L.  C.  607,  630;  Davies  v.  London  and  Pro- 
imcial  Marine  Ins.  Co.,  8  C.  D.  469,  474;  and  Luddy's  Trustees 
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V.  Peard,  33  C.  D.  600,  ^here  the  solicitor  contracted  in  the 
name  of  his  brother,  but  really  for  himself,  and  the  rule  was  held 
to  applj  although  he  purchased  while  acting  for  the  trustee  ,in 
bankruptcy  of  his  client,  it  being  considered  that  the  trustee  stood 
in  the  place  of  the  client  for  this  purpose,  and  that  thus  the  soli- 
citor could  not  keep  an  advantage  gained  by  knowledge  or  belief 
obtained  while  acting  for  the  client  himseK. 

The  authorities  were  recently  reviewed  in  Wright  v.  Carter 
(1903,  1  Ch.  27^,  where  it  was  laid  down  there  is  no  objection 
to  a  solicitor  buying  from  his  client  provided  he  can  prcrve  that 
(1)  the  client  was  fully  informed,  (2)  had  competent,  independent 
advice,  and  (3)  that  the  price  was  fair. 

It  is  thus  manifest  that  it  is  extremely  dangerous  for  a  solicitor 
to  buy  his  client  s  property;  for,  although  he  may  do  so  where 
the  parties  are  at  arm's  length  (McPherson  v.  Watt,  supra,  and 
the  cases  there  cited),  still  it  is  not  always  easy  to  say  when  they 
are  in  that  position.  Thus,  it  has  been  held  that  merely  by  not 
charging  casts,  the  relation  of  solicitor  and  client  is  not  severed, 
and  the  rule  applies:  Hobday  v.  Peters,  28  Bea.  349. 

Separate  independent  advice  should  be  secured  for  the  client: 
Gresley  v.  Momley,  4  D.  &  J.  78,  96;'Pmwi,v.  Att.-Gen.  for 
Gibraltar,  L.  E.  5  P.  C.  516.  But  the  fact  that  another  solicitor 
has  been  called  in  to  protect  the  client  is  of  no  avail,  unless  such 
solicitor  not  only  knows  all  the  circumstances,  but  also  does  aU. 
that  is  necessary  to  guard  his  client's  interests:  Gibbs  v.  Daniel, 
4  Giff.  1;  King  v.  Savery,  1  Sm.  &  G.  271:  5  H.  L.  G.  627; 
Wright  v.  Carter,  1903,  1  Ch.  27.  If,  notwithstanding  the 
assistance  of  the  other  solicitor,  the  client  has  in  fact  remained 
under  the  undue  influence  of  his  former  ad\dser,  the  precaution 
fails  to  protect  the  latter:  Moxon  v.  Payne,  8  Ch.  881;  Wright  v. 
Carter,  supra.  And  if  another  solicitor  is  merely  summoned  to 
complete  the  formalities  of  the  purchase,  the  result  is  the  same: 
Slator  V.  Nolan,  It.  K.  11  Eq.  367;  and  as  to  the  duties  of  a 
solicitor  called  in  to  give  independent  advice  and  protect  his 
client,  see  Powell  v.  Powell  (1900,  1  Ch.  243,  247),  a  case  of 
voluntary  settlement. 

In  order  that  it  may  be  concluded  that  the  relation  of  solicitor 
and  client  is  severed,  and  that  the  parties  are  at  artti's  length, 
there  must  be  either  some  positive  and  completed  act  showing  such 
severance  (Rhodes  v.  Bate,  1  Ch.  2-52,  260),  or  the  proposal  for  the 
purchase  by  the  solicitor  must  come  from  the  client,  no  confidence 
being  asked  or  received,  and  there  being  thus  no  duty  on  the 
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solicitor  to  advise  in  the  matter:  Montesquieu  v.  Sandys,  18  Ves. 
313,  where  the  doctrine  that,  in  order  to  bring  the  solicitor  within 
the  rule,  he  must  be  the  "attorney  in  hdc  re,"  i.e.,  that  he  must 
remain  the  solicitor  at  the  time  of  the  purchase  without  anything 
to  alter  his  position,  is  laid  down;  see  also  Austin  v.  Chambers, 
6  01.  &  F.  1;  Edwards  v.  Meyrkl;  2  Ha.  60;  Edwards  v.  Wil- 
liams, 32  L.  J.  Ch.  763.  It  is,  however,  a  necessary  corollary 
from  the  tule  as  first  stated  that  even  if  the  relation  is  severed,  the 
previous  employment,  however  long  a  period  may  have  elapsed, 
may  have  given  the  solicitor  an  opportunity  of  acquiring  know- 
ledge which  he  must  not  secretly  use  to  obtain  an  advantage  over 
his  former  client:  Holman  v.  Loynes,  4  D.  M.  &  G.  270;  Ki7ig 
V.  Savery,  5  H.  L.  C.  627;  and  see  Re  Haslam  and  Kier -Evans, 
1902,  1  Ch.  at  p.  770. 

Where  the  solicitor  has  not  been  previously  employed  at  all,  but  Solicitor 
is  consulted  for  the  first  time  by  a  client  desiring  to  sell,  the  "^loyed 
solicitor  is  of  course  subject  to  all  the  same  consequences  as  one 
between  whom  and  the  client  there  is  a  subsisting  relation;  but 
in  the  former  case  it  is  not  to  be  necessarily  inferred,  but  must 
be  definitely  estabKshed,  that  the  duty  to  advise  the  client  has 
actually  arisen:  Williamson  v.  Moriarty,  18  W  R.  878  (Ir.); 
Enohin  v.  Wylie,  10  H.  L.  C.  1,  26,  40. 

The  clerk  of  a  solicitor  is  equally  with  his  master  affected  by  Clerk, 
the  disability  of  purchasing  the  clients  property:  see  Hobday  v. 
Peters,  28  Bea.  349. 

AVhero  the  transaction  is  in  other  respects  honest,  the  fact  that  Xature  of 
the  consideration  consists  of  costs  already  incurred,  as  in  Mon-  '^°"®'  era  ion. 
tesquieii  v.  Sandys  (18  Ves.  302;  and  see  Edicard-i  v  Mei/rick,  2 
Ha.  60);  or  the  release  of  a  judgment  against  the  client,  as  in 
Spencer  v.  Topham  \2'2  Bea.  olo),  is  not  a  ground  for  setting 
aside  a  purchase  by  the  solicitor.  But  the  future  costs  of  a  suit 
lo  be  concluded  by  the  solicitor  (Vppington  v.  BuUen,  2  Dr.  A- 
War.  184)  are  not  a  proper  consideration  for  such  a  purchase; 
and  where  the  solicitor  purported  to  pay  the  price  by  way  of  an 
annuitv  secured  only  by  his  own  personal  security,  the  sale  was 
set  aside:  Waters  v.  Thorn,  22  Bea.  547;  so  also  where  the  con- 
sideration was  not  truly  stated:  Vppington  v.  Bidlen,  supra. 
The  payment  of  the  consideration  must,  it  seems,  be  proved  by 
some  evidence  besides  the  mere  receipt  in  the  body  of,  or  indorsed 
on,  the  purchase-deed:  Gresley  v.  Mousley,  3  D.  F.  &  J.  433. 

H  the  advantage  gained  by  the  solicitor  is  one  which  arises  from  Unforeseen 
circumstances  merely  speculative  or  unforeseen  at  the  time  of  the  «^^a"tage. 
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purchase,  the  subsequent  realisation  of  such  advantage  is  not  a 
ground  for  setting  aside  the  purchase:  Edioards  v.  Meyrick,  2  Ha. 
60;  Bellamy  v.  Sabine,  2  Ph.  425.  It  would  be  the  more  difficult 
for  the  solicitor  to  support  a  purchase  if  the  client  is  in  em- 
barrassed circumstaucea  to  the  knowledge  of  the  soKcitor  (Ward 
V.  Hartpole,  3  Bli.  470;  Greslej^  v.  Mousley,  4  D.  &  J.  78),  or 
the  purchase  is  in  any  waj-  hurried  through  (Lyddon  v.  Moss,  4 
D.  &  J.  104,  132);  or  the  cUent  is  indebted  to  the  solicitor 
{Bolman  v.  Loynes,  4  D.  M.  &  G.  270),  unless  the  solicitor  is 
an  urgent  creditor,  and  is  desired  by  the  client  to  buy,  and  does 
reluctantly  buy,  in  which  case  the  parties  would  be  considered  to 
be  at  arm's  length:  Johnson  v.  Fesemey<er,  3D.  &  J.  13. 

It  would  appear  that  if  the  client  is  a  shrewd  person,  and  of 
business  habits,  and  no  circumstance  such  as  non-disclosure  of  a 
material  fact  is  present,  a  purchase  from  him  would  not  be  set 
aside:  McFheisonY.  Watt,  3  A.  C.  254. 

Where  the  solicitor  is  also  a  mortgagee  of  his  client's  property, 
and  purchases  the  equity  of  redemption,  the  duty  of  showing 
extreme  fairness,  and  that  the  client  was  fully  alive  to  the  effect  of 
the  transaction,  must  be  proved  to  have  been  fulfilled'  in  the 
strictest  manner:  Trees  v.  Coke,  6  Ch.  645;  and  if  not,  the  Court 
may  order  the  purchase  to  stand  only  as  a  charge  for  the  amount 
actually  paid  by  the  solicitor,  and  a  mortgage  to  be  settled,  but 
without  a  power  of  sale:  Pefirson  v.  Benson,  28  Bea.  598.  These 
cases,  however,  must  not  be  understood  as  beiug  inconsistent  with 
the  authorities,  such  as  'Edioards  v.  Meyrick  (2  Ha.  60)  and 
Austin  V.  Chambers  (6  CI.  &  F.  1),  which  show  that  if  the  solicitor 
has  not  kept  to  himself  knowledge  acquired  by  him  while  acting 
for  the  client,  or  has  never  acted  in  respect  of  the  property  pur- 
chased, his  purchase  would  not  be  upset.  And  when  this  is  so, 
it  is  also  immaterial  that  the  solicitor  (as  in  the  case  of  a  trustee, 
see  ante,  p.  303)  has  afterwards  resold  at  a  profit:  Spencer  v. 
Topham,  22  Bea.  573. 

The  question  as  to  the  extent  of  the  duty  of  a  solicitor  of  a  party 
who  obtains  leave  from  the  Court  to  bid  at  a  sale,  and,  after  an 
abortive  auction,  obtains  with  other  persons  leave  to  purchase,  to 
disclose  to  the  Court  knowledge  in  his  possession,  was  much  dis- 
cussed in  the  case  of  Boswell  v.  Coaks  (23  C.  D.  302;  27  C.  D. 
424;  11  A.  C.  232). 

The  circumstances  under  which  purchases  by  solicitors  may  be 
subsequently  confirmed  by  the  client  are,  generally  speaking,  the 
same  as  in  other  cases  of  purchases  by  persons  in  a  fiduciary 
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position:  see  post,  p.  318;  and  Stump  v.  Gdhp,  2  D.  M.  &  G. 
623. 

A  person  seeking  to  set  aside  a  sale  must  not  stand  by  or  be  Laches, 
guilty  of  laches:   see  Nutt  v.  Easton,  1899,  1  Oh.  873;   1900, 
1  Ch.  29;  but  see  Be  Gallard,  1897,  2  Q.  B.  8. 

A  gift  by  a  client  to  his  solicitor  raises  prima  facie  the  pre-  Gift  by  client 
sumption  that  it  was  unduly  influenced,  and  the  onus  is  cast  upon  citor. 
the  solicitor  to  show  that  the  gift  was  uninfluenced;  the  inter- 
vention of  a  sepamte  solicitor  called  in  to  advise  the  client  does 
not  of  itself  rebut  the  presumption,  which  in  fact  continues  so 
long  as  the  relationship  of  solicitor  and  client  subsists:  Wright 
V.  Carter,  1903,  1  Ch.  27;  as  to  the  duty  of  a  separate  solicitor 
called  in  to  advise,  see  Powell  v.  Powell,  1900,  1  Ch.  243;  see 
also  the  notes  to  Hugnemin  v.  Baseley,  1  W  &  T.  L.  C.  8th  ed. 
259;  the  rule  is  the  same  though  the  gift  may  be  to  the  wife  of 
the  solicitor:  Liles  v.  Terry,  1895,  2  Q.  B.  679. 

By  Guardians.] — The  purchase  of  an  estate  by  a  guardian  from 
his  wai'd  immediately  upon  his  coming  of  age  is  improper,  but  if 
the  guardian  have  paid  the  full  consideration,  Lord  Hardwicke 
held  that  it  could  not  be  treated  as  voluntary,  and  could  not  be 
set  aside:  Oldin  v.  Samborn,  2  Atk.  15;  and  see  Grosvenw  v. 
SJierratt,  28  Bea.  659;  see  also  Poivell  v.  PoweU,  1900,  1  Ch. 
243.  A  lease  taken  by  the  guardian  who  was  also  agent  .and 
receiver  was  set  aside  after  eleven  years:  Miilhallen  v.  Marum, 
3  Dr.  &  War.  317;  and  §ee  Dawson  v.  Massey,  1  B.  &  B.  219. 
And  in  any  case  the  guardian  purchasing  or  taking  a  charge  on 
his  ward's  estate  must  show  that  the  transaction  was  untainted 
by  fraud  and  was  for  the  benefit  of  the  estate.  i 

By  Receivers.] — A  receiver  cannot  himself,  nor  can  he  through 
a  trustee  for  him,  purchase  the  property  where  neither  the  sanc- 
tion of  the  Court  nor  the  assent  of  the  parties  interested  has  been 
previously  obtained:  Alven  v.  Bond,  Fl.  &  K.  196;  Nugent  v. 
Nugent,  1908,  1  Ch.  546;  and  his  position  also  precludes  him 
from  buying  annuities  (Eyre  v.  McDonnell,  15  Ir.  Ch.  R.  534), 
or  jointure  charges  {Boddington  v.  Lang  ford,  15  Ir.  Ch.  R. 
558,  n.),  upon  the  property.  Committees  are  under  similar  dis- 
abilities: Shelf ord  on  Lunacy,  446. 

Arbitrators.] — A  purchase  by  an  arbitrator  of  unascertained 
claims  of  a  party  to  the  reference  is  plainly  bad,  but  rather  on 
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the  ground  of  his  judicial  capacity  than  of  any  fiduciary  duty: 
Blermerhassett  v.  Day,  2  B.  &  B.  104. 

Auctioneers. j — ^While  his  employment  continues,  an  auctioneer 
cannot  buy  the  estate  he  is  appointed  to  sell;  nor  can  he  himself 
buy  after  a  failure  to  sell  by  auction  if  there  are  any  circumstances 
^hich  show  a  connection  with  the  parties,  continuing  after  he  has 
left  the  rostrum:  Oliver  v.  Court,  8  Pr.  127,  160;  Baskett  v. 
Cafe,  4  De  G.  &  S.  388. 

Confinnation  of  Impeachable  Purchase.] — In  order  that  the 
right  of  the  cestui  que  trust  may  be  extinguished  by  his  subse- 
quent confirmation  of  a  purchase  which  is  otherwise  liable  to  be 
set  aside,  it  is  necessary  that  he  should  have  complete  knowledge 
of  his  rights,  that  he  should  abandon  his  claim  to  abrogate  the 
contract,  and  enter  into  a  distinct  transaction  of  confirmation. 
Even  then  the  Court  requires  the  clearest  evidence  of  the  new 
contract,  and  watches  the  transaction  with,  the  utmost  strictness: 
Fox  V.  Mach-eth,  2  W.  &  T.  L.  C.  8th  ed.  722;  Morse  v.  Royal, 
12  Ves.  at  p.  373;  Eempson  v.  Ashhe-e,  10  Ch.,15,  20;  and  see 
Roche  V.  O'Brien,  1  B.  &  B.  330,  353.  It  is  also  obvious  ,that 
no  valid  confirmation  can  be  obtained  from  the  cestui  que  trust 
at  the  very  time  when  the  purchase  is  made:  Wood  v.  Dovmes, 
18  Ves.  128;  Scott  v.  Davis,  4  AI.  &  Cr.  87,  91;  Roberts  V. 
Tunstall,  4  M.  &  Cr.  257.  The  ignorance  of  the  cestui  que 
trust  of  his  rights,  or  of  any  circumstance  which  is  kuown  to  the 
trustee  and  not  to  him,  is  alone  sufficient  to  render  the  alleged 
confirmation  inoperative:  Murray  v.  Palmier,  2  Sch.  &  L.  474, 
486;  Adams  v.  Clifton,  1  Euss.  297;  Life  Assoc,  of  Scotland  \. 
Siddal,  3  D.  F  &  J.  58,  74:  and  pressure  wall,  of  course,  have 
the  same  effect:  Crov.'e  v.  Ballard,  3  B.  C.  C.  117;  Dunbar  v. 
Tredennicl;  2  B.  &  B.  317;  Wood  v.  Dow-nes,  18  Ves.  128. 

Delay  and  Acquiescence.] — Since  the  subject  of  the  purchase, 
or  the  proceeds  thereof,  may  be  taken  to  be  "stiU.  retained  by 
the  trustee,"  it  would  seem  that  the  cases  considered  in  this 
chapter  faU  within  the  exception  in  sect.  8  of  the  Trustee  Act, 
1888,  and  that  the  rul€s  of  the  Court  as  to  delay  and  acquiescence 
stiU  apply  to  them,  while  no  statutory  time  wiU  bar  the  remedy 
of  the  cestui  que  trust.  In  Ex  parte  GaUard  (1897,  2  Q.  B.  8), 
a  trustee  in  bankruptcy  sold  to  S.  at  an  undervalue  to  the  know- 
ledge of  all  parties  concerned,  and  two  years  later  the  transactiou 


DELAY  AND  ACQUIESCENCE.  319 

came  to  the  knowledge  of  the  plaintiff,  a  creditor,  who,  however, 
took  no  steps  to  impugn  the  sale  for  five  years;  it  was  held  that 
the  plaintiff's  right  was  not  barred  by  laches,  but  damages  only 
were  decreed. 

If  the  ceshii  que  trust  remains  ignorant  of  the  fact  that  a  pur-  Ignorance, 
chase  has  been  made  by  his  trustee,  or  is  under  some  disability 
at  the  date  of  it,  the  transaction  may  be  attacked  by  him  within 
a  reasonable  time  after  he  acquires  such  knowledge  or  becomes 
sui  juris :  Randall  v.  Enington,  10  Ves.  423 ;  Campbell  v.  Walker, 
5  Ves.  678. 

In  considering  what  may  be  regarded  as  a  reasonable  time  Dela7 
within  this  rule,  the  Court  takes  into  consideration  the  disadvan- 
tage to  which  the  purchaser  may  be  subjected  by  reason  of  the 
deaths  of  witnesses,  and  also  the  circumstances  of  each  particular 
case:  Morse  v.  Royal,  12  Ves.  355,  374;  Baker  v.  Read,  18  Bea. 
398;  Bwwell  v.  Barioell,  34  Bea.  371.  In  some  cases,  where 
there  had  been  concealment  of  material  facts  by  the  trustee,  the 
transaction  has  been  set  aside  even  after  twenty  years'  delay: 
Watso7i  V.  Toane,  6  Madd.  153;  Clwlmer  v.  Bradley,  1  J.  &  W. 
51 ;  but  a  very  clear  case  would  be  required  to  be  made  after  so 
long  a  period,  and  relief  has  been  refused  where  the  delay  has 
been  much  less:  see  Baker  v.  Read,  supra ;  Gregory  v.  Gregory, 
Jac.  631;  Roberts  v.  Moretoii,  17  W.  R.  397;  Nult  v.  Easton, 
1899,  1  Ch.  873;  1900,  1  Ch.  29;  but  it  has  been  granted  after 
a  lapse  of  from  ten  to  tAvelve  years  in  Kail  v.  Xoi/es,  3  Ves. 
748,  cif.;  Oliver  v  Court,  8  Pr.  167;  Murphy  v.  O'Shea,  2 
J.  (t  L.  422;  Selsey  v.  Rhodes,  1  Bli.  N.  S.  1.  Where  the 
purchase  is  made  by  a  trustee  for  a  large  body  of  creditors,  mere 
laches  cannot  be  imputed  to  such  creditors:  Whichcote  v.  Laiv- 
rence  (3  Ves.  739),  where  the  purchaser  had  remained  in  pos- 
session six  years  before  suit;  Ex  parte  Gallard,  1897,  2  Q.  B. 
8;  and  see  Kidney  v.  Coussmaker,  12  Ves.  p.  158;  Lister  v. 
Lister,  6  Ves.  631,  632;  Ex  parte  Smith,  1  D.  &  C.  267. 

Where  delaj-  is  pleaded  as  a  bar  to  relief,  the  Court  will  look 
at  all  the  circumstances  of  the  case  and  particularly  consider  the 
length  of  the  delay,  the  nature  of  the  acts  done  in  the  inteiwal, 
the  degree  of  diligence  which  might  reasonably  be  required;  and 
even  in  the  case  of  an  express  trust  mere  delaj-  may,  apart  from 
the  Statutes  of  Limitations,  be  a  good  defence:  Re  Cross,  20 
C.  D.  109;  Rochefoucauld  v.  Boustead,  1897,  1  Ch.  at  p.  212; 
Re  Gallard,  1897,  2  Q.  B.  at  p.  15;  Nutt  v.  Easton,  supra. 

Poverty  of  the  cestui  que  trust  is  a  circumstance  to  be  taken  Povertj-. 
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into  account,  but  is  not  necessarily  an  excuse  for  delay  in  im- 
peaching a  purchase  by  his  trustee:  Roberts  v.  TunstaU,  4  Ha. 
257;  Oliver  v.  Court,  8  Pr.  167. 
Acquiescence.  Tho  inference  from  delay,  unexplained  by  the  presence  of  any 
of  the  excuses  for  it,  such  as  ignorance,  disability,  poverty,  &c., 
may  be  that  the  transaction  in  question  is  acquiesced  in  by  the 
cestui  que  trust.  Acquiescence,  however,  may  be  shown  otherwise 
than  by  mere  delay  in  asserting  rights,  for  "if  a  person  having 
a  right,  and  seeing  another  person  about  to  commit,  or  in  the 
course  of  committing,  an  act  infringing  upon  that  right,  stands 
by  in  such  a  manner  as  reaUy  to  induce  the  person  committing 
the  act,  and  who  might  otherwise  have  abstained  from  it,  to 
believe  that  he  assents  to  its  being  committed,  he  cannot  after- 
wards be  heard  to  complain  of  the  act."  This  explanation  of 
acquiescence  by  Thesiger,  L.  J.,  in  De  Bussche  v.  Alt  (8  C.  D. 
286),  is  expressly  approved  by  Fry,  L.  J.,  in  B,e  Pepper  ell,  Pep- 
perell  v.  Ch-amherJain  (27  W  E.  410),  as  applicable  to  the  cases 
of  purchases  by  trustees;  and  see  Be  Cross,  Uarston  v.  Tenison, 
20  C.  D.  109,  121;  BeningfieM  v.  Baxter,  12  A.  C.  167;  Nutt 
V.  Easton,  1899,  1  Ch.  873.  A  subsequent  settlement  of  the 
subject  of  the  purchase  may  also  prevent  the  person  complaining 
of  it  from  enforcing  his  right:  Be  Worssam,  ILemery  v.  ^Yorssam 
(51  L.J.  Ch.  669\  where  an  inquiry  as  to  whether  the  settlement 
ought  to  be  set  aside  or  varied  was  refused. 

Nature  of  Relief  granted.] — The  principle  upon  which  the 
Court  proceeds  in  granting  relief  in  the  cases  under  consideration 
is,  that  the  trustee  or  other  person  whose  purchase  is  impeached 
shall  gain  no  advantage  from  his  act,  and  that  the  parties  injured 
shall  be  restored  as  far  as  may  be  to  their  original  rights.  If 
there  has  been  laches,  damages  onlv  may  be  decreed:  Ex  parte 
Gallard,  1897,  2  Q.  B.  8. 
Where  estate  I.  If  the  estate  has  not  been  resold  by  the  trustee — 
not  resold.  ^j)  The  Sale  may,  at  the  option  of  the  cestui  que  trust,  be 

merely  set  aside,  and  an  immediate  reconveyance  ordered:    Ex 
parte  Lacey,  6  Ves.  625:   Tori:  Buildings  Co.  v.  Mackenzie,  8 

B.  P    C.  42;   Ex  parte  Bennett,  10  Ves.  393,  400;  Randall  v. 
Errington,  10  Ves.  423;   Trevelyan  v.  Charter,  9  Bea.  140:   11 

C.  &  F.  714;  Tate  v.  Williamson,  2  Ch.  55. 

(2)  The  trustee  must  account  for  mesne  rents  and  profits  as 
from  the  date  of  the  purchase,  or  an  occupation  rent:  Ex  parte 
James,  8  Ves.  346,  351;   Yorlc  Buildings  Co.  v.  Mackenzie,  8 
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B.  P.  C.  70;  but  no  interest  on  the  rents  is  claimable  by  the 
cestui  que  trust:  SWkstone  and  Haigh  Moor  Coal  Co.  v.  Edey, 
1900,  1  Ch.  167;  secus,  where  the  trustee  makes  a  secret  profit: 
Burdick  v.  Garrick,  5  Ch.  233. 

(3)  The  cestui  que  trust  must  repay  the  price,  with  interest  at 
4  per  cent.:  Campbell  v.  Walker,  5  Ves.  678,  632;  and  see  Ex 
parte  James,  supra;  York  Buildings  Co.  v.  Mackenzie,  supra. 
Also,  sums  paid  for  repairs  and  permanent  improvements  found 
on  inquiry  to  ha\e  been  made  by  the  trustee:  Ex  parte  Hughes, 
6  Ves.  624;  Ex  parte  James,  supra;  Ex  parte  Bennett,  10  Ves. 
400;  Robinson  v.  Ridley,  6  Madd.  2;  Oliver  v.  Court,  8  Price, 
172;  York  Buildings  Co.  \.  Mackenzie,  supra;  Davey  v.  Durrant, 
1  D.  &  J.  535.  And  these  allowances  may  he  made  for  needful 
repairs,  even  in  a  case  of  gross  fraud  by  the  trustee  in  purchasing 
the  property:  Baugh  x.  Price,  1  Wils.  320;  Ketmey  v.  Brown, 
3  Ridg.  P.  C.  518.  The  purchase-money  to  be  repaid  will  be 
diminished  to  any  extent  to  which  the  trustee  maj'  have  injured 
the  estate:  Ex  parte  Bennett,  supra. 

Where  an  immediate  reoonveyance  is  ordered,  it  will  not  be 
permitted  to  delay  its  execution  pending  the  accounts  which  may 
have  to  be  taken,  nor  in  consequence  of  any  lien  set  up  by  the 
defendant;  Trerelyan  v.  Charter,  9  Bea.  140. 

1^4)  Alternatively,  the  cestui  que  trust  may  have  the  estate  Mode  of 
resold,  and  for  this  purpose  the  Court  orders  the  property  to  be  ''^"^  ^' 
put  up  in  one  lot  at  the  sum  given  by  the  trustee,  plus  the  value  of 
any  improvements;  but  if  no  better  price  can  be  obtained,  the 
original  purchase  will  stand:  Lister  v.  Tdster,  6  Ve.'-.  633;  Ex  parte 
Lacey,  .supra;  Ex  parte  Hughes,  6  Ves.  625;  Ex  parte  James, 
supra:  Ex  parte  Bennett,  10  Ves.  400;  Robinson  v.  Ridley,  6 
Madd.  2;  Williammn  v.  Seaber,  3  Y.  &  C.  C.  C.  717;  Stepney  v. 
Biddulph,  13  W   B,.  576. 

The  interests  of  lessees  are  allowed  to  remain  unaffected  by  the 
resale:  York  Buildings  Co.  v.  Mockenzic,  8  B.  P.  C.  42. 

If  the  price  have  been  paid  into  Court,  and  invested,  the  trustee 
does  not  gain  or  lose  by  fluctuations  in  the  value  of  the  investment: 
Ex  parte  Jame.'i,  8  Ves.  351. 

II.   If  the  estate  has  been  resold  to  a  purchaser  u-itJi  notice  of  the  Where  estate 
actual  transaction,  and  that  it  was  impeachable  by  the  cestui  que  \^°t,,^/' 
trust,  he  is  subject  to  all  the  same  consequences  as  the  trustee 
himself  would  have  incurred:  Att.-Gen.  v.  Dudley.  G.  Coop.  146; 
Dunbar  v,  Tredennick,  2  B.  &  B.  304;  Conk^on  v.  Lre,  23  L.  J. 
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Ch.  473;  Widgery  v.  Tepper,  5  C.  D.  516,  aff.  7  0.  D.  423;  and 
sec  the  notes  to  Basset  v.  Nosworthy,  2  W   &  T.  L.  C.  p.  1. 

If  the  estate,  or  any  part  of  it,  have  been  resold  to  a  purchaser 
without  notice,  the  trustee  is  ordered  to  pay  the  value  of  the  estate 
and  the  profit  made  by  him  on  the  resale,  with  interest  at  4  per 
cent.:  Hall  v.  Tlallcli,  1  Cox,  134;  and  sec  Ex  parte  Reynolds,  5 
Ves.  707;  Randall  v.  Errington,  10  Ves.  423;  Armstrong  v.  Arm- 
strong, 7  L.  R.  Ir.  207. 

Semble,  if  portions  of  the  estate  have  been  sold  with  notice  and 
portions  without  notice,  and  some  years  have  been  allowed  to 
elapse,  the  Court  may  direct  an  inquiry  as  to  damages  and  decline 
to  set  aside  the  transaction:  Ex  parte  Gallard,  1897,  2  Q.  B.  8,  at 
pp.  15,  16. 
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not  lease  to 
himself ; 


or  to  a 
relative ; 
or  by  donee  of 
a  power  to 
trustee  for 
himself. 
Agent  taking 
lease  of 
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Lease  to 
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Leases  to  Trustees,  &c.J — A  trustee  must  not  lease  the  trust 
estate  to  himself;  and  even  if  the  testator  permits  it  by  express 
provision,  a  trustee  taking  advantage  of  the  provision  should  first 
have  been  relieved  from  his  office:  Passingham  v.  Sherborn,  9  Bea. 
424;  and  see  Ait. -Gen.  v.  Clarendon,  17  Ves.  500;  Att.-Gen.  v. 
Dixie,  13  Ves.  519;  and  it  seems  that  a  lease  hj  a  trustee  to  a 
relation  is  objectionable  on  similar  grounds:  Ferraby  v.  Hobson, 

2  Ph.  255;  Ex  parte  Skinner,  2  Mer.  467;  or  by  a  donee  of  a  power 
to  a  trustee  for  himself:  Boyce  v.  Edbrooke,  1903,  1  Ch.  836. 

An  agent  maj'  take  a  lease  of  his  principal's  land,  and  keep  it, 
if  ho  has  imparted  all  necessary  information  to  his  lessor:  Dunne 
V.  English,  18  Eq.  524.  But  if  an  agent,  appointed  for  the 
purpose  of  letting  only,  takes  a  lease  to  himself,  he  will  be  a 
trustee  of  it  for  his  principal:  see  ante,  p.  169. 

A  tenant  for  life,  with  power  of  leasing,  may  perhaps  grant  a 
lease  to  another  person  in  trust  for  himself:  Sevan  v.  Habgood,  1 
J.  &  H.  222;  but  not  to  liimself,  or  to  himself  and  others,  under 
his  statutory  powers  of  leasing:  Boyce  v.  Edbrooke,  1903,  1  Ch. 
836;  under  the  Settled  Land  Acts  it  seems  he  may  lease  to  his 
wife:  Doivager  Duchess  of  Sutherland  v.  D.  of  Sutherland,  1893, 

3  Ch.  169,  196;  but,  of  course,  the  power  must  be  exercised  bond 
fide:  see  Middlemas  v.  Stevens,  1901,  1  Ch.  574.  In  Boyce  v. 
Edbrooke,  Farwell,  J.,  questioned  the  authority  of  Bevan  v, 
Habgood. 
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In  the  execution  of  trusts  for  sale,  which  may  be  absolute,  and  Duty  of 
therefore  to  be  carried  into  effect  without  undue  delay,  or  clis-  ^^  ^""^ 
cretionary  or  deferred,  in  which  oases  the  trustees  must  judge  as  to 
the  time  of  sale,  and  in  the  exercise  of  poivers  of  sale,  which  again 
may  be  discretionary,  or  in  effect  in  the  nature  of  trusts  (as  to 
which,  see  Re  RotcKkys,  'Freke  v.  Calmody,  32  C.  D.  408) — in  all 
these  cases  it  is  'the  duty  of  the  trustees  to  act  in  strict  conformity 
with  the  terms  of  the  mandate  given  to  them,  which,  however  wide, 
must  be  followed  for  the  benefit  of  the  cestui  que  trust,  and  to  deal 
«-ith  perfect  fairness  as  hetween  their  several  cestuis  que  trtist,  and 
to  observe  the  rules  laid  down  by  the  Court  in  those  matters, 
which  rules  will  now  be  considered. 

The  Court  does  not  permit  the  interests  of  beneficiariea  to  be  Sales  in 
affected  by  improper  sales  by  their  trustees;  and  in  such  cases  trust" not 
refuses  to  assist  the  purchaser  by  ordering  specific  performance  of  enforced, 
the  contract,  leaving  him  to  pursue  against  the  trustees  his  remedy 
by  way  of  damages  for  breach  of  the  contract;  and  if  the  sale 
purports  to  be  made  under  a  power,  the  terms  of  which  are  not 
strictly  complied  with,  the  Court  will  not  lend  its  aid  to  supply  the 
defect  in  the  execution  of  the  power  to  assist  either  vendor  or 
purchaser.  The  ground  of  this  rule  is  that  a  sale  which  is  in  effect 
a  breach  of  trust,  and  results  in  damage  to  cestuis  que  trtist,  gives 
no  right  to  the  purchaser,  because  it  is  an  act  which  the  trustees 
are  not  lawfully  competent  to  do:  Mortlock  v.  BuUer,  10  Ves.  292; 
Goodwin  v.  Fielding,  4  D.  M.  &  G.  90;  Wilmotf  v.  Barber,  15 
C.  D.  96,  107;  Dunn  v.  Flood,  28  C.  D.  586;  Gas  Light  rf  Coke 
Co.  V.  Towse,  35  C.  D.  519;  Bank  of  Montreal  v.  Sircrni/,  12 
A.  C.  617. 

If,  therefore,  trustees  act  hastily,  or  partially  in  favour  of  one  proper  and 
\/  V  cestui  que  trust,  or  conduct  the  sale  so  that  they  do  not  get  the  best  ™,P'°P^'' 
price,  as  by  changes  in  the  lotting  without  previous  notice,  then, 
however  fairly  the  purchaser  may  have  acted,   he  will  not  he 
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permitted  to  enforce  his  contract.  If,  on  tiie  other  hand,  the 
trustees  have  obtained  the  best  price,  according  to  a  previous 
valuation  properly  made,  the  sale  will  be  upheld,  although  the 
purchaser  may  immediately  afterwards  resell  at  an  enhanced 
price:  Ord  v.  Soel,  -5  ^ladd.  438;  3'ofo/e  v.  Edwardes,  5  C.  D. 
378. 

Specific  performance  was  therefore  refused  where  trustees  under 
a  creditors'  deed  impro\'idently  sold  at  an  undervalue,  in  order  to 
obtain  the  speedier  payment  of  a  particular  creditor;  Ord  v.  Noel, 
5  Madd.  438.  Where  the  purchaser  was  to  retain  out  of  the  price 
a  private  debt  due  to  him  from  one  of  the  trustees,  the  sale  was  not 
enforced:  Thompson  v.  Bluckstone,  6  Bea.  470. 

On  the  same  principle,  where  the  trustee  had  negligently  mis- 
described  the  property,  specific  performance,  with  compensation, 
was  refused,  because  the  aUowancc  of  compensation  would  be 
injurious  to  the  cedui-s  que  trust :  White  v.  Ciiddon,  8  CI.  &  F. 
766;  and  a  mistake  by  trustees  for  sale  is  not  allowed  to  aSect  the 
interests  of  their  cestuis  que  trust:  Bridges  v.  Rioe,  1  J.  &  W.  74. 
vSo,  if  one  of  a  body  of  trustees  contracts  to  sell  on  the  supposition 
that  the  rest  will  join  in  completing  the  sale,  the  purchaser  has  no 
right  to  compel  them  so  to  do:  Snershy  v.  Thome,  7  D.  M.  &G. 
399. 

The  result  of  the  cases  is  that  purchasers  from  trustees  aiio 
bound  to  see  that  the  sale  itself  is  not  a  breach  of  trust,  or  that 
some  act  done  in  the  course  of  it  will  not  pre^■ent  them  from 
enforcing  the  contract.  They  must  not  rely  on  a  condition 
intended  to  prevent  the  appUoation  of  the  rule  that  a  sale  which 
amounts  to  a  breach  of  trust  will  not  be  enforced:  Frv,  Spec. 
Perf.  3rd  od.  189;  but  see  Micholls  v.  Corbett,  3  D.  J.  &  Sm.  18. 
And  an  injunction  may  be  granted  at  the  instance  of  a  beneficiary 
to  restrain  an  improper  sale  b^-  trustees:  MarshaU  v.  Sladden,  4 
De  G.  &  Sm.  468.  The  purchaser  might  recover  damages  against 
the  trustees  in  consequence  of  being  unable  to  obtain  the  benefit  of 
his  contract  in  these  cases:  see  yoble  v.  Edwardes,  5  0.  D.  378; 
but  his  right  can  be  no  higher  than  that  of  a  purchaser  buying 
from  persons  who  are  not  trustees,  and  he  is,  therefore,  not  en- 
titled to  damages  for  loss  of  bargain  according  to  the  rule  in 
Bain  v.  FothergiU.  L.  R.  7  H.  L.  1.58;  see  Gas  Light  and  Coke 
f'o.  V.  Toivse,  35  C.  D.  519,  543. 

It  has  been  held  that  where  trustees  having  no  power  of  sale 
or  no  power  until  the  death  of  a  tenant  for  Hfe,  enter  into  a  con- 
tract for  sale,  the  purchaser  is  not  bound  to  accept  their  offer  to 
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obtain  the  concurrence  of  all  the  beneficiaries:  Re  Bryant  and 
Bamingham,  44  C.  D.  218;  Be  Read,  and  Macdonald,  45  CD. 
310.  Secus,  if  the  sale  was  made  at  their  request:  Be  Baker  and 
Selmon,  1907,  1  Ch.  238. 

Besides  the  case  of  sales  by  trustees  properly  so  called,  sEiles  by  Sales  by- 
other  persons  in  a  fiduciary  position,  such  as  agents  {Mortlock  \.  directors,  &c. 
BuUer,  10  Ves.  at  p.  313)  and  directoi-s  {Shrewsbury  Boil.  Co.  v. 
N.  W  Bail.  Co.,  6  H.  L.  C.  113),  will  not  be  enforced  if  made  so 
as  to  prejudice  the  rights  of  principals,  shareholders,  or  others 
entitled  to  be  protected  by  them.  The  Court  will  not,  in  a 
fictitiou^  action  for  specific  performance  against  trustees  who 
submit  to  the  order  of  the  Court,  determine  a  question  ai-ising  on 
the  interpretation  of  the  trusts:  Equitable  Mortgage  Co.  \. 
Grenfell,  1889,  W   N.  228. 

Mode  of  Sale. J — The  trust  or  power  to  sell  is  often  not  followed 
by  any  specific  directions  as  to  the  mode  of  sale,  a  deficiency  which 
is,  as  to  instruments  since  the  1st  January,  1882,  met  by  sect.  13 
of  the  Trustee  Act,  1893,  replacing  sect.  35  of  the  Conveyancing  Conveyancing 
Act,  1881,  which  enacts  that — 

'■  (1.)  \Vliere  a  trust  for  sale  or  a  power  of  sale  of  property  is  vested 
in  a  trustee  he  may  sell  or  concur  with  any  other  person  m 
selling  all  or  any  part  of  the  property,  either  subject  to 
prior  charges  or  not,  and  either  together  or  in  lots,  by 
public  auction  or  by  j)rivate  contract,  subject  to  any  such 
conditions  respecting  title  or  evidence  of  title  or  other 
matter  as  the  trustee  thinks  fit,  with  power  to  var}^  any 
contract  for  sale,  and  to  buy  in  at  any  auction,  or  to 
rescind  any  contract  for  sale,  and  to  re-sell,  without  being 
answerable  for  any  loss. 

"  (2. )  Tlus  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  instrument  creating  the  trust  or 
power,  and  shall  have  effect  subject  to  the  terms  of  that 
instrument,  and  to  the  provisions  therein  contained. 

'•  (3.)  This  section  applies  only  to  a  trust  or  power  created  by  an 
instrument  coming  into  operation  after  the  commencement 
of  this  Act." 

This  merely  extends  the  provisions  of  Lord  Cranworth's  Act  to 
the  oases  italicised  as  above.  As  to  the  power  of  making  joint 
salea  with  other  persons,  see  posi,  p.  332;  and  as  to  special  con- 
ditions which  arc  depreciatory,  see  post,  p.  331. 
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Vendor  and 

Purchaser 
Act. 


Description 
of  Tenders  : 
Statute  of 
Frauds. 


Insufficient 
description. 


Under  sect.  15  of  the  Trustee  Act,  1893,  trustees  may  sell  with- 
out excluding  the  provisions  of  sect.  2  of  the  Vendor  and  Pur- 
chaser Act.  1874  (which  wiU  be  found  at  p.  403,  post):  and  also 
under  sect.  66  of  the  Convevanciag  Act,  1881,  they  may  sell  under 
the  terms  set  forth  in  sect.  3  of  the  latter  Act,  post,  p.  403. 

Trustees  must  observe  the  formalities  prescribed  by  the  Statute 
of  Frauds  in  making  contracts  for  sale,  and  therefore  the  particu- 
lars or  conditions  must  contain  their  names,  or  there  must  be  some 
other  written  document  which  is  suiHcientlj  connected  with  them 
to  cure  any  omission  or  want  of  precision  in  the  description  given 
in  the  particulars  or  conditions:  Warner  v.  Willington,  3  Dr.  523; 
Rossiter  v.  Miller,  3  A.  C.  1124.  But  it  is  enough  if  they  are 
described  as  "trustees  selling  under  a  trust  of  sale":  Catling  v. 
King,  5  C.  D.  660;  and  see  Hood  v.  Barrington,  6  Eq.  218; 
TowU  V.  Tapham,  37  L.  T.  308;  Hodgens  v.  Eean,  1894,  2 
Ir.  Rep.  657  If,  however,  the  name  of  the  vendor  is  not  given, 
and  cannot  be  ascertained  in  the  way  mentioned  above,  as  where 
his  name  is  in  blank,  or  he  is  described  as  "  the  vendor  "  only,  the 
statute  is  not  satisfied:  Potter  v.  Diiffield,  18  Eq.  4;  Wheeler  v. 
Collier,  1  Moo.  &  M.  123;  and  see  Coorrniinsv.  Scott,  20  Eq.  11; 
Coombs  V.  Wilkes,  1891,  3  Ch.  77. 

Where  the  property  was  vested  in  a  trustee  for  a  person  who 
was  solicitor  to  the  trustee,  and  the  contract  was  signed  only  by 
the  solicitor,  specific  performance  was  refused,  and  Kay,  J., 
summed  up  the  law  thus: — "If  the  vendor  is  described  in  the 
contract  a,s  'proprietor,'  'owner,'  'mortgagee,'  or  the  like,  the 
description  is  sufficient,  although  he  is  not  named;  but  if  he  is 
described  as  'vendor,'  or  as  'solicitor,'  or  'friend'  of  a  named 
agent,  that  is  not  sufficient;  the  reason  given  being,  in  the  lan- 
guage of  Lord  Cairns,  that  the  former  description  '  is  a  statement 
of  a  matter  of  fact,  as  to  which  there  can  be  perfect  certainty,  and 
none  of  the  dangera  struck  at  by  the  Statute  of  Frauds  can  arise  ' 
(Rossiter  v.  Miller,  supra;  Sale  v.  Lambert,  18  Eq.  1;  Potter  v. 
Duffield,  supra);  the  reason  against  the  latter  description  being, 
that  in  order  to  find  out  who  is  the  vendor,  client  or  friend,  you 
must  go  into  evidence  on  which  there  might  possibly,  as  in  Potter 
V.  Duffield,  be  a  conflict,  and  that,  says  the  late  M.  E.,  in  the  last- 
named  case,  '  is  exactly  what  the  Act  says  shall  not  be  decided  by 
parol  evidence'":  Jarrett  v.  Hunter,  34  C.  D.  182.  It  was 
further  held  in  this  case  that  the  defect  was  not  .cured  by  the  fact 
that  the  purchaser  knew  who  was  the  vendor.  See  also  Butcher 
v.  Sash,  61  L.  T.  72;  Stokell  v.  Niven,  ibid.  18. 
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If  the  trustees  desire  ta  set  up  the  Statute  of  Frauds  they  must  statute  of 
now  plead  it,  under  Ord.  XIX.  r.  15,  and  must  state  the  facts  tepieadT' 
which  enable  them  to  set  it  up:  PuUeii  v.  Siielus,  27  W    R.  534. 

It  is  the  duty  of  trustees  selling  under  a  po\Aer  or  trust  to  do  all  Best  price  to 
things  to  secure  the  best  price  obtainable  for  the  property:   Ord  ''^  sot. 
V.  Noel,  5  Madd.  438;  DownfiS  v.  Gmzehrook,  3  Mer.  200,  208. 
They  should  see  that  the  sale  is  properly  advertised  {Ord  v.  Nael,  Sale  to  be 
supra)  and  does  not  take  place  on  a  day  ^^•hen  a  good  attendance 
of  bidders  cannot  be  expected:  Orme  v.  Wright,  3  Jur.  19;  Edge 
y.  Kavanagh,  24  L.  R.  Ir.  1.     If  the  trustees  are  in  doubt  as  to  Advice  of 
the  mode  of  sale,  they  are  justified  in  obtaining  thie  direction  of  Court  as  to 
the    Court    on    the    matter,    upon    originating    summons    under 
Order  LV 

If  the  property  is  uot  sold  at  the  auction,  a  sale  by  private  con-  Sale  after 
tract  at  the  reserved  price  is  in  general  a  proper  course:  Mather  auction! 
V.  Frkstfiian,  9  Sim.  352:  Bomfield  v.  Rodger,  33  Bea.  90;  and 
this  is  so  where  the  reserve  has  been  fixed  by  the  Court:  Else  v. 
Barnwd,  28  Bea.  228.     The  sanction  of  the  Court  to  a  sale  at  the 
reserve  to  one  of  the  trustees  is  also  often  permitted:  Farmer  v. 
Dean,  32  Bea.  327:  ante,  p.  302.    Where  two  rival  offers  are  made,  choice  of 
the  trustees  should  ask  one  of  the  intending  purchasers  to  increase  '^'^^  offers. 
his  offer  before  accepting  either:  and  if  this  were  not  done  there 
would  be  good  reason  for  refusing  specific  performance  to  the  pur- 
chaser, though  the  Court  would  not  cancel  the  contract  as  against 
the  purchaser  unless  he  had  been  guilty  of  fraud  or  collusion  with 
the  trustees:  Harper  v.  Hai/es.  2  D.  F    &  J.  542.   But  where  two 
rival  offers  were  made,  the  trustees  were  held  uot  to  be  bomid  to 
put  up  the  property  by  auction  in  a  case  in  which  the  conditions 
must  have  disclosed  a  flaw  in  the  title:  ibid.     The  trustees  should 
use  their  own  judgment  as  to  accepting  one    offer    instead    of 
another,   though  pressed   by  their  cestui   que  trust  to   prefer   a 
particular  one:  Selby  v.  Bowie,  4  Giff.  300. 

In  exercising  the  power  of  sale  the  trustee  should  never  favour  PavouriDg 
the  tenant  for  life  hy  adopting  any  particular  mode  or  time  of  sale  ^[^^^  ^°'' 
at  the  expense  of  the  remainderman:  Mortloclc  v.  Buller,  10  Ves. 
308;   Lord  v.  Wightiricl\  4  D.  .M.  &  0.  803,  808;   but  if  the 
tenant  for  life  or  other  beneficiary  calls  upon  him  to  sell,  and  he  is  Where  teuaut 
not  restricted  as  to  the  time  of  sale,  he  must  not  refuse  if  the  pro-  request*. 
posed  purchaser  is  giving  a  fair  price;  and  if  he  does  on  insufficient  Refusal  of 
grounds  refuse,  he  may  have  to  pay  the  costs  of  an  action  to  Hfi^^ 
remove  him  from  the  trust:  Palairetv.  Careiv,  32  Bea.  564.    And 
where  a  testator  has  ordered  a  sale,  if  one  of  several  eestuls  que 
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Where  a 
testator  has 
ordered  a 

^ale. 


Contract  by 
one  of  several 
trustees. 


Sale  without 
knoTrledge  of 
cestui  que 
tnist. 


trust  desires  a  sale,  though  all  the  rest  wish  to  retain  the  property 
as  land,  the  trustees  must  sell;  Deeth  v.  Hale,  2  Moll.  317;  but 
see  Marsden  v.  Kod,  5  C.  D.  598. 

But  if  the  tenant  for  life,  being  the  person  merely  to  request  a 
sale  under  a  power  otherwise  discretionary,  actually  enters  into  a 
contract  to  seU,  the  contract  is  not  enforced  if  the  trustees  refuse 
to  concur;  for  they  have  a  discretion  which  the  Court  will  not 
control:  Thomas  v.  Bering,  1  Keen,  729;  Graham  v.  Oliver,  3 
Bea.  1-24;  but  see  Bailcer  v.  Cojo,  -1  C.  D.  464. 

If  one  of  the  trustees  enters  into  a  proper  contract  for  sale,  his 
co-trustees  must  concur;  but  if  he  has  entered  into  the  contract 
under  the  mistaken  idea  that  they  would  do  so,  the  contract  cannot 
be  enforced:  Srieesby  v.  Thorne,  7  D.  M.  &  G.  399.  But  if  a 
trustee  merely  does  nothing  and  allows  his  co-trustee  to  conduct 
the  sale  as  he  chooses,  the  sale  is  binding  on  the  trustee  so  lying 
by,  whatever  may  have  been  the  course  adopted:  Oliver  v.  Court, 
8  Price,  166. 

Trustees  should  not  sell  without  giving  notice  to  their  cestuis 
que  trust,  so  that  the  latter  may  have  an  opportunity  of  taking 
means  to  secure  an  advantageous  sale;  Anon.,  6  Madd.  10. 


Consent  and 
request. 


Premature 
consent. 

Consent  by 
some  only  of 
cestuis  que 
truit. 


Consent  to  Sale.] — The  later  form  most  commonly  found  in 
settlements  before  the  Settled  Land  Act  vests  in  the  trustees  a 
power  of  sale  with  the  consent  of  the  tenant  for  life,  who  in  practice 
enters  into  the  contract  and  then  calls  upon  the  trustees  to  concur : 
while  the  older  form  gave  a  common  law  power  to  the  trustees  to 
be  exercised  at  the  request  of  the  tenant  for  life,  the  result  being  in 
fact  to  give  the  power  to  the  latter,  the  trustees  merely  receiving, 
and  seeing  to  the  due  application  of,  the  purchase-money;  see  per 
Jessel,  M.  K.,  in  Forster  v.  Abraham,  17  Eq.  351,  where  it  was 
also  held  that  the  right  to  consent  to  a  sale  did  not  prevent  the 
tenant  for  life  from  being  appointed  a  trustee  under  a  power  for 
that  purpose.  See,  however,  Re  Tempest,  1  Ch.  485.  Since  the 
Settled  Land  Act  it  is  not  usual  to  insert  a  power  for  trustees  to 
sell,  since  the  tenant  for  life  can  override  it;  and  during  minorities 
the  trustees  may,  under  sect.  60  of  the  Act,  exercise  the  powers 
which  the  infants  would  have  if  of  fuU  age;  see  Re  Seave,  49 
L.  J.  Ch.  642.  The  provisions  as  to  consent  are  to  be  strictly 
complied  with.  Thus,  a  prospective  consent  to  a  sale  not  actually 
in  contemplation  is  inefiectual:  Raickim  v.  Kemp,  3  East,  410. 

Where  the  consent  was  to  be  given  by  all  the  cestuis  que  trust, 
the  sons  and  daughters  of  the  settlor,  and  a  daughter  died  leaving 
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a  husband  who  took  her  share,  his  consent  was  held  not  to  cure  the' 

defect,  and  the  title  was  not  forced  on  the  purchaser:   Sykes  v. 

Sheard,  2D.  J.  &  Sm.  6.     If  the  consent  or  request  is  to  be  in  Consent  in 

writing,  a  parol  consent  is  in  general  insufficient;  and  so  where  a  ■^it™g- 

parol  consent  was  given  and  afterwards  revoked,  it  was  held  that 

no  sufficienl  consent  had  ever  been  given:  Phillips  v.  Edwards,  33 

Bea.  440;  see  Ojfen  v.  Harnian,  1  D.  F.  &  J.  253.     It  is  not  Consent 

sufficient  to  plead  and  prove  that  the  consent  was  given  before  the 

trial:  it  must  have  been  given  before  the  institution  of  the  action 

to  enforce  the  sale:  Adams  v.  Broke,  1  Y.  &  C.  C  C.  627 

The  alienation  of  his  interest  by  the  party  whose  consent  is  Consent  after 
required  is  held  not  to  prevent  the  exercise  of  the  power,  but  the  ^^enatiou. 
concurrence  of  the  alienee  is  necessary:  Alexander  v.  Mills,  6  Ch. 
124;  Simpson  v.  Bathurst,  5  Ch.  193;  Re  Cooper,  Cooper  v. 
Slight,  27  C.  D.  565;  Re  Beding field  and  Herring's  Contract, 
1893,  3  Ch.  332;  though  it  may,  perhaps,  be  dispensed  with, 
where  nothing  is  done  in  derogation  of  the  alienee's  rights:  see 
Hardaker  v.  Moorhouse,  26  C.  D.  417. 

Where  the  trustees  had,  under  a  strict  settlement,  a  power  of  sale  Consent  after 
at  the  request  of  the  tenant  for  life,  it  was  held  that  it  could  be  ^™  ^' ' 
exercised  after  the  execution  of  a  disentailing  deed  by  the  tenant 
in  tail  in  remainder,  there  being  in  that  deed  a  clause  keeping 
alive  powers  antecedent  to  and  overriding  the  estate  tail:  Re 
Wright  and  MarshuU,  28  C.  D.  93;  and  it  would  have  been  so 
even  if  the  tenant  for  life  had  joined  in  a  subsequent  re-settlement 
subject  to  his  life  interest:  Hill  v.  Pritchard,  Kay,  394. 

Where  the  tenant  for  life  sold  his  interest  in  the  land,  and  also  Intention  to 
in  any  investments  representing  sale-moneys  of  the  land,  it  was  to*cOTi£nT^'^ 
held  that  he  had  by  the  latter  words  shown  an  intention  to  retain 
his  power  to  consent  to  sales  under  the  settlement:  Warburton  v. 
Farn,  16  Sim.  625. 

The  bankruptcy  of  the  person  who  is  to  consent  to  sales  does  After  bunk- 
not  prevent  him  from  consenting  to  sales  and  conveyances;  but  ^"^  '^^' 
the  concurrence  of  other  persons  who  have  become  interested  in 
the  estate  must  be  obtained:  Eisdell  v.  Hammersley,  31  Bea.  255; 
Holdsworth  v.  Goose,  29  Bea.  Ill;  Re  Bedingfield  mid  Herring's 
Cmtract,  1893,  3  Ch.  332. 

Where  the  person  to  consent  to  a  sale  is  an  infant  the  consent  infancy, 
may  perhaps  be  dispensed  with:  Re  Neave,  28  W    R.  976;  and 
see  Re  Necme,  49  L.  J.  Ch.  642.     When  an  Act  authorised  the 
sale  of  glebe  land  with  the  consent  of  the  patron,  to  be  given  in 
case  of  the  infancy  of  the  patron  by  his  guardian,  it  was  held  that 
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the  consent  must  be  given  by  the  guardian  of  an  infant,  who  was 
t«nant  in  tail  of  the  advowson  under  a  settlement,  which  gave  the 
trustees  of  the  settlement  the  right  of  pi-esenta,tion  during  his 
minority:  Leigh  v.  Leigh,  1902,  1  Ch.  400. 


Unnecessarily 
depreciatory 
conditions : 
Trustee  Act, 
1893. 


Effect  of 
Trustee  Acts. 


Conditions,  j — It 

that— 


is  now  enacted  (Trustee  Act,  1893,  s.   14; 


(1-' 


(^ 


(3. 


No  sale  made  by  a  trustee  shall  be  impeached  by  any  bene- 
ficiary upon  the  ground  that  any  of  the  conditions,  subject 
to  which  the  sale  was  made,  may  have  been  unnecessarily 
depreciatory,  unless  it  shall  also  appear  that  the  considera- 
tion for  the  sale  was  thereby  rendered  inadequate. 

Xo  sale  made  by  a  trustee  shall,  after  the  execution  of  the 
conveyance,  be  impeached  as  against  the  purchaser,  upon  the 
ground  that  any  of  the  conditions  subject  to  which  the  sale 
was  made,  may  have  been  unnecessarily  depreciatory,  unless 
it  appears  that  the  purchaser  was  acting  in  coUusion  with  the 
trustee  when  the  contract  for  sale  was  made. 

Xo  purchaser,  upon  any  sale  made  by  a  trustee,  shall  be  at 
Ubert}-  to  make  any  objection  to  the  title  upon  the  ground 
aforesaid. 
(4.)  This  section  applies  only  to  sales  made  after  the  twenty-fourth 
da}'  of  December  one  thousand  eight  hundred  and  eighty- 
eight. 

The  effect  of  the  section  is  to  overrule  the  cases  in  which  the 
mere  fact  that  there  has  been  an  unnecessarily  depreciatory  con- 
dition has  been  held  sufficient  to  entitle  a  cestui  que  trust  to  an 
injunction,  unless  the  price  has  been  thereby  diminished;  and 
those  in  which  specific  performance  was  refused  to  the  purchaser, 
e:scept  where  he  has  beeu  guilty  of  collusion  with  the  trustees; 
the  purchaser,  however,  being  himself  debarred  from  taking  the 
objection.  The  manner  in  which  it  is  to  be  proved  that  the  price 
has  been  diminished  by  the  condition  is  not  pointed  out,  and  the 
difficulty  of  giving  such  proof,  as  was  pointed  out  by  all  the 
Lords  Justices  in  Dunn  v.  Flood  (28  CD.  586),  remains  un- 
solved; but  probably  evidence  of  estate  agents  as  to  the  effect  of 
the  condition  would  be  the  only  mode  of  meeting  the  difficulty, 
though  it  is  usually  supposed  that  the  general  opinion  of  such 
persons  is  that  intending  piirchasers  are  rai'ely  staved  off  by  any 
sort  of  conditions,  and  that  even  very  severe  restrictions  have  not 
the  effect  of  "damping''  the 
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It  is  not  possible  to  set  forth  here  the  conditions  which  have  Depreciatory 
been  held  to  be  depreciatory,  and  the  reader  is  referred  to  the 
text-books  on  couveTaiicing  with  regard  to  them;  but  unnece^imrUy 
depreciatory  conditions  may  be  roughly  spoken  of  as  being  such 
as  no  prudent  person  would  deem  it  mse  or  ex2Dedient  to  insert.  • 
It  seems,  however,  that  a  ten  years'  title  is  not  too  short  if  it 
begins  with  a  purchase  for  value:  Dunn  v.  Flood,  28  C.  D.  586; 
but  that  even  a  longer  title  beginning  with  a  settlement,  whether 
voluntary  [JMarsh  and  Granville,  "24  C.  D.  11)  or  not  {Dance  v. 
Goldinghmn,  supra'^,  would  not  be  a  sufficient  title;  see  also  Be 
Rayne)'  to  Greenatcaij  (53  L.  T.  495\  where  a  condition  on  a 
>ale  of  leaseholds  that  no  Objection  should  be  taken  on  the  ground 
that  any  lease  was  in  fact  an  underlease,  or  that  some  of  the 
leases  included  other  property,  or  that  some  were  subject  to 
superior  rents  or  co\"enants.  was  considered  depreciatory,  as  not 
defining  the  particular  lots  affected  by  such  objections. 

Valuation.^ — Before  proceeding  to  a  sale,  trustees  should  obtain 
a  proper  valuation  \^Xoble  v.  Edicardes,  o  C.  -D.  378;  and  see 
Oliier  v.  Court,  S  Price,  165;  Campbell  v.  Wall^er,  5  ^'es.  680: 
Grove  v.  Search,  "22  T.  L.  E.  290),  and  they  may  charge  the  trust 
estate  with  the  expense  of  it:  Sug.  V    &  P    60. 

Minerals. , — Tfustees  without  express  authority  could  not 
formerly  sell  land  with  a  reservation  of  minerals,  but  the}-  maj^ 
now  do  so,  or  sell  mines  without  the  surface,  with  the  sanction 
of  the  Court,  xmder  the  Trustee  Act,  1893,  s.  44.  The  applica- 
tion to  the  Court  must  be  by  petition  (see  Ord.  LIVb.  rr.  2&3;, 
which  should  be  served  on  the  beneficiaries  entitled:  Re  Hard- 
staff,  1899,  W.  X.  p.  256;  unless  the  tenant  for  life  has  power 
to  consent  to  the  sale:  see  Be  Pryse,  10  Eq.  531;  Be  Sagle, 
6  C.  D.  104.  However,  service  on  a  remainderman  out  of  the 
jurisdiction  wiU  be  dispensed  with:  Be  Skin)ier,  1896,  \Y  X. 
p.  68.  The  order  is  usually  general,  and  not  with  reference  to 
a  particular  sale:  Be  Wynn,  16  Eq.  237;  Be  Hallo wes'  Trusts, 
1906,  1  I.  R.  526.  An  order  for  sale  under  the  Settled  Estates 
Act  (40  &  41  Vict.  c.  18),  s.  19,  may  also  sanction  a  sale  ^\-ith 
a  reservation  of  minerals.  Section  44  of  the  Trustee  Act,  1893, 
does  not  apply  to  leases:  yevill  and.  Seu-eirs  Contract,  1900, 
1  Ch.  90.  If  trustees,  therefore,  desire  to  lease  minerals  apart 
from  the  surface,  their  proper  course  is  to  present  a  petition  under 
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tlie  Settled  Estates  Act,  1877  Under  sect.  17  of  the  Settled 
Land  Act,  1882.  a  tenant  for  life  may  sell  land  with  or  without 
the  mines. 

Timber.^ — A  trust  or  power  to  sell  land  neoessai'ilj^  implies  an 
authority  to  sell  the  timber  upon  it.  The  cases  in  which  timber 
may  be  cut  and  sold  under  the  general  powers  of  trustees  are 
referred  to  ante.  p.  "267  In  selling  an  estate  the  trustees  must 
include  the  timber  in  the  value  they  put  upon  it:  Oliver  v.  Court, 
8  Price,  166;  and  they  must  not  sell  the  land  without  the  timber: 
Cockerell  v.  Chnlmeley  (1  E.  &  AI.  418),  even  where  there  is 
a  trust  to  sell  so  much  of  the  land  as  may  be  required  for  payment 
of  debts  and  the  tenant  for  life  is  ^-ithout  impeachment  for  waste: 
Davies  v.  Wescomb,  2  Sim.  42-j. 

Sale  through  Agent.] — If  the  sale  of  trust  property  is  con- 
ducted by  an  agent,  strict  proof  of  his  appointment  by  all  the 
trustees  should  be  producible:  Moi'tlock  v.  Buller,  10  Ves.  308; 
Bridges  v.  Itice,  1  J.  &:  W.  74;  and  if  he  contracts  without 
authority  the  purchaser  cannot  enforce  his  contract:  Sainshunji  v. 
Jvnef,  2  Bea.  462;  5  ]M.  ct  Cr.  1.  Where  the  sale  was  conducted 
in  a  peiieetly  fair  manner,  it  was  held  not  to  be  an  objection  that 
the  husband  of  the  tenant  for  life,  though  himself  interested  for 
life  after  his  wife's  death,  and  though  the  proceeds  of  sale  were 
to  be  employed  in  buying  a  house  for  him,  acted  as  agent  in  the 
sale  for  the  trustees;  Hkl'ley  v.  HicMey,  2  0.  D.  190.  An  agent 
instructed  to  sell  trust  property  by  auction  has  no  authority  after 
an  abortive  auction  to  sell  by  j)rivate  contract:  Bultrcl  v.  Ahinger, 
6  Jur.  410. 

Joint  Sale  with  others.] — It  will  be  observed  that  under  the 
statutory  power  of  sale  given  by  sect.  13  of  the  Trustee  Act,  1893, 
replacing  sect.  35  of  the  Conveyancing  Act  {ante,  p.  325),  trustees 
are  permitted  to  concur  with  others  in  selling  trust  property.  This 
being  merelj-  a  permissive  enactment,  it  is  still  necessary  to  con- 
sider in  what  cases  it  may  be  prudent  to  act  under  it. 
When  It  is  obvious  that  undivided  shares  of  the  same  property,  some 

■""  ^  *"'  shares  of  which  are  in  trustees,  should  be  sold  together: 
McCarogJier  v.  Whieldon,  34  Bea.  107;  or  a  lease  and  the  re- 
version: Morris  v.  Bebenham,  2  C.  D.  540;  or  a  tenancy  for  life 
and  a  remainder;  or  two  or  more  portions  of  the  same  tenement 
or  holding,  such  as  a  house  and  a  garden,  or  the  like;  or  two  pro- 
perties with  the  same  title:  Re  Cooper  to  Harlech,  4  C.  D.  802. 
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If,  however,  the  question  of  a  joint  sale  is  doubtful,  and  evidence 
is  {required  to  show  that  it  is  beneficial  in  the  interests  of  the 
cestuis  que  trust,  it  is  probably  wiser  not  to  sell  in  conjunction 
with  others;  and  if  questions  aHecting  the  other  property  may 
afiect  the  trust  estate  sold,  the  trustees  should  certainly  sell 
alone;  and  it  may  be  stated  generally  that  if  it  could  be  shown 
that  any  beneficiary  was  damnified  by  the  joint  sale,  it  would 
amount  to  a  breach  of  trust,  and  on  the  authority  of  Martlock  v. 
Bulla'  (10  Ves.  308),  and  other  cases  to  the  like  effect  (see  ante, 
p.  323),  it  would  not  be  supported;  Be  Cooper  to  Harlech,  supra. 

Upon  a  joint  sale  the  trustees  must  take  care  that  the  purchase-  Apportion- 
money  attributable  to  their  own  property  is  received  by  them,  and  ™ 
is  properly  appbrtioned  upon  the  basis  of  a  valuation  jiroperly 
obtained  by  appraising  each  jDroj^erty  separately,  not  by  deducting 
the  value  of  one  estate  from  the  aggregate  price  obtained;  and 
they  must  themselves  judge  as  to  the  fairness  of  such  apportion- 
ment: ibid.  There  is  some  doubt  whether  the  apportionment 
should  actually  appear  in  the  contract  or  conditions,  or  whether  it 
is  not  sufiicient  that  it  should  be  made  before  completion.  In 
Hede  V.  Oakes  (4  D.  J.  it  Sm.  505)  the  former  view  appears  to 
have  been  taken;  while  in  Morris  v.  Dehenham  (2  C.  D.  540) 
and  Re  Cooper  to  Harlech  (supra)  the  latter  was  entertained;  it 
is  probable  that  the  more  recent  cases,  which,  however,  are  thos-e 
of  the  Court  of  first  instance,  would  be  preferred. 

Consideration.^ — Trustees  should  stipulate  for  payment  in  cash 
only;  the  price  of  the  estate  sold  should  not  be  paid  in  the  form 
of  an  annuity  or  rent  charge:  Read  y.  Shaic,  Sugd.  Pow.  App. 
933;  cited  3  Y.  &  C.  375;  Beid  v.  Skergold,  10  Ves.  370.  And 
possession  should  not  be  given  to  the  purchaser  until  the  whole 
purchase-money  is  paid:  Oliver  v.  Court,  8  Price,  166;  nor  should 
any  part  of  it  be  left  on  mortgage,  though  in  the  case  of  mort- 
gagees exercising  a  power  of  sale  it  seems  that  this  may  be  done: 
Thurloic  V.  MacJcesan,  L.  E,  4  Q.  B.  97;  and  sec  Cookson  v. 
Lee,  23  L.  J.  Ch.  473.  It  would  appear,  also,  from  the  case  of 
Clay  y.  Rufford  (5  De  G.  &  Sm.  768),  that  trustees  cannot,  in  a 
lease  granted  by  them  under  a  power  of  leasing  or  sale,  give  an 
option  to  the  lessee  to  purchase  at  a  future  time;  and  see  Oceanic 
Co.  V.  Sutherherry,  16  C.  D.  236;  GreeiiwcU  v.  Porter.  1902, 
1  Ch.  530;  but  see  Settled  Land  Act,  1889. 

The  manner    in  which  the    actual    purchase-money  should  be  ^ri°f^y°/„ii. 

received  is  now  regulated  b^-  the  combined  operation  of  ^^eet.  56  citor  or  agent 

of  trustees : 
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aTissi""^  of  the  Conveyancing  Act,  1881,  and  sect.  17,  sub-sects.  1  &  3,  of 
s.  56.       '       the  (Trustee  Act,  1893.     The  former  enactment  is  as  follows:  — 

"(1.)  Where  a  solicitor  produces  a  deed  having  in  the  body  thereof 
or  endorsed  thereon  a  receipt  for  consideration  money,  or 
other  consideration,  the  deed  being  executed  or  the  en- 
dorsed receipt  being  signed  by  the  person  entitled  to  give 
a  receipt  for  that  consideration,  the  deed  shall  be  sufficient 
authority  to  the  person  liable  to  pay  or  give  the  same  for 
his  paying  or  giving  the  same  to  the  solicitor  without  the 
solicitor  producing  any  separate  or  other  direction  or 
authority  in  that  behalf  from  the  person  who  executed  or 
signed  the  deed  or  receipt. 

"(2.)  This  section  applies  only  in  cases  where  consideration  is  to 
be  paid  or  given  after  the  commencement  of  this  Act." 

The  material  portion  of  sect.  17  of  the  Trustee  Act,  1893,  which 
replaces  sect.  2  of  the  Trustee  Act,  1888,  is  as  follows:  — 

Trustee  Act,         "  (!•)  A  trustee  may  appoint  a  solicitor  to  be  his  agent  to  receive 
'  ^'    ' '  and  give  a  discharge  for  any  money  or  any  valuable  con- 

sideration or  property  receivable  by  the  trustee  under  the 
trust  by  permitting  the  solicitor  to  have  the  custody  of, 
and  to  produce,  a  deed  containing  any  such  receipt  as  is 
referred  to  in  the  56th  section  of  the  Conveyancing  Act, 
1881;  and  a  trustee  shall  not  be  chargeable  with  breach  of 
trust  by  reason  only  of  his  having  made  or  concurred  in 
making  any  such  appointment;  and  the  producing  of  any 
such  deed  by  the  solicitor  shall  have  the  same  validity  and 
effect  by  virtue  of  the  said  section  as  if  the  person  ap,- 
pointing  the  solicitor  had  not  been  a  trustee. 
.  "(3.)  Nothing  in  this  section  shall  exempt  a  trustee  from  any 
liability  which  he  would  have  incurred  if  this  Act  had  not 
been  passed  in  case  he  permits  any  such  money,  valuable 
consideration,  or  property,  to  remain  in  the  hands  or  under 
the  control  of  the  solicitor  for  a  period  longer  than  is 

reasonably  necessary  to  enable  the  solicitor  to  pay  or 

transfer  the  same  to  the  trustee. 

"  (4.)  This  section  applies  only  where  the  money  or  valuable  con- 
sideration or  property  is  received  after  the  twenty-fourth 
day  of  December  one  thousand  eight  hundred  and  eighty- 
eight. 

"  (5.)  Nothing  in  this  section  shall  authorize  a  trustee  to  do  any- 
thing which  he  is  in  express  terms  forbidden  to  do,  or  to 
omit  anything  which  he  is  in  express  terms  'directed  to  do, 
by  the  instrument  creating  the  trust." 


RECEIPT  OP  PURCHASE-MONEY.  335 

Trustees  may,  therefore,  now  effectually  delegate  their  duty  to 
receive  purchase-money,  or  other  money  or  consideration,  to  their 
solicitor  by  merely  permitting  him  to  have  the  conveyance  already 
executed  by  them,  containing  a  receipt  in  the  ordinary  form  in  the 
operative  part  of  it,  or  having  ^  signed  receipt  endorsed  upon  it; 
and  it  is  no  longer  indispensable  that  they  should  give  a  separate 
written  authority  to  their  solicitor.  Moreover,  the  objection  is 
now  removed,  which  in  Re  Bellamy  and  The  Metropolitan  Board 
of  Worlcs  (24  C.  D.  387),  and  Flower  and  The  Metropolitan  Board 
of  Works  (27  CD.  592),  was  held,  even  after  the  Conveyancing 
Act,  to  be  justified,  that  the  56th  section  of  that  Act  did  not 
preclude  a  purchaser  from  trustees  from  requiring  to  be  made 
perfectly  safe  by  the  payment  of  his  money  to,  or  in  the  presence 
of  the  trustees,  or  by  its  payment  into  a  bank.  The  section  of 
the  new  Act,  in  effect,  puts  the  purchaser  from  trustees  in  the 
same  position  as  if  he  were  buying  from  a  beneficial  owner,  and 
gives  him  a  complete  indemnity  U230n  payment  to  a  solicitor  who 
produces  the  deed  executed  by  the  trustees.  But  the  solicitor 
must  be  appointed  by  the  trustees  themselves,  and  have  their  per- 
mission to  have  the  custody  of  the  deed  and  to  produce  it,  and  a 
purchaser  who  has  notice  of  any  defect  in  the  appointment  or 
permission  is  justified  in  refusing  to  complete  until  such  defect 
is  rectified:  Re  Helling  and  Merton's  Contract,  1893,  3  Ch.  269; 
though  in  the  absence  of  suspicious  circumstances  he  could  not 
require  proof:  Re  Hetling  and  Merton's  Contract,  at  p.  280; 
and  cf.  King  v.  Smith,  1900,  2  Ch.  425  (where  Day  v.  Wool- 
u-ich  Building  Society,  40  C.  D.  491,  was  discussed).  In  Re 
Hetling  and  Merton's  Contract  (at  p.  280),  Lindley,  L.  J.,  stated 
that  he  had  no  doubt  that  a  trustee  could  appoint  an  attorney  to 
execute  a  deed  and  receive  trust  money.  In  order,  however,  to 
protect  a  purchaser  in  such  a  case,  the  attorney  must  be  a  solicitor. 
That  a  cash  payment  is  indispensable  where  an  agent  is  autho- 
rized to  receive  money,  see  Barker  v.  Gree<iiivood,  2  Y.  &  C.  C.  C. 
414;  Coupe  v.  Colhjer,  62  L.  T.  927;  and  cf.  Bliimberg  v.  Life 
Interests  and  Reversionary  Securities  Corporation,  1897,  1  Ch. 
171;  but  see  Re  Mackay,  1911,  1  Ch.  300,  where  it  Avas  held 
that  a  trustee  did  not  act  unreasonably  in  giving  to  his  solicitor 
cheques  for  the  payment  of  duties. 

In  order  to  bring  into  operation  sect.  17,  sub-sect.  3,  the  cir- 
cumstances must  be  such  that  the  trustee  either  knew  or  ought  to 
have  known  that  the  solicitor  had  received  the  money:  Re 
Sheppard,  1911,  1  Ch.  50, 
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Covenants  by 
trustees. 


By  bene- 
ficiaries. 


By  purchaser 
of  leaseholds. 


Covenants  on  Sale.] — Trustees  may  now  convey  or  mortgage  iu 
accordance  with  the  provisions  of  the  Conveyancing  Act,  1881 
(sect.  66);  and  therefore,  if  they  convey  "as  trustees,"  there  is 
implied  a  covenant,  extending  to  the  acts  of  each  of  them  only, 
that  they  have  not  incumhered,"  which  was  the  only  covenant 
which  a  purchaser  from  trustees  was  before  the  Act  entitled  to 
(Worley  v.  Frampton,  5  Ha.  560),  except  a  limited  covenant  to 
produce  muniments  of  title  retained  by  them,  an  obligation  which 
is  now  replaced  by  a  written  acknowledgment,  at  the  purchaser's 
expense,  of  the  right  of  the  purchaser  to  their  production  so  long 
as  the  trustees  have  possession  or  control  of  them:  sect.  9,6ub-ss.  1 
to  8.  Trustees  cannot,  however,  be  called  upon  to  give  the 
statutorj-  undertaking  under  sub-s.  9  for  the  safe  custody  of  such 
muniments . 

A  covenant  by  trustees  "as  such  trustees,  but  not  otherwise," 
does  not  bind  the  trustees  personally:  Re  Robinson's  Settlement, 
1912,  1  Ch.  717. 

According  to  the  practice  of  conveyancers,  it  is  usual,  and  a 
purchaser  is  probably  entitled,  to  require  the  tenant  for  life,  at 
all  events  when  the  sale  is  under  a  power  to  be  exercised  by  his 
direction,  to  give  full  covenants  for  title,  or  now  to  make  him 
concur  in  the  conveyance  "as  beneficial  owner,"  whereby  such 
covenants  are  implied  by  the  Conveyancing  Act :  Poulett  v .  Hood, 
5  Eq.  115;  but  from  the  cases  of  Binks  v.  Lord  RoTcehy  (2  Madd. 
227),  and  Re  London  Bridge  Acts  (13  Sim.  176),  it  seems  that 
this  was  not  always  the  practice,  at  least  where  trustees  could  give 
valid  receipts;  and  it  is  not  the  habit  of  the  Court  on  sales  under 
its  order,  for  the  purjDose  of  distributing  estates,  to  require  any 
beneficiaries  to  give  covenants  for  title:  Cottrell  v.  Cottrell,  2 
Eq.  330;  Freehold  v.  Pearson,  7  Eq.  246;  Wytman  v.  Carter, 
12  Eq.  309;  but  in  Re  Sawyer  and  Baring  (53  L.  J.  Ch.  1104) 
an  equitable  tenant  for  life,  at  whose  request  the  sale  was  made, 
was  ordered  to  give  the  usual  limited  covenants,  though  the  trustees 
by  the  conditions  stated  that  they  sold  as  trustees  and  would  give 
only  the  covenants  implied  by  conveying  in  that  character. 

On  a  sale  by  a  tenant  for  life  under  the  Settled  Land  Acts,  his 
covenants  for  title  and  further  assurance,  whether  express  or  im- 
plied, are  usually  qualified  as  regards  the  reversion  or  remainder 
expectant  on  tke  life  estate,  so  as  to  extend  only  to  the  acts  of 
himself  and  persons  claiming  under  him. 

Upon  a  sale  of  leaseholds,  it  seems  that  trustees  have  no  right  to 
compel  the  purchaser  to  covenant  to  perform  the  covenants  in  the 
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superior  lease :  see  WilMns  v.  Fry,  2  Mar.  144;  Garratt  v.  Lcmce- 
field,  2  Jur.  N.  S.  177;  Ex  parte  Bnxttyn,  15  C_^.  D.  289.  As  to 
the  rule  of  the  Court  in  providing  an  indemnity  fund  against 
sueli  covenants,  see  Reilly  v.  Rfilly,  34  Bea.  406;  Be  Bostwrth, 
45  L.  T.  136. 

Title  and  Conveyance.] — Trustees  are  as  much  bound  to  show  a 
good  marketable  title  as  other  vendors:  White  v.  Foljambe,  11 
Ves.  337,  343;  McDmald  v.  Hanson,  12  Ves.  277;  and  they  are 
entitled  to  the  expense  of  clearing  the  title:  Wedgewoodv.  Adams,  Expongea. 
6  Bea.  600;  8  Bea.  103;  Forshaw  v.  Higginson,  8  D.  M.  G, 
827;  and  of  employing  counsel  to  draw  the  conditions  of  sale:  Ex 
parte  Lems,  3  M.  D.  &  D.  173.  Trustees  may  be  liable  to  pay  Compensa- 
compensation  for  misdescription  (Crompton  v.  Melbourne,  5  Sim. 
353),  though  a  material  misdescription,  which,  in  the  case  of 
persons  not  trustees,  might  be  remedied  by  the  payment  to  the 
vendors  of  compensation,  may  prevent  the  contract  for  sale  by 
trustees  in  such  circumstances  being  enforced  at  all,  since  such  a 
payment  might  be  injurious  to  the  interests  of  the  cestuis  que 
trust:  White  v.  Ciiddon,  8  CI.  &  F  766;  and  see  other  cases  of 
non-enforcement  of  sales  which  amount  to  breaches  of  trust,  ante, 
p.  323. 

Sale  pending  Administration  Action.! — The  effect  of  an  action  Effect  of 

,.,  11.1  •  n  ■  -11  action  for  ad- 

being  brought  for  the  execution  oi  trusts  is  to  cripple  the  powers  ministration. 

of  trustees;  and  they  cannot  during  its  pendency  exercise  a  power 

of  sale  without  the  sanction  of  the  Court:  Walker  v.  Smalhvood., 

Amb.  676;  and  see  Bethell  v.  Abraham,  17  Eq.  24,  and  the  cases 

cited  ante,  p.  281,  with  regard  to  the  effect  of  an  action  upon 

the  discretion  of  trustees .     However,  after  the  further  considera-  After  further 

tion  of  the  action,  even  though  general  liberty  to  apply  is  given, 

a  sale  under  a  common  law  power  in  the  settlement  can  be  validly 

exercised  without  the  sanction  of  the  Court:  Re  Mrmsel,  Rhodejs 

V.  Jenkin,  33  W.  E.  727 

And  where  the  Court  had  sanctioned  an  agreement  for  com-  Under  com- 
promise, one  of  the  terms  of  which  was  a  sale  by  auction  of  the  P"'"™'*'®- 
trust  property,  a  sale  by  private  contract,  after  an  abortive  sale 
by  auction,  was  upheld:  Bousfield  v.  Hodges,  33  Bea.  90. 

If  a  sale  has  been  made  before  action  for  a  proper  plui-pose  a,nd  Before  action, 
in  a  proper  manner,  as  for  payment  of  debts  or  the  like,  the  Court 
will  support  the  sale  when  it  administers  the  estate  in  a  subsequent 
action:  Bath  v.  Bradford,  2  Ves.  Sen.  586,  590. 

G.  22 
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Sale  pending  Real  estate  may  be  sold  by  the  Court  in  an  administration 
action,  if  it  appeai-s  to  be  necessary  or  expedient:  Ord.  LI.  r.  1. 

Before  decree.  This  power  is  ilot  exercised  before  decree  if  the  sale  would  in 
effect  determine  a  material  question  in  the  suit:  Prince  v.  Cooper, 
16  Bea.  546.  But  if  the  nature  of  the  property,  as  where  it  is  of 
fluctuating  value,  requires  an  immediate  sale,  it  will  be  ordered 

Beforefurther  before  decree:  Tiilloch  v  Tullock,  3  Eq.  574;  and  where  after 
decree  the  accounts  had  shown,  so  far  as  they  had  been  taken,  that 
a  deceased  trustee's  i-^al  estate  would  have  to  be  resorted  to  in 
order  to  make  good  a  breach  of  trust,  a  sale  was  ordered  before 

To  pay  costs,  further  consideration:  Bell  v.  Turner,  2  C.  D.  409,  As  to  .sales 
of  real  estate  to  pay  costs,  see  Lees  v.  Lees,  15  Eq.  151.  The 
conduct  of  a  sale  by  the  Court  is  given  to  the  trustees  by  Ord.  L. 
r.  10,  unless  the  Court  otherwise  orders:  and  see  Re  Gardner, 
Gardner  v,  Beaumont,  48  L.  J.  Ch.  644;  Re  Lore,  Hill  v. 
Spurgeon,  29  C.  D,  348. 


Conduct  of 
sale. 


Limits  of 
delay:   "on 
year"  rale. 


Excessive 
delay,  breach 
of  trust. 


Time  of  Sale.] — A  direction  or  trust  for  sale  in  a  will  is  either 
made  absolute  and  immediate,  or  so  that  the  sale  is  to  take  place- 
"  as  soon  as  conveniently  may  be,"  or,  in  either  case,  with  a  super- 
added power  of  postponement. 

Where  the  direction  is  to  sell  immediately  or  with  all  convenient 
speed,  or  words  to  that  eHect,  a  reasonable  time  is  allowed,  and 
the  Court  has  fixed  the  period  of  one  year  from  the  death  of  the 
testator  as  such  reasonable  time — a  rule  which,  though,  as  will  be 
seen,  not  quite  strictly  enforced,  is  regarded  and  recognised  in  all 
the  cases  which  we  are  about  to  mention  as  a  proper  guide  to 
trustees  in  the  performance  of  their  duties.  A  short  delay  beyond 
the  year  is  not  considered  sufficient  to  fix  trustees  with  liability  for 
loss  occasioned  thereby,  even  where  the  property  to  bo  sold  is  of  a 
hazardous  nature,  if  they  have  acted  witii  diligence  and  good 
faith:  Buxton  v.  Buxton,  1  M.  &  Cr.  80;  and  see  Garrett  v. 
Noble,  6  Sim.  504;  Marsden  v.  Kent,  5  C.  D.  598;  Re  Norring- 
ton,  Brindley  v.  Partridge,  13  C.  D.  654. 

But  where  trustees,  directed  to  sell  with  all  convenient  speed, 
waited  two  years  and  then  refused  a  good  offer,  they  were  held 
liable  for  the  loss  by  the  depreeiation  of  the  property,  a  wayside 
inn,  whose  value  subsequently  suffered  by  the  making  of  a  railway 
in  the  neighbourhood:  Fry  v.  Fry,  27  Bea,  144.  In  Taylor  v. 
Tabrum  (6  Sim.  281),  the  trustees  refused  two  offers,  and  after 
five  years  sold  for  half  the  amount  offered,  and  were  held  liable  for 
the  difference.     .\nd  see  Scnlthorpe  v.  Tipper.  13  Eq,  232.    And 
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all  the  trustees,  whether  active  in  committing  the  breach  of  trust 
involved  in  the  undue  delay  or  not,  are  equally  liable:  Oliver  v. 
Court,  8  Pr.  166.  Though  the  rule  as  to  one  year  being  a  reason- 
able period  is  not  arbitrary,  trustees  charged  with  undue  delay  in 
an  action  and  not  explaining  it  by  putting  in  a  defence,  were  held 
liable  fifteen  j^ears  after  the  death  of  the  testator,  on  the  .ground 
that  they  had  by  their  silence  admitted  the  default  cha.rged: 
Grayhiirn  v.  Clarkson,  3  Ch.  605.  But  it  is  conceived  that 
trustees  acting  not  unreasonably  and  honestly  might  now  be  pro- 
tected after  delay  and  loss  under  the  provisions  of  the  Judicial 
Trustee  Act,  post,  p.  704. 

Undue  delay  in  selling  under  a  direction  30  to  do  with  all  con-  Effect  of 
venient  speed,  or  a  postponement  under  an  express  power  for  that  rights  of 
purpose,  is  not  allowed  to  affect  the  rights  of  the  tenant  Iw  life,   parties, 
unless  the  sale  has  stood  over  at  his  instigation:  Walker  v.  Shore, 
19  Ves.  387,  391:  Viclcers  v.  Scott,  3  M.  &  K.  500;  and  when  the 
sale  has  not  taken  j)lace  within  the  year,  the  Court  puts  the  several 
parties  in  the  position  in  which  they  would  have  been  if  the 
directions  of  the  testator  had  been  accomplished  at  the  time  at 
which  they  ought  to  have  been:  Greisley  v.  Chesterfield  (13  Bea. 
288),  where  the  tenant  for  life,  being  bound  to  keep  down  the 
interest  on  mortgages,  was  ordered  to  do  so  as  from  a  year  after 
the  death:  but  see  Marshall  v.  Crowther,  3  C.  D.  199. 

On  the  other  hand,  if  a  reversion  forms  part  of  a  general  residue  Reversions, 
directed  to  be  converted,  the  tenant  for  life  is  entitled,  if  there  is 
delay  in  selling,  to  be  recouped  his  loss  of  interest  in  the  mean- 
time, the  amount  being  calculated  by  reference  to  the  value  of  the 
reversion  at  the  end  of  a  year  from  the  death  and  its  value  at  the 
time  of  sale:  Wilkinson  v.  Demean,  23  Bea.  469;  and  see  Wright 
v.  Lambert,  6  C.  D.  649:  Johnson  v.  Bouth,  27  L.  J  Ch.  305; 
Earrington  v.  Atherton,  2  D.  J.  &  Sm.  352;  Boidls  v.  Behb, 
1900,  2  Ch.  107;  and  see  as  to  the  case  of  delay  in  selling  an 
advowson,  Hawkinf:  v.  Chappel,  1  Atk.  623, 

Upon  the  same  principle,  legatees  whose  legacies  are  payable  Rights  of 
out  of  the  proceeds  of  sale  are  not  entitled  to  payment  until  a  p^^'^abieout 
year  after  the  testator's  death,  and  if  there  is  a  further  delay,  of  sale 
they  can  have  interest  only  from  that  time:   Tnrner  v.  Buck, 
18  Eq.  301;  but  see  Pearson  v.  Pearson,  1  Sch.  &  L.  10;  Spur- 
way  V.  Ghj)},  9  Ves.  483;  Shirt  v.  Westby  (16  Ves.  393),  where 
a  contrary  intention  was  shown;  and  see  Be  Waters,  Waters  v. 
Boxer  (42  C.  D.  517),  where  the  legacies  being  made  payable 

22  (2) 
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Discretion  to 
postpone. 


after  the  death  of  the  tenant  for  life,  no  further  time  beyond  that 
date  was  held  to  be  given. 

Where  a  discretionary  power  is  given  to  trustees  to  postpone 
conversion,  the  Court  will  not  generally  interfere  so  long  as  the 
discretion  is  honestly  exercised:  Re  yorrington,  13  C.  D.  654; 
Be  Ch-cmcellor,  26  C.  B.  i2;  Re  Blake,  29  C.  D.  913;  Re  Crow- 
ther,  1895,  2  Ch.  56;  Re  Smith,  Arnold  v.  Smith,  1896,  1  Ch. 
171 ;  and  see  as  to  the  interference  of  the  Court  in  the  exercise  of 
discretionary  powers,  ante,  p.  258.  But  if  there  is  a  difference 
of  opinion  among  the  trustees  as  to  whether  there  shall  be  a 
postponement,  the  trust  for 'conversion  prevails:  Re  Hilton, 1909, 
2  Ch.  548.  A  direction  to  convert  at  their  absolute  discretion 
!=eeras  to  imply  a  power  to  postpone:  Re  Atkina,  81  L.  T.  421. 

A  discretionary  power  to  postpone  the  sale  of  land  may  be 
exercised  although  some  of  tlic  beiaeficiaiies  have  become  abso- 
lutely entitled:  Re  RormaiU,  1909,  1  Ch.  631;  Re  Kipping, 
1914,  1  Ch.  62;  but  it  iii  other^\ise  with  regard  to  a  discretionary 
power  to  postpone  the  conversion  of  personal  estate:  Re  Marshall, 
1914. 1  Ch.  192. 


Deferred 
power. 


Sale  to  rail- 
way com- 
pany. 


Special  con- 
ditioTi . 


Acceleration  of  Sale.j — If  a  definite  time  for  the  sale  is  indi- 
cated, a  sale  before  that  time  arrives  is  improper.  Thus,  where 
there  was  a  power  of  sale  after  the  death  of  a  tenant  for  life,  the 
remaindermen  being  under  disabilit}-,  the  trustees  were  disallowed 
the  costs  of  an  attempted  sale  during  the  lifetime  of  the  tenant 
for  life:  Leedham  v.  Chau-ner,  4  K.  &  .J.  458.  And  the  purchaser 
would  not  be  bound  to  complete  a  contract  entered  into  before  the 
time  at  which  the  power  arises:  Want  v.  Stallibrass,  L.  E.  8  Ex. 
175;  unless  the  contract  was  entered  into  at  the  request  of  all 
persons  interested  (ante,  p.  325),  or  unless  the  title  had  been 
accepted,  and  the  objection  had  not  been  found  out  until  after 
the  repudiation  of  the  contract  on  other  grounds:  Soper  v.  Arnold, 
14  A.  C.  429;  and  see  Hoioe  v.  Smith,  27  C.  D.  89.  So  in  the 
case  of  an  advowson,  the  Court  refused  to  accelerate  the  time  of 
sale,  though  such  refusal  might  prevent  the  tenant  for  life  from 
taking  any  benefit,  the  church  being  full:  Johnstone  v.  Baber, 
8  Bea.  233;  and  even  where  a  sale  had  been  made  under  the  Court, 
but  prematurely,  the  Court  considered  the  title  too  doubtful  to 
force  upon  a  purchaser:  Blacklow  v.  Latvs,  2  Ha.  40.  Where  a 
railway  company  took  the  land,  it  was  held  that  a  title  was  not 
capable  of  being  made  under  a  power  of  sale  which  had  not  yet 
become  exerciseable :    Smith  v,   Cr     X.   R.,  23  W.   K.   126.      A 


i)tJl{ATION  OF  POWERS  Ot^  SALE.  341 

couditiou  providing  against  objection  on  this  ground  is  of  no  a\ail 
if  all  parties  are  not  sui  juris,  or  where  there  are  sub-settlements 
of  shares  in  the  property  sold:  MosJeij  v.  Hide,  17  Q.  B.  91. 

When  the  power  of  sale  is  not  to  take  effect  until  after  the  death  Release  of 
of  the  tenant  for  life,  its  exercise  maj'  be  accelerated  by  a  release  ^'^^°^'  ^^*^^- 
of  the  life  estate,  especially  where  the  remaindermen  will  be. 
benefited  by  an  earlier  sale:  Tniell  v.  Tyson  (21  Bea.  437),  where 
the  distinction  between  the  acceleration  of  powers  of  sale  and 
powers  of  charging  jointures,  portions,  and  the  like,  in  the  latter 
case  possibly  multiplying  the  charges,  is  explained.  The  power 
may  be  exercised  during  the  life  of  the  tenant  for  life,  with  his 
consent,  though  it  is  expressly  directed  not  to  be  used  until  after 
his  death:  ^lUh  \.  Diigw.ore,  30  Bea.  104;  Ckirk  v.  Set/muur, 
7  Sim.  67.  In  these  eases  the  trust  estate  may,  of  course,  be  sold 
by  the  tenant  for  life  under  the  Settled  Land  Acts. 

Duration  of  Powers  of  Sale.j — It  may  be  stated  as  a  general  Power  oo- 
rule  that  the  power  may  be  exercised  so  long  as  any  of  the  purposes  ^^-^w^^t 
for  which  it  was  given  subsist,  and  the  estate,  own  after  these 
purposes  have  been  exhausted,  has  not  been  conveyed  to  the  persons 
absolutely  entitled  to  it.     Thus  it  was  held  that,  upon  the  union  Union  of  life 
of  a  life  estate  "nith  the  remainder  in  fee,  the  power  was  gone,  estate  Mid 

'  ^  D         '   remainder. 

although  a  jointure  rent-charge  still  continued:  Wolley  v.  JenTcins, 
■23  Bea.  -36;  3  Jur.  X.S.821;  Wheate  v  Roll,!!  Ves.  80:  com- 
pare Walrond  v.  Rossi i/n,  11  CD.  640;  yi?ie  v.  Raleigh,  24  CD. 
238.  But  where  the  power  was  given  to  trustees  to  enable  them 
to  perform  a  trust  for  the  maintenance,  out  of  capital  as  well  as 
income,  of  a  lunatic  during  his  life,  it  was  held  not  to  be  deter- 
mined by  the  lunatic  becoming  absolutely  entitled  to  the  pro- 
perty, so  long  as  he  was  unable  to  call  for  a  conveyance:  Re 
Jump,  Gcdloicay  v.  Hope-,  1903,  1  Ch.  129.  So,  also,  where  the  CuutiDuiug 
estate  was  given  in  moieties,  the  power  was  held  to  be  subsisting  und^j^ed" 
while  the  trusts  of  either  moiety  remained  unexhausted,  as  it  shares. 
could  not  be  the  intention  that  one  moiety  should  be  sold  alone: 
Trower  v.  Enightley,  6  Madd.  134;  but  this  would  not  be  so 
if  there  was  an  express  direction  that  the  power  should  continue 
as  to  such  parts  as  should  be  subject  to  continuing  trusts:  Wood 
V.  White,  4  My.  &  Cr.  460;  cf .  Sharp  v.  St.  Sauveur,  7  Ch.  343. 

Bj  the  Conveyanciug  Act,  1911,  s.  10  (3),  where  laud  is  held  ConTeyancing 
on  an  express  or  implied  trust  for  sale,  the  trust,  so  far  as  regards  s.  lo  (3).  ' 
a  purchaser,  is  deemed  to  be  subsisting  until  the  land  has  been 
conveved  to  or  by  the  direction  of  the  persons  interested  in  the 
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Continuance 
for  purpose  of 
diviEion. 


Where  land 
converted  in 
equity. 


Election 

againat 

conversion. 


Unlimited 
power  not  a 
perpetuity. 


Where  power 
is  collateral. 


proceeds  of  sale .  This  obviates  the  necessity  of  enquiring  whether 
the  beneficiaries  have  elected  to  take  the  land  in  specie.  It 
follows  that  one  of  the  beneficiaries  cannot  call  for  an  immediate 
sale  of  the  entirety  nor  a  conveyance  of  his  share:  Re  Horsnaiil, 
1909,  1  Ch.  631;  Re  Kipping,  1914,  1  Ch.  62. 

Although  absolute  interests  are  given  after  the  death  of  a  tenant 
for  life,  if  the  intention  can  be  gathered  that  the  power  of  sale  is 
to  be  applied  for  the  purpose  of  division  amongst  those  entitled, 
it  will  be  exerciseable  unless  all  the  beneficiaries  elect  to  take 
conveyances  of  their  shares:  Peters  v.  Lewes  Rail.  Co.,  16  CD. 
703;  18  C.  D.  429;  Re  Lord  Sudeley  and  Raines  d  Co.,  1894, 
1  Ch.  334;  Re  Dyson  and  Fowke,  1896,  2  Ch.  720;  and  cf.  Re 
Jump,  sup'a.  This  intention  is  the  more  clearly  indicated  by  a 
provision  giving  power  to  the  trustees  to  manage  the  estate  and 
to  superintend  building  operations  during  a  specified  period, 
though  prior  to  the  expiration  of  that  period  all  the  parties  in- 
terested are  sui  juris :  Re  Cotton  and  School  Board  for  London, 
19  C.  D.  624;  but,  of  course,  all  the  parties  interested  if  sui  juris 
could  put  an  end  to  the  powers  by  calling  upon  the  trustees  to 
convey  to  them  in  specie:  Re  Tweedie  and  Miles,  27  C.  D.  316. 

Where  there  is  a  trust  and  not  a  power  of  sale,  the  land  is 
converted  in  equity,  and  the  trust  continues  so  long  as  it  is  not 
put  an  end  to  by  the  beneficiaries  taking  the  property  as  land; 
and  as  in  the  meantime  they  have  an  interest  in  the  proceads  of 
sale  only,  the  estate  cannot  be  treated  as  realty  for  such  a  purpose 
as  partition  or  the  like:  Biggs  v.  Peacock,  22  C.  D.  284;  see 
Taylor  v.  Grange,  15  C.  D.  166;  and  as  to  the  distinction  between 
a  power  and  a  discretionary  trust  for  sale,  see  Minors  v.  Battison, 
1  A.  C.  428,  and  Re  Hotchkys,  Freke  v.  Calmady,  32  C.  D. 
408;  Re  Teale,  T.  v.  T.,  34  W  R.  248.  The  election  by  bene- 
ficiaries to  take  the  property  as  land  must  be  quite  clear;  and  the 
mere  fact  that  they  have  been  let  into  possession  in  order  to  their 
better  enjoyment  of  the  estate  is  not  sufiicient  to  put  an  end  to 
the  power  of  sale:  Harper  v.  Hayes,  2  D.  F.  &  J.  542. 

It  is  held,  in  nearly  aU  the  cases  cited  upon  this  subject  of 
the  duration  of  the  power  of  sale,  that  the  power,  even  if  un- 
limited in  point  of  time,  does  not  offend  against  the  rule  against 
perpetuities  if  given  for  facility  of  division:  Lantshery,  v.  Collier, 
4  K.  i-  J.  709;  Re  Sudeley,  and  Baines  d  Co.,  1894,  1  Ch.  334; 
Re  Dyson  and  Fowke,  1896,  2  Ch.  720;  Re  Kaye  and  Hoyle, 
■53  S.  J.  520.  Where  a  collateral  power  of  sale  is  given  in  a 
settlement  creating  an  estate  tail  {Waring  v.  Cwentry,  1  M.  &  K. 
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249,  252),  or  when  the  remainder  does  not  depend  upon  an  estate 
tail  (Bot/ce  v.  Harming,  2  C.  &  J.  334),  the  power  of  sale  cannot 
be  exercised  after  the  fee  has  vested  in  possession,  since  the  whole 
pui"pose  of  the  settknnent  is  at  an  end:  see  Lantsbery  v.  Collier, 
4  K.  &  J.  at  p.  720. 

Although  the  power  may  ha\'e  been  extinguished  bj'  the  death  Failure  by 
of  the  person  whose  consent  is  required  or  other  circumstances,  yet  person  to 
a  contract  entered  into  by  the  trustees  before  the  happening  of  consent, 
such  events  would  be  enforced  by  the  Court,  as  binding  upon 
the  estate,  against  the  heir  or  other  jJersons  who  would  become 
interested  in  the  land  if  it  had  remained  unsold:    Mortlock  v. 
Buller,  10  Ves.  292,  315.     It  is  therefore  reasonable  in  a  doubtful 
case  to  construe  the  intention  to  be  such  as  to  confine  the  exercise 
of  the  power  to  the  time  when  the  uses  of  the  settlement  con- 
tinue:  ibid.;  Sugd.  Pow.  859;   and  see  Re  Cotton  and  School 
Board  of  Lotidon,  19  C.  D.  624.     As  to  the  exercise  of  powers 
of  sale  by  surviving  trustees,  see  ante,  p.  35. 

Mortgage    in    lieu    of    Sale    under  Trust  or  Power.j — As  a  Absolute  trust 
general  rule  a  mortgage  instead  of  a  sale  is  not  authorised  where 
there  is  a  trust  for  conversion  out  and  out:   Haldenby  v.  Spof- 
forth,  1  Bea.  399;   where,  however,  the  trust  is  to  raise  a  par-  Trust  to  raise 
ticular  charge  or  sum  of  money,  subject  to  which  the  estate  is  "'oney- 
settled,  the  Court  will  consider  whether  it  is  more  beneficial  to 
the  cestuis  que  trust  that  the  estate  should  be  retained,  and  will 
support  a  mortgage  to  raise  the  charge  or  sum  "  as  a  conditional 
sale,  as  something  Avithin  the  power  and  as  a  proper  mode  of 
raising  the  money":  Stroughill  v.  Anstey,  1  D.  M.  &  G.  635, 
643;  Binnie  v.  Broom,  14  A.  C.  576.     But  if  the  intention  that  intention 
there  should  be  an  absolute  sale  is  clear  and  extends  beyond  the  repugnant  to 

.  mortgage. 

mere  raising  of  a  particular  charge,  a  mortgage  will  not  be  a  proper 
realisation  of  that  intention:  Page  v.  Cooper,  16  Bea.  396;  but 
see  Saxby  v.  Thomas,  64  L.  T.  65.  And  it  is  the  duty  of  the  Onus  to 
trustees  in  these  cases  to  show  the  exigency  of  the  circumstances  ^'^pp°''' 
which  requires  the  estate  to  be  kept  unsold :  Devaynesv.  Robinson, 
24  Bea.  86,  where  the  mortgagee,  who  had  notice  of  the  absolute 
trust  for  sale,  by  reason  of  the  transaction  taking  place  long  after 
the  testator's  death,  was  allowed  to  stand  as  a  creditor  against  the 
trust  estate  in  respect  of  only  as  much  of  his  advance  as  was 
properly  applied  in  the  administration  of  the  trust.  Where  a 
testator  has  coritemplateid  the  raising  of  charges  but  has  provided 
no  method  of  doing  so  by  his  will,  a  mortgage  will  be  allowed  if 
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the  circumstances  justify  that  method  of  raising  any  particular 

charge:  Re  Bellinger,  Durell  v.  Bellinger,  1898,  2  Ch.  534;  Ball 

v.  Harris.  4  ]M.  &  Cr.  264,  267;   and  ice  Re  Janes,  Diitton  v. 

Broolcfield,  61  L.  T.  661.     In  Bennett  v.  Wyndham  {13  Bea. 

521; ,  where  certain  annuities  were  to  be  raised  out  of  rents  and 

profits  and  not  by  iale,  it  was  held  that  they  could  be  raised  only 

out  of  rents  and  the  produce  of  mines  and  timber  and  not  by 

mortgage,  which  was  considered  to  be  excluded  by  the  prohibition 

of  a  sale:  and  see  Wilso-n  v.  Hallalay,  1  R.  &  !My.  590. 

Rights  of  Mortgagees  under  a  trust  to  raise  money  by  sale  or  mortgage 

mo  gagee-.     j^^^.^  rights  only  as  mortgagees  and  not  as  cestuis  que  trust,  and 

therefore  cannot  call  upon  the  trustees  for  the  execution  of  the 

Sale  after        trusts:  Palk  v.  flinfoii,  12  Ves.  48,  where,  also,  a  doubt  was  ex- 
mortgage. 

pressed  whether  trustees  having  raised  a  sum  by  mortgage  could 

afterwards  sell  in  order  to  pay  off  the  mortgage;   and  see  Bage 

Mortgage        V.  Cooper,  16  Bea.  396.     But  the  mortgagees  themselves  would 

^sale!"^*"^      ordinarily  be  able  to  sell,  for  there  is  nothing  to  prevent  trustees 

from  inserting  a  power  of  sale  in  a  mortgage  which  they  are 

authorised  to  make:   Bridges  v.  Longman,  24  Bea.  27:   Leigh 

V.  Lloyd,  2  D.  .J.  &  S.  330.     If  any  money  is  recovered  by  a 

cestui  que  trust  from  the  trustee  on  the  ground  that  the  mortgage 

is  a  breach  of  trust,  the  mortgagees  may  be  satisfied  out  of  it: 

Walker  v.  Southall,  56  L.  T.  882. 

Form  of  It  appears  that,  at  all  events  before  the  Conveyancing  Act,  the 

P*"^®'^'  power  of  sale  could  not  be  made  exercisable  unless  six  months' 

notice  was  to  be  given  before  sale :  Re  Chawner,  8  Eq .  569 .    The 

Court  also  permits  the  insertion  of  a  power  of  sale  in  mortgages 

directed  by  its  order:    Selby  v.  Cooling,  23  Bea.  418.     And 

executors  when  mortgaging  to  pay   debts,  &c.,  have  the  same 

right:  Vine  v.  Rigden.  5  Ch.  663;  Cruikshank  v.  Duffin,  13  Eq. 

•5.55:  Thorve  v.  Thome.  1893,  3  Ch.  196. 

Sale  of  equity       A  sale  subject  to  a  mortgage,  under  a  trust  to  sell  in  order  to 

tion.  pay  it  off,  is  good:  Manser  v.  Dix,  8  D.  ^I.  &  G.  703. 

Sale  under  A  power   to   mortgage   does  not  authorise  a   sale:    Drake   v. 

mtwtgage.        Whitmore,  o  Be  G .&  Sm.  619 .    And  a  power  to  retaiu  an  estate 

in  the  testator's  firm,  and  to  lend  any  part  of  it  to  the  firm,  wa.s 

held  not  to  confer  an  implied  power  of  sale  of  the  real  estate: 

Re  Holl&ivay,  H.  v.  H.,  60  L.  T.  46. 

Partition  in  lieu  of  Sale.j — A  power  of  sale  does  not,  as  a 
general  rule,  authorise  a  partition:  McQueen  v.  Farquhar,  11  Ves. 
467;  Att.-Gen.  v.  Hamilton,  1  Madd.  214;  Brassey  v.  Chalmers, 
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4  D.  M.  it  G.  o'2S.  where,  however,  the  partition  was  afterwards 
adopted  by  the  Court  on  behalf  of  infants  in  a  partition  suit 
ordered  to  be  instituted  bv  the  Court.  In  Biadshan-  v.  Fane  (3 
Drew.  539),  an  intention  to  include  a  partition  in  the  power  of 
sale  and  exchange  was  gathered  from  the  context  of  the  will. 
And,  notwithstanding  a  passage  to  the  contrary  in  5>lK'ppard's 
Touchstone  at  p.  "292.  it  voems  that  a  partition  can  be  made  under 
a  power  of  exchange:  Ee  Frith  and  Osborne,  3  C.  D.  618,  and  the 
cases  there  cited. 

Lease  in  lieu  of  Sale.^ — A  power  of  sale  does  not  authorise  a 
lease,  and  such  a  lease  could  not  be  confirmed  by  the  Court  in  the 
absence  of  the  cestui  que  trust:  Evans  v  Jackson,  8  Sim.  217 
But  a  trust  for  sale  of  leaseholds  is  validly  exercised  by  a  sale  by 
^^■ay  of  underlease  for  the  whole  of  the  term  less  one  day:  Be 
Judd,  Poland  and  skeleher  s  Contract,  1906,  1  Ch.  684.  ' 

Receipts  of  Trustees. — The  absence  of  an  express  power  to  give 
receipts  for  trust  money  or  other  trust  property    was  partially 
supplied  by  Lord  St.  Leonards'  Act  (2'2  &  23  Vict.  c.  35,  s.  23)  Lord  St. 
and  by  Lord  Crauworth's  Act  (23  &  24  Vict.  c.  145,  s.  29).    The  Leonards- 
former  was  restricted  to  purchase  or  mortguge  money,  while  the  Lord  Cran- 
latter  extended  to  receipts  for  any  money  payable  under  any  trust  ^°™''*  ■*-'=*• 
or  power,  but  neither  Act  was  retrospective.     Lord  Cranworth's 
Act  was  repealed  by  sect.   71  of  the  Conveyancing  Act,  1881.  Convi.} aucing 
The  36th  section  of  that  Act,  which  was  retrospective,  extended     "^  ' 
to  securities  and  other  personal  property  or  effects.     This  section 
has  now  been  replaced  by  sect.  20  of  the  Trustee  Act,  1893,  which 
provides  as  follows:  — 

"  ( 1 . )  The  receipt  in  vsriting  of  any  trustee  for  any  money,  securities.  Trustee  Act, 
or  other  personal  property  or  effects,  payable,  transferable,  '  *''  " 
or  deliverable  to  him  under  any  trust  or  power  shall  be  a 
sufficient  discharge  for  the  same,  and  shall  etiectually  exon- 
erate the  person  paying,  transferring,  or  delivering  the  same 
from  seeing  to  the  application  or  being  answerable  for  any 
loss  or  misapplication  thereof. 

'(2.1  This  section  applies  to  trusts  created  either  before  or  after 
the  commencement  of  this  Act." 


Power    to    Lease., — Tiustees  are  justified,  even  without  any  Where  uo  ei- 

.         ,  .      ,        .  „  press  power. 

oxpres-  power  of  granting  leases,  in  letting  from  year  to  year: 
Fit:patrick  v.   Waring,  11   L.   K.   Ir.  35;    and  see  Re  North, 
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Puwer  to 
lea^  mines. 


1909,  1  Ch.  625,  where  power  to  let  from  year  to  year  was  implied 
from  a  direction  to  keep  the  estate  in  good  and  tenantable  order 
and  repair.  But  it  is  at  least  doubtful  whether  they  can  let  for 
a  longer  term  without  a  power,  though  in  Att.-Gen.  v.  Owen 
(10  Ves.  -560  Lord  Eldon  said  that  the  Court  would  put  it  upon 
the  trustee  and  his  lessee  to  show  that  the  lease  was  reasonable  and 
granted  in  the  fair  management  of  the  estate,  the  lease  granted 
being  for  a  long  term.  In  Naylor  v.  Ajnitt  (1  Kuss.  &  My.  501), 
■Sir  John  Leach  upheld  d  lease  by  a  trustee  for  a  term  of  ten  years; 
but  in  Wood  v.  Pattemu  (10  Bea.  541),  in  refusing  to  sanction 
a  mining  lease  for  sixty  years,  doubted  Naylor  v.  Arniti ;  and 
Wickens,  V  -C . .  entertaining  a  similar  doubt,  declined  to  answer 
a  question  on  a  special  case  as  to  whether  trustees  were  entitled 
to  lease  real  estate,  and  for  any  and  what  term:  Be  Shmc,  12 
Eq. 124. 

A  power  to  trustees  to  lease  lands  does  not  enable  them  to  grant 
leases  of  unopened  mines:  Clegg  v.  Bowland,  2  Eq.  160;  Re 
Dankh.  1912,  2  Ch.  90;  but  in  Be  Barker  (88  L.  T.  685) 
Kekewieh,  J.,  held  that  a  general  leasing  power  enabled  trustees 
to  lease  unopened  mines,  and  the  tenant  for  life  to  take  the 
royalties.  At  all  event*,  where  there  is  an  express  power  to  grant 
leasee,  trustees  may  grant  a  lease  of  opened  mines,  and  may 
join  with  others  in  so  doing:  Bt  BaskerrWe.  1910.  2  Ch.  329. 
A  lease  of  mines  which  is  not  within  the  express  power  of  the 
trustee-  may  he  valid  under  the  Settled  Land  Act.  and  may  be 
treated  as  made  under  that  Act:  Be  Daniels,  1912,  2  Oh.  90. 

An  unrestricted  power  of  leasing  includes  a  building  lease:  Be 
James,  James  v.  Gregory.  73  L.  T.  1. 

A  lease  by  trustees  under  a  power  must,  of  course,  be  in  accord- 
ance with  the  terms  of  the  power,  but  the  Court  will  not  introduce 
qualifications  to  restrict  a  general  power  in  accordance  with  some 
supposed  intention:  see  Sheehy  v.  Lord  Mn.-ilerry,  1  H.  L.  C. 
576;  Taylor  v.  Mostyn,  23  C.  D.  -583. 

A  power  to  grant  building  leases  includes  leases  upon  covenants 

to  do  necessary  repairs,  and  not  necessarily  repairs  in  the  nature  of 

improvements  only:  Ea-ston  v.  Bratt.  2  H.  &  C.  676:   Truscoti 

V.  Diammd  BocTi  Boring  Co..  20  C.  D.  251. 

Adoption  of  Trustees,  in  whom  the  legal  estate  is  vested,  even  though  tiiey 

lease  agieei     ^^^  ^^^  trustees  to  sell  the  propertv.  have  power  to  execute  a  lease 

to  by  prede-  ••  i  i        ' 

ceisor  in  tifle.  properly  agreed  to  be  granted  by  any  person  through  whom  they 
claim,  the  agreement  in  effect  binding  the  equities  of  all  parties, 
and  nothing  being  required  but  to  vest  the  legal  title  in  the  lessee; 


Building 

lease. 
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Davis  V   Harford,  22  C.  D.  128;  Dawson  v.  Lepper,  29  L.  R.  Ir. 
211. 

Power  to  Build,  Repair  and  Improve.] — Xotwithstandiiig  the  Application 
absence  of  au  express  po-«ei'  for  the  purpose,  and  apart  from  the  money  in  im- 
provisions  of  the  Settled  Land  Acts,  trustees  may  properly,  of  P™vements; 
their  own  authority  (though  in  most  cases  it  is  advisable  for  them 
to  apply  by  summons  for  the  sanction  of  the  Court;,  apply  money 
liable  under  the  trusts  (or  under  a  private  Act  to  be  laid  out  in 
the  purchase  of  land  in  improvements  having  the  effect  of  putting 
new  buildings  upon  land  included  in  the  settlement:  Be  yewmaii 
(9  Ch.  681),  where  the  previous  eases  are  cited;  and  where 
James,  L.  J.,  said  that  those  cases  proceeded  upon  the  principle 
that  the  erection  of  a  building  is  substantially  the  same  thing  as 
the  purchase  of  a  new  estate.  In  some  of  the  cases  above  referred 
to,  it  appears  that  permission  was  given  to  la}'  out  the  money  upon 
what  are  called  permanent  improvements;  but  this  is  too  wide, 
according  to  the  most  of  the  later  cases,  except,  perhaps,  where 
there  is  a  general  power  of  management  {Boives  v  Strathmore, 
8  Jur.  92");  for  the  Court  will  not  allow  improvements  to  be 
effected  with  settled  money  unless  they  have  the  result  of  putting 
additional  buildings  on  the  land;  Drake  v  Trcfmis  ^10  Cli.  364), 
where,  however,  it  sanctioned  buildings  to  be  erected  in  substitu- 
tion for  ruinous  ones,  while  refusing  to  allow  a  proposed  expendi- 
ture in  reinstating  a  mansion-house,  part  of  which  had  been  burnt 
down;  and  see  Vine  v  Raleigh,  1891,  2  Ch.  13;  Re  Legh's 
Settled  Estate,  1902,  2  Ch.  274.  It  would  seem,  however,  that 
improvements,  like  repairs,  will  only  be  allowed  when  they  are  in 
the  nature  of  salvage:  see  post.  p.  350. 

Repairs  of  old  buildings  cannot  be  effected  out  of  moneys  liable  reimirs ; 
to  be  laid  out  in  real  estate:  BrunskiJl  v    Caird,  16  Eq.  493;  Re 
Nether  Stoicey  Vicarage.  17  Eq.  156;  nor  in  making  roads  and  roads  and 
sewers  on  building  land  forming  other  parts  of  the  settled  estate: 
Re  Venour,  Tenour  v.  Sello».  2  C.  D.  522;  but  in  Ex  parte  Vicar 
of  St.  Botolph,  Aldgate  (1894,  3  Ch.  544)  repairs  necessary  to  put 
a  house  that  was  to  be  purciiased  in  a  fit  state  for  occupation  Avere 
allowed  out  of  capital   on   the  gi'ound  that  such  repairs  really 
formed  part  of  the  purchase-money:   and  in  Re  Leslie  (2  C.  D. 
185),  expenditure  on  drainage  upon  which  the  tenants  paid  in- 
terest was  allowed.     A  lateral  addition  to  a  mansion-house  has  lateral 
been  permitted  to  be  made  out  of  railway  money  in  Court:   Re 
Sprer.  3  C.  D.  262. 
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The  Court  has,  however,  no  jurisdiction  to  raise  money  to  be 
applied  in  pulling  down  and  re-building  houses  on  a  settled  estate : 
Re  Burst,  H.  v.  H.,  29  L.  E.  Ir.  219;  Re  Montagu,  Derbishire 
V.  Montagu,  1897,  2  Ch.  8;  and  the  expenses  of  re-building  cannot 
be  raised  under  a  power  to  pay  for  repairs  out  of  rents:  Fazakerley 
V.  Culshau-,  19  W    R.  793;  fie  Lord  Be  Tabley,  75  L.  T.  328. 

It  is  further  to  be  noticed  that  the  Court  has  said  that  it  will 
not  sanction  even  new  buildings  to  be  erected  with  settled  money 
if  remaindermen  object:  Re  Leigh,  6  Ch.  887;  and  therefore  they 
ought  to  be  served  on  applications  of  this  kind:  cf.  Re  Aldred, 
21  C.  D.  228;  but  in  the  case  of  an  infant  tenant  in  tail  in 
remainder  the  Court  has,  on  being  satisfied  that  the  outlay  was  for 
his  benefit,  sanctioned  it:  Donaldson  v   Donaldson,  3  C.  D.  743. 

In  cas^  in  which  the  assistance  of  the  Court  is  required  to  enable 
a  particular  outlay  to  be  made,  no  money  should  be  expended 
before  the  application  is  made  to  the  Court,  for  the  Court  will  not 
sanction  its  repayment  unless  it  is  properly  a  charge  upon  the 
inheritance:  Re  Leigh,  6  Ch.  887;  Williams  v.  Aylesbury  Rail. 
Co.,  9  Ch.  684;  Ex  parte  Rector  of  GrimoUby,  2  C.  D.  22-j;  but 
so  much  as  has  not  been  uitually  expended  may  be  allowed :  Ex 
parte  Rector  of  Hurling  ton.  23  ^Y.  R.  484;  Re  Rector  of  Gamslon. 
1  C.  D.  477;  and  where  tlie  trustee  had  made  himself  f)ersonally 
liable  for  the  outlay,  and  no  fund  but  railway  money  in  Court  Ava& 
available  to  recoup  him,  that  money  was  ordered  to  be  paid  out  to 
him:  Re  Aldred,  21  C.  D.  228;  but  the  right  of  the  trustee  to  be 
recouped  is  in  sucli  a  case  limited  to  the  amount  of  money  for  the 
time  being  available  for  re-investment  in  land:  Jesse  v.  Lloyd, 
48  L.  T.658. 

Trustees  of  freehold  land,  merely  directed  to  be  sold,  having  iu 
the  bond  fide  belief  that  they  were  improving  the  value  of  the 
estate  out  of  their  own  money  built  a  villa  on  tlie  land,  were 
allowed  by  arrangement  to  take  the  land  themselves,  including  its 
value  in  their  general  account:  Yyse  v.  Foster,  8  Ch.  309;  L.  R. 
7  H.  L.  318;  and  see  Jesse  v.  Lloyd  (48  L.  T.  656),  where,  upon 
the  principle  of  this  ease,  the  Court  recouped  a  trustee  out  of  a 
fund  in  Court  money  which  he  had  expended  on  re-building  a 
mansion-house  which  had  been  burnt  down;  though  it  would  not 
have  sanctioned  the  expenditure  upon  the  principle  of  Drake  v. 
Trefusis,  referred  to  above,  p.  347 

Where  a  person  who  is  in  possession  of  property  spends  money 
in  permanent  improvements,  if  he  turns  out  not  to  be  sole  and 
absolute  owner,  he  is  entitled  to  be  recouped  his  expenditure  on 
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accounting  for  the  projDerty  to  the  other  persons  interested:  see 
Pascae  v.  Sivan,  27  Bea.  508;  Be  Jones,  Farrington  y.' Forrester, 
1893,  2  Ch.  461;  Re  Cook's  Mortgage,  1896,  1  Ch.  923;  Rowley 
V.  Ginniver,  1897,  2  Ch.  503;  and  the  fact  that  he  was  tenant  for 
life  in  po^ession  at  the  time  of  the  expenditure  will  not  displace 
his  rights:  see  Roidey  v  Ghmiver,  supra.  But  this  is  only 
allowed  where  the  other  persons  interested  are  seeking  equitable 
relief  and  an'  put  on  terms:  Roidey  v  Glmiiver,  supra;  Re 
Coulsmi,  97  L.  T.  754;  and,  perhaps,  in  a  case  of  strict  salvage: 
see  Re  Legh's  Settled  Estate,  1902,  2  Ch.  274.  Only  the  present 
value  of  the  improvements,  not  L'xceeding  the  ex20cnditure,  will 
be  allowed:  Re  Jones,  supra;  Re  Cook's  Mortgage,  supra. 

When  a  house  is  given  ujDon  trust  to  jaermit  a  person  to  have  Duty  of 
the  use  and  occupation  of  it  for  life,  fre^  from  any  obligation  to  ^^^^  '^^^ " 


house.". 


repair  or  insure,  which  the  trustees  are  directed  to  do,  the  trustees 
are  not  boimd  to  do  more  than  that,  besides  paying  ordinary  out- 
goings; nor  to  expend  money  out  of  the  trust  estate  for  such 
purposes  as  keeping  the  house  and  garden  in  good  condition, 
employing  gardeners,  or  the  like,  without  the  sanction  of  the 
Court,  which  in  a  proper  case  will  be  readily  granted:  Re  Colyer, 
MilUkin  v.  Snelling,  55  L.  T.  344.  The  cost  of. sanitary  works  on 
leasehold  houses  executed  under  the  Public  Health  Act,  1891,  is 
payable  in  the  first  instance  by  the  trustees,  who  may  in  a  proper 
case  be  recouped  out  of  capital:    Re  Lever,  Cordwell  v.  Lever, 

1897,  1  Ch.  32;  but  there  is  no  hard  and  fast  rule,  and  each  case 
will  be  decided  in  accordance  with  its  merits;  Re  Coplmfd's 
Settlemwnt,  Joh?is  v  Carden.  1900,  1  Ch.  326;  Re  Farvham's 
fiettlenmit,  1904,  2  Ch.  561. 

A  legal  tenant  for  life  is  not  liabl(>  to  the  remainderman  for  Liability  f 
permissive  waste;  Re  Carturight,  Avis  v.  Xewman,  41  CD.  532; 
Re  Parry  and  Hopkm,  1900,  1  Ch.  160;  and  as  even  an  equitable 
tenant  for  life  is  not  bound  to  keep  the  trust  property  in  repair 
(Poivysv.  Blagrave,  Kay,  495;  Re  Freman,  Bimoiul  v.  yewhiirii, 

1898,  1  Ch.  28),  where  no  express  power  to  repair  or  manage  is 
given  to  the  trustees,  they  should  apply  by  originating  summons 
(see  Cowray  v  Fenton,  40  C.  D.  512;  Re  Hurst,  H.  v.  H.,  29 
L.  E.  Ir.  219)  for  leave  to  make  ncocssary  repairs,  and  for  direc- 
tions as  to  how  they  ought  to  be  paid  for;  and  the  Court  will 
adjust  the  burden  of  expenditure  so  as  not  to  injure  the  rights  of 
either  the  tenant  for  life  or  the  remainderman;  Re  Hotchkys, 
Freke  v.  Calmady,  32  CD.  408;  Re  Freman,  Dimond  v.  Xric- 
hurn,  supra:  Re  McClure's  Trusts,  95  L.  T.  704.     The  power 


waste 
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General  of  the  Court  in  such  cases  arises  from  its  original  jurisdiction  to 

of  the  Co^.  preserve  the  trust  property  when  the  trust  estate  is  brought  within 
its  dominion  either  in  an  action  or  by  an  originating  summons: 
Conway  r.  Fenton,  supra. 

The  original  jurisdiction  referred  to  is  not  ousted  by  the  Settled 
Land  Act*  (Re  Mantagii,  DerbisJiire  y.  Montagu,  1897,  1  Ch. 
685;  1897,  2  Ch.  8;  Be  Hawker'.?  Settled  Estates,  Duff  v. 
Hawker,  66  L.  J.  Ch.  341),  but  the  provisions  of  those  Acts 
guide  the  Court  and  the  original  jurisdiction  will,  except  possibly 
in  some  very  peculiar  c-ase,  such  as  was  Conicay  v.  Fenton,  supra, 
only  be  exercised  when  the  repairs  are  in  thje  nature  of  salvage 
and  are  necessary  for  the  preservation  of  the  property :  see  He 
Montagu,  Derbishire  v.  Montagu,  ubi  sitp. ;  Re  Willis,  W  v.  W  , 
1902,  1  Ch.  15;  Re  Legh's  Settled  Estates,  1902,  2  Ch.  274. 
If  trustees  make  repairs  at  their  OT^^l  risk  and  without  going  to  the 
Court,  they  may  subsequently  be  called  to  account  in  an  action; 
but  even  where  infants  are  interested,  the  Court  would,  upon 
evidence  that  what  had  been  done  had  reaUy  preserved  the  pro- 
perty, have  jurisdiction  to  say  that  it  was  for  their  benefit  that  the 
property  should  be  taken  as  improved,  and  that  the  trustees  should 
not  be  made  liable:  Comcay  v.  Fenton,  40  C  D.  at  p.  518; 
Re  Hawker  ><  Settled  Est^ites,  Duff  v.  Hawker.  66  L.  .T.  Ch. 
341:  and  cf.  Re  Lever.  CordwelJ  v.  Lever,  1897.  1  Ch.  32:  and 
Re  Copland.  1900.  1  Ch.  326.  In  Cordova  v.  Cordova  (4  A.  C. 
692),  the  tenant  for  life  of  a  house  being  unimpeachable  for  waste, 
an  inquiry  was  directed  by  the  Privy  Council  whether  any  charge 
for  money  expended  upon  it  by  the  executors  ought  to  be  allowed 
or  not,  having  regard  to  the  circumstances  under  which  the 
►  spenditure.  was  made,  it  bein?  alleged  that  the  property  was 
preserved  by  it. 
Infant's  The  question  whether  the  Court  has  jurisdiction  to  sell  or  mort- 

gage an  infant's  estate  for  the  purpose  of  repairs  appears  to  turn 
upon  the  question  whether  the  uecessity  of  the  case  amounts  to 
actual  salvage,  in  which  case  an  inquiry  will  be  directed  as  to 
repairs  absolutely  necessary  to  be  done:  Re  .Jackson,  Jackson  v. 
Talbot,  21  C.  D.  786;  Conway  v.  Fenton.  40  C.  D.  516;  Re 
Hawkers  Settled  Estates,,  Duff  v.  Hawker,  66  L.  J.  Ch.  341: 
Re  Hurst,  fl.  v.  ff..  29  L.  E.  Ir.  219.  In  Re  Household, 
H.  V.  H.  27  C.  D.  oo3),  V.-C.  Bacon,  being  satisfied  on 
the  evidence  that  an  expenditure  out  of  residuary  personal 
estate  in  stocking  and  cultivating  a  farm  forming  part  of 
the  real  estate,  infants  being  interested  in  both  realty  and  per- 
sonalty, would  be  to  the  advantage  of  the  trust  estate,  sanctioned. 
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without  directing  an  inquiry,  an  advance  of  the  necessary  amount 
to  the  tenant  for  life;  so  also  a  mortgage  to  keep  up  an  Australian 
sheep  farm  was  sanctioned:  Xeill  v.  yeill  1904,  1  Ir.  R.  513. 
The  Court  has  no  jurisdiction  to  authorise  expenditure  on  re- 
building: Re  Montagu.  Derhishire  v  MnnUigu,  1897,  1  Ch.  685; 
1897,  2  Ch.  8. 

A  series  of  enactments  has  been  made  in  consequence  of  which  Statutory 
trustees  are  less  likelj-  to  be  called  upon  to  determine  the  questions 
we  have  just  referred  to.    These  are — 

(1)  The  Improvement  of  Land  Act,  1864  (27  &  28  Vict.  c.  114), 

which  gives  power  to  tenants  for  life  to  obtain  advances, 
to  be  charged  on  the  property,  for  the  purpose  of  im- 
provement of  land  a£  defined  in  sect .  9  of  the  same  Act : 
the  tenant  for  life  or  limited  oA^mer  keeping  down  the 
interest  of  the  charge  (sect.  66),  and  the  inheritance 
bearing  the  capital  charge  (sect.  49).  [The  9th  section 
is  now  extended  by  sect.  30  of  the  Settled  Land  Act, 
1882,  so  as  to  include  all  improvements  under  the  latter 
Act.J 

(2)  The  Limited  Owuei-s'  Residences  Acts,  1870  and  1871  (33 

&  34  Vict.  c.  56,  and  34  &  35  Vict.  c.  84),  which  extend 
the  Improvement  of  Land  Act  to  the  erection  or  per- 
manent improvement  of  mansion-houses;  the  charge,  by 
sect.  4  of  the  Act  of  1870,  is  limited  to  two  years' 
rental  of  the  estate:  sop  Settled  Land  Act,  1890, 
s.  13  (iv). 

(3^  The  Settled  Estates  Act,  1877  (40  &  41  Vict.  c.  18\  by 
sect.  21  authorised  charges  on  the  inheritance  or  the  rents 
for  the  purpose  of  making  streets,  roads,  &c.,  where  there 
is  a  direction  in  the  settlement  to  lay  out  money  for 
building  pui-poses,  besides  (by  sect.  34)  directing  the 
re-investment  of  money  arising  from  sales  under  the  Act 
iu  redeeming  land  tax,  tithe,  and  incumbrances,  or  in 
land  to  be  settled  to  uses  similar  to  those  of  the  lands 
sold. 

(4)  The  Settled  Land  Act,  1882,  s.  25,  and  the  Settled  Land 
Act,  1890,  s.  13,  indicate  the  various  improvements  to 
which  capital  trust  money  arising  under  the  Act  may  be 
applied. 
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CHAPTEE  XXI. 

TRUSTEES    UNDER    SETTLED    LAND    ACTS. 

These  Acts  are  not  here  dealt  with  as  a  whole,  only  a  brief  survey 
of  some  of  their  provisions  being  given,  with  the  object  of  eluci- 
dating as  far  as  possible  the  position  of  trustees  for  the  purposes 
of  the  Acts,  that  is  to  say,  of  their  appointment,  and  their  duties 
and  liabilities.  It  will  also  be  considered  how  far  the  tenant  for 
life  is  a  trustee,  and  what  is  the  effect  of  the  Acts  upon  the  trustees 
of  the  settlement  and  the  powers  thereby  created. 
Who  are  Trustees  for  the  Purposes  of  the  Acts.] — Under  sect.  2  (8)  of 

the™etti?-°*     the  Act  of  1882,  the  trustees  of  the  settlement,  for  the  purposes  of 
inent."  the  Act,  are  defined  as  follows:  — 

"  The  persons,  if  any,  who  are  for  the  time  being  under  a  settle- 
ment, trustees  with  power  of  sale  of  settled  land  or  with  power  of 
consent  to  or  approval  of  the  exercise  of  such  a  power  of  sale,  or  if 
under  a  settlement  there  are  no  such  trustees,  then  the  persons,  if 
any,  for  the  time  being,  who  are  by  the  settlement  declared  to  be 
trustees  thereof  for  purposes  of  this  Act,  are  for  purposes  of  this 
Act  trustees  of  the  settlement." 

And  under  sect.  16  of  the  Act  of  1890,  where  there  are  no  such 
trustees, — 

(i)  The  persons  (if  any)  who  are  for  the  time  being  under  the 
settlement  trustees,  with  power  of  or  upon  trust  for  sale 
of  any  other  land  comprised  in  the  settlement,  and  sub- 
ject to  the  same  limitations  as  the  land  to  be  sold,  or  with 
power  of  consent  to  or  approval  of  the  exercise  of  such 
a  power  of  sale,  or  if  there  be  no  such  persons,  then 

(ii)  The  persons  (if  any)  who  are  for  the  time  being  under  the 
settlement  trustees  with  future  powers  of  sale,  or  under 
a  future  trust  for  sale  of  the  land  to  be  sold,  or  with 
power  of  consent  to  or  approval  of  the  exercise  of  such  a 
future  power  of  sale,  and  whether  the  power  or  trust 
takes  effect  in  all  events  or  not. 
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"Land  comprised  in  the  settlement"  is  not  confined  to  land  Landcom- 
originally  comprised  in  the  settlement,  but  extends  to  after-  ^g'^tfg'^g"^. 
acquired  land:  Be  Moore,  Moore  v.  Bigg,  1906,  1  Ch.  789. 

Where  real  estate  came  within  a  covenant  in  a  personalty  Power  to  vary 
settlement  to  settle  after-acquired  property,  which  was  to  be  sold,  ^"^st'nent. 
and  the  proceeds  held  upon  trusts  by  reference  to  the  trusts  of  the 
personalty,  which  included  a  power  to  vary  investments  with  the 
consent  of  tenants  for  life,  the  trustees  were  held  to  have  a  power 
of  sale,  and  an  appointment  by  the  Court  was  therefore  neces- 
sary: Be  Garneti-OriYbe  and  Hargreaves,  25  C.  D.  595;  and  see 
Burlce  v.  Gore,  13  L.  E.  Ir.  367. 

Where  land  is  vested  in  trustees  for  a  term  of  1 ,000  years  upon  Power  to 
trust  by  mortgage  thereof,  or  by  any  other  reasonable  ways  or  "mortgage, 
means  to  raise  certain  specified  sums  of  money,  the  trustees  of  the 
term  are  not  trustees  for  the  purposes  of  the  Acts:  Re  Game's 
S.  E.,  1899,  1  Ch.  324;  nor  are  trustees  with  a  power  to  raise 
money  by  way  of  advancement:  Ex  parte  Reid,  1898,  1  Ir.  R.  1. 

Trustees  who  have  a  power  of  sale  for  a  limited  purpose  only  Power  to  sell 
are  not  trustees  for  the  purposes  of  the  Act:  Re  Coull's  S.  E.,  purpose. 
1905,  1  Ch.  712. 

By  the  combined  force  of  this  sub-section,  and  sect.  56,  it  has  Power  of  sale 
been  held  that  trustees  who  have  a  power  of  sale,  but  with  the  "oi*-™  . 

consent  of  a  tenant  for  life,  are  trustees  for  the  purposes  of  th© 
Acts,  including  the  sale  of  heirlooms:  Constable  v.  Constable,  32 
C.  D.  233;  but  see  Re  Johnstone  (17  L.  E.  Ir.  172),  where  the 
consent  of  a  person  interested  could  not  be  obtained. 

Since  the  Act  of  1890  it  is  immaterial  that  the  trust  or  power  Future  power 
is  not  exercisable  until  after  the  death  of  one  of  the  trustees:  Re  °  "*''■ 
Jackson's  S.  E.,  19Q2.  1  Ch.  258. 

Trustees  who  are  also  tenants  for  life  may  be  trustees  for  the 
purposes  of  the  Act.  and  so  may  a  sole  trustee  who  is  also  a  tenant 
for  life:  Re  DariPs  and  Kent,  1910,  2  Ch.  35;  Re  Jnhvsov,  1913, 
W   N.  222. 

Sect.  58,  which  gives  the  powers  of  a  tenant  for  life  to  the  nine  Sect.  .^8. 
classes  of  limited  owners  therein  mentioned,  only  applies  to  bene- 
ficial owners,  and  therefore  trustees  of  an  estate  pur  autre  nie 
cannot  exercise  the  powers  of  a  tenant  for  life  under  the  .\ct: 
Re  Jemmeft  and  Guest.  1907,  1  Ch.  629. 

AoDointment  of  Trustees.  1— Trustees  for  the  purposes  of  the  AppoiutmeDt 

,  ,         ,       .  ,  ,  •        ii  ii.1  t      01  tru-itee.*. 

\ct  mav  be  nominated  by  the  instrument  creatmg  the  settlement: 
\.  23 
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Appointment  but  where  there  arc  no  trustees  within  sect.  2  (8),  "or  where,  in 
any  other  case,  it  is  expedient  for  the  purposes  of  this  Act  that  new 
trustees  should  be  appointed,  the  Court  may,  if  it  thinks  fit,  on  the 
application  of  the  tenant  for  life,  or  of  any  other  person  having, 
under  the  settlement,  an  ©state  or  interest  in  the  settled  land,  in 
possession,  remainder,  or  otherwise,  or,  in  the  case  of  an  infant,  of 
his  testamentary  or  other  guardian,  or  next  friend,  appoint  fit 
persons  to  be  trustees  under  the  settlement  for  the  purposes  of  this 
Act":  sect.  38,  Act  of  1882. 
New  trustees.  Under  sect.  47  of  the  Trustee  Act,  1893,  all  powers  and  pro- 
visions contained  in  that  Act  with  reference  to  the  appointment  of 
new  trustees  apply  to  and  include  ne^^'  trustees  for  the  purposes  of 
the  Settled  Land  Act-s. 
Compound  In  practice,  where  a  title  is  made  under  a  compound  settlement, 

se  ement.  trustees  thereof,  for  the  purposes  of  the  Acts,  will  generally  have  to 
be  appointed  by  the  Court  under  sect.  38  of  the  Act  of  1882.  A 
declaration  in  a  settlement  that  the  trustees  thereof  for  the  pur- 
poses of  the  Settled  Land  Acts  shall  also  be  trustees  for  the  same 
purposes  of  anj-  compound  settlement  that  may  hereafter  arise  by 
virtue  of  the  original  settlement  and  any  subsequent  re-settlement 
is  ineffectual  where  there  are  paramount  charges  subsisting  under 
the  prior  instrument:  Re  Spencer's  S.  E.,  1903,  1  Ch.  75.  Secus, 
where  the  settlors  have  absolute  dominion  over  the  settled  estates: 
Re  Spearmcnis  S.  E.,  1906,  2  Ch.  502.  In  ca-scs  where  the 
compound  settlement  is  created  by  two  or  more  instruments 
settling  different  estates  upon  identical  limitations,  it  is  generally 
advisable  to  ask  the  Court  to  appoint  trustees  of  the  compound 
settlement,  at  anv-  rate  in  all  cases  where  capital  moneys  have  to 
be  received,  even  though  there  are  in  existence  trustees  for  the 
purposes  of  the  Acts  of  the  several  instruments:  Re  Lord  Staf- 
ford'f<  Setncment,  1904,  2  Ch.  72:  Rr  CoidVs  ,s'  E.,  1905,  1 
Ch.  712. 
Deferred  Trustees  were  appointed  under  this  section,  •^^-here  the  trustees  of 

po-n-er  o  sa  e.  ^-^^  settlement  had  a  power  of  sale  exercisable  only  after  the  death 
of  the  tenant  for  life:  Wheelwrifiht  v.  WciR-er,  23  C.  D.  752;  but 
see  now  sect.  16,  Act  of  1890. 

In  Re  CoUh,  1911,  1  Ir.  E.  267,  trustees  were  appointed  for 
the  purpose*  of  the  Act  to  receive  purchase-moneys,  though  it  was 
doubtful  whether  the  settlement  had  not  come  to  an  end. 
Infant.  It  is  unnecessary'  to  appoint  trustees  under  this  section  where 

persons  have  been  appointed  under  sect.  60  to  exercise  the  powers 
of  an  infant  tenant  for  life,  the  words  "  trustees  of  the  settlement " 
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in  that  section  being  held  to  give  to  them  the  powera  of  trustees 
appointed  under  sect.  38  as  to  receiving  notices,  &c.:  Be  Countess 
of  Dudley,  S5G.  D.  338. 

Although  the  tenant  for  life,  under  a  mistaken  apprehension  Time  of 
that  the  trustees  of  the  will  are  trustees  under  the  Act,  may  have  ^PP°™  ™^°  • 
contracted  in  the  absence  of  any  persons  to  whom  notices  could  be 
given  under  sect.  45,  and  the  price  could  be  paid,  the  purchaser  is 
not  entitled  to  repudiate  the  contract  if  trustees  under  the  Act  are 
appointed  before  completion,  the  defect  being  one  not  of  title,  but 
of  conveyance:  Batten  v.  Russell,  38  C.  D.  334. 

The  ordinary  rules  as  to  the  fitness  of  persons  to  be  appointed  Who 
trustee*,  as  stated  post.  Chap.  XXIX.,  are  obserA^ed  with  regard  ''PP°*°ted. 
to  appointments  under  this  section.  There  is  no  rule  of  practice 
that  the  trustees  of  a  will  ought  to  be  appointed  bj-  the  Court 
trustees  for  the  purposes  of  the  Settled  Land  Acts.  The  tenant 
for  life  may  propose  other  persons  if  he  thinks  fit:  Re  Nicholas 
mid  Settled  Land  Act,  1894,  W  X.  165;  and  see  Re  StrmeMfs 
Will,  27  Sol.  J.  554. 

It  has  further  been  held  that  a  tenant  for  life,  or  one  who  may  Tenant  for 
become  so,  should  not  be  appointed  (Re  Harrop.  24  C.  D.  717);  ^^*^' 
nor  the  solicitor  of  the  tenant  for  life,  or  one  who  has  acted  as  Solicitor. 
solicitor  in  a  proposed  sale  (Wheehiright  v  Walker,  23  C.  D.  752, 
763;  Re  Kemp,  24  C.  D.  485;  Re  Ray,  25  C.  D.  471;  Ee  Earl 
of  Stmnford,  Payne  v.  Stamford,  1896,  1  Ch.  288;  Re  Spencer's 
S.  E.,  1903,   1   Ch.   75);    nor  two  persons  nearly  related   (Re  Relatives. 
Knmoles,  27  C.  D.  707);  the  object  being  to  appoint  only  per- 
sons who  will  act  independently,  and  as  a  check  upon  the  tenant 
for  life:  Re  Ray,  supra;  Re  Earl  of  St-amford.  Payne  v.  Stam- 
ford, sttpra.     The  rule,  however,  may  be  departed  from  in  ex- 
ceptional cases  (Re  Marquk  of  Ailesbvry,  1893,   2   Ch.  ■34.5), 
where  advantages  are  likely  to  be  gained  by  reason  of  the  appoint- 
ment :  Re  Earl  of  Stamford-,  supra,  at  p .  299 ;  but  the  convenience 
of  the  parties  is  not  such  an  advantage  as  to  induce  the  Court  to 
depart  from  the  rule:    Re   Spencer's  S.   E.,  siq)ra.      Such    an 
appointment,  if  actually  made  out  of  Court  and  otherwise  proper, 
will  not  be  treated  as  invalid:  Re  Earl  of  Stamford,  supra. 

It  has  been  held  in  Ireland  that  the  Court  ought  also  to  go  into  Object  of 
the  question  of  the  proposed  dealing  requiring  the  appointment  of  ^^^"^on"""' 
trustees:  Burlce  v.  Gore,  13  L.  E.  Ir.  367;  but  though  the  power  tillered, 
is  discretionary,  so  that  its  exerrise  may  be  refused  if  opposed  on 
.sufficient  grounds  fsee  per  Pearson,  J.,  in  Wheelirriglif  v.  WaU~rr, 
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supra),  the  Court  in  England  does  not  entertain  any  such  question. 
The  Court,  however,  is  not  bound  to  appoint  trustees,  at  the  in- 
stance of  a  tenant  for  life,  to  enable  an  attempt  to  sell  to  be  tnade, 
if  the  Court  is  satisfied  that  the  sale  itself  is  impossible:  Williams 
V.  Jenkins,  1894,  W  N.  176.  Trustees  will  be  appointed,  even 
if  there  is  little  prospect  of  a  sale,  but  the  costs  of  the  application 
will  not  be  allowed  to  prejudice  mortgagees,  ibid. 

The  Irish  Court  has  appointed  to  be  trustees  of  Irish  land 
trustees  resident  in  England  who  had  been  appointed  under  the 
Act  trustees  of  English  land  subject  to  the  same  settlement:  Be 
Maberly,  19  L.  E.  Ir.  341.  And  where  a  share  of  land  sold  under 
the  Act  belonged  to  persons  in  America,  Pearson,  J.,  held  that 
there  was  no  power  to  send  the  money  there,  but  that  trustees  in 
America  must  be  appointed  under  the  Act  to  receive  the  money: 
Re  Lloyd,  Edioards  v.  Lloyd,  54  L.  T.  643. 

And  where  an  infant  domiciled  in  Australia  was  entitled  under 
a  will  to  a  small  share  of  real  property  in  England,  which  the 
co-owners  proposed  to  sell,  the  Court,  on  being  satisfied  that  the 
sale  was  for  the  benefit  of  the  infant,  appointed  two  persons  domi- 
ciled in  Australia  trustees  of  the  settlement  effected  by  the  will 
for  the  purposes  of  the  Acts:  Be  Simpson,  .1897,  1  Ch.  256. 

Trustees  appointed  by  the  Court,  and  the  survivors  or  survivor 
of  them,  while  continuing  to  be  trustees,  and,  luntil  the  appoint- 
ment of  new  trustees,  the  representatives  of  the  last  survivor,  are 
trustees  for  the  jjurposes  of  the  Act:  sect.  38  (2). 

As  to  the  stamp  on  an  appointment  of  trustees  by  the  Court, 
see  Re  Potter,  1889,  W    N.  69;   Re  Kennmmy,  ibid.,  p.  70. 

Applications  to  the  Court  for  the  appointment  of  trustees  under 
sect.  38  should  be  by  summons,  unless  the  judge  otherwise  direct: 
see  sect.  46  of  the  Settled  Land  Act,  1882,  and  Settled  Land  Act 
Eules,  1882,  r.  4.  It  is  sufiicient  to  entitle  the  summons  in  the 
matter  of  the  Acts,  notwithstanding  the  pendency  of  an  adminis- 
tration action:  Re  Parry.  1884,  W    N.  43. 


More  than 
one  trustee 
necessary. 


Number  of  Trustees.]— The  39th  section  forbids  the  payment 
of  capital  money  to  less  than  two  trustees,  unless  the  settlement 
authorises  one  only  to  receive  it:  Re  Johnson,  1913,  W  "NT  222. 
-And  by  sect.  45  (2)  the  number  of  trustees  to  receive  notices 
under  that  section  must  not  be  less  than  two,  unless  a  contrary 
intention  is  expressed  in  the  settlement.  It  has  been  held  that  a 
power  to  the  trustees  or  trustee  to  act  and  to  receive  and  give 
receipts  for  capital  given  to  him  by  the  settlement  amounts  to  a 
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"contrary  intention":  Re  Garnett-Orme  aiid  Hargreaves'  Con- 
tract, 25  C.  D.  595.  Subject  to  this,  a  surviving  or  continuing 
trustee  can  do  all  that  the  original  trustees  can  do:  sub-sect.  (2). 

If  the  Public  Trustee  has  been  appointed  sole  trustee  by  the 
Court,  he  alone  can  receive  capital  moneys  and  notices:  but  it 
is  not  clear  whether  this  applies  where  he  is  not  appointed  by 
the  Court:  Re  Leslie,  1911,  1  Ch.  611. 

Infants.] — "  Where  a  person,  who  is  in  his  own  right  seised  of  Absolutely 
or  entitled  in  possession  to  land,  is  an  infant,  then  for  the  purposes  ^l^  jg  ' 
of  tliis  Act  the  land  is  settled  land,  and  the  infant  shall  be  deemed 
tenant  for  life  thereof":  sect.  59. 

An  infant's  vested  interest,  subject  to  be  divested  on  death  under  Coutingently 
twenty-one,  is  within  this  section  and  sect.  58  (2):  Re  James,  32 
W.  E.  898;  Bt  Morgan,  24  CD.  114;  but  an  interest  contingent 
on  attaining  a  given  age  is  not  within  it:  Re  Home,  39  C.  D.  84. 
Where  an  infant  was  entitled  to  a  share  of  land  formerly  partner- 
ship propertj^  of  his  father,  and  so  equitably  converted  into 
personalty,  his  share  was  deemed  to  be  settled  land,  and  trustees 
were  appointed,  but  the  order  was  to  be  without  prejudice  to  the 
infant's  interest  as  next  of  kin:  Re  Wells,  31  W    R.  764. 

By  sect.  60,  where  the  infant  is  tenant  for  life  or  has  the  powers  Appointment 
of  a  tenant  for  life  under  the  Act,  or  would,  if  of  full  age,  be  gect.'eV^^ 
tenant  for  life  or  have  those  powers,  his  powers  are  to  be  exercised 
by  the  trustees  of  the  settlement,  or,  if  none,  by  such  persons  as 
the  Court,  on  the  application  of  his  guardian  or  next  friend,  either 
generally  or  in  a  particular  instance,  order's. 

It  has  been  held  under  this  section,  that  the  powers  in  the 
settlement  of  management,  maintenance,  payment  of  incumbrances, 
and  accumulation  of  surplus  rents  during  minority  are  to  be  exer- 
cised without  regard  to  the  Act;  that  a  power  of  sale  with  the 
consent  of  a  minor's  guardians  is  to  be  exercised  by  the  trustees 
at  the  request  and  direction  of  the  guardians;  that  a  power  for 
guardians  to  lease  during  minority  is  to  be  exercised  by  them  with 
the  consent  of  the  trustees;  that  a  mere  statutory  power — ^there 
being  no  like  power  in  the  settlement — such  as  to  sell  surface  land 
apart  from  min^  (under  sect.  17),  is  to  be  exercised  by  the  trustees 
without  the  consent  of  the  guardians:  Re  Dilke  of  iS^etvcastle,  24 
CD.  129.  The  section  does  not  constitute  the  trustees  trustees 
with  a  power  of  sale  of  the  settled  land  so  as  to  entitle  them  to 
poseession  during  the  minority  of  the  infant  as  against  the  testa- 
mentary guardian:  Re  Relyar,  Helyar  v.  Beckett,  1902,  1  Ch. 
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391 .  It  would  be  probably  held  that  where  a  person  having  the 
powers  of  a  tenant  for  life  enters  into  a  contract  and  dies,  the 
trustee;  would  be  competent  to  complete  it  if  the  next  successor 
is  an  infant:  ^ee  Daci>  v.  Harford,  22  CD.  1'28:  and  see  now 
Act  of  1890,  =.  6. 

It  has  been  held  that  ^eet.  60  applies  where  an  infant  is  con- 
tingently entitled:  Be  Brabazon,  1909,  1  Ir.  B.  ,209,  ied  qucere. 

The  truitetr;  under  this  section  are  trustees  for  all  piuposes.  and 
■.an  receive  notiees  under  sect.  45:  and  it  is  unnecessary  to  make 
a  further  appointment  under  sect.  38:  Be  Countess  of  Dtulhy,  3-5 
CD.  338.  The  trustees  can  also  prepare  and  approve  their  own 
ichemes  of  improvements  under  the  Acts  during  the  minority:  Be 
Greys  Court  Estate,  1901,  W   X.  60. 

If  powers  of  leasing  have  been  previously  obtained  under  the 
•Settled  Estates  Act,  the  trustees  must  apply  to  stay  proceedings 
under  the  order  before  proceeding  under  this  section:  Be  Barrs 
Haden,  32  W  E.  194;  Be  Poole,  32  W  E.  956.  The  Court  \^-ill 
not  give  a  general  power  of  granting  building  leases  to  trustees 
under  this  section,  and  orders  them  to  apply  on  the  occasion  of 
each  lease  being  proposed:  Cecil  v.  Langdon,  54  L.  T.  418. 

Sales  under  this  se'Ction  may  be  ordered  to  be  made  out  of 
Court:  Be  Price,  Leightou  v.  Price,  27  C.  D.  552. 

The  same  rules  as  have  been  referred  to  as  applying  to  appoint- 
ments of  trustees  under  sect.  38.  apply  to  those  appointed  under 
this  section:  see  Be  C^reeyiviUe.  11  L.  E.  Ir.  138. 

The  costs  of  sale  of  an  infant  s  land  are  payable  not  out  of 
capital  but  out  of  surplus  rents:  Be  Btidd,  1887.  W   X.  251. 


Mansion-hoase  and  Demesne._ — The  tenant  for  life  cannot  sell, 
exchange,  or  lease  the  principal  mansion-house  \^if  any)  on  any 
settled  land,  and  the  pleasure  grounds  and  park,  or  lands  usually 
occupied  therewith,  ^^ithout  the  consent  of  the  trustees  of  the 
settlement  or  an  order  of  the  Court:  sect.  10,  Act  of  1890,  repeal- 
ing sect.  15,  Act  of  1882. 

As  to  what  is  a  principal  mansion-house  see  sect.  10  i^3;  of  the 
Settled  Land  Act,  1890.  The  words  ■'■  usually  occupied  there- 
wiih  '  refer  to  lands  and  not  to  park  or  pleasure  grotmds:  Pease 
V.  Courtney,  1904,  2  Ch.  503.  The  section  also  applies  to  the 
lease  of  an  easement  over  the  same  property:  Pease  v.  Courtney, 
supra. 

Xo  formal  consent  by  the  trustees  is  necessary,  and  if  their 
consent  be  in  fact  given  the  transaction  is  not  avoided  bv  reason 
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of  the  ti'ustees  being  ignorant  that  the  house  in  question  was  the 
principal  mansion-house:  QUbey  v.  Biish,  1906,  1  Ch.  11. 

Tenant  for  Life  a  Trustee.] — "  A  tenant  for  life  shall,  in  oxer-  SeLt.  .iS. 
cising  any  power  under  this  Act,  ha\  e  regard  to  the  interests  of  all 
parties  entitled  under  the  settlement,  and  shall,  in  relation  to  the 
exercise  thereof  by  him,  be  deemed  to  be  in  the  position,  and  to 
have  the  duties  and  liabilities  of  a  trustee  foir  those  parties'": 
sect.  53. 

Although  some  decisions  iuvohing  the  interpretation  of  this  Meaning  of 
section  have  been  given,  it  cannot  be  said  that  the  exact  limits  of  ^'^'^  ' 
its  application  have  been  definitely  fixed.  Thus,  a  tenant  for  life 
directing  the  investment  of  capital  moneys  is  in  the  same  position 
as  an  ordinarj-  trustee  with  a  discretionary  power  of  investment: 
Ee  Himfs  S.'e.,  1905,  2  Ch.  il8;  1906.  2  Ch.  11.  5!o,  too,  it  has 
been  held  that  '  a  tenant  for  life  in  selling  under  the  Act  must 
sell  as  fairly  as  trustees  must  sell  for  the  tenant  for  life  and  for 
those  in  remainder  ':  per  Pearson,  J.,  in  Wheehiright  v.  Walker, 
28  C.  D.  at  p.  762.  But  at  least  one  of  the  restrictions  placed 
upon  ordinary  trustee*  that  they  shall  not  profit  by  their  exer- 
cise of  such  a  power  does  not  apply  to  the  ease  of  a  tenant  for 
Ufe:  Ee  Lord  Stamford,  56  L.  T.  484;  j)rovided  that  his  exer- 
cise of  the  23ower  cannot  be  impeached  on  the  ground  of  unfairness 
towards  the  remaindermen:  Be  Eichard^CDi,  E.  v.  E.,  1900,  2 
Ch.  778:  and  the  test  of  fairness  or  unfairness  is  whether  the  man 
who  exercises  the  power  has  ijot  as  much  for  others  as  he  Ivas  for 
himself:  Chandler  v.  Bradley,  1897,  1  Ch.  315.  Xor  if  the 
power  be  exercised  in  the  interests  of  all  persons  interested  in  the 
estate,  including  the  tenant  for  life,  as  a  whole  can  it  be  imjieached 
on  the  ground  that  some  i:)articular  individual  may  thereby  suffer 
pecuniary  loss:  Ee  Duke  of  Marlborough'^  Settlenient,  30  Ch.  D. 
127;  Be  Lord  Stafford's  Settlcvicul,  Gerard  v.  StalforJ,  1904, 
2  Ch.  72.  But  he  is  in  the  position  of  an  ordinary  trustee,  and 
must  not.  though  honestly,  act  unjustly  towards  those  whose  inte- 
rests he  is  bound  to  consider:  Ee  Hu)it,  1906,  2  Ch.  11;  and  in 
giving  directions  as  to  investments  he  must  act  as  a  trustee: 
Re  Peel,  1910,  1  Ch.  389.  The  tenant  for  life  can,  under  sect.  12 
of  the  Act  of  1890,  liimseLf  become  the  purchaser  of  the  settled 
land;  but  the  trustees  must  represent  the  tenant  for  life  and  nego- 
tiate and  complete  the  transaction:  but  apart  from  this  section 
the  tenant  for  Life  cannot  sell  to  himseK  any  more  than  an  ordi- 
nary' trustee;   nor  can  he  sell  or  lease  to  a  trustee  for  liimself  in 
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exercise  of  his  statutory  powers:  Boyce  v.  Edbrooke,  1903,  1  Ch. 
836.    On  the  whole  scope  of  sect.  53  it  may  be  reasonably  assumed 
that  the  tenant  for  life  is  only  a  trustee,  not  of  the  land  sold  in 
auy  sense,  but  of  the  powers  conferred  by  the  Act,  so  that  in  their 
exercise  he  is  to  have  regard  to  those  equitable  principles  which, 
while  not  ignoring  the  benefit  he  is  by  the  Act  enabled  to  secure 
for  himself,  are  strong  enough  to  prevent  him  from  committing  a 
fraud  (Chandler  v.  Bradley,  1897,  1  Ch.  315;  Be  Hunt's  S.  E., 
1905,  2  Ch.  418;   1906,  2  Ch.  11),  from  exercising  his  powers 
without  regard  to  the  statutory  provisions,  or  from  doing  anything 
which,  having  regard  to  his  own  undoubted  rights,  shall  damnify 
the  interests  of  those  entitled  in  remainder,  which  last-mentioned 
point  was  relied  upon  by  Stirling,  J.,  in  Re  Stamford,  43  C.  D. 
84;  and  see  Be  Badnor,  45  C.  D.  402.     Thus  a  tenant  for  life 
cannot  grant  a  lease  of  the  settled  property  to  his  wife  to  the 
detriment  of  the  remaindermen:  Sutherland  v.  Sutherland,  1893, 
3  Ch.  169.     The  question  was  raised  but  not  decided  in  this  case 
whether  a  tenant  for  life  can  grant  a  lease  to  his  wife  at  aU.    Nor 
can  a  widow  entitled  to  the  enjoyment  of  property  during  widow- 
hood grant  a  lease  thereof  to  the  man  whom  she  proposes  to  marry: 
MiddlenMS  v.  Stevens,  1901,  1  Ch.  574.     And  even  a  bond  fide 
exercise  of  his  powers  by  a  tenant  for  life  may  be  restrained  on 
the  ground  that  the  effect  will  be  to  sacrifice  existing  interests: 
Hampden  v.   Earl  of  Buckinghamshire,   1893,  2  Ch.  531;    Be 
Hunt,  1906,  2  Ch.  11.     But  this  is  the  furthest  that  the  Court 
has  gone  in  controlling  the  discretion  of  the  tenant  for  life:  Be 
Biehardson,  B.  v.  B.,  1900,  2  Ch.  778,  at  p.  790.    In  exercising 
his  powers  the  tenant  for  life  should  consider  the  general  welfare  of 
the  settled  land,  and  not  merely  the  pecuniary  interests  of  the 
persons  entitled  under  the  settlement:  Bruce  v.  Marquis  of  Ailes- 
hiiry,  1892,  A.  C.  356.    But  he  should  not  act  on  his  private  views, 
or  in  what  he  maj"  consider  to  be  ttie  interest  of  the  public  at  large; 
thus  a  tenant  for  Ufe,  who  is  by  conviction  a  total  abstainer,  is 
not  justified  in  taking  steps  to  extinguish  the  licences  of  public 
houses  which  form  part  of  the  settled  property:  Be  Earl  Somers, 
Cocks  V.  Sotnerset,  11  T.  L.  R.  567.     That  he  is  not  for  all 
purposes  considered  a  trustee  may  be  shown  by  the  fact  that  he 
is  not  necessarily  entitled  to  costs  on  the  footing  of  his  filling  that 
character:  Sebright  v.  Thornton,  1885,  W    N.  176. 

Se.-t.  i5.  Notice  to  Trustees.] — Sect.  45  (1).     "  A  tenant  for  life,  when 

intending  to  make  a  sale,  exchange,  partition,  lease,  mortgage,  or 
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oliaxge,  shall  give  notice  of  his  intention  in  that  behalf  to  each  ot' 
the  trustees  of  the  settlement,  by  posting  registered  letters,  con- 
taining the  notice,  addressed  to  the  trustees,  severally,  each  at  his 
usual  or  last  known  place  of  abode  in  the  United  Kingdom,  and 
shall  give  like  notice  to  the  solicitor  for  the  trustees,  if  any  such 
solicitoi-  is  known  to  the  tenant  for  life,  by  posting  a  registered 
letter,  containing  the  notice,  addressed  to  the  solicitor  at  his  place 
of  business  in  the  United  Kingdom,  every  letter  under  this  section 
being  posted  not  less  than  one  month  before  the  making  by  the 
tenant  for  life  of  the  sale,  exchange,  partition,  lease,  mortgage,  or 
chai'ge,  or  of  a  contract  for  the  same." 

The  notice  may  now,  under  sect.  5  of  the  Act  of  1884,  be  a  General 
general  one,  not  specifying  the  particular  occasion  on  which  it  is  °°*""'- 
proposed  to  exercise  the  powers,  as  had  been  held  to  be  necessarj' 
in  Be  Bay,  25  C.  D.  464. 

The  tenant  for  Kfe  is  to  give  all  particulars  and  information  to  Information, 
the  trustees  required  by  them  with  reference  to  sales,  &c.,  effected, 
or  in  progress,  or  immediately  intended:  sect.  5  (2)  of  the  Act  of 
1884.  If  the  tenant  for  life  were  to  withhold  the  information 
required  the  proper  course  would  be  for  the  trustees  to  bring  the 
matter  before  the  Court,  when  the  tenant  for  life  would  ha\'e  to 
satisfy  the  Court  that  the  proposed  transaction  was  a  proper  one. 
In  such  a  ease  the  tenant  for  life  might  have  to  j^ay  the  costs  of  the 
application  to  the  Court:  see  sect.  46  (6).. 

Trustees  may  waive  any  notice,  or  accept  less  than  a  month's  Waiver  of 
notice  (sect.  5  (3)  of  the  Act  of  1884),  even  after  the  tenant  for  °°''™- 
life  has  made  a  final  contract,  and  though  no  trustees  have  been 
appointed  until  after  the  contract:  Hatten  v.  Bussell,  38  C.  D. 
334;  but  the  tenant  for  life  may  be  restrained  from  exercising  his  Where  no 
statutory  powers,  if  there  are  no  trustees:  Wheelwright  v.  Walker,    '^"'  ''^^' 
23  C.  D.  752;  or  the  Court,  if  its  order  is  required,  may  postpone 
the  application  until  trustees  are  appointed:  Be  Taylor,  31  W.  K. 
596;  and  see  Be  Bentley,  Wade  v.  Wilson,  33  W   R.  610. 

"  A  person  dealing  in  good  faith  with  the  tenant  for  life  is  not  Sect.  45  (3). 
concerned  to  inquire  respecting  the  giving  of  any  such  notice  as  is 
required  by  this  section  ":  Act  of  1882,  sect.  45  (3). 

A  purchaser  who  does  not  actually  know  that  the  notice  has  not  I'roteotion  of 
been  given  is  protected:  Hatten  v.  Bussell,  supra;  and  if  the  notice  x^j^^^'J*^'^'^" 
has  been  given  before  completion  he  is  bound:  Marlborough  v.  notice. 
Sartoris,  32  C.  D.  616.     Even  if  there  ai-e  no  trustees  a  purchaser 
or  lessee  who  is  unaware  of  the  facts  may  acquire  a  good  title: 
Mogridge  v.  Clapp,  1892,  3  Ch.  382.    But  a  tenant  for  life  in  such 
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Jf  umber  of 
trustees. 


circumitauces  could  not  obtain  specific  performance:  ibid.,  at 
p.  395.  Xor  could  a  purchaser  or  lessee  who  is  aware  that  there 
are  no  trustee*  obtain  specific  performance:  Hughe-i  v.  Fanagan, 
30  L.  K.  It.  111. 

In  the  case  of  a  lease  for  a  term  not  exceeding  twenty-one  ^  ear.', 
no  notice  is  required,  and  there  need  not  be  any  trustees:  see 
Settled  Land  Act.  1890,  s.  7. 

There  must  be  two  trustees  at  the  date  of  the  notice  (sect.  4-5  (2;) 
uule»  capital  money  is  payable  according  to  the  settlement  to  one 
only:  and  see  ^ect.  39,  cmte,  p.  356.  But  if  the  Public  Trustee  has 
been  appointed  sole  trustee  by  the  Court  he  alone  can  receive 
notices:  Be  Leslie,  1911,  1  Ch.  611. 

Xotice  of  a  charge  under  sect.  39  of  the  Finance  Act,  1910, 
must  be  given  to  the  trustees  for  the  purposes  of  the  Settled  Land 
Act:  see  sub--eot.  2  of  that  section. 


Payment  to 
trustees  or 
into  Court : 

sect.  22    1;. 


Direction  of 
tenant  for 
life: 
sect.  22  (2). 


Sect.  22  (3). 


Power  to 
vary: 
sect.  22  (4,. 

Money  to  be 
deemed  land. 


Investment  of  Capital  Money. j — When  capital  money,  under 
the  Act,  arise;  hj  sale,  or  otherwise,  it  must  be  paid  to  the 
"'  trustees  under  the  settlement,  or  into  Court,  at  the  option  of 
the  tenant  for  life;  and  must  be  invested,  in  the  former  ca^e,  by 
the  trustees,  and,  in  the  latter,  under  the  diiection  of  the  Court: 
sect.  22  (1).  To  enable  the  tenant  for  life  to  exercise  his  option, 
trustees  for  the  purposes  of  the  Acts  must  be  in  existence:  He 
Fisher  d  GlazehrooVs  Contract,  1898,  2  Ch.  660;  and  cf.  Be 
Lord  Stafford's  Settlement,  Gerard  v.  Stafford,  1904,  2  Ch.  72. 
at  p.  85.  And  when  the  tenant  for  life  has  consented  to  the  pay- 
ment into  Court,  his  option  is  exercised  once  and  for  all,  and  the 
Court,  before  the  Act  of  1890  (sect.  14),  refused  to  pay  it  out  to 
the  trustees  for  investment:  CooTces  v.  Coolies.  34  C.  D.  498. 
The  tenant  for  life  is  to  direct  the  investment  by  the  trustees,  and, 
in  default  of  such  direction,  the  trustees  must  invest  at  their  own 
discretion,  but  subject  to  any  consents  requii-ed  by  the  settlement 
as  to  the  investment  of  trust  money  under  it,  and  the  investment 
must  be  made  in  the  names  or  under  the  control  of  the  trustees: 
sub-sect.  (2^.  If  the  money  is  in  Court  the  appKcation  for 
investment  may  be  made  by  the  trustees  or  the  tenant  for  life: 
sub-sect.  ^3).  Xo  variation  of  investment  can  be  made  without  the 
consent  of  the  tenant  for  Hfe  during  his  life:  sub-sect.  (4). 

Capital  money  and  its  investment■^  are  to  be  deemed  land  for 
the  purposes  of  disposition,  transmission,  and  devolution:  sect.  22 
'5,  6j.    The  mode  in  which  purchased,  exchanged,  or  partitioned 
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lands  arc  to  be  conveyed  is  provided  for  by  sect.  24:  see,  as  to 
this  section,  Re  Lord  Stamford,  43  C.  D.  84,  93. 

By  sect.  2  y9),  capital  money  is  defined  as  capital  money  aris-  Capital 
iug  under  the  Act  and  receivable  for  the  trusts  and  purposes  of  ™iX7the''*'°^ 
the  settlement.  Act. 

Money  liable  to  be  invested  in  Land.j — Any  money  in  the 
hands  of  trustees,  which  is  liable  to  be  invested  in  land,  may  be 
applied  as  capital  money  arising  under  the  Act:  sect.  33.  In  Ke 
Mcwl-enzie's  Trusts  (23  C.  D.  750),  it  was  held  that  this  section 
applied  to  a  settlement  of  personaltj,  ^^'hich  wap  directed  to  be  laid 
out  in  the  purchase  of  land;  and  this  decision  was  approved  in  Re 
Mmulij's  Settled  Estates,  1891,  1  Ch.  399.  The  proceeds  of  sale 
of  settled  land  sold  under  the  Settled  Estates  Act,  1877,  may  also 
be  invested  under  this  section  in  any  of  the  methods  authorised 
by  sect.  21  of  the  Settled  Land  Act,  1882,  notwithstanding  that 
an  order  of  the  Court  has  already  directed  its  investment  in 
Consols  till  it  can  be  applied  to  the  purposes  mentioned  in  sect.  34 
of  the  Settled  Estates  Act:  Re  Teunant,  40  C.  D.  594.  Such  an 
investment  can  also  be  made  as  an  interim  investment,  pending 
the  purchase  of  land  by  the  trustees:  Re  Maberley,  M.  v.  M., 
33  C.  D.  455.  If  there  is  no  tenant  for  life  to  exercise  the  option 
the  Court  will  direct  such  an  application:  Re  Tesseyman's  Settled 
Estates,  1897,  W   N.  168. 

Money,  which  trustees  are  empowered  to  invest  in  the  pur- 
chase of  land,  is  liable  to  be  invested  in  land  within  this  section: 
Re  Hill,  Hill  v.  Pilcher,  1896,  1  Ch.  962;  Re  Soltau's  Trusts, 
1898,  2  Ch.  629;  and  see  Re  Sudbury,  Vernon  v.  Yernon,  1893, 
3  Ch.  74.  And  so  is  money  which  may  be  invested  in  freehold 
ground  rents:  Re  Thomas,  Weatherall  v.  Thomas,  1900, 1  Ch.  319, 
at  p.  323. 

Money  which  is  liable  to  be  laid  out  in  laud  but  has  been 
brought  into  Court  is  "in  the  hands  of  the  trustees  "  so  as  to  be 
within  sect.  33:  Clarice  v.  Thornton,  35  C.  D.  314. 

The  land  when  purchased  is  held  by  the  trustees  upon  trust  for 
sale  with  power  to  postpone:  see  Conveyancing  Act,  1911,  s.  10. 

Sale  of  Leaseholds  and  Reversions.] — The  Court  may  in  the  Adju.-tment 
case  of  capital  money  arising  from  the  sale  of  leasehold,  lifehold,  leaseholds, 
or  other  interests  short  of  the  fee,  or  of  reversions,  direct  the  ^"^ '  ^®'''-  ^*- 
application  of  the  money  at  the  instance  of  the  trustees,  or  any 
person  interested,  in  such  a  way  as  to  adjust,  or  apportion  the 
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rights  of  the  parties  entitled:  see  sect.  S-t,  and  the  cases  cited 
ante.  p.  288,  with  reference  to  similar  adjustments,  where  wasting 
securities  are  converted  under  the  rule  in  Howe  v.  Lord  Dart- 
mouth, or  under  compulsory  powers. 


On  exercise 
of  statutory 
powers  by 
tensuit  for 
life. 


Duties  of  Trustees. — The  duties  of  trustees  under  the  Settled 
Land  Acts  must  he  considered  in  connection  with  the  exercise  of 
the  statutory  powers  by  the  tenant  for  life,  and  secondly  in  con- 
nection with  the  investment  of  capital  money.  First,  as  to  the 
exercise  of  the  statutoi-y  powers  by  the  tenant  for  life.  It  will 
have  been  obsen  ed  that  though  notice  of  the  exercise  of  the 
statutory  powers  of  sale,  exchange,  or  leasing  has  to  be  given  to 
the  trustees,  it  is  nowhere  stated  in  the  Acts  what  the  trustees  are 
to  do  upon  the  receipt  of  such  notice.  The  trustees  have  no  power 
to  control  the  exercise  of  these  powers  by  the  tenant  for  life  so  as 
to  make  them  liable,  if  he  should  exercise  them  improperly,  at  any 
rate,  unless  there  were  actual  complicity:  Hatten  v.  Russell,  38 
CD.  3:34.  at  p.  344.  But  the  trustees  are  not  quite  free  from 
responsibility.  Notice  to  them  may  prevent  the  committal  of  a 
fraud:  Ee  Mon-ia»  s  S.  E.,  1S9S.  1  Ch.  at  p.  43-2:  and  they 
represent  the  interests  of  the  remaindermen.  If,  therefore,  they 
receive  notice  of  a  transaction  which  seems  improvident  or  im- 
proper, it  i-  their  duty  to  bring  the  matter  before  the  Qouit 
under  sect.  44:  Hatten  v.  Russell,  supfa:  Re  Hunt,  infra.  If 
the  transaction  were  a  lease  not  exceeding  twenty-one  years,  of 
which  no  notice  need  be  given,  the  trustees  would  seem  to 
be  free  from  aU  liability,  and  the  only  remedy  would  be  to  have 
the  transaction  set  aside  on  the  ground  of  the  fiduciary  character 
of  the  tenant  for  life  under  sect.  53,  as  to  which  see  ante,  p.  359. 

If  the  tenant  for  life  desire  to  cut  timber  or  to  sell  the  mansion- 
house,  he  must  obtain  the  consent  of  the  trustees:  see  sect.  35  of 
the  Act  of  188-2.  and  sect.  10  of  the  Act  of  1890.  The  trustees 
should  be  guided  in  giving  or  w-ithholding  such  consent  by  con- 
siderations analogous  to  those  which  guided  the  Court  in  dealing 
with  applications  under  the  Settled  Estates  Act,  1877 :  as  to  which 
see  Marqui-i  Camden  v.  Murray,  reported  in  Hood  &  C'hallis,  App. 
p .  -543 .  Thu£,  though  the  sale  might  be  pecuniarily  advantageous, 
the  tru^te^  would  be  justified  in  refusing  their  consent,  if  it  could 
be  regarded  as  a  serious  grievance  by  the  remaindermen,  even 
though  such  grievance  were  based  upon  consideration  of  sentiment. 
But  in  the  event  of  a  refusal  by  the  trustees,  the  tenant  for  life 
can  appeal  to  the  Coui-t.     In  such  a  cas,e  the  fact  that  the  trustees 
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have  properly  refused  their  consent  in  the  interests  of  the  persons 
entitled  under  the  settlement  will  not  be  sufficient  to  prevent  the 
Court  from  authorising  the  sale  in  the  interests  of  the  well-being 
of  the  settled  land:  Bruce  v.  Marquis  of  AUesbur-i/,  1892,  AC. 
356. 

Trustees  would  not  be  to  blame  if  they  were  to  concentrate  their 
attention  on  the  interest  of  the  persons  entitled  under  the  settle- 
ment and  the  wishes  of  the  settlor.  It  is  the  duty  of  the  Court — 
a  duty  which  the  Court  is  not  at  liberty  to  omit — also  to  keep  in 
view  the  main  purpose  of  the  Act  from  which  it  derives  its  powers; 
Briwe  V.  Marquis  of  Ailesbury,  189-2,  A.  C.  at  p.  365. 

The  decisions  as  to  the  duty  of  trustees  on  receiving  the  direction  Duty  of 
of  the  tenant  for  life  as  to  investments  are  somewhat  conflicting,  t^stees: 

^     investmeuts. 

In  He  Lord  Coleridge's  Sefflement  (1895.  2  Ch.  704),  it  was  held 
that,  so  long  as  the  tenant  for  life  honestly  exercises  the  discretion 
given  to  him  by  sect.  '2'2  (2),  he  cannot  be  controlled  either  by  the 
trustees  or  by  the  Court.  But  in  Re  Hoiham.  Hothain  v.  Duughiy 
(1901,  2  Ch.  790\  where  the  tenant  for  life  had  directed  invest- 
ment on  a  mortgage,  Cozens-Hardy,  J.,  held  that  the  trustees 
must  satisfy  themselves  both  as  to  title  and  value,  and  without 
doing  so  were  not  bound  and  ought  not  to  make  the  proposed  in- 
vestment. And  in  Bf  Duke  of  Clrvelamrs  S.  E.  ,1902.  2  Ch. 
350\  Joyce.  J.,  following  this  decision,  held  that  the  trustees  were 
entitled  to  employ  their  own  broker  upon  making  investments  of 
capital  money  on  the  direction  of  the  tenant  for  life.  On  the  case 
of  Be  Hoiham  coming  before  tlie  Court  of  Appeal  (1902,  2  Ch. 
•")7o\  the  order  of  Cozens-Hardy,  J.,  was  varied.  The  Court  of 
Appeal  declared  that  the  trustees  were  not  bound  to  make  the 
investment  unless  and  until  they  were  satisfied  that  the  direction 
of  the  tenant  for  life  had  been  given  upon  a  proper  investigation 
as  to  title,  and  a  proper  report  as  to  the  value  of  the  propos?d 
security,  and  upon  proper  advice  as  to  the  form  of  mortgage:  but 
that  upon  being  so  satisfied  they  were  bound  to  make  the  in- 
vestment. The  trustees  therefore  are  not  bound  to  accept  the 
direction  of  the  tenant  for  life  unles-  and  until  they  are  satisfied 
that  he  has  had  all  the  proper  requisite  professional  advice;  but 
when  thev  are  satisfied  as  to  this,  they  must  follow  his  direction, 
and  are  not  entitled  to  have  independent  professional  assistance  on 
their  own  account.  It  must,  however,  be  borne  in  mind  tliat  the 
tenant  for  life  is  himself  a  trustee  (as  to  which  see  ante,  p.  359\ 
and  the  trustees  are  not  bound  to  comply  ■\\ith  his  direction,  if  the 
proposed  investment  is  improper  or  unsuitable,  even  if  it  is  within 
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the  words  of  the  Acts:  Re  Hunts  Settled  Estates,  1905,  2  Ch. 
418;   1906,  2  Ch.  11.     In  giving  such  direction  the  tenant  for 
life  must  act  as  a  trustee:  Re  Feel,  1910,  1  Ch.  389. 
CheckiDg  There  is  no  duty  imposed  on  trustees  of  settled  land  to  check 

valuntiona.  ••ti-i»i  i!  •• 

provisional  valuations  made  lor  the  purposes  oi  assessing  incre- 
ment value  duty,  and  sened  upon  the  trustees  as  owners:  Re 
Knollys,  1912,  2  Ch.  357 

Sect.  40.  Receipts    of   Trustees. — The   power  to  "  the  trustees  of  the 

settlement  "  to  give  receipts  is  conferred  by  sect.  40,  and  extends 
to  the  case  of  trustees  appointed  under  sect.  38:  Cookes  v.  Cookes, 
34  C.  D.  498,  where,  however,  it  was  also  held  that  after  pur- 
chase-money (under  sect.  22)  has  been  paid  into  Court,  sect.  40 
does  not  enable  the  Court  to  pay  it  out  to  the  trustee  upon  their 
receipt;  but  see  now  sect.  14,  Act  of  1890. 

Trustees  who  are  also  tenants  for  life  can  be  trustees  for  the 
purposes  of  the  Act,  and  can  give  a  good  receipt  for  purchase- 
money:  Re  Davies  and  Kent.  1910,  2  Ch.  3-5:  and  so  can  a  sole 
trustee  who  is  also  tenant  for  life  if  there  is  express  power  for  a 
sole  trustee  to  act:  Re  Johmou,  1913,  W    N.  222. 

The  purchase-money  of  a  settled  undivided  share  in  real  estate, 
which  has  be«n  sold  in  a  partition  a<?tion,  ha.s  been  paid  out  to 
trustees  for  the  purposes  of  the  Acts  as  being  able  to  give  a  good 
receipt  under  this  section:  Pyne  v.  Phillips,  1895,  W    X.  9. 

Sect.  41.  Indemnity  to  Trustees,  i — The  provisions  of  sect.  41,  exonerat- 

ing trustees,  must  be  read  with  the  qualifications  mentioned  post, 
p.  425,  with  regard  to  the  construction  of  similar  clauses  in 
ordinary  settlements,  or  under  the  Trustee  Act. 

Sect.  4-2.  The  42nd  section  protects  trustees  with  regard  to  consents  given 

under  the  Act,  omission  to  take  proceedings,  adopting  any  con- 
tracts made  by  the  tenant  for  life  for  purchase,  exchange,  parti- 
tion, or  lease,  or  with  regard  to  any  money  paid  by  them  in 
consequence  of  any  dealing  mth  land,  or  its  conveyance,  so  long 
as  the  deed  purports  to  convey  it.  Xotwithstanding  the  protec- 
tion given  by  this  section,  trustees  who  approve  an  improvident 
scheme  may  incur  personal  liability:  Re  Duke  of  Xorfolk's  Par- 
liamentarij  Estates,  1900,  1  Ch.  461,  at  p.  467:  Re  Keek's  Settle- 
ment, 1904,  -2  Ch.  22,  at  p.  27. 

Costs:  Capital  money  under  the  Act  is,  under  sect.  43,  liable  for  the 

«™'-  ^  •  reimbursement  of  expenses  incurred  by  the  trustees.    Where  there 

is  no  such  money,  the  general  law  would  probably  be  held  to  give 
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them  a  lien  for  such  expenses;  as  to  which,  see  post,  p.  688.  The 
manner  in  which  costs,  charges,  and  expenses  are  to  be  raised, 
when  .ordered  by  the  Court,  is  pointed  out  by  sect.  47. 

The  costs  of  obtaining  the  concurrence  of  incumbrancers  on  the 
life  estate  are  not  allowed:  Br  PreVs  S.  E.,  1910,  1  Ch.  389. 

Differences  between  Trustees  and  Tenant  for  Life.j — Differ-  Sect.  44. 
enc«s  resijecting  the  exercise  of  any  of  the  powers  of  the  Act,  or 
other  matters,  between  "  the  trustees  of  the  settlement "  and  the 
tenant  for  life,  may  be  submitted  to  the  Court  by  either  party: 
sect.  44.  Clearly  the  trustees  here  referred  to  include  trusti'cs  for 
the  purposes  of  the  Act:  Hafteti  v.  Russell  38  C.  D.  334,  344: 
where,  also,  Kay,  J.,  said  that,  though  the  trustees  have  no  such 
duty  to  control  the  tenant  for  life  as  would  make  them  liable  in 
any  way  if  the  sale  were  imjDroper,  yet  it  would  be  quite  right  for 
them,  if  a  sale  were  jDroceeding  which  they  did  not  approve  of, 
and  which  they  thought  was  improvident,  to  submit  the  matter  to 
the  Court,  under  sect.  44:  and  see  per  Pearson,  J.,  in  Wheelurighl 
V.  WalJcer,  "23  C.  D.  at  p.  762,  to  a  similar  effect,  and  where  his 
Lordship  also  thought  that  the  section  might  well  apply  to  differ- 
ences a?  to  the  exercise  by  the  tenant  for  life  of  his  powers  to  cut 
timber,  or  to  make  improvements,  Avhich  require  the  consent  of 
the  trustees  before  they  can  be  exercised .  Under  this  section  the 
trustees  are  justified  in  obtaining  the  direction  of  the  Court  where 
the  tenant  for  life  has  selected  an  improper  or  unsuitable  invest- 
ment: Br  Hunt,  1906,  2  Ch.  11. 

Effect  of  the  Act  upon  Powers  in  Settlement.] — The  o6th  sec-  Sect.  56. 
tion  preserves  powers  given  by  a  settlement  to  the  tenant  for  life, 
or  to  trustee^  to  be  exercised  with  his  consent  or  on  his  direction 
or  request;  and  the  powers  under  the  Act  are  declared  to  be 
cumulative.  But  in  cases  of  conflict  between  the  settlement  and 
the  Act,  the  latter  is  to  prevail,  and  thus,  if  the  trustees  desire  to 
exercise  powers  in  the  settlement,  the  consent  of  the  tenant  for  life 
is  indispensable.  And  a  power  is  given  to  the  Court  to  determine 
questions  arising  under  the  section. 

The  effect  of  this  section  is  that  a  tenant  for  life  is  at  liberty  to 
exercise  all  powers  he  possesses  apart  from  the  Acts  free  from  the 
restraints  imposed  by  the  Acts.  If  he  purport  to  execute  all 
powers,  he  will  be  presumed  to  have  executed  that  power  which  is 
most  in  his  favour:  Earl  of  Lonsdale  v  Louihry.  1900,  2  Cli. 
687;  Be  Ladij  Bentiml-;  tf  L.  d-  A.  ^Y .  Bail.  Co.,  12  T.  L.  B. 
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Consent 
requirefl . 


After  order 
for  sale. 


100.  "Conflict"  refers  to  a  conflict  between  the  provisionfi  con- 
nected with  the  execution  of  a  power— e.gf.,  the  consent  of  a 
third  person— not  with  the  results  of  such  execution:  Earl  of 
Lonsdale  v.  Lowther,  swpra. 

Under  sect.  6  (2)  of  the  Aet  of  1884,  the  consent  of  only  one 
of  several  persons  required  to  consent  under  sect.  56  is  necessary 
whore  those  persons  together  constitute  the  tenant  for  life.  But 
tenants  for  life  of  undivided  shares  do  not  together  constitute  a 
tenant  for  life  of  the  entirety,  so  that  the  consent  of  one  of  them, 
by  virtue  of  this  sub-section,  will  suffice:  Tie  Osborne  <&  Bright' s. 
Limited,  1902,  1  Ch.  335. 

Under  the  56th  section  the  consent  of  the  tenant  for  life  was 
held  to  be  required  to  the  exercise  of  powers  of  sale  and  enfran- 
chisement given  by  a  settlement  under  which  the  tenanej'  for  life 
was  preceded  by  a  term  of  years,  the  trusts  of  which  would  prevent 
the  tenant  for  life  from  taking  the  rents  for  a  considerable  period, 
and  although  the  powers  of  a  tenant  for  life  under  the  Act  were 
given  to  the  trustees:  Be  CUtheroe  Est<ite,  31  C  D.  135,  C.  A. 
The  tenant  for  life's  consent  is  also  required  in  every  case  where  a 
power  of  sale,  leasing,  &c.,  is  given  to  the  trustees  of  the  aettle- 
ment:  Re  Osborne  d  Bright's,  Limited,  1902,  1  Ch.  335;  and  if 
the  power  in  the  settlement  is  given  to  the  guardians  of  minor 
tenants  for  life  it  would  be  still  exerciseable  by  them  with  the  con- 
sent of  the  trustees,  while  a  f)ower  of  sale  exerciseable  under  the 
settlement  by  the  trustees  with  the  consent  of  the  guardians  is 
to  be  exercised  by  the  trustees  at  the  request  and  by  the  direction 
of  the  guardians:  Be  DxJce  of  XeiriYisfle,  "24  C.  D.  129,  A\hero 
Pearson,  J.,  construed  that  part  of  the  56th  section,  which  refers 
to  the  consent  of  the  tenant  for  life,  as  being  a  cumulative  power, 
such  as  is  referred  to  in  the  earlier  part  of  tlji'  section ;  see  also  hie 
Lordship's  remarks  on  the  section  in  Constable  v.  Constable  (32 
C.  D.  233,  235  ,  where  it  was  held  that  trustees  with  a  power  of 
sale,  subject  to  consent,  are  trustees  for  the  purposes  of  the  Act, 
including  the  sale  of  heirlooms.  So,  too,  where  trustees  have 
under  a  settlement  a  power  to  make  improvements,  there  is  a 
conflict  between  the  powers  of  the  settlement  and  the  statutory 
power  of  the  tenant  for  life.  In  such  a,  case  the  power  of  the 
tenant  for  life  is  paramount,  ajid  his  consent  is  required  to  the 
exercise  of  their  power  by  the  trustees:  CJarJcp  v.  Thornton,  35 
C.  D.  307:  Be  Thomas,  Weatherall  v.  Thomas,  1900,  1  Ch.  319. 

After  an  order  has  been  made  in  an  action  for  the  sale  of  the 
settled  land,  it  is  unnecessary  that  the  persons  together  having 
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the  powers  of  a  tenaait  for  life  should  concur  in  a  sale  by  the 
trustees:  Taylor  v.  Poncia,  25  CD.  646,  where  also  it  was  held 
that  no  such  consent  is  required  where  the  trustees  have  not  a  mere 
discretionary,  but  an  imperative  trust  for  sale  which  must  be'  Absolute 
executed;  and  to  this  holding  sanction  has  since  been  given  by 
sect.  6  of  the  Act  of  1884,  which  makes  consents  not  required  by 
the  settlement  unnecessary. 

There  is  nothing  to  prevent  a  tenant  for  life  from  selling,  Power  under 

,,  ,,  .,.,  .  ..  i>i      private  Act. 

though  the  estate  is  settled  by  a  private  Act  giving  a  power  oi  sale 
to  the  trustees  only  for  the  purpose  of  discharging  incumbrances: 
Re  Chaytor,  25  C.  D.  651. 

Attention  may  now  be  called  to  sect.  63  of  the  Act  of  1882,  Trust  for 

sale  ■  sect  63 

which  deals  with  settlements  by  way  of  trusts  for  sale,  and  pro- 
vides that  land  subject  to  a  trust  for  sale,  with  directions  as  to  the 
application  of  the  proceeds,  or  the  income  of  the  proceeds,  or  of  the 
land  until  sale,  for  the  benefit  of  any  person  for  life  or  oth|er 
period,  or  of  several  persons  concurrently,  and  though  there  may 
be  a  trust  for  accumulation  for  payment  of  debts  or  other  purpose, 
or  any  other  restriction,  is  settled  land;  the  jjerson  or  persons 
entitled  to  the  income  is  or  together  are  the  tenant  for  life;  and 
the  trustees  for  sale  or  having  power  of  consent  to,  or  approval  of, 
or  control  over,  the  sale,  or  if  there  are  none,  the  persons  declared 
by  the  settlement  to  be  trustees  for  the  purposes  of  the  Act,  are 
the  trustees  of  the  settlement,  i.e.,  ■\%'ithin  sect.  2  (8).  The  Act  of  1884. 
63rd  section  was  amended  by  sect.  6  of  the  Act  of  1884  as  men- 
tioned above;  and  also  by  sect.  7,  which  forbids  the  exercise  of  the 
powers  referred  to  in  sect.  63  without  the  leave  of  the  Court,  which 
is  to  name  the  persons  to  exercise  them  (see  Re  Harding,  1891, 
1  Ch.  60),  and  the  order  when  registered  as  a  lis  pendens  is  to 
bind  purchasers.  The  tenant  for  life,  or  those  together  con- 
stituting the  tenant  for  life,  are  to  make  the  application,  and  the 
order  may  be  rescinded  on  his  or  their  application,  or  on  that  of 
the  trustees. 

The  combined  effect  of  these  enactments  is  to  leave  trustees  with 
an  absolute  trust  for  sale  to  perform  it,  but  to  \'est  in  the  bene- 
ficiaries a  right  to  come  to  the  Court  and  obtain  the  transfer  of  that 
power  to  themselves,  leaving  the  trustees  to  )-eceive  notices,  &c.,  as 
Irustees  under  the  concluding  words  of  sect.  63  for  the  purposes  of 
the  Act.  If  there  is  no  person  entitled  to  the  income  within  the 
terms  of  sect.  63,  as  where  the  tenant  for  life  is  dead,  and  the 
subsequent  interests  have  become  absolutely  vested,  that  section 
does  not  apply,  since  the  Court  \\\\\  look  only  at  the  instrument 
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creating  the  trust  for  sale,  and  cannot  inquire  whether  by  sub- 
settlement  or  other-(\-ise  the  vested  interests  have  been  dealt  with, 
so  as  to  constitute  other  tenancies  for  life.  In  such  a  case  the 
trust  for  sale  can  be  perfbrmed  without  anj  consents  at  all:  Re 
Earle  and  Webster,  24  C.  D.  144:  see  Taylor  v.  Pondoi,  25 
C.  D.  649. 

A  trust  for  sale  with  the  consent  of  the  tenant  for  life  is  a  trust 
for  sale  within  the  section:  Re  Wagstaff,  1909,  2  Ch.  201.  So 
is  a  trust  for  sale  at  the  absolute  discretion  of  the  trustees:  Re 
Cripps,  95  L.  T.  86-5.  Seeiis,  where  there  is  an  overriding  power 
for  the  tenant  for  life  to  declare  that  the  trust  for  sale  shall  never 
be  exercised:  Re  Goodall,  1909,  1  Ch.  440. 

Wherr  there  is  a  trust  for  sale  with  a  power  to  postpone,  which 
has  been  exercised,  or  where  the  sale  without  any  impropriety  has 
been  postponed,  the  rent-s  and  profits  of  real  estate  until  sale  are 
payable  to  the  person  who  would  be  entitled  to  the  income  of  the 
proceeds  of  sale,  and  such  person  is  the  tenant  for  life  within 
sect.  63:  In  re  SearU,  Baker  v.  Searle.  1900,  2  Ch.  829;  Re 
Oliver,  1908,  2  Ch.  74;  so  also  when  the  estate  is  being  adminis- 
tered by  the  Court:  Re  Earl  Bamley,  1907.  1  Ch.  159.  To  bring 
land  within  sect.  63,  there  need  not  be  an  express  trust  for  sale, 
but  a  trust  implied,  as  by  a  devise  on  trust  to  pay  debts,  will 
suffice:  Rr  MrCtirdy's  S.  E.,  27  L.  E.  Ir.  395. 
Sect.  63  12:.  The  powers  under  sect.  63  arc  to  be  exercised  subject  to  the 

provision'-  of  the  2nd  sub-section,  by  T\hich,  amongst  other  things, 
capital  money  is  not  to  be  re-invested  in  land,  unless  the  settlement 
authorises  it.  but  may  be  invested  as  thereby  directed,  besides  the 
modes  pointed  out  by  the  Act:  but  the  money  is  not  to  be  con- 
sidered as  land  unless  it  would  be  so  considered  under  the  settle- 
ment; and  any  land  purchased  under  the  Act  is  to  be  conveyed  to 
the  trustees  upon  the  trusts  of  the  settlement:  and  is  to  be  held 
on  trust  for  sale  with  power  to  postpone  the  sale:  see  Conv.  Act, 
1911,8.10. 
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CHAPTER  XXII. 

THE   INVESTMENT  OF   TRUST  FUNDS. 

Thebe  is  found  in  most  wills  and  settlements  a  trust  that  the  Nature  of  the 
trustees  shall  invest  the  trust  funds  in  their  names  upon  some  ^  '"^^' 
specified  securities,  with  a  jjower  of  selection  from  those  enume- 
rated, and  a  further  power  from  time  to  time  to  vary  or  transpose 
the  investments  into  other  authorised  securities.  Sometimes,  also, 
such  investments  and  transpositions  are  to  be  effected  only  with 
the  consent,  or  at  the  request,  of  some  person  named,  usually  the 
tenant  for  life  of  the  fund.  The  range  of  specified  investments 
differs  considerably  in  different  instruments,  but  in  all  cases  a 
simple  rule  of  conduct  should  guide  the  trustees,  namely,  to  act  in 
the  strictest  accordance  with  the  terms  of  the  investment  power, 
and  not  to  deviate  from  it  at  the  prayer  or  instigation  of  any 
cestui  que  trust.  Moreover,  whatever  be  the  limits  of  choice  given 
by  the  trust,  they  are  bound  by  the  ordinary  rules  of  prudence  in 
making  their  selection.  A  pov.\n'  which  enlarges  the  statutory 
power  will  be  construed  strictly:  Re  Maryon-Wilxoi),  1912,  1 
Ch. 55. 

It  may  be  taken  to  have  been  established,  both  in  the  case  of 
English  and  Scotch  trusts,  that  the  law  requires  of  a  trustee  the 
same  degree  of  diligence  and  care  that  a  man  of  ordinary  prudence 
would  exercise  in  the  management  of  his  own  affairs:  Learoyd  v. 
Whitehi/,  1-2  A.  C.  727:  Knox  v.  MrHnmion,  13  A.  C  755;  Rae 
v.  Meek,  14  A.  C.  558.  And  the  degree  of  prudence  required  is 
to  be  referred  to  the  average  standard  of  that  quality  in  ordinary 
persons  and  not  to  the  actual  amount  of  prudence  which  the 
particular  trustee  exercisas  habitually  in  his  own  affairs:  K7WX  v 
Mackinno-n,  13  A.  C.  p.  766;  Efie  v.  Meek,  supra,  p.  570; 
of.  Judicial  Trustees  Act,  1896,  s.  -3;  post.  Chap.  XLIII.  As 
to  the  employment  of  brokers,  bankers,  and  other  agents  in  the 
matter  of  investment,  see  ante,  pp.  214,  215. 
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Former  rule 
limited 
tmatees  to 
consols. 


Xon-invest- 
ment  or 
improper 
investment. 

Measnre  of 
liability. 


Prior  to  the  various  enactments  mentioned  below,  the  Court 
usually  restricted  trustees  who  had  no  express  powers  of  investment 
to  consols,  and  discouraged  in^'estments  on  mortgage  or  other 
securities:  Robinson  v.  Robinson,  I  D.  'SI.  &  G.  247;  though  an 
investment  on  mortgage,  if  not  giving  an  unfair  advantage  to  a 
tenant  for  life,  was  not  regarded  as  a  breach  of  trust:  Rahy  v. 
Ridehalgh,  7  D.  :M.  &  G.  104;  Baud  v.  Fardell,  ibid.  633.  It 
was,  moreover,  held  out  as  an  encouragement  (at  all  events  to 
executors)  to  invest  only  in  consols,  since,  in  that  case,  they  were 
never  held  liable  for  fluctuations  (Clmigh  v.  Bond,  3  M.  &  Cr. 
490,  496),  while,  if  they  invested  in  other  securities  they  might 
be  made  liable  for  depreciation:  Kancom  v.  Allen,  "2  Dick.  498; 
Hou'p  V.  Dartmouth.  7  Ves.  137,  150. 

It  ■nill  be  seen  from  the  cases  in  which  trustees  have  been  held 
liable  for  improperly  investing,  or  for  not  inventing  trust  funds, 
that  the  measure  of  liability  varies  with  the  duty  laid  on  them. 
From  these  authoritias  the  following  rules  may  be  deduced: — 

1.  Where  trustees  improperly  retain  balances  in  their  hands 
uninvested,  or  by  want  of  due  care  cause  or  permit  the  trust  funds 
to  be  lost,  they  are  chargeable  vdih  the  sums  sn  retained  or  lost, 
and  with  interest  on  them  at  three  per  cent.,  or  at  a  higher  rate,  or 
even  with  compound  interest  in  some  cases.  For  the  purpose  of 
this  part  of  the  subject  it  will  be  sufficient  to  refer  to  Robinson  v. 
Robinson.  1  D.  M.  &  G.  247:  Learoyd  v.  Whiteley,  12  A.  C. 
727;  Docker  v.  Sotnes.  2  M.  &  K.  6o-5:  Re  Campbell,  C  v.  C, 
1893,  3  Ch.  468,  and  to  Chapter  XXXII.,  post,  where  the  question 
of  the  rate  of  interest  chargeable  in  respect  of  breaches  of  trust 
generally  is  dealt  with. 

2.  Where  trustees  have  in  their  hands  monej-  which  they  are 
bound  to  -ecure  permanently  for  the  benefit  of  their  cestuis  .qu^ 
trust,  then,  in  the  absence  of  express  authority  or  direction  to  the 
contrary,  they  are  bound  to  invi-st  in  securities  authorised  by  the 
Trustee  Acts. 

3.  If  there  is  an  express  trust  to  invest  in  consols  (or  some  other 
specific  security  ,  the  cestuis  que  trust  had  before  the  Act  of  1889 
nn  option  to  charge  tlie  trustees  either  -n-ith  the  principal  sum 
retained  and  interest,  or  ^-ith  the  amount  of  the  consols  or  specified 
security  which  would  have  arisen  from  the  investment,  if  properly 
made:  Jaclcson  v.  Jackson,  1  Atk.  513;  PococTc  v.  Reddington,  5 
Yes.  794;  Poirhtt  v.  Herbert,  1  Ves.  297:  Pride  v.  Fooks,  2  Bea. 
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430;  Bobinson  v.  Robinson,  1  D.  M.  &  G.  -247;  Re  Massingberd, 
Clarke  v.  Trelawn&y,  60  L.  T.  630;  63  L.  T.  396;  since  that  Act, 
however,  this  case  cannot  occur,  unless  there  is  also  a  prohibition 
against  investing  in  the  modes  authorised  bj  statute,  or  the  trustees 
invest  in  securities  not  named  therein:  see  Re  Rill,  1914,  ^Y  N. 
132. 

4.  But  there  is  no  case  for  such  an  election  where  the  trustees 
have  an  option  to  invest  in  consols,  or  on  real  or  other  securities, 
such  as  they  have  under  the  Trustee  Act,  1893,  and  they  leave  the 
funds  in  some  other  unauthorised  or  insufficient  state  of  invest- 
ment, e.g.,  on  mortgage  of  leaseholds;  in  which  case  they  are 
chargeable  only  with  the  money  which  should  ha^'e  been  invested 
and  interest,  and  not  with  the  consols  which  might  have  been 
purchased,  because  the  cestuis  que  trust  never  had  a  right  to  compel 
them  to  invest  in  consols:  Robinson  v.  Robinson,  supra. 

But  it  is  to  be  borne  in  miud  that  there  is  a  material  distinction  Wrong  or 
between  an  investment  of  a  kind  authorised  by  the  ti'ust,  but  not  investment- 
made  with  due  caution,  and  one  which  is  unauthorised.  In  the 
latter  case  the  investment  forms  no  part  of  the  trust  estate,  and 
tlie  beneficiaries  must  either  accept  or  reject  it,  though  even  if  no 
loss  arise*  they  may  be  entitled  to  have  the  fund  replaced  in 
consols  at  the  price  at  which  they  stood  when  the  wi'ong  investment 
was  made:  Phillipson  v  Gatty,  7  Ha.  516;  Re  Massingberd, 
Clarke  v.  Trelawney,  60  L.  T.  620.  But  if  the  cestui  que  trust  in 
such  a  case  is  an  infant,  he  is  entitled  to  have  the  trust  fund  made 
good  by  the  trustees  notmthstanding  that  the  security  cannot  be 
transferred  to  them:  Head  v.  Gould,  1898,  2  Ch.  250.  In  the 
former  case  the  liability  of  the  trustee  is  to  make  good  the  loss 
occasioned  by  the  improper  investment,  which  liability  may  be 
enforced  by  making  him  pay  the  deficiency  after  realising  the 
security  without  giving  to  the  trustee  liable  for  it  an  option  of 
taking  the  security:  Be  Twner,  Barker  v.  Imm^ey,  1897,  1  Ch. 
536 .  In  some  circumstances,  however,  the  trustee  may  be  made  to 
pay  the  entire  loss,  and  then  he  may  take  the  benefit  of  the 
security:  Re  Salmon,  Priest  v.  IJppleby,  43  C.  D.  351;  i?e  Lake, 
Ex  parte  Howe  Trustees,  1903,  1  K.  B.  439.  See  now  sect.  9 
of  the  Trustee  Act,  1893,  post,  p.  395,  which  forms  a  statutory 
exception  to  this  rule  in  the  case  of  investment  on  mortgage. 
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Public  Funds. 


Beal  eeou- 

rities: 

mortgage. 


Ground  rents. 


Bank  Sto.-k. 


India  Stock. 


Statutory  Powers  of  Investment. 

The  Trustee  Act,  1893.] — This  Act  repeals  and  re-enacts  the 
Trust  Investment  Act.  1S89,  which  superseded  several  prior  statu- 
tory provisions  by  which  trustees'  powers  of  investment  have 
been  from  time  to  time  extended  (and  which  are  notici  I  below), 
and  very  considerably  increased  the  range  of  trust  investments 
permitted  in  every  case  where  there  is  not  an  express  prohibition 
in  the  trust  instrument. 

The  Act  does  not  extend  to  Scotland  (sect.  52  . 

The  power  of  investment  is  given  by  the  first  section  in  these 
terms: — 

"  A  trustee  may,  unless  expiessly  forbidden  by  the  instrument 
(if  any)  creating  the  trust,  invest  any  trust  funds  in  his  hands, 
whether  at  the  time  in  a  state  of  investment  or  not,  in  manner 
following,  that  is  to  say: — '' 

The  words,  "  whether  at  the  time  in  a  state  of  investment  or 
not,'  are  not  found  in  the  Act  of  1S89,  though  they  were  held  to 
be  implied  in  that  Act:  HuTne  v.  Lopes,  1892,  A.  C.  112. 

"  (a)  In  any  of  the  Parliamentary  Stocks  or  Public  Funds  or 
Government  Securities  of  the  United  Kingdom." 

This  power,  at  all  events  so  far  as  consols  are  concerned,  ha^? 
always  existed,  it  being  the  duty  of  trtistees  to  render  the  fund 
fruitful:  see  ante,  p.  372.  as  to  the  measure  of  liability  for  non- 
investment. 

"  (b)  On  real  or  heritable  securities  in  Great  Britain  or 
Ireland." 

This  power  to  in^  est  on  real  securities  enables  a  trustee  to  invest 
only  on  a  mortgage  of  the  freehold,  and  does  not  authorise  an 
advancement  on  leaseholds  held  for  however  long  a  term,  though 
this  may  be  done  imder  sect.  5,  as  to  which  see  post,  p.  379. 

This  power  seems  to  include  a  mortgage  of  ground  rents,  but 
not  a  purchase  of  them:  Re  Peyton,  7  Eq.  463;  but  an  express 
power  to  invest  on  ground  rents  not  on  the  security  of  them  autho- 
rises a  purchase:  Be  Mordan,  1905,  1  Ch.  515. 

"  (c)  In  the  Stock  of  the  Bank  of  England  or  the  Bank  of 
Ireland." 

"(d)  In  India  Three  and  a-HaLf  per  Cent.  Stock  and  India 
Three  per  Cent.  Stock,  or  in  any  other  capital  stock  which  may  at 
any  time  hereafter  be  issued  by  the  Secretary  of  State  in  Council 
of  India,  under  the  authority  of  Act  of  Parliament,  and  charged 
on  the  revenues  of  India." 
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The  Conversion  of  India  Stock  Act,  1887  (50  Vict.  c.  10),  gave  East  India 
power  to  convert  the  Four  per  Cent.  Stock  into  Three  and  a-Half  sS"*^'^ 
per  Cent.  Stock,  and  trustees,  with  power  to  invest  in  the  former, 
■were  authorised  to  invest  in  the  latter,  w  hother  any  restriction  is 
imposed  on  their  power  or  not.  But  by  sect.  2,  if  there  is  no 
power  to  vary,  all  persons  interested  must  consent  to  the  con- 
version, or  their  guardians,  committees,  or  curatores  bonis,  or  the 
consent  must  be  given  by  a  judge  of  the  Chancery  Division  in 
England  or  Ireland,  or  of  the  Court  of  Session  in  Scotland. 

The  earlier  Acts  regulating  the  issue  of  East  India  Stock  are 
32  c\c  33  Vict.  c.  106;  36  &  37  Vict.  c.  32;  and  37  &  3*8  Vict.  c.  3. 
It  has  been  held  that  a  power  to  invest  in  securities  the  interest 
on  which  is  guaranteed  by  authority  of  Parliament  does  not 
authoriise  an  investment  in  India  Three  and  a-Half  per  Ceut>.. 
which  are  only  charged  on  the  revenues  of  India:  Ee  yational 
Permanent  Building  Society,  1890,  W.  N.  117. 

"  (e)  In  any  securities  the  interest  of  which  is  for  the  time  being  stock 
guaranteed  by  Parliament."  ,  by^PMlia^- 

"  (f)  In  Consolidated  Stock  created  by  the  Metropolitan  Board  ™™*- 
of  Works,  or  by  the  London  County  Council,  or  in  Debenture  ^toekfo^nt,- 
Stock    created    by    the    Receiver    for    the    Metropolitan    Police  Council). 
District." 

The  power  to  invest  in  the  stock  of  the  Metropolitan  Board  (now 
abolished)  was  originally  given  by  sect.  13  of  34  &  35  Vict.  c.  47, 
repealed  by  the  Act  of  1889.  The  liabilities  of  the  Board  were 
transferred  to  the  London  County  Council  by  sect.  40  (sub-sect.  8) 
of  the  Local  Government  Act,  1888,  by  which  the  Council  is 
declared  to  be  the  successor  in  law  of  the  Board;  and  see  sub- 
sect.  10  of  the  same  section,  under  which  also  trustees  would  be 
able  to  invest  in  future  stock  created  by  the  Council.  See  also 
sub-sect,  (m),  infra. 

"  (g)  In  the  debenture,  or  rent-charge,  or  guaranteed  or  pre-  Railway 
ference  stock  of  any  railway  company  in  Great  Britain  or  Ireland 
incorporated  by  special  Act  of  Parliament,  and  having  during  each 
of  the  ten  yeai-s  last  past  before  the  date  of  investment  paid  a 
dividend  at  the  rate  of  not  less  than  3  per  cent,  per  annum  on  its 
ordinary  stock." 

By  sect.  50,  "  stock  "  includes  fully  paid-up  shares. 

It  is  to  be  observed  that  sub-sect,  (g)  fixes  a  minimum  3  per 

cent,  rate  of  dividend  on  the  ordinary  stock,  while  the  rule  of 

Court  merely  requires  a  dividend  to  have  been  paid  for  ten  years 

without  specifying  the  rate.      As   trustees  are  by  sub-sect,    (o) 
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authorised  to  invest  in  Court  securities,  the  restriction  in  sub- 
sect,  (g)  is  not  really  effective. 

It  will  he  the  duty  of  trustees,  before  making  investments  under 
this  head,  to  inquire  of  theii-  broker  or  of  the  secretary  of  the 
company  whether  the  required  dividend  has  been  iu  fact  paid. 

"  (h)  In  the  stock  of  any  railway  or  canal  t-ompam-  in  (Jreat 
Britain  or  Ireland  whose  undertakiag  is  leased  ia  perpetuity,  or 
for  a  term  of  not  less  than  200  years,  at  a  fixed  rental,  to  any 
such  railway  company  as  is  mentioned  in  sub-sect,  (g),  either 
alone  or  jointly  with  any  other  railway  company." 

"  (i)  In  the  debenture  stock  of  any  railway  company  in  India, 
the  iaterest  on  which  is  paid  or  guaranteed  by  the  Secretarj'  of 
State  in  Council  of  India." 

See  43  Vict.  c.  10. 

"  (j)  In  the  'B'  Annuities  of  the  Eastern  Bengal,  the  East 
Indian,  and  the  Scinde,  Punjaub,  and  Delhi  Railways,  and  anv 
like  annuities  which  may  at  any  time  hereafter  be  created  on  the 
purchase  of  any  other  railway  by  the  Secretary  of  State  in  Council 
of  India,  and  charged  on  the  revenues  of  India,  and  which  may 
be  authorised  by  Act  of  Parliament,  to  be  accepted  by  trustees  in 
lieu  of  any  stock  held  by  them  in  the  purchased  railway." 

The  East  India  Railway  was  vested  in  the  Secretary  of  State 
for  India  by  the  East  India  Railway  Purchase  Act,  1879 
(42  &  43  Vict.  c.  ccvi.),  and  certain.  A  and  B  Annuities  were 
created  for  persons  entitled  to  the  original  stock,  of  which  the  B 
Annuities  only  were  declared  to  be  those  which  trustees  having 
power  to  invest  on  railway  stock  in  India  guaranteed  by  the 
Government  of  India  might  hold.  The  repayment  at  par  is 
secured  by  a  sinking  fund.  The  Court  has  sanctioned  this  latter 
investment  in  Re  Mansel,  Rhodes  v.  JenMn  (45  L.  T.  741),  and 
also  ia  Re  Chaplin  (28  W  R.  132),  though  there  the  trustees  had 
power  only  to  retain,  not  to  invest  in,  the  original  stock;  and  an 
investment  of  the  deposit  paid  in  under  the  Life  Assurance  Acts, 
the  Board  of  Trade  Rules  authorising  such  an  application  of  the 
fund:  Re  Blue  Ribbon  Inmvrance  Co.,  61  L.  T.  660. 

"  (k)  In  the  stock  of  any  railway  company  in  India  upon  which 
a  fixed  or  minimum  dividend  iu  sterling  is  paid  or  guaranteed 
by  the  Secretary  of  State  in  Council  in  India." 

As  to  such  stock,  see  42  &  43  Vict.  c.  43;  44  &  45  Yict.  c.  53; 
and  48  &  49  Vict.  c.  25,8.  25. 

"  (1)  In  the  debenture  or  guaranteed  or  preference  stock  of  any 
company  in  Gi^eat  Britain  or  Ireland,  established  for  the  supply  of 


TRUSTEE  ACT,  1893.  377 

water  for  profit,  and  incorporated  by  special  Act  of  Parliament,  or 
by  Royal  Charter,  and  having  during  each  of  tlie  ten  years  last 
past  before  the  date  of  investment  paid  a  dividend  of  not  less  than 
iive  pounds  per  centum  on  its  ordinary  stock." 

'"  (m)  In  nominal  or  inscribed  stock  issued,  or  to  be  issued,  by  CoriMi-atiou 
the  corporation  of  any  municipal  borough,  having,  according  to  council'"  '' 
the  returns  of  the  last  census,  prior  to  the  date  of  investment,  a  stock. 
population  exceeding  50,000,  or  by  any  county  council,  under  the 
authority  of  any  Act  of  Parliament  or  provisional  order." 

Where  in  the  returns  of  a  census  it  was  stated  that  the  popula- 
tion of  a  borough  was  under  50,000,  but  the  borough  was  sub- 
sequently extended,  thereby  raising  the  population  to  over  50,000, 
it  was  held  that  trustees  were  authorised  under  this  sub-section 
to  invest  in  the  stock  issued  by  the  corporation  of  such  borough: 
Re  Druitt,  Druitt  v.  Dehler,  1903,  1  Ch.  iiT. 

Future  borrowing  by  county  councils  is  to  be  effected  by  stock  County 
under  the  Local  Government  Act,  1888,  or  by  debentures  under 
the  Local  Loans  Act,  1875  (s.  69,  sub-s.  8  of  the  Act  of  1888); 
and  see  the  National  Debt  and  Local  Loans  Act,  1887 

"  (n)  In  nominal  or  inscribed  stock  issued  or  to  be  issued  by  Water  com- 
any  commissionei-s  incorporated  by  Act  of  Parliament  for  the  ^c^""^™ 
purpose  of  supplying  water,  and  having  a  compulsory  power  of 
levying  rates  over  an  area  having,  according  to  the  returns  of  the 
last  census,  prior  to  the  date  of  investment,  a  population  exceeding 
50,000,  provided  that  during  each  of  the  ten  years  last  past,  before 
the  date  of  investment,  the  rates  levied  by  such  commissioners 
shall  not  have  exceeded  80  per  centum  of  the  amount  authorised 
by  law  to  be  levied." 

"  (o)  In  any  of  the  stocks,  funds,  or  securities  for  the  time 
being  authorised  for  the  investment  of  cash  under  the  control  or 
subject  to  the  order  of  the  Court." 

These  securities,  enumerated  in  Ord.  XXII.  r.  17,  are  rather 
more  restricted  than  the  statutory  investments,  except  with  regard 
to  sub-sect,  (g)  of  the  Act,  which  is  not  so  wide  as  the  correspond- 
ing provision  in  rule  17,  ante,  p.  375. 

The  section  concludes  with  the  words  "  and  may  also  from  time  Power  to 
to  time  vary  any  such  investment."  The  Act  does  not  authorise 
trustees  to  invest  in  investments  which  are  unauthorised  though 
not  expressly  forbidden  by  a  will,  and  appropriate  such  invest- 
ments to  answer  a  particular  purpose,  as,  for  instance,  to  provide 
for  an  annuity  given  by  the  wiU;  and  it  would  seem  that  such  an 
object  could  not  be  effected  under  the  power  to  vary  investments: 


vary. 
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Be  Owthu-aite,  Owthicaite  v.  Taylor,  1891,  3  Ch.  494,  post, 
p.  382.  : 

Where  trustees  of  a  charity  had  become  iucoi-porated,  the  Court 
declared  the  corporation  to  be  trustees,  and  held  that  the  Act  of 
1889  applied:  Re  Mmwh^ster  Royal  Infirmary,  43  Ch.  D.  420. 

As  to  the  application  of  the  Act  to  the  case  of  the  funds  of 
benefit  building  societies,  see  Re  yational  Permanent,  dc.  Society, 
43  C.  D.  431. 

By  the  definition  clause,  sect.  51,  "stock''  includes  fuUy  paid- 
up  shares.  "  Securities  '  includes  stocks,  funds  and  shares.  For 
the  meaning  of  "securities,'  see  Be  Rayneir,  R.  v.  R.,  1904,  1 
Ch.  176;  and  post,  p.  383. 

By  sect.  2  it  is  provided  that  "  (1.)  A  trustee  may  under  the 
powers  of  this  Act  invest  in  any  of  the  securities  jnentioned  or 
referred  to  in  sect.  1  of  this  Act.  notwithstanding  that  the  same 
may  be  redeemable,  and  that  the  price  exceeds  the  redemption 
value. 

■'  (2.j  Provided  that  a  trustee  may  not  under  the  powers  of  this 
Act  purchase  at  a  price  exceeding  its  redemption  value  any  stock 
mentioned  or  referred  to  in  sub-sects,  (g),  (i),  (k),  (1),  and  (m)  of 
sect.  1,  which  is  liable  to  be  redeemed  within  fifteen  years  of  the 
date  of  purchase  at  par  or  at  some  other  fixed  rate,  or  purchase 
any  such  stock  as  is  mentioned  or  referred  to  in  the  sub-sections 
aforesaid,  ^^hich  is  liable  to  be  redeemed  at  par  or  at  some  other 
fixed  rate,  at  a  price  exceeding  fifteen  per  centum  above  par  or 
such  other  fixed  rate . 

'  (3.)  A  trustee  may  retain  until  redemption  any  redeemable 
stock,  fund,  or  security  which  may  have  been  purchased  in  accord- 
ance with  the  powers  of  this  Act." 

Sect.  3.  ■'  Every  power  conferred  by  the  preceding  sections  shall 
be  exercised  according  to  the  discretion  of  the  trustee,  but  subject 
to  any  consent  required  by  the  instrument  (if  any)  creating  the 
trust  \\ith  respect  to  the  investment  of  the  trust  funds." 

The  discretion,  whether  given  by  statute  or  by  the  instrument 
creating  the  trust,  must  always  be  honestly  exercised:  Re  Smith. 
Smith  V.  Tkmtpson,  1896,  1  Ch.  71. 

With  reference  to  the  circumstances  in  which  the  Court  controls 
the  discretion  of  trustees  in  the  exercise  of  powers  of  the  nature 
conferred  by  this  Act,  see  post,  p.  383. 

Sect.  4.  "The  preceding  sections  shall  apply  as  weE  to  trusts 
created  before  as  to  trusts  created  after  the  passing  of  this  Act, 
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and  the  powers  thereby  conferred  shall  be  in  addition  to  the  powers 
conferred  by  the  instrument,  if  any,  creating  the  trust." 

By  sect.  5  of  the  Trustee  Act,  1893,  the  powers  of  investment  Enlargement 
given  to  trustees  are  enlarged.     It  has  recently  been  decided  that  powera  oT 
the  words  in  the  section  "  a  trustee  having  power  "  mean  a  trustee  investment, 
having  express  power  under  the  instrument  creating  the  trust,  not 
under  the  authority  given  by  statute:    Re  Tatter  sail' a  Tfusts, 
Tophcm  V    Anmtag£,  1906,  •,'  Ch.  399.    It  will  be  observed  that 
the  marginal  note  refers  to  express  powers,  which  would  not  include 
the  general  statutory  authority. 

By  sect.  5  (1),  "A  trustee  having  power  to  invest  in  real 
securities,  imless  expressly  forbidden  by  the  instrument  creating 
the  trust,  may  invest,  and  shall  be  deemed  to  have  always  had 
power  to  invest — 

■'  (a)  On  mortgage  of  property  held  on  an  unexpired  term  of 
not  less  than  200  years,  and  not  subject  to  a  reservation 
of  rent  greater  than  a  shilling  a  year,  or  to  any  right  of 
redemption,  or  to  any  condition  for  re-entry,  except  for 
non-payment  of  rent;  and  " 
As  to  investment  on  mortgages  of  long  terms,  see  post,  p.  394. 
"  (b)  On  any  charge,  or  upon  mortgage  of  any  charge,  made 

under  the  Improvement  of  Land  Act,  1864." 
Sub-sect,  (b)  of  sect.  5  re-enacts  sect.  60  of  27  &  28  Vict.  c.  114,  Charges  for 
which  is  repealed  by  this  Act,  so  far  as  it  relates  to  trustees.     By  of  land. "^^"^ 
sect.  6  of  the  present  Act  a  rent-charge  created  under  the  Public 
Monej"  Drainage  Acts,  1846  to  1856,  or  the  Landed  Property 
Improvements  (Ireland)  Act,  1847,  or  by  an  absolute  order  made 
under  the  Improvement  of  Land  Act,  1864,  to  secure  public  money 
borrowed  for  the  improvement  and  drainage  of  land,  is  not  to  pre- 
clude trustees  authorised  to  invest  on  mortgage  or  in  the  purchase 
of  land  from  making  such  investment,  unless  the  terms  of  the  trust 
expressly  prohibit  an  investment  subject  to  such  a  charge. 

By  sect.  5,  sub-sect.  2,  of  the  Act  of  1893,  "  A  trustee  having'  Railway 
power  to  invest  in  the  mortgages  or  bonds  of  any  railway  company,  stocks. 
or  any  other  description  of  company  may,  unless  the  contrary  is 
expressed  in  the  instrument  authorising  the  investment,  invest  in 
the  debenture  stock  of  a  railway  company  or  such  other  company 
as  aforesaid." 

This    sub-section    re-enacts    the    Debenture    Stock    Act,    1871 
(34  Vict.  c.  27),  which  is  repealed  by  this  Act. 

By  sub-sect.  3  of  sect.  5  of  the  Act  of  1893,  "  A  trustee  having  Local  Loans 

•'  Act,  1873. 
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power  to  invest  money  in  the  debenture  or  debenture  stock  of  any 
railway  or  other  company  may,  unless  the  contrary  is  expressed  in 
the  instrument  authorising  the  investment,  invest  in  any  nominal 
debentures  or  nominal  debenture  stock  issued  under  the  Local 
Loans  Act,  1875." 

This  sub-section  re-enacts  sect.  27  of  38  &  39  Vict.  c.  83,  which 
1.^  repealed  by  this  Act .  It  would  seem  that  capital  money  arising 
under  the  Settled  Land  Acts  cannot  be  invested  in  debentures 
issued  under  the  Local  Loans  Act,  unless  it  can  be  shown  that  the 
local  authority  has  paid  dividends  for  ten  years:  Re  Maberly, 
M.  V.  M.,  S3G.  D.  -ioo. 

■"  A  trustee  having  power  to  invest  money  in  securities  in  the 
Isle  of  Man,  or  in  securities  of  the  government  of  a  colony,  may, 
unless  the  contrary  is  expressed  in  the  instrument  authorising  the 
investment,  invest  in  any  securities  of  the  government  of  the  Isle 
of  !Man,  under  the  Isle  of  Man  Loans  Act,  1880  ":  sect,  o  (4' . 

This  sub-section  re-enacts  sect.  7  of  43  &  44  Vict.  c.  8,  which 
is  repealed  by  this  Act  so  far  as  it  relates  to  trustees. 

"  A  trustee  having  a  general  power  to  invest  trust  moneys  in  or 
upon  the  security  of  shares,  stock,  mortgages,  bonds,  or  debentures 
of  companies  incorporated  by  or  acting  under  the  authority  of  an 
Act  of  Parliament,  may  invest  in,  or  upon  the  security  of,  mort- 
gage debentures  duly  issued  under  and  in  accordance  with  the 
provisions  of  the  Mortgage  Debenture  Act.  1865  '":  sect.  5  (oj. 

By  sect.  "2  of  the  Colonial  Stock  Act,  1900,  securities  in  which 
a  trustee  may  invest  under  the  Trustee  Act,  1893,  are  to  include 
any  Colonial  Stock  registered  in  the  United  Kingdom  in  accord- 
ance with  the  Colonial  Stock  Acts,  1877  and  1892,  as  amended 
by  the  Act  of  1900,  and  with  respect  to  which  there  have  been 
observed  such  conditions,  if  any,  as  the  Treasury  may  by  order 
notified  in  the  London  Gazette  prescribe:  Re  Maryon-WiUon, 
1912,  1  Ch.  55,  post,  p.  387 

The  restrictions  mentioned  in  sect.  2  [2),  ante,  p.  378,  apply  to 
Colonial  Stock. 

By  the  Metropolis  Water  Act,  1902,  the  "B"  Stock  of  the 
Metropolitan  Water  Board  is  added  to  the  list  of  investments 
authorised  by  the  Trustee  Act,  1893. 

Where  the  trust  fund  consists  of  capital  money  arising  under 
the  Settled  Land  Act,  or  is  money  which  is  liable  to  be  laid  out 
under  the  trusts  of  a  settlement  in  the  purchase  of  land,  the  trustees 
must  invest  it  according  to  the  direction  of  the  tenant  for  life,  or 
in  default  according  to  their  discretion,  in  some  of  the  modes 
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specified    in    sect.    21    of    the    Settled    Land    Act,    1882:     see 
sects.  22,  33. 

Conversion  of  Stock.] — In  cases  where  trust  funds  are  invested  Duty  when 
in  securities  which  become  liabh'  to  conversion  into  others  at  the  verted™"" 
option  of  the  holders,  it  is  not  necessarily  a  breach  of  trust  toj 
dissent  from  such  a  conversion,  even  if  loss  arises  thereby,  if  the 
trustee  has  acted  hunti  fide,  and  has  exercised  his  judgment  as  a 
prudent  man:  Angell  v.  Dawson,  3  Y.  &  C.  308;  BaudY.  Far  dell, 
7  D.  M.  &  G.  628,  both  cases  arising  on  the  conversion,  in  1822, 
of  Navy  Fives  into  New  Four  per  Cents.  And  see  7?c  Turhett, 
36  W.  K.  542. 

Stock  Certificates.]— By  sect.  7  (1)  of  the  Trustee  Act,  1893,  Stock certi- 
"  A  trustee,  unless  authorised  by  the  terms  of  his  trust,  shall  not  bearer.  ° 
applj-    for  or    hold    any  certificate    to    bearer    issued  under    the 
authority  of  any  of  the  following  Acts,  that  is  to  say:  — 

(a)  The  India  Stock  Certificate  Act,  1863; 

(b)  The  National  Debt  Act,  1870; 

(c)  The  Local  Loans  Act,  1875; 

(d)  The  Colonial  Stock  Act,  1877." 

Sub-sect.  2  relieves  the  Banks  of  England  and  Ireland,  and  any 
person  authorised  to  issue  such  certificates,  from  any  obligation  to 
inquire  whether  the  person  applying  is  a  trustee. 

This  section  re-enacts  36  &  27  Vict.  c.  73,  s.  4;  33  &  34  Vict. 
c.71,s.  29;  38  &  39  Vict.  c.  83,  s.  21;  40  &  41  Vict.  c.  59,  s.  12, 
all  of  which  are  repealed. 

Change  of  Investment  by  the  Court. : — Upon  applications  to  Grrounds  of 
the  Court  for  a  change  of  investment  into  some  other  bearing  a 
higher  rate  of  interest,  the  rule  is,  that  "  in  the  absence  of  any 
special  circumstances  which  might  make  the  desired  transfer  asked 
by  the  tenant  for  life  beneficial  to  those  in  remainder,  irrespective  • 
of  pecuniary  calculations,  the  transfer  ought  not  to  be  permitted 
if,  on  pecuniary  calculations,  it  may  bo  injurious  to  those  in  re- 
mainder": CocTcburn  v.  Peel,  3  D.  F.  &  J.  170.    The  fact  that 
the  income  of  the  tenant  for  life  is  ample  is  an  additional  reason 
against  a  change:   Ibid.     A  change  into  a  redeemable  security  Sinking  fund, 
was  not  sanctioned  even  upon  an  offer  to  create  a  sinking  fund, 
for  the  statute  (Lord  St.  Leonard'^'  Act)  did  not  seem  to  authorise 
that  course:    Ibid.     Where  the  application  was  by  the  settlor  Appiffti™ 

^  .      .  .       -  hv  settlor. 

himself,  an  order  for  a  change  from  Consols  into  India  Stock  or 
Bank  Stock  was  made,  notwithstanding  the  opposition  of  a  re- 
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mainderman:  Equitable  Reversionary  Society,  v.  Fuller,  1  J.  &H. 
379.  A  similar  order  for  change  was  made  in  Bishop  v.  Bishop, 
9  W.  E.  549. 

A  similar  order  ^vas  made  where  a  married  woman,  aged  fifty- 
one,  and  childless,  was  entitled  absolutely  to  the  fund  in  default  of 
issue:  Vidler  v.  Parrott,  12  W  E.  975.  And  the  same  was  done 
in  the  case  of  a  man  who  had  been  married  twenty-seven  years, 
and  had  had  no  issue,  the  person  in  ultimate  remainder  concurring, 
though  the  M.  E.  said  that,  as  a  rule,  he  never  permitted  a  change 
into  East  India  Stock  unless  an  increase  of  maintenance  for 
children  was  neeess;irv  {Montefiore  v.  Guedalla,  1868,  W  X.  87; 
and  see  Re  Boyce.  l~>  ^V  E.  827.,  which  latter  point  was  also 
taken  by  Vice-Chancellor  Kinderslej  in  Tidier  v.  Parrott  {supra), 
in  which  case  a  provision  was  made  against  the  receipt  by  the 
tenant  for  life  of  three  dividends  in  a  year.  But  where  it  was 
shown  that  this  provision  would  prevent  the  receipt  of  any  dividend 
for  nine  months,  and  the  applicant  was  very  poor,  the  restriction 
was  dispensed  with:  Re  higram,  11  W    E.  980. 

If  the  trustees  have  invested  in  authorised  securities,  the  Court 
will  not  interfere  with  their  discretion  if  exercised  bond  fide,  and 
not  so  as  to  favour  the  tenant  for  life  or  remainderman:  Hume  v. 
Richardson,  4  D.  F  &  J  29.  But  the  Court  will,  it  seems, 
direct  an  inquiry  whether  a  particular  investment  ought  to  be 
continued:  Re  D'Eptnoix,  1914,  1  Ch.  890. 


Investment 
in  Consol-^. 


Power  to  Vary.] — Where  a  testator  directs  funds  to  be  invested 
in  Consols,  and  in  no  other  securities,  the  Court  will  not  authorise  a 
change  of  investment  to  other  trustee  investments  in  order  to 
increase  the  income:  Be  Ovey,  1900,  2  Ch.  -324;  Re  Hill,  1914, 
W  N.  132 .  But  a  direction  to  invest  trust  funds  in  one  particu- 
lar way  does  not  "expressly  forbid'  investment  in  any  of  the 
investments  authorised  by  the  Trustee  Act.  1893:  Re  Burke,  1908, 
2  Ch.  248.  The  power  of  investment  ordinaiTly  given  to  trustees 
implies  a  power  to  vary,  and  a  power  to  invest  in  land  implies  a 
power  to  sell  it:  Re  Pope  and  Easte,  1911,  2  Ch.  442;  Conv.  Act, 
1911,  s.  10.  The  statutory  power  to  vary  applies  whether  the  in- 
vestments are  made  under  the  Act  or  not:  Hume  v.  Lopes,  1892, 
A.  C.  112.  The  expression  "trust  funds"  in  sect.  3  includes 
money  invested  as  well  as  uninvested  cash:  Ibid. 

Where  the  power  is  limited  to  an  investment  in  the  purchase  of 
land,  and  there  is  a  tenant  for  life  who  could  at  once,  if  a  purchase 
were  made,  sell  under  the  Settled    Land  Act,  1862,  the   Court 
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sanctions  an  immediate  investment  in  securities  permitted  in 
respect  of  capital  money  under  that  Act,  such  as  debenture  stock: 
Re  Mackenzie,  23  C.  D.  750;  and  see  Be  Mdberlij,  M.  v.  ill., 
33  C.  D.  458:  Re  Tennwit  40  C.  D.  594:  Be  Mundif,  1891,  1 
Ch.  399. 

The  mode  in  which  the  power  to  vary  is  to  be  exeroised,  being 
a  discretion  in  the  trustees,  is  not  interfered  with  by  the  Court 
except  in  the  case  of  an  improper  exercise  of  it:  Lee  v.  Young, 
2Y.  &C.  C.  532. 

Shares.] — Unless  expressly  authorised  by  the  trust  instrument,  Private 
trustees  may  not  invest  in  shares  or  stocks  of  private  companies. 
If  the  power  is  given,  the  trustees  should  see  that  they  incur  no 
risk  of  loss  by  reason  of  anything  in  flie  articles;  for,  where  they 
contain  a  clause  giving  the  company  a  first  lien  on  shares  for  the 
debt  of  any  joint  holder,  such  a  lien  destroys  the  title  of  the  cestuis 
que  trust  if  one  of  the  trustees  becomes  bankrupt  O'W'ing  money  to 
the  company:  New  London,  d-r.  Bmilc  v.  Brocklebanlc,  "21  C.  D. 
302. 

A  power  to  invest  in  debentures  of  any  "  public  company  "  has  Company 
be«n  held  to  permit  a  purchase  of  debentures  in  a  company  incor- 
porated under  the  Companies  Act,  1862,  having  a  large  share 
capital,  part  of  which  was  uncalled,  and  whose  shares  and  deben- 
tures were  dealt  with  on  the  Stock  Exchange:  Be  Sharp,  Bickett 
v.  Sharp,  45  C.  D.  286:  the  reasons  given  being  that  a  company 
so  incorporated  is  incorporated  by  public  statute,  the  instrument  of 
its  constitution  accessible  to  tlip  public,  aud  its  shares  transferable. 
A  power  to  invest  in  debentures  of  "  any  company  incorporated 
by  Act  of  Parliament "  authorises  an  investment  in  a  company 
incorporated  by  a  Royal  Charter,  which  derives  its  authority  from  a 
special  Act  of  Parliament:  Eire  v.  Boyton,  1891,  1  Ch.  501;  but 
not  in  a  company  incorporated  by  registration  under  the  Com- 
panies Act:  Be  Smith,  Davidsmi  v.  Myrtle  1896,  2  Ch.  590. 
Public  company  in  an  English  will,  in  the  absence  of  context, 
means  a  company  registered  in  the  United  Kingdom  :  Be 
Castlehow,  Lamotiby  v  Carter,  1903,  1  Ch.  352;  but  see  Br 
Stanley,  Tennant  v.  Stanley,  1906,  1  Ch.  131,  where  the  term 
was  not  so  restricted.  But  if  a  company  is  registered  and  lias  its 
head  office  in  England,  it  is  a  company  in  the  United  Kingdom, 
though  its  property  and  operations  are  abroad:  Be  Hilton,  1909, 
2  Ch.  548. 

A  power  to  invest  in  ".•securities'"  or  "securities  for  money  '  Secuiitie*. 
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does  Bot,  in  the  absence  of  context,  authorise  an  investment  in 
shares  of  a  company,  which  are  property,  but  not  "security"  in 
its  strict  legal  meaning  of  money  charged  or  secured  on  property: 
Harris  v.  Harris,  29  Bea.  107:  In  re  Kavanagh.  29  L.  B.  Ir. 
333;  and  cf.  Ogh  v.  Knipe.  S  Eq.  434.  In  the  present  day, 
however,  the  word  "securities'  is  largely  used  as  a  synonym  for 
investments,  and  a  slight  context  wiW  be  sufficient  to  give  it  the 
more  extended  meaning:  He  Haynrr,  R.  v.  B.,  1904,  1  Ch.  176; 
and  cf .  Be  Johnson,  Greenwood  r.  Bobinson,  89  L.  T.  84;  S.  C. 
520;  Be  Gmt  d  Eason's  Contrarf,  1905,  1  Ch.  386:  Be  Tapp,  74 
L.  J.  Ch.  523. 

Companies  do  not  recognise  trusts  of  their  shares;  railway  and 
other  companies  incorporated  by  special  Acts  being  usually  pro- 
tected by  sect.  20  of  the  Companies  Clauses  Act,  1845  (8  &  9 
Vict.  c.  16),  and  other  companies  within  the  Companies  Act,  1908, 
by  sect.  27  of  that  Act,  against  taking  notice  of  trusts  of  any  kind: 
see  Simpson  v.  Molson's  Bank,  1895,  A.  C.  270,  and  post,  p.  555. 

Trustees,  being  the  registered  holders  of  shares,  are  consequently 
personally  liable  to  the  company  for  calls,  and  other  payments  in 
respect  of  them,  and  the  cestui  que  trust  is  not  a  contributory: 
Barrett's  c^ise,  4  D.  J.  &  Sm.  416;  see  Be  Cheshire  Bank, 
32  C.  D.  301;  but  see  Be  Hall  d  Co.,  37  C.  D.  712.  The  retire- 
ment of  the  trustee  does  not  put  an  end  to  his  liability,  unless  by 
transfer  or  otherwise  he  has  ceased  to  be  a  shareholder ;  Mitchell  v . 
Glasgow  Bank,  4  A.  C,  548,  567,  581,  583,  598. 

Xor  is  the  liability  limited  to  the  amount  of  the  trust  estate 
{Ex  parte  Hoare,  2  J.  &  H.  229;  LeifchiM's  case,  1  Eq.  231), 
even  where  the  liability  on  the  shares  is  unHmifced,  in  which  case 
the  whole  fortune  of  the  trustee  may  be  made  available  for  the 
caR:- 2lHir  v.  Glasgow  Bank,  4  A.  C.  337;  Fraser  v.  Murdoch,  6 
A.  C.  855;  and  each  of  several  trustees  is  severally  as  well  as 
jointly  liable  for  the  whole  amount  of  the  calls:  Ciinninghame  v. 
Glasgow  Bank.  4  A.  C.  607;  Gillespie  v.  GJa.^'qoic  Bank,  4  A.  C 
632. 

If  the  trust  estate  includes  shares  with  unlimited  liability,  the 
Court  will,  at  the  instance  of  one  of  the  trustees  who  desires  to 
sell  them,  order  a  change  into  other  investments,  though  the  other 
trustee  dissents:  Butler  v.  Withers,  1  J.  &  H.  333;  but  see  Be 
Mullen,  Mullett  v.  Haworth,  1885,  W   N.  130. 

But  a  trustee  is  not  liable  if  the  shares  liave  been  put  into  his 
name  without  his  knowledge  or  absent:  Pirn's  ease,  1  2\Iac.  &  G. 
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291 ;  Hennessy's  case,  2  Mac .  &  G .  201 .  So,  also,  where  the  shares 
are  placed  in  another  name  for  a  fraudulent  purpose:  Cox's  case, 
4  D.  J.  &  Sm.  53;  or  in  the  name  of  a  minor:  Re  Wesfnu,  '> 
Oh.  614;  Re  Richardscm,  19  Eq.  588. 

As  to  the  liability  of  a  trustee  in  the  case  of  shares  to  bearer,  Bearer 
see  Be  FinUy,  26  Bea.  182.  •  '''^'^'• 

If  shares  are  held  in  trust  for  the  company  itself,  the  trustee  Shares  held 
should  first  contract  that  he  is  not  to  be  registered:  Gray's  case,  company. 
1  C.  D.  664;   otherwise  his  liability  is  the  same  as  that  of  other 
trustees  of  shares:  Chapmaii  and  Barker's  case,  3  Eq.  361;  Cree 
V.  Scmermil  4  A.  C.  648. 

The  trustee  of  shares  is  entitled  to  be  indemnified  by  his  cestui  Indemnity 
que  trvst,  against  the  liability  he  incurs  by  becoming  the  registered  liability. 
holder:  James  v  May  (L.  E.  6  H.  L.  328),  where  he  was  trustee 
for  the  company;  Butler  v.  Cumpston,  7  Eq.  16 .  But  the  liability 
has  been  held  not  to  arise,  and  an  action  for  indemnity  does  not 
lie,  unless  calls  are  actually  made:  Hughes-HaUett  v  Indian 
Mam-moth  Gold  Mine-^.  22  C.  D.  561;  Ee  Kershau>,  WJiittaJcer  v. 
Kershau:  45  C.  D.  320;  but  see  Hohhs  v.  Wayet,  36  C.  D.  256; 
nor  does  it  arise  as  against  an  entire  estate  in  respect  of  shares  held 
to  satisfj  a  legacy  set  apaxt  and  severed  from  the  corpus  of  the 
estate:  Fraser  v.  Murdoch,  6  A.  C.  855.  The  right  of  a  trustee 
for  the  comjjany  to  indemnity  does  not  arise  until  the  debts  are 
paid,  and  the  rights  of  other  contributories  are  adjusted:  Chapman- 
and  Barker's  case,  supra. 

If  the  trustees  procure  the  payment  of  calls  by  the  tenant  for  Recouping 
life,  the  lattei'  will  be  entitled  to  be  indemnified  as  for  salvage  for  ^f^  traiant.  ^ 
the  amount  and  interest  out  of  the  shares  themselves:   Todd  v. 
Moorhouse,  19  Eq.  69. 

Payment  of  calls  by  a  remainderman  on  shares  with  unlimited  By  remain- 
liability  is  not  a  ground  for  an  order,  on  his  application,  for  a  sale 
where  the  consent  of  a  tenant  for  life  is  required  by  the  settlement, 
and  is  refused :  Parke  v    Thackray,  24  W   E .  21 . 

New  Shares.] — Ti'ustees  are  not  entitled  to  accept  new  shares  New  shares. 
offered  in  respect  of  shares  held  by  them,  but  which  they  ought  to 
have  sold,  unless  the  terms  of  the  trust  authorise  an  investment  in 
shares,  even  though  the  acceptance  of  the  new  shai'es  would  secure 
a  premium  for  the  trust  estate:  Sculthorpe  v.  Tipper,  13  Eq.  232; 
Edwards  v.  Edmunds,  34  L.  T.  522;  but  see  Re  Pugh,  1887, 
W  N.  143,  where  the  original  shares  were  to  be  retained,  and 
.'Stirling,  J.,  approved  the  acceptance  of  the  new  shares,  but  held 
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that  they  ought  to  be  sold  at  once.  Where  a  testator  gave  power 
to  retain  securities,  and  the  trust  for  investment  included  shares  in 
any  English  company,  the  trustees  were  held  to  be  entitled  to 
accept  new  shares,  and  these  were  held  not  to  form  part  of  the 
residuary  estate,  and  the  instalments  payable  in  respect  of  them 
were  declared  to  be  payable  out  of  capital:  Bevan  v  Waterhm<se, 
3  C.  D.  752. 

And  where  the  will  contained  a  power  to  postpone  conversion  so 
long  as  the  trustees  might  think  fit,  and  the  trust  for  investment 
included  shares  in  any  public  company,  it  was  held  that  the  trustees 
were  not  entitled  to  retain  stock  and  shares  in  an  American  com- 
pany which  they  had  received  in  exchange  for  two  shares  in  an 
English  steamship  company,  whose  business  the  American  com- 
pany had  taken  over:  Be  Castlehoir,  Lamonby  v.  Carter,  1903,  1 
Ch. 352. 

Trustees  directed  to  retain  shares  with  unlimited  liability,  but 
having  power  to  sell  them,  are  not  entitled  to  convert  them  into 
shares  with  limited  liability  on  the  incorporation  of  the  company 
under  the  Companies  Acts:  Re  Morris,  Bucknill  v.  Morris,  33 
W.  R.  445.  But  where  a  testator  authorised  his  trustees  to  retain 
any  part  of  his  estate  "  in  its  present  form  of  investment,"  and 
subsequently  certain  shares  which  he  had  held  in  a  limited  com- 
pany were  on  the  reconstruction  of  that  company  exchanged  for 
preference- and  ordinary  shares  of  a  new  company,  no  alternative 
terms  being  offered  by  which  shareholders  might  have  received 
payment  in  cash  instead  of  shares,  it  was  held  that  the  trustees 
were  entitled  to  retain  the  shares  in  the  new  company:  Be  Smith, 
Smith  V.  Lems,  1902,  2  Ch.  667.  The  correctness  of  this  deci- 
sion was,  however,  doubted  in  Be  Anson,  1907,  2  Ch.  424. 

The  question  whether  bonuses  or  new  shares  form  part  of 
capital  or  income  depends  upon  whether  the  payment  or  allotment 
is  made  by  the  company  as  for  dividend  or  as  an  increase  of 
capital:  see  ante,  p.  287. 

Preferetce  Preference  Shares.] — A  power  to  invest  "  upon  the  security  of 

shares.  (-[^g  fmjds  of  any  company  incorporated  by  Act  of  Parliament," 

does  not  warrant  an  investment  in  preference  shares,  though  de- 
bentures might  be  included  in  the  power,  the  reason  being  that 
the  interest  on  the  shares  was  secured  only  on  the  profits  of  the 
concern:  Karris  v.  Karris,  29  Bea.  107;  but  where  the  power  was 
t-o  invest  in  the  "stocks,  shares  or  securities"  of  any  such  com- 
pany, preference  shares  bearing  a  fixed  rate  of  interest  were  held 


PREFERENCE  SHARES — FOREIGN  STOCKS.  387 

to  be  within  the  power:  Consterdine  v.  Consterdine,  31  Bea.  330. 

A  power  to  invest  in  preference  stock  does  not  authorise  trustees 

to  invest  in  preference  shares  of  a  joint  stock  company :  Re  Willis, 

1911,  2  Ch.  563.     But  unless  expressly  forbidden,  trustees  may 

invest  in  preference  stock  of  railways  by  sect.  1  (g)  of  the  Trustee 

Act,  ante,  p.  375. 

Foreign  Stocks.! — Where  there  is  a  trust  to  invest,  giving  an  Before  action 
.,,,,..  ...  to  admimster. 

uncontrolled  discretion  to  the  trustees  as  to  the  securities  they 

should  select,  without  specifying  any,  they  will  not  be  liable  in 

respect  of  investments  on  foreign  bonds  when  they  have  otherwise 

acted  bond  fide:  Be  Broun,  B.  v.  B.,  29  C.  D.  889,  where  the 

investments  had  been  made  before  the  administration  action,  and 

there  had  been  no  loss;  cf .  Re  Smith,  Smith  v.  Thompson,  1896,  1 

Ch.  at  p.  75 ;  Leiri.s  v.  yobbs.j  8  C .  D .  591 .    But  however  lai-ge  the  After  action 

discretion  of  the  trustees,  if  the  Court  is  called  upon  to  administer 

the  fund,  and  especially  if  infants  are  interested  in  it,  the  Court 

will  not  allow  investments  in  foreign  securities,  and  exercises  an 

independent  diseretion  as  to  the  investments  it  will  permit:  Bethell 

V.  Abmhmn,  17  E.j,.  24;  and  see  Re  D'Epinoix,  1914,  1  Ch.  890. 

"  Stocks  in  the  foreign  funds  "  include  any  foreign  security  for  "Foreign 
which  the  faith  of  a  foreign  government  is  pledged — including  the 
funds  of  a  constituent  state,  such  as  Virginia  or  Maryland  bonds: 
Ellis  V.  Eden,  23  Bea.  543;  or  Ohio  stock  or  Georgia  bonds: 
Cadett  V.  Earle,  5  C.  D.  711 ;  but  not  colonial  bonds:  Hull  v.  Kill, 
4  C.  D.  97;  and  Greek  bonds,  though  guaranteed  by  this  country, 
were  held  not  to  be  "  Government  securities  ":  Burnie  v.  Getting, 
2  Coll.  324. 

But  a  power  to  invest  in  the  stocks  or  securities  of  a  colony  Colonial 
does  not  extend  to  stocks  of    any  province  of    the  dominion  of 
Canada,  unless  such  province  has  complied  with  the  Colonial  Stock 
Act,  1900:  Re  Maryon-Wilso7i,  1912,  1  Ch.  55. 

It  seems  that  if  an  investment  in  foreign  stocks  is  authorised,  ^°'"®'^" 
and  the  fund  is  in  Court,  Italian  or  other  bonds  with  coupons 
payable  to  bearer  will  be  received  by  the  Paymaster-General,  and 
in  a  proper  case  the  Court  will  allow  such  investments    to    be 
retained:  Re  Brarkenhtiry,  22  W    R.  682. 

But  the  Court  looks  to  the  political  condition  of  the  foreign  Discretion  of 
country,  and  does  not  sanction  an  investment  in  foreign  stocks, 
though  authorised,  during  civil  war  or  other  disturbances:    Re 
Knowles,37L.  J.  Ch.  840. 

25  (2) 
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InTestment  on  Personal  Security.]— It  has  long  been  estab- 
lished that  an  advance  of  trust  money  upon  bonds,  bills,  notes, 
covenants,  or  other  personal  security,  is  a  breach  of  trust,  unless 
the  terms  of  the  trust  authorise  it  in  the  clearest  manner:  Phillip- 
son  V.  Gatty,  7  Hare.  516;  Groom  \.  Booth,  1  Drew,  548.  And 
the  circumstance  that  infants  are  interested  makes  the  rule,  if 
possible,  more  strongly  applicable:  PotoeU  v.  Evans,  5  Ves.  839, 
843. 

The  fact  that  the  borrower  is  solvent  and  in  good  credit  at  the 
time  does  not  absolve  the  trustees:  Styhs  v.  Guy.  1  !Mac.  &  G. 
422. 

A  trustee  must  not  deposit  money  at  interest  with  a  broker  or 
agent  while  an  investment  is  being  found:  that  is  a  lending  on 
personal  security:  per  Lord  Blackburn,  in  Speight  v.  Gaunt,  9 
A.  C. 1. 

Even  where  the  power  authorises  the  trustees  to  "  place  out  at 
interest  as  the  trustees  should  see  occasion,''  though  apparently 
warranting  an  advance  on  personal  security,  it  was  held  that  it 
did  not:  Pocock  v.  Reddingion,  5  Ves.  794:  'Wilkes  v.  Stewcard, 
G.  Coop.  6;  nor  was  a  trust  to  "'  lay  out  in  the  best  security  that 
could  be  got "'  held  to  be  fulfilled  by  taking  a  promissory  note, 
which  is  mere  evidence  of  a  debt,  and  not  a  security  for  money, 
such  a?  land  or  some  property  "  which  may  be  answerable  for  the 
money":  Byder  v.  Bickerton.  3  Sw.  80,  n.:  and  see  Darke  v. 
Martyn.  1  Bea.  525,  a  case  of  a  loan  on  the  promissory  notes  of  a 
banker,  bearing  interest:  and  Ex  pco-te  Geaves,  8  D.  M.  &  G. 
291,  a  loan  to  bankers  on  the  security  of  certain  bonds. 

The  concurrence  of  sureties  in  a  bond  given  to  the  trustees, 
though  diminishing  the  risk,  does  not  make  the  advance  less  a 
breach  of  trust:  Holmes  v.  Dring,  2  Cox.  1;  Watts  v.  Girctlesfone, 
6  Bea.  188. 

A  power  to  place  out  trust  money  at  interest,  or  on  real  and 
personal  security,  does  not  authorise  the  advance  of  it  as  a  loan 
to  the  husband  of  the  tenant  for  life,  or  for  carrying  on  a  trade: 
Langston  v.  Ollivant.  G.  Coop.  33;  Cook  v.  Good  fellow.  10  Mod. 
496:  and  see  Sawyer  v.  Saicyer.  28  CD.  595. 

A  power  to  call  in  money  and  to  invest  it  at  greater  interest,  if 
the  trustees  are  able  to  do  so,  does  not  warrant  the  purchase  of  an 
annuity:  Fitzgerald  v.  Pr ingle,  2  Moll.  534.  Where  a  testator 
gave  power  to  a  trustee  to  invest  on  "heritable  or  personal 
security,"  and  he  had  during  his  lifetime  been  in  the  habit  of 
lending  money  to  the  trustee.  Lord  Thurlow  permitted  money 
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owing  at  the  death  to  remain  on  loan  to  the  trustee,  but  ordered 
him  to  pay  5  per  cent,  interest:  Forbes  v.  Eoss,  2  B.  C.  C.  430; 
and,  under  similar  words,  a  loan  to  a  husband  by  a  wife  before 
marriage,  the  debt  being  included  in  their  marriage  settlement, 
was  allowed  to  continue  till  further  order  upon  the  husband 
executing  a  bond  at  5  per  cent,  interest:  Piclxwd  v.  Anderson,  13 
Eq.  608. 

It  need  hardly  be  said  that  where  trustees,  authorised  to  invest 
on  personal  security,  do  so  merely  to  accommodate  the  borrower 
or  to  benefit  themselves,  they  will  be  liable  for  any  loss:  Langston 
V.  OJUvant,  G.  Coop.  33;  Re  Smith,  1896,  1  Ch.  71. 

Where  there  was  a  power  to  lend  to  the  husband  a  specific  sum  Eepetition  of 
on  a  bond  and  a  policy,  and  new  trustees  were  to  have  the  powers  10*^11°"^^ 
of  the  original  ones,  the  whole  sum  having  been  lent  and  repaid, 
the  new  trustees  were  held  to  have  power  to  advance  it  again: 
Versturme  v.  Gardiner,  17  Bea.  338.  An  authorised  loan  to  a 
husband  on  his  covenant  to  ]jay  in  six  months  may  be  renewed: 
CJuUy.  Child,  -20  Bea.  50. 

If  the  power  include  a  loan  to  a  co-trustee,  the  other  trustee  Loan  to 
is  not  liable  for  its  loss,  if  he  have  not  conti"ibuted  to  it  by  any 
conduct    or    neglect    on    his    part:    Paddon    v.    Richardson,    7 
D.  M.  &  G.  563.      But  a  general  power  to  lend   on    personal 

security  does  not  authorise  a  loan  to  a  co-trustee:  v    Walker, 

5  Russ.  7;  Stickney  v.  Seicell,  1  My.  &  Cr.  8. 

Trust  money  cannot  be  lent  to  one  of  the  trustees  on  mortgage, 
for  if  the  security  were  taken  in  the  joint  names  of  all  the  trustees, 
the  covenant  for  payment  of  principal  and  interest,  if  made  by 
the  mortgagor  with  himself  and  the  other  trustees,  would  be  void : 
Xapier  v.  Williams.  1911,  1  Ch.  361. 

The  fact  that  the  consent  of  a  tenant  for  life  is  required  to  the  Loan  to  life 
exercise  of  the  power  does  not  make  a  loan  on  the  personal  security 
of  the  tenant  for  life  an  improper  investment  if  there  is  a  reason- 
able prospect  of  its  being  recouped  to  the  settlement:  Re  Laing's 
Settlement,  Lcdng  v.  Radcliffe,  1899,  1  Ch.  593. 

A  power  to  lend  to  A.   and  B.   extends  to  a  loan  to  either:    Power  to 
Parker  v  Blexam,  20  Bea.  295.  {^"LveraL" 

Executoi-s  in  trust  finding  a  sum  outstanding  on  the  bond  of  a  Eenewal  of 
trustee  for  a  minor,  may,  it  seems,  renew  it  with  the  minor  himself  ^^"^ 
on  his  majority:  Charlton  v.  Durham.  4  Ch.  433.    As  to  getting 
in  sums  outstanding  on  personal  security,  see  ante,  p.  270. 

If  there  is  a  change  in  the  firm  to  whom  a  loan  is  authorised  to 
be  made  or  continued  {Cummins  v.  Cvmmins.  3  J.  d'  L.  64:  Re 


390 


THE  IWESTMENT  OF  TRUST  FUNDS. 


Foim  of 

consent. 


Prospectire 
consent. 


Subsequent 
consent. 


Consent  by 
infant. 


Tucl-er.  T  v.  T.,  1894.  1  Ch.  724:  Smith  v.  PatricT{.  1901, 
A.  C.  282  ,  or  in  the  circumstances  of  a  husband  to  whom  the 
trustees  are  required  to  lend  money  {Boss  v.  Godsall,  1  Y.  &  C.  C. 
617;,  the  trustees  should  call  in  or  refuse  to  lend  the  money,  as 
the  case  may  be. 

Consents  to  Investment  on  variation  of  Investment.] — Such 

consents  must  be  obtained  in  strict  accordance  with  the  directions 
on  the  point  in  the  settlement;  and  this  requirement  is  expressly 
preserved  by  sect.  3  of  the  Act,  which  enacts  that  "every  power 
conferred  by  this  Act  shall  be  exercised  according  to  the  direction 
of  the  trustee,  but  subject  to  any  consent  required  by  the  instru- 
ment (if  any)  creating  the  trust  with  respect  to  the  investment  of 
trust  funds." 

Thus  a  prospective  consent  is  ineffectual  to  protect  the  trustees 
{Child  T.  Child,  20  Bea.  50);  for  the  consent  should  be  given  only 
for  the  purpose  of  an  investment  immediately  contemplated;  but 
a  purchaser  of  a  life  interest  upon  terms  that  the  tenant  for  life  is 
not  to  consent  to  a  change  of  investment,  may  be  bound  by  such  a 
condition:  Reynolds  v.  Pipkin,  33  Sol.  J.  92.  A  subsequent  con- 
sent is  not  effectual  {Bateman  v.  Davis,  3  !Madd.  98)  unless  the 
cestui  que  trust,  whose  consent  was  required,  shows  his  acquiescence 
by  some  act,  as  where  he  receives  dividends  in  respect  of  the  new 
investment  without  complaint:  Stevens  v.  Robertson,  37  L.  J.  Ch. 
499;  Re  Massingberd,  Ckake  v.  Trelawney,  63  L.  T.  296;  and,  if 
funds  are  not  to  be  called  in  without  the  consent  of  the  settlor, 
the  trustee^  are  not  liable  if  the  funds  are  lost  before  such  consent 
is  given:  Be  Ma/ineville  v.  C rartipton-,  IV  &  B.  354;  but,  if  the 
consent  is  refused,  the  Court  will  order  the  fund  to  be  called  in  if 
the  rights  of  remaindermen  are  in  danger:  Costello  v.  O'Rorke, 
It.  E.  Eq.  172. 

It  has  been  held  that  an  infant  can  exercise  a  power,  even 
though  it  be  coupled  with  an  interest,  if  an  intention  appears  that 
it  should  be  exerciseable  during  minority;  and,  therefore,  that  an 
infant  married  woman  can  consent  to  a  re-investment  of  trust 
funds  under  a  settlement  made  by  her  ^\ith  the  sanction  of  the 
Court:  Re  Cardross,  7  C.  D.  728;  cf.  Re  D'Angibau,  Andrews  v. 
Andrews,  15  C.  D.  228. 

Investment  on  Mortgage.] — Trustees,  unless  expressly  pro- 
hibited by  the  trust,  may,  under  the  General  Order  and  the  Act. 
which  IS  retrospective  (awte,  p.  374),  lend  money  on  freehold 
or  copyhold  securities. 


INVESTMENT  ON  MOKTGAGJi:.  391 

The  trusteeii  should  take  a  first  legal  mortgage,  and  should  uot  Legal 
lend  or  leave  anj  part  of  the  trust  funds  outstanding  upon  an  """^  ^^^^' 
equitable  deposit  of  deeds,  with  or  without  a  memorandum  or 
undertaking  to  execute  a  legal  mortgage:   Webb  v.  Ledscim,  1 
K.  &  J.  385;  SioaffieM  v.  Nelscm,  1876,  W.  N,  255. 

Trust  monej  cannot  be  lent  to  one  of  the  trustees  on  mortgage.  Advance  to 
however  good  the  security,  for  he  cannot  act  both  as  mortgagor  and  ^rastees  on 
mortgagee,  and  the  covenant  for  payment  if  made  by  the  mort-  mortgage, 
gagor  \\'ith  himself  and  the  other  trustees  would  be  void:  iS'apier 
V   Williams,  1911,  1  Ch.  361. 

Where  the  power  does  not  expressly  authorise  a  loan  on  lease-  Leasehold, 
hold  mortgages  of  property  held  on  short  terms,  with  liability  to 
covenants  and  forfeiture,  such  an  investment  would  be  a  breach  of 
trust:  Townend  v.  Totmiend,  1  Giff.  201,  211;  Cadogan  v.  Essex, 
2  Dr.  227;  Ee  D'Epinoix,  1914,  1  Ch.  890.     An  express  power 
to  lend  on  leasehold  security  in  Ireland  has  been  held  to  authorise  Lifeholds. 
a  mortgage  on  leaseholds  for  lives:  Macleod  v    Annesley,  16  Bea. 
600.      Long  terms  are  now  authorised  as  an  investment  under  Long  term, 
such  a  power  by  sect.  5,  sub-sect.    (1)   (a),  post,  p.  394.     And 
the  absence  of  inquiry  into  the  lessor's  title  on  a  mortgage  of  Lessor's  title, 
leaseholds  is  not  a  breach  of  trust:   see  sect.  8,  sub-sect.   (2j,  of 
the  Act,  post,  p.  395. 

A  power  to  advance  on  real  securities  does  not  include  a  mort-  Life  interest 
gage  of  a  life  interest  in  freeholds  further  secured  by  a  policy  on  ^"   ^°  ''^' 
the  life:  Lander  v.  Western,  3  Drew.  389;  Fitzgerald  v.  Fitz- 
gerald,  6  Ir.  Ch.  R.  145. 

It  is  doubtful  whether  turnpike  bonds  are  real  securities  for  the  Turnpike 
purpose  of  investment:   Robinson  v.  Robinson,  1  D.  M.  &  G. 
247;  Holgate  v.  Jennings,  24  Bea.  623,  630;  nor  do  they  pass  by 
will  as  real  securities :  Cavendish  v .  Cavendish,  30  C .  D .  227 

A  loan  secured  on  the  dues,  rates,  and  receipts  of  a  harbour  trust  Harbour 
is  not  a  loan  on  real  security:  Hutton  v.  Annan,  1898,  A.  C.  289. 

Freehold  ground  rents  secured  upon  newly-erected  houses  may  Ground  rents, 
be  taken  as  a  security  by  trustees,  and  the  houses  themselves  maj' 
be  taken  into  account  as  enhancing  the  value:  Vickery  v.  Evans, 
33  Bea.  376;  and  see  Re  Peyton,  7  Eq.  463. 

Trustees  who  are  authorised  to  lend  trust  money  on  the  security  Cottapo 
of  leasehold  property  are  entitled  to  lend  it  on  the  security  of  ^^  ^^^  ^' 
cottage  property  let  on  weekly  tenancies,  but  the  amount  which 
they  ma}-  lend  must  depend  on  the  circumstances  of  each  parti- 
cular case:  Re  Solomon,  1912,  1  Ch.  261. 

A  stock  mortgage  under  which  a  specified  amount  of  stock  is  to  stock 
be  replaced  by  the  mortgagor  in  lieu  of  repaying  a  fixed  principal  ^"^^S^s^- 
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sum  is  not  a  proper  form  of  investment  for  trustees:  Whitney  v. 
Smith,  4  Ch.  513;  and  see  Bromley  v.  Kelly,  39  L.  J.  Ch.  274. 

A  sub-mortgage  is  a  form  of  security  which  trustees  may  safely 
take,  as  it  gives  the  additional  advantage  of  two  several  covenants 
for  payment:  Smethiirst  v.  Hastings,  30  C.  D.  -490. 

A  second  mortgage,  without  getting  the  legal  estate,  is  objec- 
tionable, not  alone  because  it  is  not  a  first  mortgage,  though  the 
legal  estate  has  been  said  to  be  "  the  most  useful  part  of  a  mort- 
gage security"  (per  Kekewich,  J.,  in  Wehh  v.  Jonas,  39  C.  D. 
660),  but  a  second  mortgagee  is  not  properly  entitled  to  the  posses- 
sion of  the  title-deeds,  and  he  has  no  control  over  the  proper 
exercise  of  his  powers  by  the  first  mortgagee,  whom  he  may  be 
unable,  when  desirable,  to  redeem  in  consequence  of  the  want  of 
trust  fund?  applicable  to  the  purpose:  Xorris  v.  Wright,  14  Bea. 
307:  F Older  v.  Reynal,  3  Mac.  &  G.  500;  Waring  v.  Waring, 
3  Ir.  Ch.  R.  337:  Drosier  v.  Brereton,  15  Bea.  222:  Lockhart  v. 
Eeilly,  1  D.  &  J.  464,476. 

If  a  trustee  does  invest  on  a  second  mortgage,  it  becomes 
incumbent  upon  him  to  look  the  more  strictly  to  the  question  of 
value:  N orris  v.  Wright,  suyra;  and  the  onus  is  upon  him  to  show 
that  it  is  a  proper  investment:  Want  v.  Campain,  9  T.  L.  E.  254. 

Owing  to  the  registration  laws  affecting  incumbrances  on  lands 
in  Ireland;  and  the  practice  in  that  country  not  to  decree  fore- 
closure in  actions  concerning  mortgages,  a  puisne  mortgage  on  land 
in  Ireland  is  a  less  undesirable  security  than  a  puisne  mortgage  on 
land'  in  England,  and  it  has  been  held  in  the  Irish  Courts  that  a, 
loan  on  second  mortgage  of  land  in  Ireland  is  not  in  itself  a  breach 
of  trust:  Smithwic'kv.  'Smith wick.  12  Ir.Ch.Eep.  181;  Crampton 
V.  Walker,  31  L.  E.  Ir.  437;  but  this  view  would  only  be  taken 
by  the  English  Courts  in  very  exceptional  cases,  if  at  all: 
Chapman  v.  Browne.  1902,  1  Ch.  785. 

In  the  absence  of  an  express  power,  it  is  a  breach  of  trust  for 
trustees  under  a  power  to  invest  in  their  names  on  '  real  securities,  ' 
to  lend  money  secured  by  the  same  mortgage  with  other  money 
lent  by  other  persons  upon  the  same  property,  or,  as  it  is  called, 
upon  a  "contributory  mortgage":  Webb  v.  Jonas,  39  C.  D.  66.0; 
and  see  Re  Massingbird,  63  L.  T.  296.  A  trustee  who  lends  on 
a  contributory  mortgage  does  not  act  reasonably,  and  ought  not  to 
be  excused  under  sect.  3  of  the  Judicial  Trustees  Act,  1896:  Re 
Dive,  1909,  1  Ch.  328.  Where  trustees  lent  money  on  a  con- 
tributory mortgage  on  the  advice  of  their  solicitors,  who  also 
advanced  part  of  the  mortgage  money,  it  was  held  that  the  soli- 
citors might  be  liable  in  damages  to  their  cUents,  but  the  trustees 
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were  not  entitled  to  priority  as  against  the  assignee  of  the  solici- 
tor: Stoke,^  V.  Prance,  1898,  1  Oh.  212.  After  a  trust  legacy  has 
been  set  apart  by  appropriating  a  specific  security  to  satisfy  it, 
trustees  are  not  justified  in  selling  that  security,  and  investing  the 
proceeds  and  other  moneys  in  mortgages  to  answer  the  legacy  and 
also  other  interests  of  beneficiaries:  Be  Walker,  W  v.  W.,  62 
L.  T.  449.  See,  as  to  the  concurrence  of  trustees  with  others  in 
a  sale,  ante,  p.  332;  and  as  to  joining  in  one  lease  properties  held 
under  different  trusts,  see  Tolson  v.  Sheard,  5  C.  D.  19.  It  may 
be  added  that,  notwithstanding  the  above  objections,  it  is  not 
unusual  to  give  express  power  to  trustees  to  lend  on  a  contributory 
mortgage . 

Where  there  is  a  power  to  invest  on  real  securities,  an  investment  Equitable 
on  an  equitable  mortgage  created  by  deposit  of  title  deeds  together  ^  ^  ^  ^^' 
with  an  agreement  to  create  a  legal  mortgage,  if  required,  does  not 
constitute  a  breach  of  trust  merely  by  reason  of  the  trustee  failing 
to  have  a  legal  mortgage  executed:  Hioaffield  v.  Nelson,  1876, 
W  N.  25-5.  Such  a  mortgage  is,  however,  undesirable,  as  in  the 
event  of  the  legal  estate  getting  into  the  hands  of  a  purchaser  for 
value  without  notice  the  trustees  might  be  ousted  and  held  respon- 
sible for  any  consequent  loss:  see  Noi'ris  v.  Wright,  14  Bea.  at 
p.  308;  and  dicta  in  Chapman  v.  Browne,  1902,  1  Ch.  785. 

A  mortgage  of  registered  land  should  be  by  registered  charge  Registered 
with  the  addition  to  the  statutory  form  of  a  conveyance  of  the 
legal  estate:  see  rule  107  of  the  Land  Transfer  Eules,  1898.     The 
registered  proprietor  of  a  charge  is,  however,  in  a  better  position 
than  an  equitable  mortgagee,  and  the  omission  to  procure    the 
conveyance  of  the  legal  estate  probably  would  not  constitute  a 
breach  of  trust.     The  question  has  not  been  decided  whether  a 
trustee  who  takes  a  mortgage  subject  to  a  registered  chai-ge  is 
guilty  of  a  breach  of  trust.     The  money  is  now  simjDly  stated  to  joint 
be  advanced  as  money  belonging  to  the  lendei-s  on  a  joint  account,  *''<=°""'- 
the   effect   of   which   is,   by  sect.   61    of  the   Convleyancing   Act, 
1881,   to   make  the  receipt  of  mortgage   or  sale  money  by  the 
survivor  or  his  representatives  a  good  discharge,  again  without 
disclosing  the  trust. 

Trustees  are  not  necessarily  liable  for  taking  a  mortgage  with-  Clauses  in 
out  a  covenant  to  repair  by  the  mortgagor,  or  without  a  clause  ™*"^  ^^'^' 
precluding  the  mortgagor  from  granting  occupation  leases:  Shaw 
V.  Cates,  1909,  1  Ch.  389. 

It  is  not  necessarily  a  breach  of  trust  to  take  a  mortgage  without  Mortgage 
a  power  of  sale:  Farrar  v.  Barraclough,  2  Sm.  &  G-.  231;  but  see  po-wer  of  sale. 
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Trust  for  sale 
after  fore- 
closure. 


Mortgage  f  i^t 
term. 


Mortgage 
after  adminis- 
tration decree. 

Lonff  terms. 


Loclchart  v.  JteUly,  1  D.  &  J.  464.  A  power  of  sale  i.<  now 
implied  in  every  mortgage  by  deed  under  sect.  19  of  the  Con- 
veyancing Act,  1881,  where  the  power  is  not  expressly  excluded. 

Where  property  vested  in  trustees  by  way  of  security  be^'omes 
discharged  from  the  right  of  redemption,  it  is  held  by  them  on 
trust  for  sale,  with  power  to  postpone  such  sale  for  such  time  as 
they  think  proper:  Conveyancing  Act,  1911,  s.  9. 

A  mortgage  for  a  term  certain  is  not  a  breach  of  trust;  but  if 
parties  become  absolutely  entitled  before  the  expiration  of  the  term 
they  may  either  have  a  transfer  of  the  security,  or  it  must  be 
realised,  the  trustees  being  liable  for  any  loss:  Vkkery  v  Evans, 
33  Bea.  376. 

The  rule  of  the  Court  is  not  to  permit  a  trustee,  after  a  deci-ee, 
to  lay  out  money  on  mortgage  without  a  previous  application  to 
the  Court:   BetheU  v.  Abrahwtu  1~   Eci-  '24. 

By  sect.  -5  (1 .  ya}.  ante,  p.  379,  of  the  Trustee  Act,  1893,  a 
trustee  having  power  to  invest  in  real  securities  is  authorised  to 
invent  upon  mortgage  of  property  held  for  an  unexpired  term  of 
not  leis  than  "200  years,  and  not  subject  to  any  reservation  of  rent 
greater  than  one  shilling  a  year,  or  to  any  right  of  redemption, 
or  any  condition  for  re-entry  except  for  non-payment  of  rent. 

It  will  be  seen  that  this  section  is  retrospective:  and  that  the 
nature  of  the  prescribed  term  is  one  which  permits  of  its  enlarge- 
ment into  a  fee  under  sect.  6-5  of  the  Conveyancing  Act,  18S1,  a 
course  which  •^^■ould  apparently  be  open  to  the  trtistees  only  upon  a 
foreclosure  or  a  sale  under  the  power.  It  had  previously  to  this 
Act  been  doubted  whether  a  mortgage  for  a  long  term  came  within 
the  power  to  invest  in  "  real  securities  ":  lie  Bayd,  14  C.  D.  626; 
Leigh  v.  Leigh,  3-5  W   E.  121. 


Precautions 
on  lending  on 
mortgage. 


Trustee  Act,  1893,  ss.  8  and  9-^— By  sect.  S  of  the  Trustee 
Act,  1893,  which  replaces  the  Trustee  Act,  1S8S,  s.  4,  it  is  enacted 
that:— 

"  (1.)  A  trustee  lending  money  on  the  security  of  any  property 
on  which  he  can  laT\-fully  lend  shall  not  be  chargeable  with  breach 
of  trust  by  reason  only  of  the  proportion  borne  by  the  amount  of 
the  loan  to  the  value  of  the  property  at  the  time  when  the  loan 
was  made,  provided  that  it  appears  to  the  Court  that  in  making 
the  loan  the  trustee  was  acting  upon  a  report  as  to  the  value  of  the 
property  made  by  a  person  whom  he  believed  to  be  an  able  prac- 
tical surveyor  or  valuer,  instructed  and  employed  independently 
of  any  owner  of  the  property,  whether  such  surveyor  or  valuer 
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carried  on  business  in  the  locality  where  the  property  is  situate  or 
elsewhere,  and  that  the  amount  of  the  loan  does  not  exceed  two 
eifual  third  parts  of  the  value  of  the  property  as  stated  in  the 
report,  and  that  the  loan  was  made  under  the  advice  of  such 
surveyor  or  valuer  expressed  in  such  report. 

"  (2.)  A  trustee  lending  money  on  the  security  of  any  leasehold 
property  shall  not  be  chargeable  with  breach  of  trust  only  upon, 
the  ground  that  in  making  such  loan  he  dispensed,  either  wholly 
or  partly,  with  the  production  or  investigation  of  the  lessor's  title. 

"  (3.)  A  trustee  shall  not  be  chargeable  with  breach  of  trust 
only  upon  the  ground  that,  in  efiecting  the  purchase  of  or  in 
lending  money  upon  the  security  of  any  property,  he  has  accepted 
a  shorter  title  than  the  title  which  a  purchaser  is,  in  the  absence  of 
a  special  contract,  entitled  to  require,  if  in  the  opinion  of  the  Court 
the  title  accepted  be  such  as  a  person  acting  with  prudence  and 
caution  would  have  accepted. 

"  (4.)  This  section  applies  to  transfers  of  existing  securities  as 
A\'ell  as  to  new  securities,  and  to  investments  made  as  well  before 
as  after  the  commencement  of  this  Act,  except  where  an  action  or 
other  proceeding  was  j)ending  with  reference  thereto  on  the 
twenty -fourth  day  of  December,  1888.'" 

By  sect.  9  of  the  same  Act  it  is  enacted  that — 

"  (1.)  Where  a  trustee  improperly  advances  trust  money  on  a 
mortgage  security  which  would  at  the  time  of  the  investment  be  a 
.  proper  investment  in  all  respects  for  a  smaller  sum  than  is  actually 
advanced  thereon,  the  security-  shall  be  deemed  an  authorised 
investment  for  the  smaller  sum,  and  the  trustee  shall  only  be 
liable  to  make  good  the  sum  advanced  in  excess  thereof,  with 
interest." 

The  impropriety  here  referred  to  means  impropriety  only  a&  to 
the  amount  advanced,  and  the  section  does  not  apply  to  cases  of 
investments  otherwise  improper,  when  the  whole  loss  must  be  made 
good  by  the  trustees:  Re  Walker,  W  v.  TT'  .  (r2  L.  T.  449;  JoJies 
V.  JuUwK  25  L.  E.  Jr.  45;  Blyth  v.  Flmlgate,  1891,  1  Ch.  337. 

"  (2.)  This  section  shall  apply  to  investments  made  as  well 
before  as  after  the  passing  of  this  Act,  except  where  some  action 
or  other  proceeding  shall  be  pending  with  reference  thereto  at  the 
passing  of  this  Act." 

Sect.  8  is  a  relieving  section  and  does  not  impose  a  statutory  Efleotof  Act. 
obligation  on  trustees  to  take  a  valuation:  Palmer  v    Emerson, 
1911,    1    Ch.   758.      It  relieves   the  trustees   from   the   burden 
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formerly  cast  upon  them  of  investigating  for  themselves  the  nature 
of  the  security;  Be  Solomon,  1912,  1  Ch.  261. 

The  section  merely  protects  trustees  who  under  certain  circum- 
btanees  act  upon  a  proper  report  by  an  independent  valuer.  It 
does  not  abrogate  all  distinction  between  agricultural  land  and 
houses  or  trade  buildings,  nor  does  it  indicate  that  a  prudent  man 
may  prima  facie  be  content  in  all  cases  with  a  margin  of  one-third . 
At  most,  it  suggests  that  the  extra  margin  beyond  the  one-third 
depends  on  the  particular  circumstances  of  each  case,  and  assumes 
that  whatever  be  the  nature  of  the  property,  the  valuer  will  advise 
with  a  view  to  securing  the  trust  money  and  not  merely  with  a 
view  to  protect  the  trustees  from  liability .  It  is  as  true  now  as  it 
was  before  the  Act  that  the  amount  to  be  lent  must  depend  on  the 
nature  of  the  property  and  the  circumstances  of  the  case:  Shaw 
V.  Cates,  1909,  1  Ch.'389. 

With  regard  to  the  valuation  itself,  the  Act  leaves  untouched 
some  points  which  have  arisen  upon  the  validity  of  the  apipoint- 
ment  of  the  valuer  and  the  duties  of  trustees  in  the  matter,  and 
these  will  be  noticed  further  on;  and  although  the  section  is 
retrospective,  except  in  the  ease  of  actions  pending  on  the 
"2-tth  December,  1888,  stUI,  for  the  full  comprehension  of  the 
subject,  it  may  be  useful  to  refer  to  the  authorities  which  are 
affected  by  the  new  law. 

PreTious  state  The  "  Two-thirds  '  and  "One-half"  Rules.] — The  limit  im- 
o  the  law.  posed  by  the  two-thirds  rule  has  long  been  recognised  in  practice 
Seieell.  '  ^  ^  Convenient  guide:  and,  at  all  events  since  the  case  of  SticJcney 
V.  Sewell  (1  M.  &  Or.  13),  has  on  many  occasions  received  judicial 
sanction.  That  was  a  case  in  which  a  loan  was  made  to  one  of  the 
trustees  and  his  partner  upon  a  windmill,  a  watermill,  and  a  house; 
and  Lord  Cottenhaon  said:  "  To  advance  two-thirds  is  admitted 
to  be  within  the  rule  of  ordinary  prudence,  but  that  is  with  respect 
to  property  of  a  permanent  value,  as  freehold  land.  The  same 
rule  does  not  apply  to  property  in  houses,  which  fluctuates  in 
Strettonf.  value  and  is  always  deteriorating."  In  Stretton  v.  AshmMl  (3 
Dr.  12;,  Vice-Chancellor  Kindersley  adopted  this  statement  of 
the  rule  where  the  advance  was  upon  a  malthouse  and  buildings 
used  in  the  trade,  stating  that,  as  such  property  is  liable  to 
fluctuate  in  value,  trustees  should  not  invest  upon  it  without  a 
large  margin  for  depreciation.  And  a  similar  test  was  applied  in 
Phillipson  v.  Gatty  (7  Ha.  516.  526);  and  in  Hoby  v.  Green 
(1884,  W    X.  236),  a  loan  to  a  builder  of  more  than  half  the  value 
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of  unlet  houses  was  held  to  be  an  imprudent  investment.  In 
Jones  V.  Lewk  (3  De  G.  &  Sm.  471),  the  rule  seems  to  have 
been  departed  from,  but  this  case  was  reversed  on  appeal, 
26th  February,  1852,  A.  1851,  698.  The  authority  of  Stickney 
V.  SeireU  was  aguin  recognised  in  Budge  v.  Gummo-w  (7  Ch.  719),  Bud^e  v. 
a  case  of  a  mortgage  of  a  freehold  hotel,  which  was  held  to  be  a  ""'"""''• 
speculative  investment  in  which  not  more  than  half  the  value 
should  have  been  placed.  In  all  these  cases  the  rule  that  two- 
thirds  of  the  value  of  lands  might  safely  be  lent  was  not  im- 
pugned: and  see  Fowler  v.  Reynal,  3  Mac.  &  G.  509. 

Coming  then  to  more  recent  cases  in  which,  though  recognised, 
the  rule  has  been  supposed  to  have  been  relaxed,  and  a  broader 
rule  laid  do'WTi,  under  which,  if  the  trustees  have  acted  as  prudent 
men  would  act  in  their  own  concerns,  they  will  be  absolved  if  they 
have  lent  rather  more  than  two-thirds,  it  will  be  sufficient  to  refer 
to  Godfrey  v.  FauJhier  (23  C.  D.  483,  490):  Smethun^t  v. 
Hastmgs  (30  C.  D.  490);  Re  Pewson,  O.rley  v.  Smrfh  (51  L.  T. 
692),  where  it  was  said  that  the  Court  would  not  stringently  apply 
the  rule  if  the  two-thirds  proportion  was  not  much  exceeded. 
But  this  departure  from  the  rule  was  condemned  by  the  House  of  Learoyd  v. 
Lords  in  Lewoyd  v.  Whifeley  (12  A.  C.  727),  and  in  the  Court 
below:  33  CD.  347;  and  it  seems  clear  that  the  two-tliirds 
limit  should  not  be  exceeded  even  though  the  valuer  advises  that 
it  can  be  done:  Be  Solomon,  1912,  1  Ch.  261. 

There  is  no  fixed  rule  in  all  cases  that  trustees  must  not  lend  One-half, 
more  than  one-half  the  value  on  premises  used  for  business  pur- 
poses. If  the  security  is  reallj'  a  business  plus  the  premises,  the 
trustees  should  have  nothing  to  do  with  it,  and  if  the  discon- 
tinuance of  the  business  would  depreciate  the  premises,  then  they 
ought  not  to  advance  more  than  one-half.  But  where  there  is  a 
freehold  property  in  a  busy  thoroughfare  adapted  for  various  kinds 
of  business,  there  is  no  rule  limiting  the  advance  to  a  moiety: 
Pahner  v.  Emerson,  1911,  1  Ch.  758. 

Failure  to  comply  with  the  regulation  laid  down  in  sect.  8  would 
not  necessarily  prevent  a  trustee  obtaining  relief  under  sect.  3  of 
the  Judicial  Trustees  Art,  1896,  but  the  requirements  of  sect.  8 
constitute  a  standard  by  which  reasonable  conduct  is  to  be  judged: 
Re  Stuart,  Smith  v.  Stuart,  1897,  2  Ch.  583;  Palmer  v.  Emerson, 
1911,  1  Ch.  758. 

Valuation.  1— With  regard  to  the  independence  of  the  valuer  of  Independent 
any  connection  with  the  mortgagor,  the  8th  section  is    merely 
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declaratory  of  the  law  as  it  stood  before  the  passing  of  the  Trustee 
Act,  1888' 

Thus,  where  the  evidence  of  value  was  obtained  from  the  mort- 
gagor and  his  steward  (Xorris  v.  Wright,  14  Bea.  307);  and 
where  the  valuer  was  recommended  by  the  mortgagor's  solicitor 
(Hopgood  V.  Pcerlcin,  11  Eq.  74);  and  where  the  valuation  was 
made  by  a  surveyor  instructed  by  one  of  the  trustees  as  solicitor 
for  the  mortgagor,  which  valuation  had  been  made  on  a  previous 
negotiation  for  an  advance  to  other  trustees,  which  fell  through 
{Walcott  V.  Lyons,  54  L.  T.  786):  and  where  the  valuer  was  in 
fart  employed  by  the  mortgagor  to  find  a  lender,  and  was  paid  by 
the  mortgagor  (Fry  v.  Tapson,  28  C.  D.  "368) — ^in  all  these  cases 
a  valuation  so  made  was  deemed  improper.  And  if  the  mortgagor 
gives  information  as  to  value  to  the  trustees,  they  should  take 
steps  to  verify  its  accuracy:  Stretton  v.  Ashmall,  3  Dr.  12:  Be 
Partington,  Fartington  v.  Allen,  57  L.  T.  654.  The  trustees 
must,  moreover,  prevent  their  valuer  from  being  influenced  by  the 
mortgagor,  as  by  introducing  the  valuer  to  him  for  the  purpose  of 
negotiating  as  to  his  remuneration:  Re  Partington,  snpra. 

As  to  an  action  against  valuers  for  making  reckless  statements 
and  failing  in  their  duty  to  their  employers,  see  Crabb  v.  Brimley, 
0  T.  L.  E.  14;  Scholes  v.  Brook,  63  L.  T.  837:  64  L.  T.  674; 
Le  Lievre  v  Gould  (1893,  1  Q.  B.  491),  in  which  it  was  held  that, 
in  the  absence  of  a  contractual  relation  between  the  valuer  and  the 
mortgagee,  no  action  will  lie  for  negligence,  however  gross,  which 
does  not  amount  to  fraud;  Derry  v.  Peek,  14  A.  C.  337;  and 
cf.  Love  V.  Mack,  92  L.  T.  345;  93  L.  T.  352;  and  as  to  an 
action  against  a  solicitor  for  not  procuring  an  independent  valua- 
tion, Wood  V.  Jones.  61  L.  T.  551.  The  trustees  cannot,  of 
course,  appoint  one  of  themselves  to  be  the  valuer:  Peters  v.  Lewes 
R.  C,  18  C.  D.  429.  439. 
Pre.«ierriiig  Notwithstanding;  the  protection  of  the  section,  trustees  should 

making^loan"  preserve  evidence  of,  and  be  prepared  to  lay  before  the  Court, 
every  circumstance  with  regard  to  the  particular  advance  attacked, 
to  explain  how  they  became  acquainted  with,  the  property,  how 
they  were  induced  to  lend  money  upon  it  (Budge  v.  (jfummow, 
■  7  Ch.  719:  Be  Olive,. Olive  v.  We^terman,  34  C.  D.  70),  the 
capacity  of  their  surveyor,  and  that  they  acted  bond  fide  upon  his 
advice,  and  probably  that  they  were  not  possessed  of  contradictory 
evidence  aliunde.  For  though  the  scope  of  the  section  appears 
to  comprise  in  express  terms  most  of  the  requirements  upon  which 
the  Court  has  insisted  when  trustees  have  endeavoured  to  defend 


VALUATION.  399 

themselves  against  loss  arising  from  loans  on  insufficient  security, 
it  leav&s  open  several  grounds  upon  which  their  action  might  be 
impeached,  such  as  fraud,  undue  favouritism  of  a  tenant  for  life 
at  the  expense  of  remaindermen,  investments  on  unauthorised 
securities,  loans  without  valuation,  and  to  some  extent  improper 
exercise  of  discretion  in  acting  under  the  trust  for  investment  by 
an  unnecessary  or  improvident  investment  on  mortgage.  It  is  . 
suggested  that  the  section  would  hardly  justify  trustees  in  lending 
upon  the  advice  of  a  valuer  which  is  manifestly  unsound  or  imper- 
fect: see  Learoyd  v.  WMtcleij.  12  A.  C.  727,  per  Lord  Hals- 
bury,  C:  cf.  Re  Hunt's  SeftZed  Estates,  Bulteel  v.  Lawdesh-aynr, 
1905,  -2  Ch.  418:  1906,  2  Ch.  11;  and  see  Sheffield,  Sc.  Building 
Sor-ieti/  V.  Aizlewood,  44  C.  D.  412. 

The  words  "instructed  and  employed  independently  of  any  Instructions 
owner  of  the  property"  in  sub-sect.  1  of  sect.  8  mean  that  the  °'^^"^'- 
relation  of  employer  and  employee  must  exist  between  the  trustees 
and  the  surveyor  or  valuer  and  between  them  alone.  The  surveyor 
or  valuer  must  be  entitled  to  look  for  payment  of  his  remuneration 
to  the  trustees  alone,  and  must  be  responsible  to  thetn  alone  for 
the  due  performance  of  his  duty.  He  must  be  instructed  and 
employed  by  the  trustees  in  the  particular  matter  indepiendently 
of  the  mortgagor,  but  it  is  not  incumbent  on  the  trustees  before 
employing  him  to  inquire  into  his  previous  business  transactions 
with  a  view  of  ascertaining  whether  at  any  time  near  or  remote 
he  has  acted  for  or  advised  the  mortgagor:  Re  Solomon,  1912, 
1  Ch.  261. 

It  is  the  duty  of  surveyors  and  valuers  in  advising  trustees  as 
to  lending  trust  moneys  to  state  in  their  report  not  only  what  they 
consider  to  be  the  actual  value  of  the  property  offered  as  security, 
but  also  what  proportion  of  that  value  the  trustees  may  safely 
advance  upon  the  security  quite  irrespective  of  any  supposed  rule 
as  to  the  two-thirds  limit:  Re  Solomon,  snpra.  The  surs^eyor's 
fee  must  not  be  dependent  on  the  mortgage  going  through :  Salis- 
bury v.  Keymer,  1909,  W    N.  21. 

The  trustees  must  show  as  a  fact  that  the  valuer  was  instructed 
and  employed  independently  of  any  owner  of  the  property,  the 
words  "believed  to  be"  not  governing  "instructed  and  em- 
ployed": Re  Somerset,  Somerset  v  Earl  Foulett,  1894,  1  Ch. 
231,  at  p.  253.  The  valuer  should  also  be  told  to  ascertain  the 
selling  value  of  the  property  by  inquiry  as  to  actual  recent  sales 
in  the  district,  and  to  state  every  matter,  such  as  possible  liabilities 
in  respect  of  repairs,  outgoings,  lettings,  and  all  circumstances 
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connected  vnth  the  property  tending  to  decrease  its  value:  Re 
Walker,  62  L.  T.  449;  and  see  Smethitrst  v.  Hastings,  30  C.  D. 
490.  Where  the  report  relates  to  several  properties  intended  to  be 
comprised  in  the  mortgfage,  it  affords  no  protection  if  the  trustees 
advance  a  less  sum  than  ^vas  originally-  contemplated  on  some 
only  of  the  properties:  Shaw  v.  Cates,  1909,  1  Ch.  389. 

The  necessity  of  employing  a  local  valuer  is  not  recognised  by 
the  Act,  at.least  where  the  remaining  requirements  of  the  section 
are  observed,  but  none  the  less  should  trustees  in  the  interest  of 
their  cestuis  que  trust  employ  a  person  who  is  the  most  competent 
to  advise  them;  and  it  is  difficult  to  see  how,  for  instance,  a 
London  surveyor  could  give  a  useful  opinion  as  to  property  in 
Manchester  (as  in  Budge  v.  Gianmow,  7  Ch.  719).  See  also  Fry 
v.  Tap&m  (28  C.  D.  268)  on  this  point. 

The  valuer  should  not  he  appointed  by  the  solicitor  to  the 
trustee,  for  that  is  not  within  the  scope  of  his  business:  Fry  v. 
Tapson,  f-'upra,  and  see  on  this  point,  ante,  p.  219;  especially  if  the 
soKcitor  acts  for  both  mortgagor  and  mortgagee:  Be  Somerset, 
Somerset  v.  Earl  Poulett,  1894,  1  Ch.  231. 

Where  persons  are  employed  to  advise  trustees  as  to  the  suffi- 
ciency of  a  proposed  investment  which  turns  out  to  he  improper, 
beneficiaries  cannot  proceed  against  the  adviser,  that  being  the 
right  only  of  the  trustees,  who  might  claim  damages  on  the  ground 
of  breach  of  a  duty  or  negligence:  Bae  v.  Meek,  14  A.  C.  558; 
Mara  v.  Brmme,  1896,  1  Ch.  199,  at  p.  208;  Le  Lievre  v.  GmtW, 
1893,  1  Q.  B.  491;  Brimden  v.  Williams.  1894,  3  Ch.  185. 

There  appears  to  be  no  direct  authority  on  the  question  whether 
it  is  the  duty  of  trustees  to  make  periodic  inspections  of  mortgaged 
properties,  but  the  cases  seem  to  suggest  that  there  is  no  such 
duty:  Shmc  v.  Cates.  1909.  1  Ch.  389;  but  see  and  cf .  Be  Brookes, 
1914,  1  Ch.  558.  But  where  a  mortgage  has  depreciated  in 
value,  the  Court  will  direct  an  inquiry  whether  it  ought  to  be 
continued  as  an  investment:  Be  D'Epinni.r.  1914,  1  Ch.  890. 


Length  of  Title.]— The  3rd  sub-section  of  sect.  8  of  the  Trustee  Act  (ante, 

p.  395}  enables  trustees  to  take  less  than  a  forty  years'  title,  the 
length  of  title  fixed  by  sect.  1  of  the  Vendor  and  Purchaser  Act. 
1874,  if  such  shorter  title  can  be  A\ith  prudence  and  caution 
accepted,  a  matter  which  requires  to  be  judged  of  in  each  particular 
case. 

Investigation.  In  every  case  the  title  to  the  property  should  be  investigated  in 
the  usual  way:  and  in  the  absence  of  that  precaution  the  trustees 
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will  be  liable  for  any  loss  in  consequencie  of  prior  rights  which 
would  have  been  discovered  if  they  had  done  their  duty:  Loclchart 
V.  Beilly,  1  D.  &  J.  464. 

It  is  not  a  breach  of  trust  to  employ  the  solicitor  who  is  acting  Employing 
for  the  mortgagor;   but  such  a  case  requires    that   the    trustees  solicitor, 
should  exercise  additional  caution  and  vigilance  in  seeing  that  the 
title  is  fully  investigated:  Sutton  v.  Wilder s,  12  Eq.  373;  but  see 
Waring  v.  Waring,  3  Ir.  Ch.  E.  337;  and  Fyler  v.  Fyler,  3  Bea. 
550.    As  to  fraud  by  solicitors  in  such  cases,  see  ante,  p.  218. 

In  the  case  of  a  re-advance  to  the  same  borrower,  the  later  title  Precautions 
must  be  investigated,  for  subsequent  incumbrances  might  have  advance, 
been  created,  which  might  by  the  absence  of  notice  obtain  priority 
over  the  new  loan:  Hopgood  v.  ParJcin,  11  Eq.  74. 

Remedies  of  Cestui  Que  Trust.] — It  was  held  before  the  Trustee  Burden  of 
Act,  1888,  that  the  onus  of  proving  that  tho  security  is  good  lies  ^^°°  ' 
upon  the  trustee,  and  that  the  cestui  que  trust  is  not  called  upon  to 
prove    its   insufficiency:    Stickney  v.  Sewell,  1  M.   &  Cr.  13; 
Strettmi  v.  Ashmall,  3  Dr.  12. 

Subject  to  the  provision  contained  in  sect.  9  (ante),  the  cestuis  Extent  of 
que  trust  are  entitled  to  have  the  money  invested  upon  the  in-  li^'l'i'ity- 
sufficient  security  replaced  with  interest  at  4  per  cent.:  Learcnfd 
V.  Whiteley,  12  A.  C.  727. 

And  the  trustees  are  not  entitled  to  take  into  account,  as  against  No  set-ofE 
the  interest  they  are  liable  to  pay,  the  difference  between  the  interest  paid, 
amount  of  that  interest  and  the  amount  of  the  higher  interest  paid 
by  them  under  the  mortgage  to  the  cestuis  que  trust  i  Learoyd  v. 
Whiteley,  supra.  Where  the  investment  is  within  the  terms  of 
the  trust,  and  not  an  unauthorised  investment,  the  cestui  que  trust 
is  not  barred  of  his  remedy  by  not  dissenting  until  the  security, 
has  been  found  to  be  deficient:  Re  Salmon,  Priest  v.  Uppleby,  42 
C.  D.  351. 

In  one  case  where  there  was  no  power  of  investment,  and  the  Payment  into 
trustees,  nevertheless,  lent  money  on  an  improper  security,  they 
were  ordered  to  pay  the  amount  into  Court  by  a  short  date: 
Wyattv.  Sharratt,  3  Bea.  498.  And  if  there  are  sufficient  admis- 
sions in  the  defence  of  the  trustees  they  may  be  ordered  on  motion 
to  pay  into  Court  the  amount  of  loss  admitted,  under  Ord.  XXXII. 
r.  6;  and  see  Swaffield  v.  Nelsm,  1876,  W.  N.  255. 

The  effect  of  acquiescence  by  cestuis  que  trust  in  an  improper 
inv^tment  is  treated  of  in  Chapter  XXXVI. 
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Costs.  If  a  loss  has  arisen,  and  a  decree  is  made  against  the  trustees, 

costs  are,  as  a  rule,  and  in  the  absence  of  special  circumstances, 
such  as  acquiescence  by  the  plaintiff,  ordered  to  be  paid  by  the 
trustees.  But  where  they  had  at  once  called  in  an  improper 
security  and  no  loss  occurred,  they  were  allowed  their  costs: 
Boyds  V.  Royds,  14  Bea.  54;  ef.  Fitzgerald  v.  Fitzgerald,  6 
Ir.  Ch.  E.  145. 


Where  no 
power. 


"Eeal 
securities." 


Ground  rents. 


Form  of 
power. 


Investment  in  the  Purchase  of  Land,  Houses,  &c.] — Without 
an  express  power  in  the  instrument  creating  the  trust,  it  is  a  breach 
of  trust  to  lay  out  money  in  the  purchase  of  hereditaments  of  any 
tenure.  And  having  regard  to  a  common  error  which  supposes 
that  a  power  to  invest  on  "real  securities"  enables  trustees  to 
purchase  land  or  freehold  ground  rents,  it  is  as  well  to  point  out 
that  those  words  include  only  mortgages  and  such  other  invest- 
ments as  the  legislature  has  declared  shall  be  available  to  trustees 
having  such  a  power,  and  which  have  been  detailed  above 
(pp.  374,  379). 

A  power  to  invest  upon  freehold  or  leasehold  ground  rents  is 
not  a  power  merely  to  invest  upon  the  security  of  ground  rents, 
but  authorises  the  purchase  by  the  trustees:  Re  Mordan,,  Legg  v. 
Mordan,  1905,  1  Ch.  515. 

The  cases  in  which  the  power  to  buy  land  is  given  arise  generally 
where  the  subject  of  the  settlement  is,  in  the  first  instance,  in  the 
form  of  real  estate,  when  the  power  is  made  to  take  effect  on  a 
sale,  by  directing  that  the  proceeds  shall  be  re-invested  in  the 
purchase  of  land  to  be  settled  to  uses  similar  to  those  affecting  the 
land  sold;  or  where,  in  personal  settlements  of  large  amount,  a 
power  to  buy  land  is  given  by  the  settlor.  It  is  not  within  the 
scope  of  this  work  to  enter  upon  the  entire  subject  of  contracts  to 
purchase,  of  specific  performance,  and  of  cognate  matters  generally 
relating  to  the  rights  of  vendors  and  purchasers,  and  for  which 
we  must  refer  the  reader  to  the  recognised  text-books  upon  these 
subjects.  The  following  observations  are  therefore  strictly  limited 
to  the  points  to  which  trustees  should  be  aHve  when  exercising 
their  power. 

Length  of  Title.]— Before  the  Vendor  and  Purchaser  Act,  1874, 
a  purchaser  was,  unless  the  contract  otherwise  provided,  entitled 
to  a  deduction  of  title  for  sixty  years;  but  by  sect.  1  of  that  Act 
this  period  was  reduced  to  forty  years,  while  in  practice,  since  the 
recent  Statutes  of  Limitation,  the  period  accepted  ha^  often  been. 
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much  shorter  than  the  latter  period.     Trustees,  however,  have  not 
usually  heen  content  with  a  much  shorter  title. 

The  Trustee  Act,  1888,  hy  sect.  4  (sub-sect.  3),  now  replaced  by  Trustee  Act, 
sect.  8,  sub-sect.  3  of  the  Trustee  Act,  1893,  declared  that  "no  '  °' 
trustee  should  be  chargeable  with  breach  of  trust  only  upon  the 
ground  that,  in  effecting  the  purchase  of  <my  property,  or  in  lend- 
ing money  upon  the  security  of  any  property,  he  shall  h|ave 
accepted  a  shorter  title  than  the  title  which  a  purchaser  is,  in  the 
absence  of  a  special  contract,  entitled  to  require,  if,  in  the  opinion 
of  the  Court,  the  title  accepted  be  such  as  a  person  acting  'with 
prudence  and  caution  would  have  accepted." 

Application  of  Vendor  and  Purchaser  Act.l — ^Under  sect.  15  of  Trustee  Act, 
the  Trustee  Act,  which  replaces  sect.  3  of  the  Vendor  and  Pur- 
chaser Act,  1874,  trustees  may  purchase  without  excluding  the 
operation  of  sect.  2  of  the  last-mentioned  Act,  which — 

(1)  dispenses  with  the  title  to  the  freehold  on  a  purchase  of 

leaseholds ; 

(2)  makes  recitals,  &c.,  being  twenty  years  old,  evidence; 

(3)  makes  an  equitable  right  to  production  of  deeds  sufficient; 

(4)  throws  the  costs  of  covenants  for  production  (now  acknow- 

ledgments of  the  right  to  production)  upon  the  pur- 
chaser; 
(6)  gives  the  right  to  a  vendor  selling  part  of  his  property  to 

retain  the  deeds. 
Trustees  may  also  avail  themselves  of  sect.  9  of  the  Vendor  and  Sect.  9  of  the 
Purchaser  Act,  which  enables  vendors  or  purchasers  to  obtain  the  Purchaser 
opinion  of  the  judge  in  chambers  upon  any  question  arising  out  of  -^*'*'  i^^*- 
the  contract,  not  involving  any  question  affecting  the  existence  of 
the  contract,  which,  of  course,  can  be  determined  only  in  an  action. 

Application  of  the  Conveyancing  Act,  1881.]— The  66th  section  Conveyancing 
of  this  Act  protects  trustees  and  their  solicitor  against  the  adoption  „,  ge. 
of  the  various  provisions  and  forms  contained  in  or  implied  by  the 
Act;  and  therefore  upon  a  purchase  or  sale  trustees  may  act  under 
the  terms  of  sect.  3,  which  enacts — 

1 .  That  on  the  pui-chase  or  sale  of  a  term  derived  out  of  a  Sect.  3. 
leasehold  interest  {i.e.,  an  under-lease),  the  purchaser  shall  not 

have  the  right  to  call  for  the  title  of  the  leasehold  reversion. 

2.  That  on  a  purchase  of  enfranchised  copyholds  the  title  to 
make  the  enfranchisement  shall  not  be  called  for, 

26  (2) 
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3.  That  the  purchaser  is  not  to  require  an  abstract  or  the 
production,  authentication,  or  proof  of  documents  dated  before 
the  commencement  of  title  stipulated  for  or  fixed  by,  law  (i.e., 
forty  years) — ^which  is  subject  to  the  observation  that  the  earlier 
title  may  still  be  objected  to  if  a  defect  can  be  proved  aliunde: 
Be  Bamsteir,  Broody.  Munton,  12  C.  D.  131;  Smithy.  Bobinson, 
13  C.  D.  148. 

4.  That  the  purchaser  of  leaseholds  (not  being  an  under-lease) 
is  to  assume  that  the  lease  was  duly  granted,  and  the  receipt  for 
the  last  payment  of  rent  is  evidence  of  the  performance  of  the 
covenants. 

5.  That  the  purchaser  of  an  under-lease  is  to  assume  that  the 
under-lease  and  superior  lease  were  duly  granted,  and  the  last 
receipt  for  rent  is  evidence  of  the  performance  of  all  covenants  in 
both  lease  and  under-lease.  Trustees,  however,  would  hardly  in 
any  conceivable  case  be  justified  in  purchasing  an  under-lease. 

6.  This  sub-section  throws  upon  the  purchaser  the  costs  which 
before  the  Act  were  usually  thrown  on  the  purchaser  by  the 
contract  or  conditions  of  sale. 

7 .  Limits  the  right  of  a  purchaser  of  several  lots  to  one  abstract 
of  the  comm<)n  title. 

9.  Gives  the  right  to  exclude  any  of  these  provisions  by  the 
contract. 

11.  Saves  the  right  of  a  purchaser  against  whom  upon  a  con- 
tract containing  these  provisions  specific  performance  would  not 
be  granted. 


Good  holding 
title. 


Where  suit 
pending. 


Mode  and  Time  of  making  Purchases.] — Independently  of  the 
Trustee  Act,  s.  8,  Sub-s.  (3),  quoted  above,  and  which  appeal's  to 
deal  only  with  the  question  of  the  length  of  title,  trustees  should 
take  care  that  they  get  a  good  marketable  title  and  also  the  legal 
estate,  and  if  the  title  is  defective,  even  though  one  which  some 
individuals  not  being  trustees  would  not  object  to,  trustees  should 
not  be  advised  to  accept  it  (Eastern  Counties  Bail.  Co.  v.  Hawkes, 
5  H.  L.  C.  331),  at  least  without  full  indemnity.  Each  case, 
however,  must  be  judged  according  to  its  own  circumtetances. 

Where  an  administration  action  is  pending,  or  the  matter  of  a 
purchase  requires  the  sanction  of  the  Court,  as  under  the  Lands 
Clauses  Act,  the  Settled  Land  Act,  or  otherwise,  the  purchase  is 
not  allowed  to  be  made  without  a  reference  to  chambers,  to  ascer- 
tain the  propriety  of  the  intended  investment  in  all  respects 
(Bethell  v.  Abraham,  17  Eq.  24,  27),  the  trustees  in  such  cases  not 
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being  able  to  act  without  the  intervention  of  the  Court:  Minors  v. 
Battison,  1  A.  C.  428.  The  reference  is  made  in  general  terms, 
and  not  "having  regard  to  the  conditions  of  sale,"  the  judge 
deciding  whether  anj  objections  to  the  title  may  be  waived: 
Meyrick  v.  Laws,  34  Bea.  59;  Ex  parte  Christ's  Hospital,  2 
H.  &  M.  166;  but  see  Upperton  v.  Nicholson,  6  Ch.  436. 

As  a  general  rule,  and  in  the  absence  of  strong  reasons  of  Time  of  sale 
"family  prudence,"  trustees  who  have  a  power  of  sale  of  land,  p'^rchase. 
with  a  trust  to  re-invest  in  other  land  to  be  settled  to  the  same 
uses,  should  not  sell  except  with  the  object  of  purchasing  another 
particular  estate;  and  they  must  not  be  contented  with  a  mere 
probability  that  they  will  find  an  eligible  one:  Mortlock  v.  Buller, 
10  Ves.  292,  309. 

If  the  trustees,  having  no  power  of  investment  in  land,  change 
the  character  of  the  trust  estate  by  investing  it  in  land,  the  cestui 
que  trust  has  a  right  to  elect  between  taking  the  benefit  of  the 
purchase  and  compelling  the  trustees  to  replace  the  trust  property 
in  its  original  form:  Thornton  v.  Stokill,  1  Jur.  N.  S.  751. 

Where  the  property  of  an  infant  is  converted  into  land  by  a  Infant's  land 
trustee  without  a  power  for  that  pui-pose,  the  infant  being  unable  °°"'*'®''  ®  ■ 
to  elect,  the  trustee  is  ordered  to  replace  the  fund;  for  the  Court 
does  not  permit  the  nature  of  an  infant's  or  a  lunatic's  property  to 
be  changed:  Field  v.  Moore,  19  Bea.  176;  Camden  v.  Murray,  16 
CD.  161.  But  this  rule  does  not  apply  where  tlie  trust  gives 
a  general  discretion  to  act  for  the  benefit  of  an  infant,  in  which 
case  an  investment  in  land  may  be  supported:  Terry  v.  Terry, 
Pr.  Ch.  273. 

The  right  of  the  cestui  que  trust  to  follow  the  trust  money  into  Following 
land  purchased  in  breach  of  trust,  or  partly  with  money  of  the  jntolaSd"^^ 
trust  and  partly  with  that  of  the  trustee,  and  other  cases  of  a  like 
nature,  are  more  fully  treated  post,  Chapiter  XXXIV. 

When  an  unauthorised  investment  is  made  in  land  which  has  Sale  of  land 
been  conveyed  to  the  trustees  upon  the  trusts  of  the  settlement,  the 
trustees  can  make  a  good  title  to  a  purchaser  from  them,  for  if 
there  had  been  no  declaration  of  trust  upon  the  original  convey- 
ance, and  the  trusts  thus  not  disclosed,  they  could  have  made  a  title, 
and  though  there  be  such  a  declaration,  they  can  do  what  the  Court 
would  have  ordered  them  to  do  to  repair  the  breach  of  trust: 
Fattm  V.  Guardians  of  Edmonton,  31  W.  E.  785,  where  the 
property  being  held  for  three  tenants  in  common  absolutely,  the 
concurrence  of  one  of  them  in  the  conveyance  was  required  so  as  to 
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obviate  any  question  of  election  to  take  the  property  as  land:  of. 
Corporaticm  of  Xevxastle  v.  Att.-Gm.,  12  01.  &  F.  402.  And  so 
long  as  some  of  the  beneficiaries  are  infants  and  not  capable  of 
electing  to  take  the  property  in  its  existing  state,  a  purchaser 
cannot  require  the  concurrence  of  any  person  beneficially  in- 
terested: Power  V.  Banks,  1901,  2  Ch.  487;  Ee  Jenkins  and 
Randall  d  C'o.'s  Contract,  1903,  2  Ch.  362. 

When  the  power  to  invest  in  land  is  discretionary,  though  to  be 
exercised  with  the  consent  of  the  tenant  for  life  or  other  persons, 
the  Court  wiU  not  oblige  the  trustees  to  make  an  investment 
suggested  by  the  tenant  for  life  or  those  persons:  Lee  v.  Young, 
2  Y.  &  C.  C.  C.  532.  But  if  the  investment  is  to  be  made  at  the 
request  and  with  the  consent  of  the  tenant  for  life,  and  the  pro- 
posed investment  is  unobjectionable,  the  trustees  must  exercise  the 
power  or  trust:  Beauclerk  v.  AsJibumham,  8  Bea.  322;  C'adogan 
V.  Essex,  2  Drew.  227;  Re  Wedderburn,  9  C.  D.  112.  If  one 
of  two  trustees  objects  to  a  proposed  investment  on  sufficient 
grounds,  the  Court  will  not  interfere  to  compel  him  to  consent  to 
it:  Tempest  v.  Camoys,  21  C.  D.  571. 

If  stock  is  sold  for  the  purpose  of  re-investment  in  land,  the 
tenant  for  life  is  not  entitled  to  compensation  for  loss  of  dividend 
arising  from  the  sale  taking  place  between  two  half-yearly  divi- 
dend days:  ScJwlefi-eld  v.  Redfern,  2  Dr.  &  Sm.  173;  Freman  v. 
Whitbread,  1  Eq.  266;  and  see  Bulkeley  v.  Stephen,  1896,  2 
Ch.  241. 

So  where  trustees  have  invested  capital  moneys  in  the  purchase 
of  stock  on  which  at  the  date  of  purchase  dividends  have  been 
declared  but  not  paid,  the  tenant  for  life  is  not  entitled  to  such 
dividends:  Re  Peel's  S.  E.,  1910,  1  Ch.  389. 

Where  there  was  a  power  to  invest  in  the  purchase  of  land 
together  with  a  power  to  vary  "securities,"  the  trustees  were  held 
to  have  power  to  re-sell  purchased  real  estate:  Re  Gent  and  Eason's 
Contract.  1905,  1  Ch.  386.  And  now  by  the  Conveyancing  Act, 
1911,  s.  10,  where  a  settlement  contains  a  power  to  invest  money 
in  the  purchase  of  land,  such  land  is  to  be  held  by  the  trustees  on 
trust  for  sale  with  power  to  postpone  the  sale. 

The  power  to  invest  in  land  usually  specifies  the  tenure  of  the 
property  which  is  to  be  purchased,  as  lands,  hereditaments,  or 
tenements,  whether  freehold,  copyhold,  or  leasehold  having  not 
less  than  a  certain  term  unexpired;  and  trustees  must  be  guided 
by  the  form  of  their  power,  and  the  circumstances  of  the  proposed 
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investment,  employing  valuers,  and  investigating  the  title  as 
prudent  purchasers  not  being  trustees,  are  wont  to  do.  Tliey,  Ground  rents. 
maj  buy  ground  rents  where  there  is  a  power  to  "  invest  on  ground 
rents,"  as  distinguished  from  "on  the  security"  of  them:  Ee 
Mordan,  1905,  1  Oh.  515.  Under  a  power  to  purchase  copyholds  Copyholds, 
of  inheritance  it  is,  perhaps,  doubtful  whetlier  they  may  buy  copy- 
holds for  lives:  Trench  v.  Earrison,  17  Sim.  111.  And,  in 
general,  when  buying  copyholds,  they  should  all  he  admitted,  it 
being  unsafe  to  avoid  the  payment  of  an  arbitrary  fine  on  a  joint 
admittance  by  the  admittance  of  one  only. 

If  the  power  includes  leaseholds,  and  they  are  bound  to  obey  the  Leaseholds, 
request  of  the  tenant  for  life,  they  cannot  refuse  to  accede  to  a 
request  to  invt^t  in  leaseholds  merely  because  they  are  such;  but 
the  Court  will  take  care  that  they  are  prot,ected,  as  far  as  possible, 
against  any  liabilities  under  the  lease:  Beauderk  v.  Ashburnham, 
8  Bea.  322;  Cadoganv.  Essex,  2  Drew.  227;  but  they  will  not  be 
compelled  to  invest  in  leaseholds  if  the  tenant  for  life  has  merely 
a  power  to  consent,  and  the  trust  is  discretionary:  Le-e  v.  Young, 
2  Y.  &  C.  C.  C.  532.  Trustees  should  not  buy  mines  alone.  Mines. 
though  they  may,  it  seems,  buy  the  surface,  with  a  reservation  of 
mines  to  the  vendor:  see  Settled  Land  Act,  1882,  s.  17;  and  they 
have  been  allowed  in  an  action,  under  a  trust  to  invest  in  land  to 
be  settled  to  the  same  uses  as  land  dii'ected  to  he  sold,  to  buy 
mines  under  part  of  the  original  settled  estate:  Bellot  v.  Littler, 
22  W.  R.  836. 

An  equity  of  redemption  is  not  a  proper  investment:  Wormaii  Equity  of 
V.  Wornum,  43  C.  D.  296;  and  see  Ex  parte  Craven,  17  L.  J.  Ch.  '■^'^^"'P"'™- 
215,  where  trustees  paid  only  part  of  the  purchase-money  and 
left  the  balance  on  mortgage  of  the  estate  purchased. 

An    advowson    is    not  a  proper   investment,   unless  expressly   Advowson. 
authorised,  though  it  may  come  within  the  general  description  of 
lands,  tenements,  or  hereditaments;    the  reason  being  that  the 
tenant  for  life  might  never  benefit  by  it:  Lewin,  11th  ed.  583. 

Where;  a  direction  is  given  to  the  trustees  to  buy  a  named  estate  Direction  to 
within  a  given  time,  and  they  omit  doing  so,  though  they  ha\'e  estate^^*'* 
had  the  opportunity,  it  would  seem  that  they  would  be  liable  as 
for  a  breach  of  trust:  see  Upjohn  v.  Upjohn,  7  Bea.  59. 

There  is  no  obligation  upon  trustees  to  re-invest  in  lands  in  the  Right  of 
place  of  estates  sold  in  such  manner  that  the  customary  heir,  as  in  heL.™*'^ 
the  case  of  gavelkind  lands,  may  get  the  benefit  if  there  happens 
to  be  a  failure  of  the  trusts,  the  original  estate  having  been  of 
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that  tenure:  Hougham  v.  Sandys,  2  Sim.  95,  153;  and  see  Minet 
V.  Lemon,  7  D.  M.  &  G.  340,  351. 
Costeof  Tiie  expenses  of  a  purchase  are  payable  out  of  the  particular 

purchase.  pi-  •  • 

fund  directed  to  be  invested;  but  the  costs  of  a  suit  or  proceeding 
for  directions  as  to  the  disposition  of  the  fund  arising  under  a 
will  are  borne  by  the  general  personal  estate:  Givyther  V.  Allen, 
1  Ha.  505. 
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CHAPTER  XXIII. 

DISTRIBUTION   OF   TKUST   FUNDS — RELEASES — INDEMNITY. 

As  soon  as  the  trust  property  becomes  payable  to,  or  distributable  Right  to 

amongst,  the  persons  beneficially  entitled,  it  is  the  duty  of  the  court  "'^  ° 

trustee   to  pay  or  distribute  it  according  to  the  title  of  those 

persons;  and  although  he  is  justified  in  refusing  to  part  with  the 

property  if  by  so  doing  he  would  incur  any  real  responsibility,  in 

which  case  he  is  entitled  to  the  protection  of  the  Court,  he  has,  in 

several  cases,  been  ordered  to  pay  costs  where  his  refusal  has  been  Costs. 

based  upon  caprice  or  obviously  vexatious  motives  or  conduct.    See 

Taylor  v.  Glanville,  3  Madd.  178;  Curteis  v.  Chandler,  6  Madd. 

123;  Re  Cabbiirn,  Gage  v.  Rutland,  46  L.  T.  848,  where  there  Avas 

no  real  question  to  determine,  and  the  trustees  were  ordered  to  pay 

the  costs  of  the  action  to  compel  payment:  Dev^ey  v.  Thornton^ 

9  Ha.  232,  where  the  trustees  improperly  raised,  as  to  the  cestui 

que  trust's  title,  doubts  whose  solution  was  not  eseefntial  to  their 

own  safety.    For  similar  reasons  trustees  must  not  put  cestuis  que  Proof  of  title. 

trust  to  prove  their  title  in  Court  when  the  trustees  themselves 

have  the  means  of  verifying  it:  Lowson  v.  Copeland,  2  B.  C.  C. 

156;  Re  Knight,  27  Bea.  45. 

Trustees  are  not  justified  in  refusing  to  perform  the  trusts  they 
have  undertaken,  but  must  assume  the  validity  of  the  title  of  their 
beneficiaries  until  it  is  negatived:  Beddoes  v.  Pugh,  26  Bea. 
407.  They  must  not,  therefore,  set  up  or  aid  the  adverse  title  of 
a  third  party  against  a  beneficiary:  Newsome  v.  Flowers,  30  Bea. 
461;  Devey  v.  Thornton,  9  Hare,  222;  Wright  v.  Chard,  4  Drew. 
673:  but  they  have  a  right  to  come  to  the  Court  for  its  direction: 
Neale  v.  Davies,  5  D.  M.  &  G.  258;  and  see  Ord.  LV    r.  3  (g). 

Purchasers  or  assignees  from  cestuis  que  trust  have  the  same  Eights  of 
right  to  payment  upon  proof  of  their  title  as  cestuis  que  trust  boD^ciary. 
themselves  have,  and  can  bring  actions  to  enforce  payment,  if 
refused  by  the  trustees,  without  making  their  vendors  parties,  and 
may  recover  the  costs  against  the  trustees:  Jones  v.  Lewis,  1  Cox, 
199;  Goodsan  v.  Elliscm,  3  Russ.  583.  Where  a  share  has  been 
assigned,  the  trustees  have  no  right  to  require  delivery  to  them  of 


•ilO  DISTRIBUTION  OF  TRUST  FUNDS — RELEASES — INDEMNITY. 

the  assignment  and  other  documents  of  title  before  payment  of  the 
share  to  the  assignee:  Ee  Palmer,  1907,  1  Ch.  486;  but  they  have 
a  right  to  plain  copies:  Ibid.  Where  the  trustees  having  received 
notice  of  a  charge,  required  the  claimant  to  prove  his  title  in  an 
action,  which  he  neglected  to  do,  they  were  held  entitled  to  dis- 
regard the  notice,  and  to  pay  the  fund  to  the  cestid  que  trust: 
Lmergaii  v.  Houghton,  11  W  R.  984;  see  Re  Foligno,  32  Bea. 
131 .  As  to  the  nature  and  efiect  of  notice  to  trustees,  see  post. 
Chap.  XXXIII. 
Where  share  Where  a  beneficiary  has  incumbered  his  share  and  given  the 
mortgagee  fuU  power  to  sue  for  and  receive  the  whole  of  the  share, 
the  trustees,  if  they  have  notice  of  puisne  incumbrances  (Be  Bell, 
1896,  1  Ch.  1),  or  have  reason  to  believe  it  questionable  how  much 
is  due  on  the  mortgage,  may  decline  to  pay  over  the  share  to  the 
mortgagee:  Hockey  v.  Western,  1898,  1  Ch.  350.  It  is  conceived 
that  the  trustees  can  insist  upon  having  the  mortgagee's  accounts 
taken,  and  then  need  only  pay  over  what  appears  to  be  due  when- 
ever their  suspicions  are  aroused,  even  though  the  mortgagee 
alleges  that  his  debt  more  than  swamps  the  share  and  insists  on 
the  Conveyancing  Act,  1881,  s.  22,  affording  the  trustees  sufficient 
protection:  HocJcey  v.  W\estern,  supra;  see  Be  Lloyd,  L.  v.  L., 
1903,1  Ch.  atp.  403. 
Sale  of  share  Trustees  having  notice  that  some  of  the  purchase -money  remains 
hen  for  im-  unpaid  in  a  sale  of  a  share,  must  see  that  the  vendor  is  satisfied 
money.  before  handing  over  the  property  to  the  purchaser:    Dctvies  v. 

Thomas,  1900,  2  Ch.  at  p.  471. 
Rights  of  The  executors  or  admiuistrators  of  the  cestui  que  trust  are  in  a 

tive^f  similar  position;  and  in  their  case  the  trustees  should  not  refuse 

teneficiary.  payment  merely  because  some  question  of  construction,  or  other 
matter  may  arise  upon  the  will  {SmMh\.  Bold&n,  33  Bea.  262),  or 
suggest,  in  the  case  of  an  intestacy,  that  the  letters  of  adminis- 
tration have  been  unfairly  obtained:  Devey  v.  Thornton,  9  Ha. 
232;  or  that  the  deed  under  which  an  assignee  claims  through 
the  administrator  is  invalid,  since  that  is  a  question  which  must 
be  determined  in  an  independent  action,  though  where  such  an 
action  has  been  brought  the  trustees  are  entitled  to  retain  enough 
in  their  hands  to  meet  their  costs  of  it:  Ibid.  But  payment  to 
the  Crown  in  default  of  next  of  kin  should  not  be  made  witho(ut 
the  authority  of  the  Court,  or  at  least  the  fullest  investigation: 
Turner  v.  Maule,  3  De  G.  &  Sm.  497. 
Payment  to  In  every  case  where  trustees  are  required  to  pay  to  third  persons 

third  persons,   ^j^gy  should  see  to  the  reaHty  of  the  authority,  for  the  rights  otf 


PAYMENT  TO  CESTUIS  QUE  TRUST.  411 

parties  are  not  allowed  to  be  altered  by  the  fraud  of  strangers: 
Ashby  V.  Blackiaelt,  2  Ed.  299,  302;  Spooh  v.  Burnaby,  13 
W  R.  151;  and  as  to  the  liability  of  trustees  for  payments  made 
upon  forged  documents,  see  Eaues  v.  Kickson,  30  Bea.  136,  ante, 
p.  235. 

In  cases  of  refusal  to  pay  such  as  those  referred  to  above,  it  ia  Fraudulent 
unnecessary  to  charge  or  prove  personal  fraud,  but  it  has  been  held 
that  a  trustee  who  withholds  trust  funds  on  untenable  grounds 
may  be  guilty  of  what,  in  equity,  may  be  considered  as  fraud:  see 
Thomson  v  Eastwood,  2  A.  0.  216,  where  the  trustees,  on  the 
footing  of  a  supposed  illegitimacy,  disputed  the  title  of  the  cestui 
que  trust,  and  induced  him  to  receive  less  than  what  he  \\as  really 
entitled  to,  taking  a  release  from  him  which  the  House  of  Lords 
set  aside:  of.  Dougcen  v.  Macpherson,,  1902,  A.  C.  197. 

If,  on  the  other  hand,  trustees  have  an  absolute  discretion  to  Discretion  ii 
postpone  the  payment  of  shares  of  residue,  and  are  made  final  payment 
judges  as  to  the  time  and  manner  of  exercising  this  powei',  neither 
the  cestuis  qu-e  trust  nor  any  creditor  of  theirs  can  claim  payment 
so  long  as  the  trustees  exercise  it  in  good  faith:    CJiambers  v. 
Smith,  3  A.  C.  795;  cf.  Ee  Marshall,  1914,  1  Ch.  192. 

Trustees  liable  to  par  a  legacy  to  a  person  on  attaining  twenty-  Trustees  not 
one  are  not  entitled  to  refuse  payment  on  the  ground  that  the  -^ni^  intended 
legatee  is  likely  to  hand  it  over  to  some  other  person  wlio  has  a  transactions 
paramount  influence  over  him,  and  they  would  be  liable  for  the  ment. 
costs  of  an  action  to  obtain  payment  of  the  legacy:  De  Burgh  v. 
M'Clintock,  11  L.  R.  Ir.  220:  and  it  has  been  held  that  the 
relation  of  father  and  daughter  does  not  of  itself  render  the 
validity  of  an  arrangement  between  them  as  to  a  reversionary 
interest  of  the  latter  so  doubtful  as  to  justify  trustees  in  refusing 
to  transfer  the  fund  without  the  indemnity  of  the  Court,  though  it 
may  be  their  duty  to  find  out  whether  undue  influence  has  been 
used,  and  whether  the  daughter  was  to  get  her  fair  share:  Fi'rmin 
V.  PuUiam,  2  De  G.  &  Sm.  99.  But  it  would  seem  that  trustees 
are  justified  in  exercising  the  same  jealousy  as  the  Court  entertains 
with  regard  to  transactions  between  parent  and  child,  especially 
where  those  transactions  have  their  inception  during  the  minority 
of  the  child,  and  that  if  the  circumstances  are  such  as  to  induce 
the  trustees  to  doubt  the  wisdom  of  the  transaction,  assuming  it 
not  to  be  tainted  with  fraud,  and  that  the  trustees  do  not  act  from 
corrupt  motives,  they  would  be  entitled  to  the  opinion  of  the  Court 
before  paying  upon  the  footing  of  the  arrangement:  King  v. 
Eing,l  DeG.&  J.  663. 
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Refusal  from 

ignorance. 


Beneficiary 
bankrapt. 


Under  legal 
disabilitj- 
according  to 
foreign  law. 


Beneficiary; 
indebted  to 
estate. 


Contingent 
liabilities. 


A  refusal  to  pay,  founded  upon  mere  ignorance  and  not  from 
any  bad  motive,  whereupon  an  action  becomes  necessary,  has  been 
held  not  to  justify  an  order  that  the  trustees  should  pay  costs, 
though  in  such  a  case  they  would  not  receive  any:  Knight  v. 
Martin,  1  B,.  &  My.  70,  where. the  trustees  had  declined  to  .pay 
the  assignee  in  bankruptcy  of  the  cestui  que  trust  because  a  claim 
had  been  made  by  the  cestui  qufi  trust  himself;  and  see  Leslie  v. 
Baillie,  2Y.&C.  C.  C.  91.  Difficult  questions  often  arise  as  to 
who  is  entitled  to  the  share  of  a  beneficiary  who  has  become  bank- 
rupt; the  trustee  in  such  cases  should  take  the  direction  of  the 
Court:  see  Himt  v.  Fripp,  1898,  1  Ch.  675. 

Where  a  beneficiary  is  a  foreigner,  and,  though  of  fuU  age,  is 
under  control  of  a  guardian  owing  to  his  extravagant  habits,  the 
Court — ^and,  it  seems,  also  trustees — will  not  be  justified  in  with- 
holding payment  to  him:  Re  Selot's  Trust,  1902,  1  Ch.  488. 

A  beneficiary  -nho  is  indebted  to  the  trust  estate  is  not  entitled 
to  receive  his  share  until  he  has  satisfied  the  claim  against  him  by 
set-off  or  otherwise:  fie  Taylor,  1894,  1  Ch.  671;  and  his  assignee 
stands  in  no  better  position:  Edgar  v.  Plomley,  1900,  A.  C.  431. 
And  the  rule  applies  even  though  the  debt  is  statute  barred:  Re 
Akerman,  1891,  3  Ch.  212,  provided  it  was  a  debt  for  which  the 
debtor,  but  for  the  statute,  could  have  been  sued:  fie  Wheeler,  1904, 
2  Ch.  66.  But  trustees  cannot  retaia  the  share  of  a  beneficiary  as 
against  future  instalments  of  a  debt  repayable  by  instalments: 
fie  Abrahams,  1908,  2  Ch.  69.  Xor  does  the  rule  apply  where 
the  debt  is  due  from  a  partnership  of  which  the  beneficiary  is  a 
member:  Turner  v.  Turner,  1911,  1  Ch.  716;  nor  can  a  specific 
legacy  be  retained  to  ans\\'er  a  debt  due  to  the  residue  in  which  the 
beneficiary  has  no  interest:  fie  Towndrow,  1911,  1  Ch.  662;  and 
see  fie  Bruce,  1908,  2  Ch.  682.  So,  where  a  beneficiary  indebted 
to  the  estate  paid  a  composition  vmder  a  composition  deed  which 
was  accepted  by  the  trustees,  the  debt  was  gone  and  the  trustees 
could  not  retain  the  share  of  the  beneficiary:  fie  Sewell,  1909,  1 
Ch.  806.  The  two  last  cases  were  oases  of  defaulting  trusbp.es, 
but  they  seem  equally  to  apply  to  a  beneficiary  indebted  to  the 
estate. 

In  the  distribution  of  a  deceased  person  s  estate,  regard  will  not 
be  had  to  possible  liabilities  arising  out  of  leaseholds  formerly 
held  by  the  deceased  unless  there  is  some  pri\  ity  of  estate  between 
the  deceased's  representatives  and  the  lessor:  fie  Nixon,,  1904,  1 
Ch.  639.     Nor  wiU  assets  be  set  aside  to  indemnify  executors 
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against  a  contingent  debt  unless  there  is  a  personal  liability  on 
their  part:  Re  King,  1907,  1  Ch.  72. 

Where  residue  subject  to  an  annuity  Avas  given  to  six  children,  Advances, 
and  the  shares  were  settled  with  a  direction  to  bring  advances  into 
hotchpot,  it  was  held  that  for  the  purpose  of  ascertaining  the 
children's  share  the  value  of  the  residue  at  the  testator's  death 
should  be  ascertained  and  the  several  advances  added  thereto,  and 
the  income  ought  to  be  divided  according  to  the  shares,  and  the 
share  of  each  child  in  such  income  debited  with  a  sixth  of  the 
annuity:  Re  Kargi-eaves,  88  L.  T.  100;  Re  Gilbert,  1908, 
W   N.  63. 

But  where  the  true  value  of  the  residue  cannot  be  ascertained 
at  the  death  of  the  testator,  there  should  be  added  to  the  income  of 
the  estate  interest  at  4  per  cent,  on  the  advances,  and  the  total 
thus  ascertained  divided  into  shares,  deducting  in  the  case  of  an 
advanced  child  4  per  cent,  on  the  amount  of  the  advance:  Re 
Craven,  1914,  1  Ch.  358. 

Payment  under    Appointment    or    Power    of    Attorney.! —  Payment 
Trustees  are  not  justified  in  refusing  to  pay  in  accordance  with  pointment. 
an  appointment  under  a  power,  good  upon  the  face  of  it,  unless 
they  have  notice  of  some  bargain  which  would  be  a  fraud  upon  Fraud  on 
the  power:  Campbell  v.  Home,  1  Y.  &  C.  C.  C.  664;  and  even  P"^^''' 
in  that  case  they  are  liable  to  account  to  the  appointee  unless  the 
appointment  is  set  aside  in  an  action:  Beddoes  v.  PugJi,  26  Bea. 
407,  417;  MacJcecJmie  v.  Majwibanks,  18  W   E.  993.    The  fact 
that  by  the  same  deed  the  appointor  assigns  his  life  interest  to  the 
appointee  is  no  ground  for  refusal  to  act  under  it:   Ibid.;  but- 
where  the  trustees  are  aware  that  the  appointment  is  subject  to 
a  condition,  they  should  refuse  to  act  on  the  appointment  and  seek 
the  direction  of  the  Court:  see  Re  Perkins,  1893,  1  Ch.  283;  and 
although  the  Court  will  not  in  general  inquire  into  the  motives 
of  an  appointment,  it  will  look  to  the  purpose  of  the  act  done: 
Scroggs  v.  So'oggs,  Amb.  272;  and  the  appointment  may  be  bad 
fro  tanto  and  not  wholly  vitiated:  Viant  v.  Cooper,  76  L.  T.  768; 
Daubeny  v.  Cockburn,  1  ^ler.  626.    But  where  the  claim  is  made 
on  the  ground  that  the  po^ver  has  not  been  ex,ercised,  the  trustees 
may  insist,  before  payment,  upon  evidence  of  that  fact:  Re  Wylly, 
28  Bea.  458;  but  the  statement  of  the  solicitor  of  the  parties  is 
deemed  sufiicient  evidence,  and  a  statutory  declaration  cannot  be 
insisted  upon:  Re  Cull,  20  Eq.  561.     Apart  from  evidence  of 
this  character  the  trustees  are  not  affected  by  notice  or  knowledge 
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power  of 
appointment : 


Innatic 
cannot. 


After  fraudu- 
lent appoint- 
ment set 
aside. 


To  beneficial 
appointees 
under  a 
general 
power. 

To  trustees 
for  snch 
appointees. 


To  adminis- 
trator with 
will  annexed. 


Special 


of  a  mere  intention  to  appoint  evinced  by  the  preparation  of  a 
deed,  the  execution  of  ^vhich  they  know  nothing  of,  and  they  might 
in  such  a  ca^e  pay  upon  the  prima  facie  title  based  upon  default 
of  appointment:  CoiJiay  v.  Syd-enhmn,  "2  B.  C.  C.  390;  cf. 
fTilliams  v.  Williams,  17  C.  D.  437. 

Where  a  tenant  for  life,  with  special  power  to  appoint  among 
children,  releases  his  power,  and  seeks  to  obtain,  as  administrator 
of  a  deceased  object  of  the  power  (who  takes  in  default  of  appoint- 
ment), part  of  the  corpm  of  the  fund,  the  trustees  are  justified  in 
declining  to  pay  until  the  life  interest  in  the  part  in  question  is 
surrendered:  Be  Faddiffe,  Badeliffe  v.  Bewes,  1892,  1  Ch.  •227. 
233:  Be  Srnnes,  1896,  1  Ch.  250;  see  Be  Hirst,  67  L.  T.  702; 
68  L.  T.  5o7,  where  the  corpus  was  dealt  with  for  the  benefit  of  a 
lunatic  tenant  for  life  who  could  not  releajse  the  power  or 
surrender . 

After  an  appointment  in  fraud  of  a  power  has  been  made,  and 
the  trustees  have  properly  refused  to  pay  under  it,  it  is  doubtful 
whether  they  would  not  be  justified  in  refusing  to  pay  under  a 
subsequent  exercise  of  the  power,  except  with  the  fullest  evidence 
that  it  is  affected  with  no  new  fraud,  and  that  the  vice  of  the 
original  attempt  to  exercise  it  hajs  no  longer  any  existence:  see 
Topham  \ .  Duke  of  Portktnd,  -5  Ch.  40,  61;  Hvtchinsy.  Hutchins, 
I.E.  10  Eq.  453. 

Where  the  donee  of  a  genei'ol  power  appoints  the  property  to 
certain  persons  beneficially,  the  original  trustees  are  bound  to  act 
in  carrying  the  appointment  into  execution:  Be  Philhrick,  34 
L.  J.  Ch.  368;  and  see  Be  Koskin,  b  CD.  229:  but  if  the  donee 
appoints  the  property  to  trustees  or  executors,  those  trustees  or 
executors  are  entitled  to  receive  the  property  to  be  held  upon  the 
trusts  declared  by  the  donee:  Be  Philhrick,  34  L.  J.  Ch.  369; 
Hayes  v.  Oatley.  14  Eq.  1:  Be  Peacock,  Kelcey  v.  Harrison, 
1902,  1  Ch.  •5o2,  where  the  administrator  ■5\ith  the  will  (exercising 
a  general  power)  annexed  was  held  entitled  to  receive  the  appointed 
personal  property  and  give  a  valid  receipt;  and  see  Be  Hoskin, 
swpra;  Ferrier  v.  Jay.  10  Eq.  5-30.  It  seems,  however,  that  this 
matter  is  still  in  doubt:  cf.  Bii-sk  v.  Aldcm,  19  Eq.  16;  and 
Scotney  v.  Lomer,  29  C.  D.  .53-5;  31  C.  D.  388.  And  where 
trustees  hold  a  fund  in  trust  for  one  for  life,  with  trusts  over,  and 
the  reversion  is  settled  with  other  trustees,  the  latter,  together  with 
the  tenant  for  life,  may  call  upon  the  original  trustees  for  a 
transfer  of  the  fund:  Anson  v.  Potter,  13  C.  D.  141.  But  with 
regard  to  special  powers,  the  fund  must  not  be  transferred  to 
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new  trustees  appointed  hj  the  donee,  but  ought  to  he  retained  by 
the  trustees  of  the  instrument  creating  the  power:  Bush  v.  Aldan, 
19  Eq.  16;  Scotmy  v.  Lomer,  29  C.  D.  388;  Farwell  on  Powers, 
p.  326.  There  maj,  however,  be  words  in  the  instrument  creating 
the  power  which  will  justify  the  appointment  to  new  trustees:  Be 
Bedgate,  1903,  1  Ch.  356;  Re  Adams  and  Frost,  1907,  1  Ch. 
695. 

Where  real  estate  is  limited  to  the  lega^l  use  of  the  appointor  for  Appointments 

.  of  P63il  GSt&tG 

life  with  a  special  power  to  appoint,  the  legal  estate  will  be  cjon-  to  trustees 
veyed  by  the  instrument  exercising  the  power  in  favour  of  trustees  """"iiated  by 
for  objects  of  the  power:  Re  Paget,  1898,  1  Ch.  290.  power. 

Trustees  paying  money  to  an  attorney  under  a  power  should  Power  of 
have  regard  to  the  provisions  of  the  Conveyancing  Act,  1881,  ^' 

ss.  46 — 48,  and  sects.  8  and  9  of  the  Conveyancing  Act,  1882, 
q.  v.;  especially  the  provision  in  sect.  47  of  the  earlier  Act,  which 
will  protect  trustees  on  payment  of  money  under  a  power  given 
by  a  cestui  que  trust  until  it  is  revoked,  and  though  he  niay  be 
dead,  if  the  fact  of  the  revocation  or  death  is  not  known  to  the 
trustees;  see  also  Trustee  Act,  s.  23,  to  the  same  effect. 

Payment  by  Mistake.] — According  to  a  rule  of  law,  not  only  Mistake  of 
money  paid  under  compulsion  of  law,  but  money  paid  with  a  *^' 
full  knowledge  of  all  the  facts  under  a  mistdka  of  lau)  on  the  part 
of  both  parties,  cannot  be  recovered  back.  The  test  seems  to  be. 
Was  there  any  mistake  of  fact?  If  there  was  none  the  piayment 
cannot  be  recovered  by  the  person  making  the  mistake,  e.g.,  a 
trustee  beneficiary  who  overpaid  his  co-beneficiaries:  Re  Horne, 
Wilson  v.  Cox-Sinclair,  1905,  1  Ch.  at  p.  80.  On  the  other  hand, 
in  Stone  v.  Godfrey  (5  D.  M.  &  G.  76,  90),  Turner,  L.  J.,  said 
that  the  Court  of  Chancery  had  power  to  relieve  against  mistakes 
of  law  as  well  as  against  mistakes  of  fact .  But  for  this  purpose 
there  must  be  some  equitable  ground  which  makes  it  under  the 
particular  facts  of  the  case  inequitable  that  the  party  who  received 
the  money  should  retain  it:  per  Mellish,  L.  J.,  in  Rogers  v. 
Ingham.,  3  C.  D.  at  p.  357,  where  relief  was  refused,  because, 
although,  according  to  law,  the  plaintiff  might  have  been  entitled, 
she  had  assented  to  the  application  of  the  fund  in  such  a  way 
as  to  make  it  a  simple  payment  of  money  by  her  request;  and  see 
lAvesey  v.  Liveseiy,  3  Euss.  287;  Kitvington  v.  Parker,  21  W.  R. 
121;  Re  Horne,  supra. 
A  payment  by  trustees  to  the  wrong  person  is  a  breach  of  trust, 
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and  they  may  be  ordered  to  pay  again  according  to  the  true  title: 
jRe  Hulkes,  post,  p.  418. 

It  has  been  held  that  a  mistaken  payment  made  by  trustees,  in 
consequence  of  their  ignorance  of  Scotch  law,  does  not  make  them 
liable  to  pay  over  again,  because  there  was  no  duty  to  inquire 
whether  the  Scotch  law  was  different,  and  that  if  they  had  no 
actual  notice  or  knowledge  that  it  was  in  fact  different,  their 
payment  according  to  English  law  was  good:  LesUe  v.  Baillie,  2 
Y.  &  C.  C.  C.  91.  This  would  seem  to  be  a  strong  case,  and  it 
would  hardly  avail  trustees  who  were  aware  of  any  facts  relating  to 
possible  claims  by  persons  domiciled  abroad,  which  would  put 
them  upon  inquiry  as  to  the  law  of  the  foreign  country. 

Where  money  was  paid  in  executing  the  trusts  of  a  will  believed 
to  be  valid  but  subsequently  revoked,  the  administrator  was  not 
allowed  to  recover  such  moneys:  Fitzpatrick  v.  McGlonm,  1897, 
2  Ir.  E.  542,  where  Palles,  C.  B.,  reviews  the  authorities  on 
this  point;  see  also  Ellis  v.  E?//s,  1905,  1  Oh.  613. 
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Refunding,  fee] — The  protection  of  Lord  St.  Leonards'  Act 
(22  &  23  Vict.  c.  35),  which,  by  sect.  29,  absolves  executors  and 
administrators  from  liability  after  the  issue  of  the  usual  advertise- 
ments, in  respect  of  claims  of  which  they  have  no  notice,  while 
the  right  of  a  claimant  to  follow  the  assets  into  the  hands  of  those 
who  have  received  them  is  saved  by  the  section,  has  been  held 
to  extend  to  claims  against  the  testator,  or  intestate  as  trustee, 
whether  express  or  constructive:  Glegg  v.  Howlmid,  3  Eq.  368; 
Htinter  v.  Yoimg,  4  Ex.  D.  256:  Ee  Freiren,  F  v.  F.,  60  L.  T. 
953,  where  it  was  also  held  that  the  representatives  of  a  trustee 
cannot  bo  kept  before  the  Court  in  order  to  enable  an  unpaid 
beneficiary  to  obtain  an  account  which  could  be  used  in  establishing 
her  claim  to  follow  the  trustee's  assets  into  the  hands  of  bene- 
ficiaries liable  to  refund,  and  that  the  beneficiaries  themselves  are 
for  that  purpose  the  proper  parties  to  be  sued.  And  as  to  the 
right  of  foreign  creditors,  who  have  not  had  sufficient  notice  of 
the  suit,  see  Brett  v.  Carmirhael  14  W   E.  507;  14  L.  T.  820. 

As  to  what  will  be  deemed  sufficient  advertisement,  see  Re 
Bracken,  43  C.  D.  1;  Stuart  v.  Bahingtm,  27  L.  E.  Ir.  551; 
Neioton  v.  Sheiry,  1  C.  P.  D.  246.  The  claim  of  a  creditor 
whereof  the  trustee  has  notice  is  not  barred  hv  the  creditor  ne^- 
leoting  to  claim  at  the  time  of  the  advertisement:  Scottish 
Equitable  Life  Assurance  v.  Beatty,  29  L.  E.  Ir.  at  p.  296. 
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As  a  consequence  of  the  right  of  trustees  who  accept  office  at  the  Notice  of 
request  of  a  cestui  que  trust  to  be  indemnified  by  him  personally  liability™ 
against  all  loss  which  may  accrue  in  the  proper  execution  of  the  indemnity  to 
trust  (Be  German  Mining  Co.,  4  D.  M.  &  G.  19,  54),  if  they 
distribute  a  trust  fund,  with  notice  only  of  a  remote  contingent 
liability,  such  as  the  insolvency  of  a  prosperous  going  company, 
they  are  entitled  to  be  indemnified  by  calling  upon  the  recipients 
to  refund  when  the  liability  actually  ripens  into  a  debt,  such  as 
a  claim  for  calls  for  which  the  trustees  become  personally  liable: 
Jervis  v.  Wolferstan,  18  Eq.  18;  Re  Kershaw,  Whittaker  v. 
Kershaw,  45  C.  D.  320;  but  intermediate  income  is  not  recover- 
able: Ibid.  In  Fraser  v.  Murdoch  (6  A.  C.  at  p.  872),  Lord 
Blackburn  is  reported  as  holding  that  the  general  rule  as  to  in- 
demnity is  not  so  broad  as  above  stated,  and  that  something  must 
depend  upon  the  nature  of  the  trust,  and  of  the  interest  of  the 
cestui  que  trust;  but  his  Lordship  did  not  further  dissent  from 
it,  though  he  said  that  the  rule  did  not  apply,  except  where  the 
maker  of  the  trust  was  not  himself  a  cestui  que  trust ;  and  see  the 
remarks  of  Kekewich,  J.,  on  this  point,  in  Hohbs  v.  Waijct,  36 
C.  D.  at  p.  256,  where  also  he  held  that  the  executor  or  trustee 
might  bring  his  action  for  a  declaration  of  indemnity  before  any 
call  was  made  upon  him,  "  directly  the  cloud  appears,"  as  was 
said  in  Wooldridge  v.  Norris,  6  Eq.  410.  The  liability  of  the 
cestui  que  trust  continues  after  he  has  assigned  his  beneficial 
interest,  and  though  the  assignee  agrees  to  indemnify  the  trustee: 
Matthews  V.  Ruggles-Brise,  1911,  1  Ch.  194.  Distribution  will 
not  be  delayed  at  the  instance  of  a  contingent  future  creditor: 
Re  King,  1907,  1  Ch.  72,  ante,  p.  412. 

In  cases  of  the  nature  under  consideration,  the  cestuis  que  trust 
who  have  not  become  entitled  in  possession,  may  disclaim  their 
beneficial  interest,  and  there  may  then  be  a  resulting  trust  for  the 
settlor  or  his  estate,  and  he  or  his  estate  then  becomes  liable  to 
indemnify  the  trustees:  Jervis  v.  Wolferstan,  18  Eq.  at  p.  24; 
Hobbs  V.  Wayet,  supra;  but  if  any  cestui  que  trust  has  received 
income,  the  right  to  disclaim  is  gone:  Ibid.;  but  it  is  not  de- 
stroyed by  a  distringas  having  been  put  upon  the  fund  by  a 
cestui  que  trust:  Hobbs  v.  Wayet,  swpi-a. 

When  a  testator  directs  that  after  payment  of  his  debts  some  Cestui  que  _ 
part  of  his  property  is  to  bo  offered  at  a  named  price  to  his  son,  trpurch^'e" 
and  that  property  is  sold  in  a  creditor's  action,  the  intention  is 
presumed  that  the  other  persons  interested  under  the  will  are  not 
to  receive  more  than  the  price  named,  and  any  surplus  purchase- 
G,  37        • 
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moneys  are  therefore  payable  to  the  son:  Re  Kerry,  Bocock  v. 
Kerry,  1889,  W.  N.  3;  see  Re  Cousins,  30  C.  D.  203. 

A  payment  or  transfer  by  a  trustee  to  the  wrong  person  is  a 
breach  of  trust,  and  he  may  be  ordered  to  pay  again  according  to 
the  true  title:  RUUard  v.  Fulford,  4  C.  D.  389;  Ee  Ward,  47 
L.  J.  Ch.  781;  Re  Hulkes,  Powell  v.  Hulkes,  33  C.  D.  552; 
though  probably  not  with  interest  if  the  payment  has  been  made 
with  the  knowledge  and  acquiescence  of  the  cestui  que  trust 
entitled,  or  such  cestui  que  trust  shared  the  mistake  of  the  trustee: 
Re  Hulkes,  supra;  and  it  is  no  defence  that  the  payment  was 
made  under  the  advice  of  counsel:  National  Trustees,  dc.  v. 
General  Finance,  dc,  1905,  A.  C.  373. 

An  action  by  one  cestui  que  trust  against  another  to  recover 
money  wrongly  paid  by  the  trustee  to  the  latter  under  a  common 
mistake  of  fact  is  barred  after  six  years,  but  the  case  is  different 
if  the  claim  is  made  in  an  administration  suit:  Re  Robinson, 
McLaren  v.  Public  Trustee,  1911,  1  Ch.  502. 

Where  a  bankrupt  became  entitled  to  a  legacy  and  the  executor 
without  knowledge  of  the  bankruptcy  paid  the  legacy,  he  wiU  not 
be  held  liable  to  pay  over  again  to  the  trustee  in  bankruptcy: 
Re  Ball,  1899,  2  Ir.  E.  313;  but  the  legatee  must  refund  the 
legacy  to  the  trustee:  Re  Bennett,  1907,  1  K.  B.  149. 

Where,  however,  the  wrong  payment  or  over-payment  has  been 
made  on  the  supposition  that  the  recipient  is  presently  entitled, 
the  trustee  may  be  recouped  out  of  the  future  income  or  other 
interests  of  the  recipient  under  the  trust  instrument:  Livesey  V. 
Livesey,  3  Russ.  287,  542;  Bibbs  v.  Gar  en,  11  Bea.  483;  Harris 
V.  Karris,  29  Bea.  110;  Eaves  v.  Rickson,  30  Bea.  136;  but  not 
where  the  trustee,  being  himself  the  beneficiary  who  will  suffer 
by  the  overpayment,  seeks  to  recoup  or  impound  for  his  own 
benefit:  Re  Home,  1905,  1  Ch.  76;  and  as  to  the  liability  of 
the  assign  of  the  recipient  to  recoup  the  trustee,  see  Dibbs  v. 
Got  en,  supra. 

Where  one  of  several  legatees  has  received  his  share,  the  others 
cannot  call  upon  him  to  refund  if  the  estate  is  subsequently  (they 
can  do  so  if  it  was  previously)  wasted,  or  has  subsequently  depre- 
ciated: Peterson  v.  Peterson,  3  Eq.  Ill;  Re  Winsloio,  Frere  v. 
Winslow,  45  C.  D.  249;  tru.stees  are  not  insurers,  and  if  they 
have  and  retain  in  their  hands  assets  which,  fairly  valued,  are 
sufiicient  to  meet  legacies  payable  in  fnturo,  they  are  justified  in 
paying  legacies  presently  payable,  and  are  not  responsible  if  the 
assets  retained  prove  insuflScient:  Re  Hurst,  67  L.  T.  at  p.  99, 
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per  Lindley,  L,  J.;  Be  Kail,  1903,  2  Ch.  226.  As  to  over-pay- 
ment in  a  suit,  see  Dcmd  v.  Frowd,  1  M.  &  K.  200;  Sawyer  v. 
Birchmore,  2  M.  &  Or.  611;  and  as  to  the  obligation  of  plaintiff 
residuary  legatees  to  refund  in  order  to  satisfy  unpaid  legatees, 
after  an  order  permitting  the  latter  to  come  in  and  prove,  see 
Prowse  V.  Spur  gin,  5  Eq.  99. 

A  beneficiary  taking  with  notice  that  a  payment  is  wrongful  is  Refunding 
liable  to  refund  to  the  trustee  the  amount  received:  Moxham  v.  OTer" payment 
Grant,  1900,  1  Q.  B.  88,  92.    So  where  shareholders  receive  capital  ^7  payee. 
7<ltra  vires  they  are  trustees  of  it  for  the  company:  Ibid. 

An  executor  cannot  obtain  repayment  from  a  legatee,  or  his  Voluntary- 
assignee  (Bate  V.  Hooper,  5  D.  M.  &  G-.  338),  where  the  over-  payment. 
p>ayment  has  been  voluntary;  nor  after  assent  to  a  bequest  can  he 
follow  the  money  into  the  hands  of  a  purchaser  even  with  notice 
of  unpaid  debts:  Noble  v.  Brett,  24  Bea.  499;  and  see  Hilliard 
V.  Fulford,  4  C.  D.  389. 

Where  there  is  an  outstanding  liability  on  specialty  of  which  Distribution 
the  executor  has  notice,  and  he  distributes  the  estate  without  pro-  providing  for 
viding  for  it,  or  holds  securities  until  they  become  worthless,  it  ^^°^^- 
has  been  held  that  the  creditor  may  sue  him  on  the  specialty  and 
not  as  for  a  devastavit,  at  any  time  within  the  statutory  period 
of  twenty  years,  the  debt  remaining  a  specialty  debt,  and  not 
being,  as  in  Thome  v.  Kerr  (2  K.  &  J.  54),  a  simple  contract 
debt  upon  the  devastavit:  Re  Baker,  Collins  v.  Rhodes,  20  C.  D. 
230  (cf.  Blake  v.  Gale,  22  C.  D.  820);  especially  where  interest 
has  been  paid  to  the  creditor:  Re  Marsden,  26  C.  D.  783.  But 
the  executor  can  set  up  the  statute  as  against  his  own  devastavit 
in  respect  of  wrongful  payments  to  some  creditors  and  legatees: 
Re  Blow,  1914,  1  Ch.  233.  And  the  residuary  legatee  can  set 
up  the  statute  when  he  has  concurred  in  the  breach  of  trust: 
Fordham  v.  Wallis,  10  Ha.  217;  Dilkes  v.  Broadmead,  2  D.  F. 
&  J.  566;  Ridgway  v.  Nev)stead,  3  D.  F.  &  J.  474;  Ee  Marsden, 
supra,  at  p .  790 . 

Where  the  whole  estate  was  exhausted  in  payment  of  debts.  Distribution 
without  notice  of  a  debt  of  higher  degree  than  those  paid,  an  proyiding 
executor  is  not  liable  to  refund  out  of  a  debt  retained;  for  retainer  ^°g^g^^^g°Jgg 
is  payment  at  law:  Re  Fludyer,  1898,  2  Ch.  562. 

A  mortgagee  is  not  bound  to  claim  against  the  personal  estate  ^^^^^*^°" 
on  his  covenant,  and  if  subsequently  his  security  proves  insuf-  regard  to 
ficient,  he  can  sue  the  legal  personal  representative  of  the  mort-  ^g^t^f^^^g^ 
gagor  for  the  mortgage  debt:   Leahy  v.  Be  Moleyns,  1896,  1  on  land. 
Ir.  E.  206;  assuming  there  is  no  question  of  want  of  notice. 
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Over-payment  Where  trustees  have  voluntarily  paid  to  a  .tenant  for  life 
tenant  for  interest  upon  perishable  property,  contrary  to  the  rule  in  Howe  v. 
^''-  Lord  Dartmouth  {ante,  p.  288),  the  Ck)urt  does   not   generally 

order  the  refunding  of  the  excess  of  such  interest  over  what  would 
have  been  payable  if  a  proper  conversion  had  taken  place:  Bate 
V.  Hooper,  5  D.  M.  &  G.  338;  but  see  Lichfield  v.  Baker,  13 
Bea.  447;  Hood  v.  Clapham,  19  Bea.  91;  unless  he  is  one  of 
the  trustees:  Re  Sharp,  1906,  1  Ch.  793,  796.  But  where  the 
tenant  for  life  had  received  five  per  cent,  upon  an  improper  in- 
vestment, she  was  allowed  only  four  per  cent.,  and  ordered  to 
account  for  the  balance:  Baynard  v.  Woollef/,  20  Bea.  583;  and 
a  similar  order  was  made  in  Davies  V.  Hodgson,  25  Bea.  177; 
and  ffi  Griffith  v.  Porter,  25  Bea.  236,  where  the  surplus  was 
ordered  to  be  taken  as  part  of  the  subsequent  income,  and  see 
ante,  p.  288. 

Where  trustees  of  a  marriage  settlement  make  an  unauthorised 

investment  and  subsequently  replace  the  entire  trust  fund,  having 

paid  to  the  tenant  for  life  five  per  cent .  interest,  the  remaindermen 

are  not  entitled  to  have  the  capital  increased  by  adding  to  it  the 

difference  between  five  and  three  per   cent,    inber^t^    Slade  v. 

Chaine,  1908,  1  Ch.  522. 

Over-payment       Where  interest  on  trust  money  secured  on  mortgage  was  over- 

on  trust  P^i<i  by  mistake  of  fact,  the  trustee  was  held  personally  liable  to 

mortgage.        jfje  mortgagor  though  he  had  parted  with  such  over-paid  interest 

to  his  cestrii  que  trust:  King  v.  Stetcart,  66  L.  T.  339. 
Advice  of  The  advice  of  counsel  is  not  an  absolute  indemnity  to  trustees 

either  in  bringing  actions  for  the  alleged  benefit  of  the  estate, 
or  in  making  what  is  afterwards  held  to  be  a  wrong  payment, 
"though  it  may  go  a  long  way  towards  it":  Demy  v.  Thornton, 
9  Ha.  232;  Stott  v.  Mibne,  25  C.  D.  710,  714;  Re  Beddoe,  1893, 
1  Ch.  at  p.  557,  where  Lindley,  L.  J.,  said  that  "a  trustee  who, 
without  the  sanction  of  the  Court,  commences  an  action  or  defends 
an  action  unsuccessfully,  does  so  at  his  own  risk  as  to  costs,  even 
if  he  acts  on  counsel's  opinion";  and  see  Re  Cull,  20  Eq.  561, 
where  trustees  acted  upon  an  opinion  of  counsel  that,  according 
to  a  case  cited,  they  were  justified  in  paying  a  fund  into  Court; 
Ryan  v.  A'esbitf.  1879,  W  N.  100,  where  the  opinion  of  counsel 
was  held  to  have  been  based  on  a  mistake,  and  the  trustees  (as  in 
Angier  v.  Stannard,  3  M.  &  K.  566)  were  not  ordered  to  pay 
costs;  but  see  National  Trustees  Co.  v.  Gmeral  Finance  Co., 
1905,  A.  C.  373,  379;  Doyle  v.  BWce,  2  Sch.  &  L.  231,  243, 
where  it  was  said  that  the  Court  must  proceed  "not  upon  the 
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improper  advice  under  which  au  executor  may  have  acted,  but 
upon  the  acts  he  has  done";  Peers  v.  Ceeley,  15  Bea.  209,  211, 
and  Be  Knight.  27  Bea.  45,  49,  to  a  similar  effect;  and  see  Boulton 
V.  Bewd,  3  D.  M.  >.»c  G.  611;  Kwg  v.  King,  1  D.  &  J.  663. 

Appropriation. j — When  a  logac}-  is  given  upon  continuing 
trusts,  and  the  executors  assent  to  the  legacy,  they  become  trustees 
of  it:  Phillipo  v.  Munnings,  2  M.  &  Or.  309;  and  they  may 
appropriate  or  set  apart  some  portion  of  the  estate  to  answer  the 
legacy:  Re  Lepine,  1892,  1  Ch.  210,  whei-e  the  executor  agreed  Personalty, 
with  the  legatee  as  to  the  appropriation;  and  an  appropriation  of 
one  settled  legacy  though  others  are  left  unappropriated  is  valid : 
Be  Richcodsan,  1896,  1  Ch.  512;  Re  Nickels,  N.  v.  N .,  1898, 
1  Ch.  630,  where  Stirling,  J.,  declared  that  the  trustees  were  so 
empowered  virtute  officii:  Re  Brooks,  Coles  v.  Davis,  76  L.  T.  Realty. 
771;  and  the  doctrine  extends  to  chattels  real  and,  it  seems,  to 
real  estate:  Re  Beverley,  1901,  1  Ch.  681;  but  there  can  bo  no  Contingent 
appropriation  of  a  contingent  legacy,  as  if  and  when  the  con-  ^^^aoy. 
tingency  happens  the  legatee  has  a  right  to  receive  the  legacy  in 
full  in  cash:  Re  Rail,  Foster  v.  Metcalfe,  1908,  2  Ch.  226.  The 
provisions  of  sect.  4  of  the  Land  Transfer  Act,  1897,  do  not  alter 
the  law:  Re  Beverley,  swpra;  and  are,  moreover,  inoperative,  no 
rules  having  been  made  under  the  section.  The  question  whether 
an  appropriation  has  taken  place  depends  upon  the  acts  and 
declarations  of  the  trustees  in  dealing  with  the  estate;  and  an 
appropriation  once  made,  either  with  or  without  the  consent  of 
the  legatee,  is  good  if  it  is  sufficient  at  the  time,  and  consists  of 
proper  securities:  Re  Nickels,  suprn.  The  trustees  may  not  after- 
wards improvidently  dispose  of  the  investment,  and  if  they  do 
they  commit  a  breach  of  trust  if  they  invest  the  proceeds  in  such 
a  way  as  that  the  share  of  the  legatee  is  not  clearly  distinguishable, 
e.g.,  by  advancing  the  money,  with  other  sums,  on  mortgages, 
to  answer  other  legacies  as  well  as  the  trust  legacy:  Re  Walker, 
W.  V.  W.,  62  L.  T.  449.  But  it  seems  that  an  appropriation  of 
a  particular  security  may  be  made,  in  the  first  instance,  to  answer 
more  than  one  trust  legacy:  Ibid. 

Where  trustees  have  a  discretionary  power  to  continue  to  hold  Subsequent 
the  testator's  property  in  its  actual  state  of  investment,  it  is  open 
to  them  to  consult  the  wishes  of  cestui  que  trust  entitled  to  a  trust 
legacy,  as  to  whether  certain  investments  shall  be  appropriated 
for  the  purposes  of  the  legacy:  Be  Lepina,  supra;  Re  Beverky, 
supra ;  and  if  they  bomd  fide  exercise  their  discretion  in  the  matter. 
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Appropria- 
tion must  be 
fair. 


an  appropriation  of  securities  good  at  the  time,  but  afterwajds 
deteriorating,  cannot  be  disputed,  such  consultation  with  the 
cestuis  que  trust  not  being  an  abdication  of  their  duty  of  judg- 
ment: Be  Brooks,  Coles  v.  Davis,  76  L.  T.  771;  Fraser  v. 
Murdoch,  6  A.  C.  at  p.  864,  per  Lord  Selborne;  and  see  the  cases 
above  cited;  and,  in  such  a  case,  if  the  legacy  is  a  deferred  legacy, 
the  legatee  must,  as  soon  as  it  is  appropriated,  and  so  severed 
and  set  apart,  take  it  for  better  or  worse:  Ihid. ;  provided  the 
investment  so  appropriated  is  an  authorised  investment:  see  Be 
Oiothwaite,  1891,  3  Oh.  494.  But  trustees  are  justified  in  appro- 
priating shares  which,  though  not  coming  within  the  investment 
clause,  the  trustees  have  power  to  retain :  Be  Brooks,  supra ;  Be 
Cooke's  Settlement,  1913,  2  Ch.  661.  A  power  to  postpone  con- 
version and  distribution  does  not,  however,  justify  the  appropria- 
tion of  unauthorised  securities:  Be  Craven,  1914,  1  Ch.  358. 
ISTor  can  a  beneficiary  call  for  an  appropriation  of  his  share  so 
long  as  the  trustees  bond  fide  exercise  their  power  to  postpone  a 
sale:  Be  Kipping,  1914,  1  Ch.  62.  The  appropriation  in  all 
cases  must,  of  course,  be  fairly  made;  if  there  is  anything  unfair, 
that  would  vitiate  the  whole:  Be  Brooks,  supra;  and  would  be 
a  breach  of  trust:  Be  Brookes,  1914,  1  Ch.  558. 


Right  to 
release  by 
deed. 


Under  parol 
trust. 


Belease  to  Trustees. 

As  a  general  rule  aU.  that  a  trustee  is  entitled  to  upon  trans- 
ferring the  trust  property  to  the  cestui  que  trust  is  to  call  upon 
him  to  examine  and  settle  the  account  of  the  trust,  and  to  obtain 
a  receipt  for  the  property  transferred;  and  he  is  not  entitled  to 
insist  upon  a  release  under  seal:  see  ChaduHck  v.  Heatley,  2  Coll. 
137;  and  see  1896,  1  Ch.  at  p.  301.  In  Re  Wright  (3  K.  &  J. 
419j  it  was  said  that  the  right  to  a  release  under  seal  could 
certainly  arise  only  where  the  trust  instrument  was  under  seal; 
but  it  is  doubtful  whether  the  Court  has  ever  in  fact  recognised 
the  claim  on  this  ground.  It  has  been  held,  indeed,  that  in  the 
case  of  an  express  trust,  apparent  ou  the  face  of  the  deed,  the 
trustee;  is  not  entitled  to  require  a  release  where  he  is  paying  in 
strict  accordance  with  the  trusts:  King  v.  MuUins,  1  Dr.  308; 
see  ^yarter  v.  Anderson,  11  Ha.  301;  cf.  Anson  v.  Potter,  13 
C.  D.  141.  And  in  King  v.  MulUns  it  was  further  laid  doiwn, 
that  where  the  trust  is  verbal,  and  there  is  nothing  to  show  the 
amount  of  the  trust  fund,  or  where  the  trustee  has  done  or  is  asked 
to  do  anything  which  is  not  in  strict  accordance  with  the  trusts, 
he  may  demand  a  release  by  deed. 
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Trustees  are  not  entitled  to  a  release,  but  only  to  a  receipt,  in  On  payment 
respect  of  money  paid  over  to  executors  or  to  other  trustees  to  trustees. 
whom  their  trust    fund    is    appointed  or  becomes  payable:    Re 
Foligno,  32  Bea.  131;  Ee  Oater,  26  Bea.  366;  Re  Hoskin,  5  C.  D. 
229. 

Nor  are  trustees  on  the  termination  of  the  trusteeship  entitled  Copies, 
to  have  deeds  relating  to  the  trust,  or  to  the  title  of  an  assignee 
of  a  beneficiary  handed  over  to  them:  Re  Palmer,  1907,  1  Ch. 
486;  but  they  are  entitled  to  examined  copies:  Warier  v.  Ander- 
san,  supra;  and,  semble,  to  an  acknowledgment  for  production 
and  undertaking  for  safe  custody:  Re  Palmer,  supra. 

Infants  upon  attaining  twenty-one  are  entitled  to  accounts  from  On  attaining 
trustees,  but  they  are  not  bound  to  give  any  formal  release;  while  ^™  ^'°^''' 
any  release  given  during  infancy  has  been  held  to  be  invalid  at 
law:  Overton  v.  Bannister,  3  Ha.  503.  Where  some  of  the  cestuis 
que  trust  are  infants,  and  others,  either  upon  an  appointment  of 
new  trustees  or  a  distribution  of  trust  property,  agree  to  give  a 
release,  it  is  not  uncommon  to  make  the  infants  parties,  the  persons 
of  full  age  entering  into  a  covenant  to  procure  their  execution 
upon  attaining  majority. 

It  seems  that  trustees  may  obtain  a  release  from  liability  by   Release  by 

n  J  .  ■       •  ■  J?         i  J.      J  •  order  sanc- 

means  of    an    order    sanctioning  a  compromise    of  outstanding  tioning 
claims;  but  this,  of  course,  is  only  binding  as  between  the  parties  compromise, 
thereto,  and  a  trustee  who  is  not  a  party  cannot  claim  that  it 
enures  for  his  benefit:  Edwards  v.  Hood  Barrs,  1905,  1  Ch.  20. 

Persons  who  give  a  release  without  full  knowledge  of  their  When  release 
rights  or  of  the  facts,  or  without  the  means  of  obtaining  indepen- 
dent advice,  especially  when  they  are  in  humble  circumstances  or 
illiterate,  are  not  bound  by  their  act:  Walkesr  v.  Symonds,  3 
Sw.  73;  Wedderhurn  v.  Wedderburn,  4  M.  &  Cr.  41;  Munch  v. 
CocJcerell,  5  M.  &  Cr.  179;  Lloyd  v.  Attwood,  3  D.  &  J.  614; 
Foioler  v.  Wyatt,  24  Bea.  232;  Asplmid  v.  Watte,  25  L.  J.  Ch. 
53 ;  and  on  equitable  grounds  such  as  these  the  release  will  be  set 
aside  in  an  action.  So  also,  where  a  trustee  has  obtained  a  release 
upon  a  misrepresentation  of  the  rights  of  the  cestui  que  trust, 
it  will  not  be  allowed  to  stand:  Thomson  v.  Eastwood,  2  A.  C. 
215;  Dougan  v.  Macpherson  (1902,  A.  C.  197),  a  case  of  nou- 
disclosure  of  a  valuation  of  trust  property  purchased  by  the 
trustee.  And  it  has  been  held  that  a  trustee  cannot  plead  a  release 
without  setting  out  the  accounts  upon  which  it  was  based:  Brooks 
V.  Sutton,  5  Eq.  361.  -A  release  can,  of  course,  never  stand  if 
obtained  by  pressure  or  undue  influence  or  ignorance  of  rights. 
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Belease  by 
mistake. 


Estoppel. 


Need  for  fuU 
recitals. 


Eef  usal  by 
cestui  que 
tntst  to 
discbarg'e 
trustee. 


Payment  into 
Conrt. 


Originating 
summons 
to  set  aside 
release. 


Where  a  release  was  given  by  a  lady  before  marriage  under  an 
erroneous  view  of  her  rights,  it  was  held  that  it  was  unnecessary 
to  allege  that  the  trustees  who  took  it  were  guilty  of  fraud, 
though  the  claim  to  set  it  aside  was  not  made  until  twenty  years 
afterwards:  Re  Garneit,  Gandy  v.  Macaulay,  31  C.  D.  1;  and 
see  Be  Garnett,  Eohinson  v.  Gandy  (33  CD.  300),  as  to  the 
effect  of  setting  aside  the  same  release  upon  the  settlement  made 
on  the  marriage  of  the  lady 

A  release  for  less  than  the  amount  to  which  a  legatee  is  entitled 
does  not  operate  as  an  estoppel  so  as  to  bar  his  right  to  a  fund 
which  afterwards  falls  in,  since  such  a  release  cannot  be  deemed 
to  enure  for  the  benefit  of  the  residuary  legatees,  who  would 
otherwise  take  the  fund,  especially  if  they  are  in  no  way  parties 
to  the  release:  Be  Ghost,  49  L.  T.  588;  Lawe  v.  Laufe,  I.  B,.  8 
Eq.  327;  Turne>-  v.  Turner,  14  C.  D.  829;  cf.  Edimrds  v.  Hood 
Barrs,  1905,  1  Ch.  20. 

Although  actual  knowledge  of  all  the  facts  by  the  cestui  que 
trust  might  perhaps  be  proved  aliunde,  the  best  form  of  preserv- 
ing evidence  of  that  knowledge  is  to  secure  that  every  material 
fact  is  accurately  recited  in  the  deed  itself:  see  Lindo  v.  Lindo, 
1  Bea.  496;  Be  Garnett,  Gandy  v.  Macaulay,  31  C.  D.  1;  Be 
Ghost,  49  L.  T.  588.  It  is,  moreover,  important  that  if  the  release 
is  given  in  respect  of  the  consequences  of  a  breach  of  trust  com- 
mitted, or  alleged  to  have  been  committed,  or  of  some  doubtful 
determination  of  the  rights  of  parties,  the  exact  particulars  of 
such  matters  should  be  fully  recited;  for  a  general  release  can 
affect  oidy  such  matters  as  have  arisen  and  are  in  the  contem- 
plation of  the  parties  at  the  time  when  it  is  given:  Be  Perkins, 
Poyser  v.  Beyfus,  1898,  2  Ch.  at  p.  190;  see  L.  d  S.  W  B.  v. 
Bhekmore,  L.  R.  4  H.  L.  at  p.  623. 

If  cestuis  que  trust  refuse  to  discharge  the  trustee,  or  to  admit 
the  correctness  of  his  accounts,  he  is  entitled  to  have  his  accounts 
taken  and  vouched  in  Court:  Thomson  v.  Eastwood,  2  A.  C.215; 
but  tho  Court  would  now,  probably,  caU  upon  the  cestui  que  trust 
to  examine  the  accounts  out  of  Court,  and  submit  only  disputed 
items  to  the  Court.  If  trustees  pay  money  into  Court  in  an  action 
or  under  its  order  they  have  no  claim  to  any  further  release  or 
indemnity:  England  v.  Tredegar,  35  Bea.  256. 

An  originating  summons  under  Order  LV.  for  the  declaration 
of  the  rights  of  parties,  or  the  determination  of  some  question 
under  a  trust,  wiU  not  be  entertained  if  it  involves  the  setting 
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aside  of  a  release:  Re  Ellis,  Kelson  v.  ElUs,  37  W    R.  91;  see 
Re  Garneti,  Gaudy  v.  Maccnihu/,  32  W   B.  474. 

Provisions  for  the  Indemnity  of  Trustees. 

By  sect.  24  of  the  Trustee  Act,  1893,  which  repealed,  but  in 
eSect  re-enacted,  sect.  31  of  Lord  St.  Leonards'  Act  (22  &  23  Vict, 
c.  35),  it  is  provided  as  follows:  — 

"A  trustee  shall,  without  prejudice  to  the  provisions  of  the  implied 
instrument,  if  anj,  creating  the  trust,  be  chargeable  only  for  j^^™^^*^  "'^ 
money  and  securities  actually  received  by  him  notwithstanding  his 
signing  any  receipt  for  the  sake  of  conformity,  and  shall  be 
answerable  and  accountable  only  for  his  own  acts,  receipts, 
neglects,  or  defaults,  and  not  for  those  of  any  other  trustee,  nor 
for  any  banker,  broker,  or  other  peraon  with  whom  any  trust 
moneys  or  securities  may  be  deposited,  nor  for  the  insufficiency 
or  deficiency  of  any  securities,  nor  for  any  other  loss,  unless  the 
same  happens  through  his  own  wilful  default;  and  may  reimburse 
himself,  or  pay  or  discharge  out  of  the  trust  premises,  all  expenses 
incurred  in  or  about  the  execution  of  his  trusts  or  powers." 

As  to  the  protection  aSorded  by  Lord  St.  Leonards'  Act,  s.  27,  Indemnity  in 
in  respect  of  leaseholds  assigned  by  an  executor  after  discharging  ifaMities 
all    accrued    liabilities,   see    Williams    on   Executors,   10th  ed.,  an  assigned 
p.  1080.  ^^*'^- 

Even  before  the  Act  the  doctrine  of  the  Court  afforded  as  much  Effect  of 
protection  as  is  secured  by  the  clause  in  the  Act,  or  in  its  usual  P?*''    .^ 

'^  .  ''.  .    .  indenmity 

form  in  settlements  or  wills,  to  non-receiving  trustees.  The  clause, 
section  only  shifts  the  onus  of  proof  from  the  trustees  to  the  bene- 
ficiaries :  Re  Brier,  26  C .  D .  243 .  It  does  not  authorise  a  trustee 
to  delegate  the  execution  of  the  trust  and  the  custody  of  the  trust 
moneys  in  the  absence  of  a  moral  necessity  from  the  usage  of  man- 
kind: Speight  V.  Gaimt,  9  A.  C.  1.  The  limit  of  the  power  of 
employment  is  reasonableness:  Re  Weall,  42  C.  D.  674,  and  he 
must  not  make  a  payment  through  an  agent  wlien  it  is  just  as  easy 
to  make  it  himself;  Re  Mackay,  1911,  1  Ch.  300,  ante,  p.  213. 

A  clause  which  provided  for  indemnity  in  the  three  cases  of  What 
liability — namely,  where,  being  the  recipient,  the  trustee  hands  oftrusrmay 
over  money  vsrithout  securing  its  due  application ;  where  he  allows  ^^  ™^'  ^7 
a  co-trustee  to  'receive  money  without  making  due  inquiry  as  to  his  indemnity, 
dealings  with  it;   and  where  he  becomes  aware  of  a  breach  of 
trust   and   abstains   from   taking   the   needful   steps   to    obtain 
restitution  or  redress — was  held  sufficient  to  excuse  a  trustee  from 
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misapplication  by  his  co-trustee:  Wilkins  v.  Hogg,  8  Jur.  N.  S. 
25,  affirming  3  Giff.  116;  Pass  v.  Dundas,  29  W  R.  332;  but 
under  such  a  clause  he  would  still  be  liable  for  oollusion,  or  upon 
evidence  of  his  knowledge  or  suspicion  of  an  intended  breach  of 
trust:  Ibid. 

The  effect  of  signing  a  receipt  for  the  sake  of  conformity  has 
already  been  considered:  see  ante,  p.  "225. 

Payment  into  Court  under  the  Trustee  Act,  1893,  s.  42  (formerly 
the  Trustee  Belief  Act,  10  d  11  Vict.  c.  96). 

Under  the  Trustee  Act,  1893,  s.  42,  trustees  (including  all  per- 
sons as  defined  under  that  name  in  sect.  50  of  the  Act),  or  the 
majority  of  them  having  in  their  hands  or  under  their  control  any 
money  or  securities  belonging  to  any  trust,  or  the  major  part  of 
them,  may  pay  the  same  into  Court  to  an  appi'opriate  account. 

Practice.  For   the   general   practice   under    this   section   of   the    Act,   see 

Ord.  LIVb.  r.  4,  of  the  E.  S.  C,  1893,  Vhere  the  nature  of  the 
affidavit  to  be  filed  on  payment  in  is  referred  t^o.  Sub-sects.  2 
and  3  of  sect .  42  are  as  f  oUows :  — 

"  (2.)  The  receipt  or  certificate  of  the  proper  officer  shall  be  a 
sufficient  discharge  to  trustees  for  the  money  or  securities  so  paid 
into  Court. 

"  (3.)  Where  any  moneys  or  securities  are  vested  in  any  persons 
as  trustees,  and  the  majority  are  desirous  of  paying  the  same  into 
Court,  but  the  concurrence  of  the  other  or  others  cannot  be 
obtained,  the  High  Court  may  order  the  payment  into  Court  to  be 
made  by  the  majority  without  the  concurrence  of  the  other  or 
others;  and  where  any  such  money  or  securities  are  deposited  with 
any  banker,  broker,  or  other  depository,  the  Court  may  order 
payment  or  delivery  of  the  moneys  or  securities  to  the  majority  of 
the  trustees  for  the  purpose  of  payment  into  Court,  and  every, 
transfer,  payment  and  delivery  made  in  pursuance  of  any  such 
order  shall  be  valid  and  take  effect  as  if  the  same  had  been  made 
on  the  authority  or  by  the  act  of  all  the  persons  entitled  to  the 
money  and  securities  so  transferred,  paid,  or  delivered." 

County  Court.  A  fund  not  exceeding  500Z.  may  be  paid  into  a  County  Court: 
County  Courts  Act,  1888,  s.  70. 

When  Act  Having  regard  to  the  supposed  greater  expense  of  the  proceed- 

re«)rted'to.  ^^8®  Under  the  Act,  payment  in  under  it  is  not  now  commonly 
resorted  to  in  any  case  in  which  the  question  at  issue  can  be 
disposed  of  under  an  originating  summons:   see  Re  Birkett,  9 
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C.  D.  576;  Be  Gile&,  34  W  R.  712;  in  Be  Parker  (39  C.  D.  303, 
305),  Cotton,  L.  J.,  said  that  he  was  not  sure  that  a  summons  is 
the  cheaper  course. 

In  order  to  justify  a  payment  into  Court  under  the  Act  the  When 
trustees  must  show  circumstances  proving  that  they  cannot  get  a  FuJified/"'^ 
discharge,  or  a  hoitd  fide  doubt  as  to  the  persons  beneficially  en- 
titled, e.g.,  where  the  cestui  que  trust  is  an  infant  {Re  Richards, 
8  Eq.  119),  or  a  lunatic  {Re  Irby,  17  Bea.  334;  Re  ParJcer,  39 
C.  D.  303),  or  otherwise  personally  incapable  of  giving  a  dis- 
charge :  Re  Biddulph,  5  De  G .  &  Sm .  469 . 

Trustees  cannot  appropriate  trust  funds  to  meet  legacies  so  as  Doubtful 
to  free  the  residue  from  liability  to  interest,  but  on  payment  into  of  law  or 
Court  the  legacies  will  cease  to  carry  interest:  Re  Salameni.  1907,  **'^^- 
2  Ch.  46. 

But  trustees  are  not  justified  in  paying  money  into  Court  merely  Improper 
because  an  action  is  threatened  {Re  Waring,  16  Jur.  652):  or  if 
they  have  sufiicient  evidence  that  a  power  has  not  been  exeraised 
when  those  entitled  in  default  of  appointment  call  for  a  distribu- 
tion: Re  Cull,  20  Eq.  561;  and  see  Re  Woodburn,  1  D.  &  J. 
333;  Re  Knight  (27  Bea.  45  ,  where  the  fund  was  paid  in  without 
any  evidence  of  difliculty  of  proving  the  title;  Re  Cater  (25 
Bea.  361),  where  it  was  paid  in  upon  a  proper  refusal  to  give  a 
release;  Be  Roberts  (17  W  E.  639);  Re  ^Yise  (I.  E.  3  Eq.  599), 
W'here  the  only  ground  was  that  a  married  woman  was  entitled 
to  her  separate  use;  Re  Elliot  (15  Eq.  193),  where  the  trustees 
paid  in,  in  order  to  avoid  a  liability  as  to  which  there  was  nothing 
to  show  that  it  was  likely  to  arise;  Re  Foligno  (32  Bea.  131), 
where  the  executor's  of  the  surviving  trustee  paid  into  Court  a  fund 
which  they  ought  to  have  paid  to  new  trustees,  as  to  whose  appoint- 
ment no  question  arose:  Re  CwrolVs  Policy  (29  L.  R.  Ir.  86), 
where  an  assurance  society  paid  policy  moneys  into  Court,  and 
were  ordered  to  pay  the  costs  of  getting  it  out,  but  not  their  o-\mi 
costs  of  the  payment  into  Court;  and  see  Re  Koslxin.  6  C.  D.  281. 
In  such  cases  ajs  these  the  trustees  may  have  to  j)ay  the  costs  of  all  Costs, 
the  proceedings. 

Where  payment  in  is  made  on  affidavit,  notice  must  be  given,  Notice  on 
to  persons  beneficially  interested  in  the  fund:   see  Ord.   LI  Vs.  P''^™™  ™- 
r.  4  (2). 

The  survivors  of  several  trustees  may  pay  in:  Re  Perry.  6  Ha.  Sm-viviug 
306.  '  '^'^''- 

So  may  a  mortgagee  having  a  surplus  of  sale  moneys  in  hand,  Mortgagee?. 
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who,  indeed,  is  a  trustee  of  them  (see  ante,  p.  307] :  Roberts  v. 
Ball.  24  L.  J.  Ch.  471;  Re  WMiampton,  26  C.  D.  391. 

Insurance  companies  being,  in  effect,  mere  stakeholders,  formerly 
could  not  avail  themselves  of  the  Act  unless,  perhaps,  the  polioy 
moneys  were  subject  to  a  trust:  Re  Haycock,  1  C.  D.  611,  616. 
But  now,  under  the  Life  Assurance  Companies  (Payment  iuto 
Court}  Act,  1896,  such  companies  are  enabled  to  pay  into  Court 
any  moneys  payable  by  them  under  a  life  policy  in  respect  of 
which,  in  the  opinion  of  the  directors,  no  sufficient  discharge  can 
otherwist  be  obtained:  Harrison  v.  Alliance  Ass.  Co.,  1903,  1 
K.  B.  184:  in  effect,  this  enactment  allows  assurance  companies 
to  deal  -R-ith  poHcy  moneys  as  if  they  were  trust  moneys.  The 
rules  of  Court  made  pursuajit  to  the  Act  are  set  out  in  Ord.  LR'^c, 
and  it  is  to  be  obserred  that  r.  "2  of  the  Order  prohibits  the  com- 
pany from  deducting  its  costs  or  expenses  of  or  incidental  to  the 
payment  in. 

Bankers  who  receive  notice  of  conflicting  claims  on  moneys 
deposited  with  them  are  not  trustees  within  the  Act:  Be  Sutton, 
12  C.  D.  175. 

The  purchaser  of  land  subject  to  a  charge  cannot  pay  the  amount 
of  the  charge  into  Court  under  this  Act:  Re  Buckletf,  17  Bea.  110; 
he  should  pay  it  in  under  the  5th  section  of  the  Conveyancing  Act. 

The  effect  of  payment  into  Court  is  to  submit  to  the  Court  aU 
questions  relating  to  the  fund  paid  in  as  between  the  trustee  and 
the  cestui  que  trust:  Le".'->  v.  HiUman,  3  H.  L.  C.  607;  Re 
WoodbwH,  1  D.  &  J.  333.  But  it  does  not  operate  to  discharge 
the  trustees  from  past  breaches  of  trust:  Att.-Gen.  v.  Alford,  4 
D.  M.  i  G.  843:  Re  Waring,  16  Jur.  65"2;  nor  to  enable  the 
cestui-i  que  trust  to  raise  the  question  whether  other  trust  moneys 
are  not  in  the  hands  of  the  trustees:  Good-e  v.  West.  9  Ha.  378: 
Thorp  V.  Thoip,  1  K.  &  J.  438;  Re  Jenkins,  10  Jur.  X.  S.  332. 
But  the  Court  ha^  ordered  payment  of  future  instalments  or 
income  coming  to  trustees  for  the  same  purposes  as  the  funds  paid 
in:  Re  Chamberlain,  22  Bea.  286;  Re  Thornton,  9  W  E.  475. 
Moreover,  payment  into  Court  relieves  the  trustee  of  any  further 
control  over  the  f imd,  though  he  cannot  be  fully  discharged  with- 
out an  action  in  which  his  accounts  are  taken:  Barker  v.  PeiJe, 
2  Dr.  &  Sm.  340;  and  he  contiuues  a  trustee  for  the  purpose  of 
receiving  notice  of  incumbrances  {Thompson  v.  Tomkins,  2  Dr.  & 
Sm.  8,  21  ,  and  for  the  purpose  of  giving  information  to  the  Court 
as  to  the  trust,  for  which  pui-pose  he  is  a  necessary  party  to  be 
served  on  an  application  for  payment  out. 
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Wlaere  trustees  have  a  discretionarj  power  of  maintenance  or  Effect  on 
the  like  power,  the  Court  will,  after  pajment  in  of  the  fund,  P°.^^^^' 
exercise  the  power:   Be  Murphy's  Trusts,  1900,  1  Ir.  E.  145; 
Re  Ashhimiham,  54  L.  T.  84;   but  not  a  personal  power:  Re 
ycftlefold,  59  L.  T.  315. 

Executoi-s  whose  dutjr  it  is  to  divide  a  legacy  amongst  a  class  Release 
which  they  could  ascertain  themselves  cannot  by  paying  it  into  payment'inof 
Court  under  the  Act  relieve  the  general  residue  from  the  payment  legacy. 
of  the  costs  of  an  inquiry  to  ascertain  who  are  entitled  on  the 
ground  (as  in  Marfmeau  v.  Rogers,  8  D.  M.  &  G.  3.28,  335;  Re 
HaseMine,  Grange  v    Sturdy,  31  C.  D.  511)  that  the  legacy  has 
been  thereby  severed  from  the  bulk  of  the  estate,  and  ought,  there- 
fore, to  bear  the  costs:  Re  Gibbons,  36  C.  D.  486. 

The  effect  of  payment  in  of  a  fund  in  which  an  infant  is  Wai'd  of 
interested  is  to  make  him  a  ward  of  Court:  Z)e  Pereda  y.  De 
Mancha,  19  C.  D.  451,  455:  though  the  carrying  over  of  a  fund 
to  the  separate  account  of  an  infant  in  an  administration  action, 
to  which  the  infant  is  not  a  party,  does  not  constitute  the  infant 
a  ward  of  Court:  Brown  \.  Collins,  '25  C.  D.  56. 

Payment  out.] — As  a  rule  the  Court  ^\  ill  not  pay  money  out  Summons  or 
of  Court  to  a  sole  trustee,  but  this  rule  does  not  apply  to  the  Public  P^*^''°"- 
Trustee  when  appointed  sole  trustee:  Re  Leslie's  Hassop  Estates, 
1911,  1  Ch.  611;  Re  ArdagJi,  1914,  1  Ir.  R.  5.  Money  in  Court 
representing  capital  ordered  to  be  paid  to  two  or  more  persons  as 
trustees  must  be  paid  to  them  personally,  or  to  their  joint  account 
at  a  bank.  The  Court  -n-ill  never  order  payment  of  principal 
money  to  "one  or  more"  of  a  body  of  trustees,  although  income 
may  be  ordered  to  be  paid  to  any  two  of  charity  trustees:  Seton, 
209. 

An  application  for  payment  out  under  sect.  2  of  the  Act  is 
to  be  by  summons,  unless  the  fund  is  over  1,000?.,  or  the  stock  is 
over  1,000Z.  nominal  value,  under  Ord.  LV.  r.  2  (5),  or  in  case 
of  an  application  by  a  pei-son  whose  title  has  been  already  adjudi- 
cated upon  as  provided  by  r.  2  (1):  see  Be  Broadivood,  55 
L.  J.  Ch.  646. 

Money  paid  in  by  an  administrator  of  a  supposed  intestate  was  Money  paid 
ordered  to  be  paid  out  to  an  executor  of  a  will  afterwards  dis-  adnunistrator 
covei'ed  and  proved,  but  the  administrator  was  a  co-petitioner:    of  supposed 
Re  Hood's  Trusts,  1896,  1  Ch.  270. 

The  proper  course  is    that    the    trustees    should   deduct  their  Deduction  of 
reasonable  costs,  and  pay  in  the  balance,  stating  in  their  affidavit 
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what  they  have  deducted;  and  the  Court  cannot,  upon  an  applica- 
tion for  payment  out,  order  a  return  of  the  costs  deducted  on 
payment  in,  the  jurisdiction  being  limited  to  the  fund  in  Court, 
and,  if  those  costs  have  been  improperly  retained,  a  separate 
proceeding  is  necessary:  Re  Parker,  39  C.  D.  303. 
Payment  If  an  appKcation  is  made  for  payment  out  of  the  income  of  the 

of  income.  ,       ^  -i-  on-  -it  i  pi 

fund  paid  in,  the  costs  oi  ail  parties,  including  those  of  the 
trustees,  are  payable  out  of  income  only;  but  probably  the  trustees 
ought  not  to  appear  upon  such  an  appKcation:  Be  Evans,  7  Ch. 
609;  Be  Whifton,  8  Eq.  352;  but  see  Re  Gordon,  6  Eq.  335, 
where  the  trustees'  costs  were  paid  out  of  corpus. 
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CHAPTEE  XXIV. 

RIGHT  OF  CESTUI  QUE  TRUST  TO  POSSESSION  AND  CUSTODY  OF  DEEDS. 

Right  to  Possession.]— Although  a  trustee  has  no  right  to  keep 

a.  cestui  que  trust  entitled  to  possession  out  of  such  possession, 

or  to  eject  him,  it  is  not  a  matter  of  course  that  possession  is  to 

be  given  to  the  tenant  for  life  under  a  devise.     The  Court  has  Eight  of 

absolute  discretion  to  grant  or  refuse  the  tenant  for  life  posses-  dependen't  on 

sion  of  the  trust  estates  and  custody  of  the  title  deeds :  Taylor  *«  discretion 

V.  Taylor,  20  Eq.  297,  303;  and  in  this  respect  the  Settled  Land  " 

Act  has  made  no  difference:  Ee  Bagot's  Settlement,  1894,  1  Ch. 

177;  Be  Hunt,  Pollard  v.  Geake,  1900,  W.  N.  65;  1901,  W.  N. 

144;  Re  Bichwdson,  B.  v.  B.,  1900,  2  Ch.  778,  786;  the  fact 

that  the  equitable  tenant  for  life  is  a  female  is  really  no  objection: 

Be  Newen,  1894,  1  Ch.  297.     The  intention  of  the  testator  is  to  Where  will 

be  considered;  and  where  the  cestui  que  trust  for  life  was  a  feme  contrary 

covert,  and  two  of  the  trustees  were  entitled  in  remainder,  it  was  'ntention. 

held  that,  as  the  testator  thought  fit  to  give  the  management  to 

them,  and  not  to  entrust  the  estate  to  the  permanent  management 

of  the  cestui  que  trust,  it  was  not  for  the  Court  to  take  it  away 

from  the  trustees:  Tidd.v.  Lister,  5  Madd.  429;  but  see  Horner 

V.  Wheelwright,  2  Jur.  N.  S.  367,  where  the  devise  was  for  the 

separate  use  of  a  married  woman. 

Since  the  Settled  Land  Act,  1882,  the  Court  has  exercised  its  Modem  rule 

discretion  with  far  greater  freedom  in  favour  of  the  tenant  for  life  possession : 

and  ignored  the  intention  of  the  testator;  the  protection  of  the  ^f''}°K     -. 
„  , .  „     ,  ,  .  .       .  Settled  Land 

trustees  and  the  safeguarding  of  the  subject-matter  is,  it  seems,  Acts. 

the  matter  of  prime  importance;  and  provided  this  can  be  done 

the  Court  will  generally  accede  to  the  application  for  possession. 

Stringent  undertakings  wiH  often  be  insisted  upon:  see  forms  of  yn^ertakmgs 

°  '^  ^  to  he  aiTen. 

order  in  Be  Wythes,  1893,  2  Ch.  at  p.  375;  Re  Hunt,  Pollard  v. 
Geake,  1901,  W  N.  144;  Be  Bag  of  s  Settlement,  1894,  1  Ch.  at 
p.  184,  where  Chitty,  J.,  pointed  out  that  the  Settled  Land  Acts 
afforded  additional  ground  for  exercising  the  discretion  in  fa.vour 
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of  the  tenant  for  life:  Be  Money  Kyrle,  1900,  2  Ch.  839,  844; 
security  'will  also  be  necessary  when  the  personal  undertaking 
may  be  insufficient:  Be  HAint,  PoUairl  v.  GcMlce.,  1900,  W.  N-. 
66;  1901,  W.  N.  144. 

The  application  should  bo  by  originating  summons  by  the 
tenant  for  life  {Be  Neiven,  1894,  2  Ch.  303)  or  person  in  his 
position:  Be  Hunt,  Pollard  v.  Geake,  supra.  The  respondents 
should  include  the  trustees,  and,  if  one  or  more  are  interested, 
such  as  are  interested  should  be  represented  separately:  Be 
Neiwen,  1894,  2  Ch.  at  p.  303.  An  incumbrancer  of  the  interest 
of  the  tenant  for  life  should  also  be  a  respondent,  but  not  neces- 
sarily the  remainderman:  Be  Newen,  1894,  2  Ch.  at  p.  309; 
but  see  Be  Hunt,  supra.  The  costs  will  be  borne  by  the  tenant 
for  life:  Be  Newen,  supra. 

Not  only  will  an  equitable  tenant  for  life  subject  to  incum- 
brances be  let  into  possession,  but  a  person  having  the  powers  of  a 
tenant  for  life  within  the  meaning  of  the  Settled  Land  Act,  1882: 
Be  Bichardson,  B.  v.  B.,  1900,  2  Ch.  778;  and  notwithstanding 
that  the  term  for  securing  the  mortgages  is  outstanding  in  the 
trustees:  Ibid.;  Be  Money  Kyrle,  1900,  2  Ch.  839,  where  the 
Court  imposed  the  condition  of  giving  security  to  pay  the  net 
income  over  to  the  trustees.  Where  the  tenant  for  life  Avas  bank- 
rupt, the  assignee  of  his  estate  was  let  into  possession:  Be  Hunt, 
Pollard  v.  Geake,  supra. 

Where  the  estate  consists  of  leaseholds,  and  elaborate  powers  of 
management  are  given  to  the  trustees,  the  tenant  for  life  will 
nevertheless  be  let  into  possession:  Be  Neweoi,  1894,  2  Ch.  297, 
305.  As  between  landlord  and  tenant,  the  trustees  remain  liable 
for  breaches  of  covenant,  and,  save  on  a  special  undertaking,  they 
would  be  unable  to  claim  personally  against  the  tenant  for  life  for 
any  loss  which  they  might  have  sustained :  see  Bamage  v.  Womack, 
1900,  1  Q.  B.  116. 

As  to  the  right  of  the  tenant  for  life  to  an  apportionment  of 
rents  on  being  let  into  possession  after  the  cesser  of  a  trust  for 
accumulation  in  favour  of  other  persons,  see  Wheeler  v.  Tootel, 
3  Eq.  571;  Donaldson  v.  Donaldson,  10  Eq.  635. 

In  the  case  of  a  family  mansion,  or  where  it  appears  to  be  for 
the  benefit  of  the  cestui  que  trust  that  he  should  occupy  the  pro- 
perty personally,  possession  should  be  given  to  him:  Tidd  v. 
Lister,  supra;  Lethbridge  v.  Lethbridge,  3  D.  F.  &  J.  523;  and 
see  iS.  C  (4  D.  F.  &  J.  35)  as  to  his  right  to  enjoy  the  sporting 
and  the  occupation  of  the  home  farm, 
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A  cestui  que  trust  in  toossession  may  distrain  and  serve  notices  to  Powers  of 
quit  upon  tenants:  Blake  v.  Foster,  8  T.  R.  487;  J.(mesv-  Phipps,  m posaession. 
L.  E.  3  Q.  B.'567. 

When  the  cestui  que  trust  who  is  entitled  to  receive  the  rents  Grrossmis- 
and  profits  is  in  possession,  the  Court  will  not  take  that  receipt  by  tenant 
away,  unless  there  has  been  some  gross  mismanagement  by  him:  *™'i*^' 
Att.-Gm.  V.  Gore,  Barnard.  145,  150;  and  see  Garth)  V.  Cotton, 
1  Ves.  Sen.  556. 

Trustees  who  colluded'  with    the   remainderman    to  turn  the  Trustee 
tenant  for  life  out  of  possession,  and  received  the  rents  from  thel  outml« qm 
tenants,  some  of  whom'  had  failed  to  pay,  were  decreed  to  make  '™**- 
good  all  the  rents  which  the  tenants  were  bound'  to  pay:  Kaye  v. 
Powel,  1  Ves.  Jun.  408. 

Security  is  not  now  asked  from  the  tenant  for  life  (Temple  v.  Security  for 
Thring,  46  L.  T.  283)  unless  the  Court  is  dissatisfied  with  his  undertakings, 
position  and  means:  Re  Hunt,  Polkird  v.  Geake,  190Q,  W    N. 
65;  but  where  heavy  interest  on  mortgages  had  to  be  kept  down,  Where 
and  there  was  a  trust  for  a  term  to  accumulate  and  pay  off  incum-  ^ept^ow.  ^ 
brances,  the  tenant  for  life  was  let  into  possession  on  giving  the 
usual  undertakings    and    security   for  their   due  fulfilment:   Ba 
Money  Eyrie,  1900,  2  Ch.  839;  Re  Richardson.,  R.  v.  R.,  ibid. 
778. 

Even  where  the  charges  are  to  be  paid  off  out  of  accumula-  Charges  to  be 
tions  the  Court  will  let  the  tenant  for  life  into  possession :  Teuiart 
V.  Lawson,  18  Eq.  490;  Re  Heathcote,  1904,  1  Ch.  826;  Norton 
V.  Johnstone,  30  C.  D.  649,  where  it  was  pointed  out  that  noV 
the  tenant  for  life  in  such  a  case  could  sell  under  the  Settled 
Land  Act,  and  the  incumbrances  cou,ld  be  paid  off  out  of  the 
capital  money  produced'  by  the  sale:  Re  Richardsom,  R.  v.  R., 
1900,  2  Ch.  778. 

A  lease  by  a  C0stn£  que  trust  is  good  against  the  tenant:  Alchorne  Lease  by 

c&stiti  0U& 

V.  Gomme,  2  Bing.  54;  Blake  V.  Foster,  8  T.  R.  487;  and  the  tr,,st. 
trustees  may  bring  ejectment  against  the  tenant  upon  a  notice  to 
quit 'given  by  the  cestui  que  trust:  Jrmesv.  Phipps,  L.  R.  3  Q.  B. 
567. 

An  equitable  tenant  for  life  p&rrrdtted  by  the  trust  to  receive  the  J^j^™*®°^"* 
rents  and  profits  was  allowed  after  a  wrongful  fall  of  timber  to  wrongfully 
retain  possession,  upon  an  undertaking  to  cut  noi  more  without  the  ^^'^'^  timber, 
consent  of  the  trustees:  Denton  v.  Benton,  7  Bea.  388;  but  see 
Pugh  V.  Vaughan,  12  Bea.  517,  in  which,  however,  the  trust  was 
to  "  pay  "  the  rents  to  the  tenant  for  life.    See  further,  as  to  waste 
by  tenant  for  life,  notes  to  Garth  v.  Cottfin,  1  W.  &  T.  L.  C.  Eq. 
'  G.  28 
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Right  to  vote.  The  cestui  que  trust,  whether  in  possession  or  not,  is  entitled  tQ 
vote  for  members  of  Parliament  if  he  is  otherwise  qualified  by 
due  registration:  30  &  31  Vict.  c.  102,  s.  5;  2  W.  4,  c.  45,  s.26. 
But  if  the  land  is  devised  on  an  absolute  trust  for  sale,  and  one 
of  the  beneficiaries  is  under  disability,  so  that  an  election  to  take 
as  land  is  impossible,  the  cestim  que  trust  have  no  such  right: 
Spencer  v.  Harrisotn,  L.  E.  5  C.  P.  96;  nor  have  members  of  a 
voluntary  association  whose  land  is  vested  in  trustees:  Wed  son 
V.  Bhclc,  16  Q.  ^.  D.  270. 

But  the  trustee,  as  having  the  legal  estate,  votes  for  coroners: 
Beg.  v.  Bay,  3  E.  &  B.  859. 

A  tenant  for  life  in  possession  cacinot  dedicate  a  way  as  a 
highway  against  the  remainderman:  Eyre  v.  ^eiv  Forest  Board, 
56  J.  P.  517. 


Trustees' 
right  to 
custody. 


Equitable 
tenant  for 
life  entitled 
to  keep  deeds 


Wrongly 
parting  with 
deeds. 


Custody  of  Title  Deeds.] — Under  settlements  which  vest  the 
legal  estate  in  trustees,  the  trustees  are  entitled  to  obtain  and  keep 
the  deeds  until  some  cestui  que  trust  becomes  entitled  to  call  for 
a  conveyance  (Be  Knox's  Trust,  1895,  2  Ch.  483),  or  until  order 
of  the  Court  on  an  equitable  tenant  for  life  being  let  into  posses- 
sion: Be  Wythes,  West  v.  WythfiS,  1893,  2  Ch.  369.  But  it  has 
been  held  that  since  the  Settled  Land  Acts  the  powers  and  duties 
of  an  equitable  tenant  for  life  under  them  raise  a  presumption  in 
favour  of  his  possession  of  the  deeds:  Be  Wythes,  West  v.  Wythes, 
1893,  2  Ch.  369,  where  they  were  ordered  to  be  delivered  to 
him  in  the  absence  of  any  special  reason  to  the  contrary,  though 
his  interest  was  determinable  on  bankruptcy:  see  Be  Bitrnaby,  42 
CD.  621,  where  the  tenant  for  life  was  also  one  of  the  trustees; 
Be  Bagot's  Settlerruent,  1894,  1  Ch.  177;  Be  Netven,  1894,  2 
Ch.  297;  Be  Bichardsan,  B.  v.  B.,  1900,  2  Ch.  778;  Be  Paddon, 
1909,  W.  N.  162;  explaining  Be  Money  Eyrie,  1900,  2  Ch.  839. 
Where  the  tenant  for  life  has  mortgaged  his  interest,  the  Court 
has  declined  to  order  the  deeds  to  be  handed  over  by  the  trustees, 
the  mortgagees  being  entitled  to  insist  on  the  retention  of  the 
deeds  by  the  trustees:  Be  Neicen,  supra.  The  Court  will  in 
general  insist  on  proper  undertakings  being  given  by  the  tenant 
for  life  for  the  safety  and  production  of  the  deeds:  see  the  cases 
last  cited. 

If  a  trustee  improperly  hands  over  or  lends  the  deeds  to  a  tenant 
for  life,  under  circumstances  showing  a  case  of  gross  negligence 
amounting  to  fraud,  he  may  be  made  liable  if  the  deeds  are 
thereby   used   for   purposes   which    would    defeat   the    rights    of 
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remaindermen:  Ewms  v.  Bicknell,  6  Ves.  174,  190;  see  Ford  v. 
Peering,  1  Ves.  72. 

The  settlement  itself,  though  the  cestui  que  trust  has  a  right  to  Custody 
a  copy  or  draft  of  it,  is  also'  to  be  retained  by  the  trustees:  Eoa 
parte  Tioldsworth,  4  Bing.  N.  C.  386;  and  the  solicitor  who  pre- 
pared it  has  no  lien  as  against  the  trustees :  Se  Laivre'Me,  BouMer 
V.  Austin,  1894,  1  Ch.  556. 

As  all  the  trustees  cannot  hold  the  deeds  there  is  no  negligence  Custody 
in  leaving  them  in  the  custody  of  one  of  them:  Gottom  v.  Eastern 
Cotmties  Bail.  Co.,  1  J.  &  H.  243;  moreover,  in  Be  Sisson  (1903, 
1  Ch.  262),  Eady,  J.,  declined  to  order  the  trust  deeds  to  be  placed 
in  a  box  accessible  only  to  the  trustees  jointly  on  the  ground  that 
the  deeds  in  question  were  not  negotiable  without  forgtery,  and 
such  a  course  might  impede  the  execution  of  trusts;  in  Field  v. 
Field  (1894,  1  Ch.  425)  it  was  held  that  a  trustee  might  hand 
over  deeds  to  his  solicitor  if  they  are  required  for  frequent 
inspection;  see  further,  ante,  p.  236. 

The  legal  tenant  for  life  of  freeholds  is  entitled  to  the  custody  of  Right  of 
the  title  deeds  as  of  right  (see  Be  Beddoe,  1893,  1  Ch.  at  p.  557),  for  life, 
except  where  he  has  been  guilty  of  misconduct  so  that  their  safety, 
is  endangered,  or  where  the  rights  of  others  intervene,  and  it 
becomes  necessary  for  the  Court  to  take  charge  of  the  deeds  in 
order  to  carry  out  the  administration  of  the  property:  Allwood  v. 
Heyiix>od,  1  H.  &  C.  745;  Garner  v.  Hannyngton,  22  Bea.  627. 
The  Court  does  not  interfere  with  this  right  at  the  instance  of  the 
remainderman  (except  in  the  cases  mentioned)  by  ordering  the 
deeds  to  be  brought  into  Court,  or  otherwise:  Leathes  v.  Leathe.s, 
rj  C.  D.  221. 

The  fact  that  the  tenant  for  life  has  long  resided  abroad  is  no  Tenant 

for  life 

reason  for  ordering  the  deeds  into  Court  {Lmthes  v.  Leathes,  5  abroad. 
CD.  221),  though  where  he  had  on  a  former  occasion  taken  the 
deeds  abroad,  apparently  for  the  purpose  of  evading  the  jurisdic- 
tion, the  case  would  be  different:  see  Jenner  v.  Morris,  1  Ch.  603. 
It  is  also  no  reason  for  depriving  the  tenant  for  life  of  the  deeds  ^^^^^  °* 
that  he  might  show  them  to  claimants  adverse  to  those  in  re- 
mainder: Leathes  v.  Leathes,  supra. 

Where  a  suit  is  pending,  the  Court  does  not  look  to  the  legal  Where  suit 

1,  .  1  1-1  !•      pending. 

title  to  the  custody  of  the  deeds,  but  considers  which  custody  is 
most  convenient  for  the  purposes  of  the  suit:  Stanford  v.  Boberts, 
6  Ch.  307.     In  an  action  by  younger  children  to  have  portions! 

28  (2) 


436  EIGHT  OF  CESTUI  QUE  TKUST  TO  POSSESSION. 

raised  out  of  a  term,  the  t«nant  for  life  is  not  entitled  to  obstruct 
the  cause  by  Refusing  to  bring  the  deeds  into  Court  or  to  produce 
them,  and  in  such  a  case  a  receiver  has  been  appointed:  Brig- 
stocke  V.  Hansel,  3  ^ladd.  47.  In  an  administration  action  the 
jurisdiction  of  the  Court  does  not  extend  to  a  person  attending 
the  proceedings  so  as  to  compel  him  by  order  to  deliver  up  title 
deeds:  Re  Parses,  Simpson  x.  FarTces,  66  L.  T.  151. 
Trusts  for  a  Where,  in  consideration  of  marriage,  a  man  charged  his  real 

^^*"'  estate  with  an  annuity  for  his  wife,  and  secured  it  by  a  term  vested 
in  a  trustee,  it  was  held  that  the  trustee  was  entitled  to  hold  the 
title  deed  of  the  estate  as  against  the  heir  of  the  husband  untO.  the 
trusts  of  the  term  were  fully  performed:  Corin  v.  Thomas,  46 
L.T.  916. 
Delivery  When  the  deeds  have  been  left  in  Court  for  the  purposes  of  the 

out  of  Court  ^^^^  they  have  been  ordered  out  after  its  termination  to  the  tenant 
for  life:  Wehh  v.  Wehb,  1  Dick.  298;  Phmkett  v.  Leicis,  6  Ha. 
65;  but  this  does  not  seem  to  have  been  followed  in  Micks  v. 
Kicks,  "2  Dick.  650,  where  the  rule  is  stated  to  be  that  though  the 
deeds  t\t11  not  be  taken  from  the  tenant  for  life,  the  Court  will  not 
order  them  to  be  delivered  to  him:  see  Jermer  v.  Morris,  1  Cli. 
603. 

Right  of  Production  of  Deeds  and  Documents.] — When  the  trust  itself 

to  production.  ^^  not  disputed  (Wynne  v.  Kumberston,  27  Bea.  421),  then,  in  the 
absence  of  special  circumstances,  a  cestui  qu-e  trust  is  entitled,  even 
though  he  has  an  interest  only  in  the  proceeds  of  sale  of  settled 
land,  to  the  production  of  all  title  deeds  in  the  hands  of  the 
trustees;  and  one  cestui  que  trust  can  enforce  this  right  in  an 
action  without  making  parties  any  other  beneficiaries  not  having  a 
right  higher  than  his  own:  Davis  v.  Dysart,  "20  Bea.  414;  Be 
Cotcin,  Coicin  v.  Gravett,  33  CD.  179;  and  see  Simpson  v. 
Bathurst,  5  Ch.  193.  This  right,  which  has  been  held  to  be 
subject  to  the  discretion  of  the  Court  (Davis  v.  Dysart,  supra), 
includes  that  of  inspecting  mortgages  in  which  trust  funds  are 
invested,  though  the  mortgagors  object:  Gough  v.  Offley,  5 
Production  of  De  G.  &  Sm.  653;  an  authority  to  the  Bank  of  England  enabling 
othCT^  'i™  t*^  ascertain  particulars  of  Consols  in  which  he  has  a  contin- 

documenfe.  ggnt  share  or  interest  in  remainder,  or  of  charging  orders,  stop 
orders,  or  distringases:  Re  Tilhtt,  Lee  v.  Wilsm,  1892, 1  Ch.  86; 
and  a  conveyance  of  an  equity  of  redemption  by  a  trustee  to  a  per- 
son having  notice  of  the  trusts;  Smith  v.  Barnes,  1  Eq.  65;  and 
rases  and  opinions  of  counsel  (not  taken  in  defence  of  the  trustees): 
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Wynne  v.  Ritmbwstm,  27  Bea.  421:  Talbot  v.  Marshfield,  2 
Dr.  A-  Sm.  285,  049;  Thomas  v.  Secretmy  of  State,  18  W.  R. 
312:  and  also  communications  by  and  to  the  trustees  and  their 
solicitors  in  relation  to  the  trust  estate  before  action:  Be  Masmi, 
Mason  v.  Cattley,  22  C.  D.  609;  Re  Fosththvmte,  Postlethwaite 
v.  Rickman,  35  C.  D.  722,  where  the  solicitor  was  himself  one  of 
the  trustees,  and  privilege  was  claimed  because  he  acted  for  his 
co-trustee  in  his  private  capacity,  fraud  being  alleged.  But  a 
cestui  que  trust  is  not  entitled  to  production  to  the  trustees  of 
books  of  solicitors  in  which  there  are  entries  relating  to  the  trust: 
Eiglintcm  v.  Lamb,  14  W.  E.  170. 
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CHAPTER  XXV. 

CONVEYANCE  AND  TRANSFER  BY  TRUSTEES  BY  ORDER  OF 
CESTUIS    QUE    TRUST. 


Power  to  A  SOLE  beneficiary  who  is  sui  juris  can  extinguish  or  alter  the 
trust.  "^  trust  without  reference  to  the  wishes  of  the  settlor  or  the  trustees: 
Be  Cotton  and  London  School  Bd.,  19  C.  D.  624,  627;  and  this 
is  so  though  there  is  a  direction  purporting  to  restrict  the  en- 
joyment of  the  property  till  a  later  age  than  twenty-one:  Saunders 
V.  Vautier,  Cr.  &  Ph.  240;  Wharton  v.  Masterman,  1895,  A.  C. 
186;  Be  Nunburnholme,  1911,  2  Oh.  510;  1912,  1  Ch.  489. 

The  same  rule  applies  where  there  are  several  beneficiaries 
entitled  as  joint  tenants  or  tenants  in  common,  and  even  where 
the  trust  is  for  persons  in  succession,  if  they  are  all  sui  juris  and 
desire  to  put  an  end  to  the  trust:  Palairet  v.  Carew,  32  Beav. 
564;  Anson  v.  Potter,  13  C.  D.  141;  and  see  Bippon  v.  Norton, 
2  Beav.  63,  where  the  trust  was  discretionary. 

But  where  trustees  have  a  discretion  to  apply  income  for  the 
maintenance  of  a  class  of  beneficiaries,  or  any  one  or  more  of 
them  to  the  exclusion  of  the  others,  no  beneficiary  can  call  for 
payment  until  the  youngest  member  of  the  class  attains  twenty- 
one:  Be  Coleman,  39  C.  D.  443. 

So  where  trustees  have  power  to  postpone  a  sale  and  they  band 
fide  exercise  the  power,  a  beneficiary  is  not  entitled  to  call  for 
a  sale  and  payment  of  his  share:  Be  Kipping,  1914,  1  Ch.  62, 
following  Be  Horsnaill,  1909,  1  Ch.  631. 

A  person  entitled  to  property  vested  in  trustees  cannot  compel 
the  trustees  to  hand  over  the  property  to  him  until  he  has  satis- 
fied a  debt  due  to  the  trustees,  at  all  events  where  the  debt  arises 
under  the  instrument  which  creates  the  trust:  Be  Western,  1900, 
2  Ch.  164;  cf .  Be  Toimdrow,  1911,  1  Ch.  662. 
Transfer  Where,  however,  trustees  hold  the  trust  property  for  persons 

E^sXter^^   who  are  absolutely  entitled,  and  the  trustees  have  no  active  duty 
entitled.  to  perform,  either  because  the  trust  was  originally  created  as  a 
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mere  matter  of  convenience,  or  because  it  has  been  fully  per- 
formed or  has  come  to  an  end,  it  is  the  duty  of  the  trustees  to 
convejf  or  transfer  to  the  beneficiaries  or  as  they  direct,  and  a 
wrongful  refusal  so  to  do  makes  them  liable  to  the  costs  of  an  Costs; 
action  to  compel  a  conveyance  or  transfer,  or  petition  for  a  vesting 
order:  Be  Ruddock,  102  L.  T.  89;  WilUs  v.  Hisoox,  4  M.  &  Cr. 
197,  where  the  trustee  set  up  an  adverse  title;  Hampshire  v. 
Bradley,  2  Coll.  34;  Be  Knox's  Trust,  1895,  1  Ch.  542;  1895, 
2  Ch.  483  (C.  A.),  where  the  costs  of  a  petition  for  a  vesting  order 
were  borne  by  a  recusant  trustee;  and  if  the  beneficiary  has  con-  to  nominee  of 
veyed  his  beneficial  interest  to  a  third  person,  the  latter  is  equally 
entitled  to  call  for  a  conveyance  of  the  legal  estate:  Angier  v. 
Stannwd,  3  M.  &  K.  566. 

If  cestuis  que  trust  are  to  consent  to  a  sale,  the  trustee  must  Upon  sale  to 
not,  without  cause,  refuse  to  sell  and  convey  to  a  purchaser  pro-  beneficiaries 
posed  by  them:  Falairet  v.  Carew,  32  Bea.  564. 

Where  a  document   supposed   to   have   accompanied  the  deed  Where  cm^hj 

.  .  que  trust  has 

vesting  the  estate  in  the  trustee  was  lost,  but  nothing  appeared  to  apparent 
show  that  the  beneficial  interest  was  less  than  absolute,  the  trustee        • 
was  held  bound  to  convey  at  the  request  of  the  beneficiary:  F enfold 
V.  Bouch,  4  Hare,  271.  , 

A  married  woman  entitled  to  her  separate  use,  and  not  restrained  Separate  use. 
from  anticipation,  may  call  upon  the  trustees  to  convey  to  her 
husband  or  otherwise:  Thorhy  v.  Yeats,  1  Y.  &  C.  C.  C.  438; 
and  if  she  is  restrained  from  anticipation,  she  has  a  similar  right 
while  not  under  coverture:   Buttanshaw  v.  Martin,  Johns.  89. 

The  trustee  must  of  course  inquire  whether  thai  title  of  the  Inquiries  by 
cestuis  que  trust  is  complete:  Goodson  v.  EUisson,  3  Russ.  583; 
and  if  he  refuses  to  convey  without  inquiry,  and  the  title  was 
in  fact  good,  he  is  within  the  rule  above  stated  as  to  his  liability 
to  the  costs:  Firmin  v.  Fulham,  2  De  G.  &  Sm.  99;  Hamuxh  v. 
Hodgson,  30  Bea.  19;  King  v.  King,  1  D.  &  J.  663;  but  see 
Campbell  V.  Rome,  1  Y.  &  C.  C.  C.  664;  and  see  ante,  p.  409 

et  seq. 

Trustees  arc  justified  in  refusing  to  execute  a  deed  containing  Incorrect 
incorrect  recitals,  but  not  in  refusing  to  execute  one  containing  no  l^e^ed. 
recitals  in  a  case  where  every  person  interested  concurs:  Hartley 
v   Burtcm  3  Ch.  368.     They  are  entitled  also  to  refuse  to  convey  Notice  of 

'  .  ,  T      .     •       p         1      J?  fraud  on 

after  notice  that  an  appointment  made  is  m  fraud  of  a  power,  or  ^^^^^_ 
that  the  transaction  is  otherwise  unfair:  Hannah  v.  Hodgson,  30 
Bea.  19;  King  v.  King,  1  D.  &  J.  663;  but  it  is  still  doubtful 
whether  they  could  so  refuse  after  a  subsequent  appointment  not 
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tainted  with  the  original -fraud:  Tophann  v.  Duke  of  Portland,  5 
Ch.  at  p.  61;  and  see,  as  to  the  cases  in  which  the  refusal  is  not 
justified,  CampheU  v.  Home,  1  Y.  &  C.  C.  0.  664;  Firmin  v. 
Pulham,  2  De  G.  &  Sm.  99. 

They  cannot  be  asked  to  convey  the  fee  to  a  mere  tenant  in 
taU:  Saunders  v.  Nevil,  2  Vern.  428;  nor  to  convey  the  estate 
piecemeal  at  various  times:  Goodson  v.  EllissOn,  3  B,uss.  583, 
594;  nor  by  a  description  other  than  that  by  which  it  was  con- 
veyed to  them:  Ibid. 

It  seems  that  a  purchaser  may  obtain  the  legal  estate  from  the 
trustee  in  an  action  against  him  without  joining  the  beneficiaries: 
Goodson  V.  Ellisson,  3  Euss.  583;  Holford\.  Phifps,  3  Bea.  434; 
4Bea.  475. 

As  to  when  a  trustee,  to  whose  office  no  duties  were  originally 
attached,  but  who  would  on  the  requisition  of  his  cestuis  que  trust 
be  compellable  in  equity  to  convey  the  estate  to  them  or  by  their 
direction,  is  a  "bare  trustee,"  see  ante,  p.  29  ei  seq. 
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CHAPTER  XXVI. 

infants'    interests — TRUSTS    FOR   MANAGEMENT,    MAINTENANCE 
AND    ADVANCEMENT. 

The  41st  section  of  the  Conveyancing  Act,  1881,  enacts  that  an  Sale  or  lease 
infant's  fee  simple  oi-  leasehold  interest  at  a  rent  is  to  be  deemed  estate^"  ^ 
a  settled  estate,  under  the  Settled  Estates  Act,  1877;  and  this  has 
been  held  to  include  the  case  where  the  interest  of  the  infant  is 
subject  to  a  gift  over  on  death  under  a  given  age:  Re  Liddell, 
L.  V.  L.,  31  W.  K.  '238;  and  also  the  case  of  an  infant,  con- 
tingentlj  entitled  to  lands  in  the  event  of  his  attaining  twenty- 
four,  or  dying  under  that  age  leaving  issue:  Re  Sparrow's  Settled 
Estate,  1892,  1  Ch.  412.  The  section  gives  jurisdiction  to  the 
Court  to  sell  or  lease  an  infant's  estate,  but  this  power  is  now 
given  in  another  form,  under  the  Settled  Land  Act,  1882  (ss.  59, 
60),  under  which  the  infant  is  made  a  tenant  for  life,  with  the 
powers,  to  be  exercised  as  there  mentioned,  of  such  tenant  for  life . 
The  latter  Act,  however,  does  not  apply  where  the  infant  is  only 
contingently  entitled:  Be  Home,  39  C.  D.  84. 

Management.} — The  42nd  section  of  the  Conveyancing  Act,  Statutory 
1881,  as  amended  by  the  Conveyancing  Act,  1911,  s.  14,  provides  m^agement. 
that: — 

"  (1.)  If  and  so  long  as  any  person  who  would,  but  for  this 
section,  be  beneficially  entitled  to  the  possession  of  any  land  is  an 
infant,  the  trustees  appointed  for  this  purpose  by  the  settlement, 
if  any,  and,  if  there  are  none  so  appointed,  then  the  persons,  if 
any,  who  are  for  the  time  being  under  the  settlement  trustees, 
with  power  of  sale  of  the  settled  land,  or  with  power  to  consent  to 
or  approval  of  the  exercise  of  such  a  power  of  sale,  or  if  there  are 
none,  then  any  persons  appointed  as  trustees  for  this  purpose  by 
the  Court,  on  the  application  of  a  guardian  or  next  friend  of  the 
infant,  may  enter  into  and  continue  in  possession  of  the  land;  and, 
in  every  such  case,  the  subsequent  provisions  of  this  section  shall 
apply." 
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This  section  applies  to  the  case  of  land  not  in  settlement,  that  is, 
where  an  infant  takes  absolutely,  whether  by  descent,  deed,  or 
will:  Ee  Cowhy,  1901, 1  Ch.  38;  Be  Bradsfiaw,  1904, 1  I.  E.  18. 

It  is  now  the  common  practice  in  settlements  of  land  to  appoint 
the  trustees  to  be  trustees  for  the  purposes  of  this  section.,  But 
trustees  of  a  will,  who  are  appointed  trustees  for  the  purposes 
of  the  Settled  Land  Acts,  but  not  for  the  purposes  of  sect.  42  of 
the  Conveyancing  Act,  1881,  are  not  trustees  with  a  power  of  sale 
within  the  Conveyancing  Act,  because,  by  virtue  of  sect.  60  of  the 
Settled  Land  Act,  1882,  they  can  exercise  the  statutory  power  of 
sale  on  behalf  of  the  infant:  Be  Hely^r,  Relyar  v.  Beckett,  1902, 
ICh.  391. 

The  Court  appoints  trustees,  under  this  section,  on  summons: 
Conveyancing  Act,  1881,  s.  69;  Be  Clay,  30  Sol.  J.  619. 
Trustees  of  an  infant's  contingent  share,  who  have  no  power  of 
sale,  will  be  appointed  trustees  for  the  purposes  of  this  section  by 
the  Court:  Be  TuthiU,  1902,  II.  R.  429. 

The  subsequent  provisions  referred  to  in  sect.  42  may  be  thus 
shortly  stated:  — 

To  manage  the  land,  cut  timber  and  underwood,  "  in  the  usual 
course  "  for  sale  or  repairs;  to  build,  pull  down,  and  repair  build- 
ings; to  "continue"  the  working  of  mines,  &c.;  to  drain  and 
improve,  insure,  make  allowances  to  tenants,  determine  tenancies, 
accept  surrenders;  "  and  generally  to  deal  with  the  land  in  a  proper 
and  due  course  of  management ";  and  if  the  infant  is  impeachable 
for  waste,  to  cut  timber,  but  only  as  the  infant,  if  adult,  might 
do:  sub-sect.  2. 

Out  of  income  or  timber-money  to  pay  expenses  of  management, 
or  otherwise,  incurred  under  sect.  42,  and  to  keep  down  interest 
on  charges:  sub-sect.  3. 

Out  of  income  to  apply  sums  for  maintenance,  education,  or 
benefit  of  the  infant:  sub-seet.  4. 

Surplus  income  is  to  be  accumulated,  to  be  held  in  trust  for  the 
infant  at  twenty-one;  if  the  infant  is  married,  in  trust  for  her 
separate  use,  and  her  receipt  is  to  be  taken  though  an  infant;  if 
the  infant  dies  under  twenty-one,  or  unmarried,  then  if  he  or  she 
was  tenant  for  life,  or  tenant  in  tail  male  or  female,  imder  a 
settlement,  upon  the  trusts  declared  of  the  accumulations  by  the 
settlement;  and,  in  default  of  such  trusts,  or  if  the  infant  took  by 
descent,  or  in  fee,  determinable  or  not,  then  in  trust  for  the 
personal  representatives  of  the  infant,  but  the  accumulated  fund 
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may  be  applied  as  if  it  were  income  arising  during  any  current 
year:  sub-sect.  5. 

If  the  infant  has  only  an  undivided  share,  all  these  powers  may 
be  used  in  concert  with  the  owners  of  the  remaining'  shares: 
sub-sect.  6. 

The  operation  of  the  42nd  section  may  be  negatived  by  a 
contrary  intention  in  the  instrument  under  which  the  infant  takes : 
sub-sect.  7;  and  the  section  applies  only  to  instruments  coming 
into  operation  after  the  Act:  sub-sect.  8. 

Maintenance.] — The  Conveyancing  Act,  1881,  s.  43,  provides  Statutory 

as  follows:—  SZtenLce: 

"  Where  any  property  is  held  by  trustees  in  trust  for  an  infant,  g  i^'n  v  ' 
either  for  life  or  for  any  greater  interest,  and  whether  absolutely  or 
contingently  on  his  attaining  the  age  of  twenty-one  years,  or  on  the 
occurrence  of  any  event  before  his  attaining  that  age,  the  trustees 
may,  at  their  sole  discretion,  pay  to  the  infant's  parent  or  guardian,  if 
any,  or  otherwise  apply  for  or  towards  the  infant's  maintenance, 
education,  or  benefit,  the  income  of  that  property,  or  any  part  thereof, 
whether  there  is  any  other  fund  applicable  to  the  same  purpose,  or 
any  person  bound  by  law  to  provide  for  the  infant's  maintenance 
or  not. 

"  The  trustees  shall  accumulate  all  the  residue  of  that  income  in  the  sub-s.  2 ; 
way  of  compound  interest,  by  investing  the  same,  and  the  resulting 
income  thereof,  from  time  to  time  on  securities  on  which  they  are  by 
the  settlement,  if  any,  or  by  law,  authorized  to  invest  trust  money, 
and  shall  hold  those  accumulations  for  the  benefit  of  the  person  who 
ultimately  becomes  entitled  to  the  property  from  which  the  same  arise, 
but  so  that  the  trustees  may  at  any  time,  if  they  think  fit,  apply  those 
accumulations,  or  any  part  thereof,  as  if  the  same  were  income  arising 
in  the  then  current  year." 

As  to  the  meaning  of  the  words  "  person  who  ultimately  becomes 
entitled,"  see  Be  Bovdby  (1904,  2  Ch.  685).  Having  regard  to 
the  last-mentioned  case,  and  also  to  Be.  RumDphreys  (1893,  3  Ch. 
1),  the  opinion  expressed  by  North,  J.,  in  B&.  WeUs  (43  C.  D. 
281),  that  they  include  a  tenant  for  life,  can  no  longer  be  relied 
on. 

"  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is  sub-s.  3 ; 
not  expressed  in  the  instrument  under  which  the  interest  of  the  infant 
arises,  and  shall  have  effect  subject  to  the  terms  of  that  instrument, 
and  to  the  provisions  therein  contained. 

"  This  section  applies  whether  that  instrument  comes  into  operation  sub-s.  i. 
before  or  after  the  commencement  of  the  Act." 
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1  Y.  &  J.  196;   unless  the  accumulations  are  given  to  another 
person:  Re  George,  5  C.  D.  837. 

Where  there  is  a  trust  to  accumulate  the  whole  income  for  a 
specified  period,  the  Court  wiU  only,  under  special  circumstances, 
allow  maintenance  to  the  person  who  may  ultimately'  become 
entitled  to  the  estate  and  the  accumulated  fund:  Havelock  v. 
Havdock,  17  C.  D.  807,  where  the  tenant  for  life,  subject  to  such 
a  trust,  was  unable  to  maintain  his  family,  and  maintenance  was 
given;  and  seo  a  somewhat  similar  case,  Be  CoUim,  C ■  v.  C .,  3"2 
CD,  -nd.  In  Re  Walker,  Walker  v.  DuTicombe  (1901,  1  Ch. 
879),  maintenance  was  allowed  for  the  purpose  of  enabling  the 
family  mansion  to  be  kept  up  as  a  home  for  an  infant  tenant  in 
tail  during  his  minority,  a  direction  in  the  will  that  the  trustees 
should  apply  500?.  a  year  for  his  maintenance  during  minority, 
and  accumulate  the  rest  of  the  income,  not  being  held  to  neces- 
sarily forbid  the  expenditure  of  a  larger  sum;  so  also  in  Bennett 
V.  WyndJurm,  23  Bea.  o21;  4  D.  F  &  J.  259,  where  the  amount 
was  increased  from  time  to  time;  and  see  Re  Tarmer,  51  L.  T. 
507;  King-Harman  v.  Cayley,  1899,  1  I.  R.  39.  But  the  order 
was  refused  in  Kemmis  v.  Kemmis.  15  L.  E.  Ir.  90;  and  Pear- 
son, J.,  in  the  absence  of  special  circumstances,  refused  to  increase 
the  allowance  previously  made  by  the  Court  (Re  Alford,  Hunt 
V,  Pcury,  3"2  0.  D.  383),  leaving  the  applicant  to  apply  in  cham- 
bers to  raise  the  money  by  insurance:  and  see  Re  Tanner,  supra. 
Securing  But  with  regard    to    the    device    of  securing  maintenance  by 

hmiran&e  borrowing  the  money  by  mortgage  of  a  policy,  although  the  Court 
will  entertain  a  scheme  for  charging  past  and  future  maintenance 
where  the  infant  is  entitled  in  fee,  so  that  his  estate  may  be  bound 
(and  though  such  estate  may  be  defeasible  on  death  under 
twenty-one,  so  that  the  ultimate  remainderman  cannot  be  affected), 
as  was  done  in  Fentiman  v.  Fentiman  (13  .Sim.  171\  Re  AU-en 
'8  Ch.  417,  n.),  and  Re  Hoicarth  '8  Ch.  41o\  where  the  Lords 
Justices  acceded  to  the  application  on  the  ground  that  if  the 
mother  sued  the  infant  for  necessaries,  she  could  obtain  a  judglnent 
which  would  bind  the  infant's  inheritance, — yet,  neither  by  such 
a  charge,  nor  by  any  scheme  of  insurance,  can  an  order  be  obtained 
where  the  estate  of  the  infant  is  not  such  as  would  be  bound  by 
such  a  judgment:  Re  Hamilton,  31  C,  D.  291,  where  two  infants 
were  successively  entitled  in  tail,  after  the  death  of  their  father, 
whose  life  estate  had  been  sold  in  his  bankruptcv,  and  who  did 
nothing  to  maintain  them.  A  similar  conclusion  was  arrived  at 
by  the  Lords  Justices  in  Cnrlman  v.  Cadman  (33  C.  D.  397), 


cumulations. 


CONTINGENT  INTERESTS ACCUMULATIONS.  447 

although  there  the  tenant  for  life  offered  to  release  her  life  interest; 
and  it  seems  clear  that  the  Court  has  no  jurisdiction  to  authorise 
a  mortgage  of  the  interest  of  an  infant  tenant  in  tail  in  remain- 
der for  the  purpose  of  raising  money  for  his  maintenance:  Re 
Hambrough,  1909,  2  Ch.  620. 

It  would  seem  that,  even  without  an  express  provision,  and  in  Application  of 
cases  to  which  the  statutory  power  does  not  apply,  accumulations  yons""^*' 
may  be  applied  for  maintenance  in  subsequent  years:  Carmiehael 
V.  WUson,  3  Moll.  84;  Edwards  v.  Grove,  2  D.  F.  &  J.  210;  cf. 
Ex  pco'te  McKey,  1  B.  &  B.  404.    If  a  legacy  is  given  absolutely,  Right  to  ac- 
the  accumulations  belong,  both  according  to  the  law,  indepen- 
dently of  the  statutory  provisions,  and  also  under  those  provisions, 
to  the  legatee.     If  the  legacy  is  contingent,  then,  independently 
of  or  under  those  provisions,  the  legatee  takes  the  accumulations 
or  not  according  as  the  contingency  happens  or  not.    If  the  legacy 
is  given  absolutely,  but  made  defeasible  upon  the  happening  of 
some  future  event — e.g.,  death  under  twenty-one — the  accumu- 
lations belong  to  the  legatee  down  to  the  happening  of  the  event, 
and  do  not  pass  to  the  person  ultimately  entitled:   Re  Buchley, 
22  C.  D.  583;  Re  Wells,  W.  v.  TT'.,  43  C.  D.  281.    Inasmuch  as 
by  virtue  of  sub-sect.  2  of  sect.  43,  which  requires  that  surplus 
■accumulations  are  to  be  held  for  the  benefit  of  the  person  who 
ultimately  becomes  entitled  to  the  benefit  of  the  property  from 
which  the  same  arise,  the  accumulations  are  added  to  and  go  with 
the  corpus  of  the  property,  an  infant  who  has  only  a  contingent 
life  interest  in  the  property  does  not  become  entitled  to  the  accu- 
mulations on  the  happening  of  the  contingency,  but  only  to  the 
interest  on  such  accumulations:   Re  Boiulhy,  1904,  2  Ch.  685; 
overruling  Re  Scott,  1902,  1  Ch.  918.     But  if  the  gift  to  the 
infant  be  of  a  vested  life  interest,  this  amounts  to  an  expression 
of  intention  to  the  contrary  within  sub-sect.  3,  so  as  to  exclude 
the  operation  of  sub-sect.  2,  and  the  infant,  on  attaining  twenty- 
one,  becomes  entitled  to  the  accumulations:  Re  WeJh,  43  C.  D. 
281;  Re  Humphreys,  1893,  3  Ch.  1. 

If  the  legacy  is  given  with  an  express  trust  to  apply  the  whole 
income  for  maintenance,  and  merely  a  discretion  as  to  its  applica- 
tion, then,  if  only  part  of  the  income  is  applied,  any  accumulations 
belong  absolutely  to  the  person  who  ought  (notwithstanding  that 
his  interest  was  defeasible)  to  have  had  the  benefit  of  the  whole 
income,  or  his  executors:  Beei'nr  v.  Partridge,  11  Sim.  229. 

A  trust  to  accumulate  income  during  the  respective  minorities 
of  the  members  of  a  class  is  not  a  "  contrary  intention  "  ^vith^n 
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the  third  sub-section  of  sect.  43  of  the  Conveyanciag  Act,  and 
there  being  no  express  provision  for  maintenance  the  statutory- 
power  is  available:  Be  Thatcher,  26  C.  D.  426.  Nor  does  a 
power  to  allow  maintenance  until  marriage  show  a  contrary  in- 
tention: Be  Coope);  1913,  1  Ch.  350. 
Account  of  It  is  not  the  practice   of   the  Court  when  it   allows  moderate 

the  Court.^  ^  sums  for  maintenance  to  a  parent  or  relative  to  inquire  minutely 
into  the  mode  in  which  the  sum  is  expended;  or  whether  the 
infant  could  have  been  maintained  at  less  expense  if  the  course 
pursued,  having  regard  to  his  station,  was  for  his  benefit;  and  if 
trustees  acting  on  their  own  opinion  do  that  which  the  Court  iwould' 
have  done  if  applied  to,  they  will  be  allowed  their  payments  if 
shown  to  have  been  for  the  advantage  of  the  infant:  BrcuWn  v. 
Smith,  10  C.  D.  377;  ^elsm  v.  Buncmnbe,  9  Bea.  211.  But  if' 
it  is  shown  that  the  trusteee  or  other  persons  directed  to  apply 
funds  for  maintenance  are  not  properly  maintaining  the  children 
entitled,  an  account  may  be  directed:  Lea-ch  v.  Leach,  13  Sim. 
304.  I 

Where  trustees  had  been  also  guardians  of  infants,  and  an  action 
to  administer  the  estate  was  instituted,  one  of  the  trustees  who, 
had  received  the  income  and  paid  it  to  his  co-trustee  and  oo- 
guardian  for  maintenance  was  held  not  to  be  entitled,  by  merely 
showing  such  payment,  to  discharge  himself,  but  on  the  inquiry 
how  and  by  whom  the  infants  had  been  maintained,  and  what 
ought  to  be  allowed,  he  was  to  be  at  liberty  to  show  that  the  sums; 
so  paid  by  him  had  been  properly  applied  without  entering  into 
the  details  of  their  application:  Re  Evans,  Welch  v.  CharmeU, 
26  C.  D.  58. 
Evidence  of  In  proceedings  by  persons  for  accounts  of  maintenance  during 

income.  their  infancy,  though  the  person  to  whom  the  income  has  been  paid 

may  not  make  a  profit  out  of  it,  yet  if  it  is  shown  that  the  infant 
has  had  the  benefit  of  the  whole  by  being  brought  up  in  a  better 
manner  than  if  only  a  sum  sufficient  for  bare  maintenance'  had 
been  allowed  (Re  Lofthouse,  29  C.  D.  932),  the  Court  wiU  not 
easily  be  induced  to  order  the  repayment  of  any  part  of  it: 
Bromi  V.  Smith,  10  C.  D.  377. 
Release  An  infant  on  coming  of  age  may,  if  he  have  full  knowledge  of 

age.  ™""  the  facts,  give  an  effectual  release  to,  and  so  lose  his  right  to 
charge,  trustees  who  have  allowed  maintenance  to  his  father  out 
of  income  which  ought  to  have  been  accumulated:  AvpJine  v. 
Melhuish,  2  D.  J  &  S.  288;  and  see  Lee  v.  Brcmm,  4  Ves.  362. 
It  is  the  duty  of  the  trustee  when  the  infant  comes  of  age  to 
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explain  his  rights  to  him,  and  if  he  does  not,  and  makes  no 
arrangement  with  him,  a  trust  to  accumulate  during  minority 
may  continue  until  the  actual  transfer  of  the  infant's  share  to  him, 
and  render  the  trustee  liable  for  compound  interest:  Re  Emmet, 
E.  V.  E.,  17  C.  D.  142. 

Past  Maintenance.] — It  seems  that  under  the  43rd  section  of 
the  Conveyancing  Act,  trustees  may  apply  accumulations  in  pay- 
ment of  past  maintenance:  Be  Pitts,  1884,  W.  N.  225;  but  see 
iS*.  C,  ibid.  p.  24'2,  where  Chitty,  J.,  having  come  to  the  con- 
clusion that  the  interest  of  the  infants  was  vested  and  not  contin- 
gent, stated  that  the  question  did  not  arise. 

Where  the  father  has  incurred  a  debt  for  the  purpose  of  main-  When 
tenanco  and  cannot  pay  it,  the  Court  wiU,  on  the  ground  that  the  jq  father. 
children  will  be  in  a  better  position  if  their  parent  is  relievled 
from  an  insolvent  condition,  allow  the  amount  so  incurred  to  be 
raised  out  of  capital:  Re  Hodges,  Daveif  v.  Ward,  7  C.  D.  754; 
and  see  Parsmis  v.  Peters,  11  Jur.  N.  S.  150;  and  Ex  parte 
Darlingtm,  1  B.  &  B.  240. 

When  a  mother,  being  under  no  legal  liability  so  to  do,  Utiles  as 
maintains  an  infant  child,  if  she  does  it  with  the  intention  of  of  past 
afterwards  claiming  the  amount  as  a  debt,  which  is  a  question  of  mf»°tenanee. 
evidence,  she  may  recover  it  for  past  maintenance;  if  she,  or  any 
one  else,  confers  the  maintenance  as  a  gift,  it  cannot  be  recovered, 
except,  perhaps,  as  to  necessaries  in  respect  of  which  the  infant 
might  be  liable:  see  Re  Rhodes,  R.  v.  R.,  44  C.  D.  94;  but  if 
it  is  done  in  the  hope  of  being  recouped  by  means  of  some  order 
of  the  Court  out  of  a  fund  under  its  jurisdiction,  such  an  order 
may  be  made:  Re  CottrelL  Joyce  v.  Cottrell,  12  Eq.  569;  Clarice 
V.  Wyhm-ii,  12  Jur.  613:  Worthington  v.  McCraer,  23  Bea.  81; 
Grove  v.  Prier,  26  Bea.  105;  Re  Weaver,  21  C.  D.  615;  Re 
Orme,  Evans  v.  Maxwell,  50  L.  T.  51;  Re  Rhodes,  R.  \.  R., 
supra;  and  see  HoiMrdv.  Digby,  2  CI.  &  F.  634,  648;  Weniworfh 
V.  Tubb,  11  L.  J  Ch.  61.  And  thus,  if  a  mother  without  any 
authority  under  a  trust  instrument,  or  otherwise,  maintains  a 
child,  she  ^^'ill  be  allowed  only  so  much  as  she  can  show  to  have 
been  actually  expended,  although  that  may  be  less  than  the  income 
of  the  child's  fortune:  Briiiit  v.  Knott,  1  Ph.  572;  explained  in 
Broion  v.  Smith,  10  C.  D.  377.  As  to  the  maintenance  of  adult 
step-children,  ivce  Re  Movlfon,  Grahams  v.  Moiilton,  94  L.  T. 
454. 
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The  rule  of  the  Court  is  to  exercise  great  care  in  making  allow- 
ances in  such  a  case:  Nottley  v.  Palmer,  11  Jur.  N.  S.  968.  And 
a  trustee  is  not  justified  in  paying  himself  the  amount  which  he 
alleges  has  heen  expended  for  maintenance:  Clarice  v.  Wyburn, 
supra. 

It  seems  that  if  a  person  supplies  necessaries  for  a  lunatic,  only- 
such  as  have  heen  supplied  mthin  six  years  can  be  recoveped  as 
past  maintenance:  Be  Weaver,  21  C.  D.  615;  and  in  Re  Meiv- 
hegin,  Eggleton  v.  Netvbegin  (36  C.  D.  477),  Chitty,  J.,  at 
p.  484,  said  that  he  did  not  see  any  substantial  difference  between 
the  case  of  a  lunatic  and  the  case  of  an  infant,  so  far  as  the  Statute 
of  Limitations  is  concerned. 


Maintenance 
out  of  capital 
by  Court  ; 


by  trustees. 


Inquiry. 


Maintenance  out  of  Capital.] — The  Court  will,  in  a  proper  case, 
where  the  fund  is  a  small  one,  order  payment  out  of  capital  of 
sums  which  the  income  applicable  to  maintenance  is  insufficient  to 
bear:  Barlow-  v.  Grant,  1  Vern.  254;  Franklm  v.  Green,  2  Vern. 
136;  Ex  parte  Chambers,  1  R.  &  M.  677;  Bridge  v.  Brotcn,  2 
Y.  &  C.  C.  C.  181;  Dcmes  v.  Davies,  2  D.  M.  &'g.  51;  Nottley 
V.  Palmer,  11  Jur.  N.  S.  968;  Robison  v.  KilUy,  30  Bea.  520., 
But  trustees  should  not  so  apply  capital  without  the  sanction  of  the 
Court:  Dames  v.  Austen,  1  Ves.  Jun.  247;  WalTcer  v.  Wether  ell, 
6  Ves.  473;  cases  in  n.  (1)  to  Barlow  v.  Grant,  supra. 

The  Court  may,  however,  in  the  absence  of  opposition,  sanction 
the  outlay,  with  an  inquiry  as  to  its  application:  Prince  v.  Hine, 
26  Bea.  634;  Robism  v.  Killey,  30  Bea.  520.  But  if  other 
persons  are  entitled  to  the  capital,  in  the  event  of  the  death  of  the 
infant  under  twenty-one,  or  some  other  event,  the  Court  has  not 
uniformly  exercised  the  jurisdiction:  see  Worthingtonv.  McCraer, 
23  Bea.  81,  as  to  the  application  of  sums  for  apprenticing 
infants. 


Grounds  of 
interference 
by  the  Court, 


Exercise  of  Discretionary  Trust  for  Maintenance.] — It  may  be 
stated  as  a  general  rule  that  where  the  trust  involves  a  personal 
discretion  in  its  exercise,  the  Court  ^\i\l  not  interfere,  unless  the 
exercise  of  it  is  corrupt  or  unsound,  or  otherwise  improper:  Pink 
V.  De  Thuisey,  2  Madd.  157,  162;  French  v.  Davidson,  3  Madd. 
396;  Re  Bryant,  1894,  1  Ch.  324.  Nor  where  two  funds  are 
applicable  will  the  Court  order  each  fund  to  contribute  pro  rata : 
Smith  V.  Cock,  1911,  A.  C.  317. 

In  Costabadie  v.  Costabadie  (6  Ha.  414),  the  Vice-Chancellor 
Wigram  limits  this  jurisdiction  in  matters  of  discretion  to  cases 
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where  the  trustees  do  not  exercise  a  "proper  and  honest  dis- 
cretion": and  see  Ee  Beloved  Wilkes'  Chavify,  3  Mac.  &  G. 
440;  Tahor  v.  Brooks,  10  C.  D.  273. 

Upon  this  principle,  Fry,  J.,  decided  that,  in  a  case  where  he 
held  that  a  discretion  as  to  maintenance  was  not  being  "  soundly  " 
exercised,  the  Court  could,  though  the  income  was  left  to  be  applied 
in  the  discretion  of  a  given  pei-son,  control  the  discretion  and  deal 
with  the  income  by  paying  it  to  some  one  else  for  purposes  of 
maintenance:  Re  Boper,  11  C.  D.  272. 

If  there  is  a  gift  to  a  parent  coupled  with  an  obligation  to 
maintain  children,  a  breach  of  trust  is  committed  if  the  children 
are  brought  up  in  an  immoral  home,  and  the  Court  will  administer 
the  trust:  Be  G.,  Infants.  1899,  1  Ch.  719;  Castle  v.  Castle,  1 
Be  G.  &  J    352. 

Where  there  are  words  importing  an  express  trust  to  apply  the  Trust  to 
income  for  maintenance,  but  merely  modified  by  a  discretion  as  to  ^^me^ 
the  mode  of  applying  it,  the  trustees  must  apply  the  whole  of  the 
income,  and  if  they  do  not,  or  refuse  to  exercise  the  discretion,  the 
Court  may  exercise  it  in  their  place:  Beevor  v.  Bartridge,  11  Sim. 
229;  and  see  Be  Wise,  Jackson  v   Barrott,  1896,  1  Ch.  281.    But  Discretion  as 
if  the  trust  is  in  such  a  form  as  to  give  an  absolute  discretion  to  ^j.  not.     " 
the  trustees,  whether  they  will  apply  the  income  for  maintenance 
or  not,  then  no  cestui  que  tni.st  has  any  right,  assignable  or  other- 
wise, to  an^-  income  until  the  actual  time  for  the  payment  of  his 
share  arrives:  Be  Coleman,  Kenry  v.  Strong,  39  C.  D.  143:  Be 
Stanger,  Moorsom  v.  Tate,  64  L.  T.  693. 

The  amount  of  maintenance  allowed  must  depend  upon  the  state  Amoimt  of 

.,  . ,,  ^  maintenance. 

and  circumstances  and  position  of  the  family:  Allen  v.  Coster, 
1  Bea.  202:  and  see  Broii-n  v.  Smith,  10  C.  D.  377  But  a  liberal 
allowance  will  be  justifiable  having  regard  to  this  test:  Wellesley 
V.  Beaufort,  2  Russ.  1,  28;  Tieeddell  v.  Tweddell,  T.  &  E.  1,  13. 
And  where  the  parents  are  in  poor  circumstances,  the  maintenance 
may  be  increased:  Alien  v    Coster,  sup)-a. 

The  proper  euide  for  trustees  in  exercising  their  discretion  is  to  Ho^  dis- 

„„,.„  ...  cretion  to 

consider  what  iS'  most  for  the  benefit  of  the  infant,  taking  into  be  exercised, 
account  the  parent's  ability  to  maintain  his  child  properly,  and 
that  it  is  for  the  benefit  of  the  child  to  allow  enough  to  pay,  not 
merely  actual  expenses,  but  to  enable  the  father  to  provide  a  better 
education  and  a  better  home,  not  being  deterred  from  doing  so 
because  it  is  also  a  benefit  to  the  parent,  while  not  acting  with  a 
view  to  the  parent's  benefit  apart  from  that  of  the  child:  Be 
Lofthoiise,  29  C.  D.  921,  932. 
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The  discretion  of  the  trustees  is  not  put  an  end  to  by  the  in- 
stitution of  an  action  brought  even  by  the  trustees:  Sillibourne  v. 
Newport,  1  K.  &  J.  602;  Brophy  v.  Bellamy,  8  Ch.  798;  and  see 
Camden  v.  Murray,  16  C.  D.  161.  But  payment  into  Court 
under  the  Trustee  Act  is  equivalent  to  a  desire  to  be  discharged, 
and  a  renunciation  of  the  discretionary  trust:  Tie  Coe,  4  K.  &  J. 
199;  Re  Tegg,  15  W  E.  52;  Ee  Mulqueen,  7  L.  E.  Ir.  127; 
of.  Ee  London,  40  L.  J.  Ch.  370;  and  the  Court  can  then  exercise 
the  discretion  itself:  Re  Ashburnham,  54  L.  T.  84;  unless  the 
discretion  is  in  the  nature  of  a  personal  one,  such  as  the  application 
of  income  for  the  support  of  an  adult:  Re  Nettlefold,  59  L.  T. 
315;  Re  Cofi,  supra. 

If  after  action  the  trustees  make  payments  on  account  of  main- 
tenance without  the  sanction  of  the  Court,  the  onus  is  on  them  to 
prove  that  the  expenditure  was  bo7id  fide :  Sillibourne  v.  Newport, 
1  K.  &  J.  602;  and  see  Talbot  v.  Marsh  field,  4  Eq.  661. 

An  infant  entitled  to  maintenance  out  of  two  different  funds 
should  be  supported  out  of  the  fund  which  it  is  most  for  his 
benefit  to  apply  for  the  purpose:  Foljambe  v.  Willoughby,  2 
S.  &  S.  165;  Martin  v.  Martin,  1  Eq.  369;  Lucas  v.  King,  11 
W.  E.  818.  Thus,  if  the  infant  have  a  defeasible  interest  and 
an  absolute  one,  maintenance  should  be  provided  out  of  the  former : 
Bruin  v.  Knott,  1  Ph.  572.  And  if  he  have  been  maintained  out 
of  one  fund,  whereas  he  should  have  been  maintained  out  of 
another,  ho  is  entitled  to  be  recouped  out  of  the  past  income  of  the 
latter  fund:  Furley  v.  Hyder,  41  L.  J.  Ch.  583;  and  see  Lucas 
V.  King,  supra. 

But  if  an  uncontrollable  discretion  is  given  to  pay  maintenance 
out  of  either  of  the  two  funds,  the  Court  will  not  interfere  with 
the  exercise  of  that  discretion:  Gisborne  v.  Gisbarne,  2  A.  C.  300; 
Re  Weaver,  21  C.  D.  615;  Smith  v.  Cock,  1911,  A.  C.  317. 
Where,  however,  the  trustees  have  a  discretion  in  the  matter,  but 
fail  to  exercise  it,  the  Court  has  jurisdiction  to  apportion  the 
maintenance  between  two  funds  (Lucas  v.  King,  11  W  E.  818), 
or  to  direct  by  which  fund  maintenance  which  has  been  paid  is 
to  be  borne:  Re  Wdls,  W.  v.  W.,  43  C.  D.,281. 

A  discretion  expressed  to  be  for  a  period  beyond  lives  in  being 
and  twenty-one  years  afterwards  is  void:  Re  Blew,  1906,  1  Ch. 
624. 


Maintenance  after  Bankruptcy  or  Assignment.] — A   discre- 
tionary trust  for  the  maintenance  of  a  person  or  of  his  family 
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during  his  life  does  not  enui'e  to  the  benefit  of  his  trustee  in  bank- 
ruptcy or  assign,  if  no  actual  life  interest  be  given:  Tivopenny  v. 
Peyton,  10  Sim.  487;  Oodden  v.  Crowhurst,  10  Sim.  642;  Re 
Coleincm,  Henry  v.  Strong,  39  C.  D.  443,  where,  however,  it 
was  held  that  only  that  part  which  is  actually  appropriated  for 
the  a^ignor's  benefit  will  go  to  his  assign:  Be  Neil,  Hemming 
V.  Neil,  62  L.  T.  649;  Davidsmi  v.  Chalmers,  33  L.  J.  Ch.  622; 
or  to  a  receiver  by  way  of  equitable  execution  for  a  judgment 
debt:  Reg.  v.  Lincolnshire  County  Court  Judge,  20  Q.  B.  D. 
167,  where  also  it  was  held  that  in  such  a  case  no  order  oould  be 
made  against  the  trustees  as  being  strangers  to  the  action. 

But  if  a  life  interest  has  been  given  to  the  bankrupt  with  a 
discretionary  trust  to  apply  income  for  maintenance  after  bank- 
ruptcy, the  title  of  the  creditors  is  not  defeated:  Younghusbcmd 
V.  Gisborne,  1  Coll.  400;  nor  where  the  direction  is  not  to  pay 
income  after  bankruptcy,  but  to  accumulate  it  for  some  other 
persons:  Snotvdon  v.  Dales,  6  Sim.  524;  Piercy^  v.  Roberts,  1 
M.  &  K.  4.  But  if  the  discretion  is  vested  in  the  trustees  to  take 
effect  after  the  husband's  bankruptcy,  the  family  wiU  have  such 
maintenance  as  may  be  determined  upon  an  inquiry,  the  remainder 
going  to  the  creditors:  Page  v.  Way,  3  Bea.  20;  Kearsley  v. 
Woodcock,  3  Ha.  185;  Wallace  v.  Anderson,  16  Bea.  533.        « 

But  the  Court  will  not  interfere  with  an  alternative  discretion 
to  provide  either  for  the  bankrupt  or  his  family:  Lord  v.  Bunn, 
2  Y.  &  C.  C.  C.  98;  Holmes  v.  Penney,  3  K.  &  J.  90;  Chambers 
V.  Smith,  3  A.  C.  795.  If,  however,  the  trustees  in  exercise  of 
such  a  discretion  pay  the  bankrupt  more  than  is  sufficient  for  his 
mere  support,  the  trustee  in  bankruptcy  can  insist  on  the  bankrupt 
accounting  to  him  for  the  sums  so  received:  Re  Ashby,  1892, 
IQ.  B.  872,  at  p.  877 

Where  trustees  have  an  absolute  discretion  as  to  what  part  of 
the  income  of  a  certain  fund  shall  be  paid  to  a  tenant  for  life, 
his  assignee  cannot  force  the  trustees  to  pay  him  any  part  of  the 
income:  Train  v.  Clapperton,  1908,  A.  C.  342. 

AdvamceiThent . 

The  mode  of  providing  for  the  advancement  of  children  or  issue  Form  of 
is  usually  in  the  form  of  a  power  to  the  trustees  with  the  consent  P"'"''"'- 
of  a  tenant  for  life,  and  after  his  death,  at  their  discretion,  to 
raise  some  part  not  exceeding  a  given  proportion  (generally  one- 
half)  of  the  share,  vested  or  presumptive,  of  the  child  or  issue, 
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and  to  apply  it  for  his  or  her  advancemant  or  benefit  as  the  trustees 
in  their  discretion  think  fit. 

The  Court  will  not  construe  any  instrument  so  as  to  deprive  a 
living  person  of  a  possible  interest:  Be  Hockinff,  Michell  v.  Loe, 
1898,  2  Ch.  567. 

Where  no  such  power  is  conferred,  the  Court  has  in  some  cases 
permitted  capital  to  be  advanced,  and  has  also  refused  to  fix 
trustees  with  liability,  especially  where  the  Court  itseK  would  have 
authorised  the  act;  but,  as  a  general  rule,  trustees  are  guilty  of  a 
breach  of  trust  in  applying  money  for  advancement  where  they 
have  no  express  power  for  that  purpose:  Lee  v.  Brown,  4  Ves. 
362;  Edimrds  v.  GrcMe,  2  D.  F.  &  J.  210;  and  they  should  there- 
fore decline  to  apply  money  in  that  manner  of  their  own  authority 
and  without  the  sanction  of  the  Court  (Walker  v.  Wethe^ell,  6 
Ves.  473),  which,  however,  as  will  be  seen,  is  given  only  in  certain 
special  instances.  Thus,  where  a  testator  gave  a  "power  of  ad- 
vancement "  to  trustees  without  saying  in  whose  favour  it  was  to 
be  exercised,  the  Court  refused  to  sanction  an  advance  to  childi-en 
interested  in  the  income,  but  who  could  never  take  any  part  of 
the  em-pus:  Be  Aldrict>ge,  Abram  v.  Aldridge,  55  L.  T.  554. 

The  cases  in  which  the  Court  has  recognised  or  ordered  advance- 
ments in  the  absence  of  a  power  have  been  almost  exclusively 
those  where  the  trust  fund  was  small,  and  the  application  of  the 
capital  was  clearly  for  the  infant's  benefit:   Barlow  v.  Grant, 

1  Vern.  254;  Andrews  v.  Partington,  3  B.  C.  C.  60,  401;  Curtis 
V.  Curtis,  1901,  1  I.  R.  374.  But  the  rule  which  prevents  main- 
tenance being  given  out  of  a  legacy  unices  the  contingencies 
are  equal,  or  those  having  adverse  interests  consent,  applies 
in  the  case  of  advancement,  and  if  these  circumstances  are 
not  present  the  Court  wiU  not  sanction  any  advance:  Evans  v. 
Massey,  1  Y.  &  J.  196;  Edwards  v.  Groue,  2  D.  F.  &  J.  210; 
even  where  the  legacy  is  a  small  one:  Lee  v.  BrOwn,  4  Ves. 
362,  where  the  trustees  had  advanced  capital  out  of  a  contingent 
legacy  to  apprentice  the  infant  legatee;  but  see  Franklin  v.  Green, 

2  Vern.  136.  A  small  legacj-  and  arrears  of  interest  were  paid 
to  the  father  to  enable  him  to  emigrate,  on  the  undertaking  of 
the  solicitor  to  see  to  the  application  of  the  money:  Walsh  v. 
Walsh,  1  Drew.  64;  Be  Salter,  17  Ir.  Ch.  R.  176;  and  see  Clay 
V.  Pennington,  8  Sim.  359;  Be  Welch,  23  L.  J.  Ch.  344;  and 
in  another  case  to  furnish  a  house  for  the  infant  legatee  and 
his  brothers  and  sisters:  Perry  v.  Perry,  18  W.  R.  482. 

The  Court  has  also  on  the  principle  of  salvage  sanctioned  the 
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application  of  the  capital  of  an  infant's  property  in  the  discharge 
of  arrears  of  rent  to  prevent  ejectment:  Ex  parte  McKey,  1  B.  &  B. 
405.  ' 

No  power  of  ad\  aueciuent  is  conferred  by  sect.  43  of  the  Con-  No  statutory 
veyancing  Act,  1881.  P^*" 

advances. 

Construction  and  Mode  of  Exercise  of  the  Powers.] — The  Its  duration, 
power  is  construed  strictly  as  to  the  time  during  which  it  is  exer- 
cisable; and  thus,  if  it  is  given  to  enable  advances  for  a  child 
"being  a  minor,"  it  ceases  at  majority:  Clarke  v.  Hogg,  19 
W.  E..  617;  and  if  it  enables  advances  to  be  made  only  out  of  a 
"presumptive"  share,  it  cannot  be  exercised  after  the  share  has 
become  Vested :  MolyneuxY.  Fletchet',  1898,  1  Q.  B.  648.  But  if 
it  is  unKmited  in  point  of  time,  it  is  exercisable  in  favour  even 
of  an  adult  at  any  time  before  the  fund  falls  into  possession: 
Roper-CurzonS-.  Uoper-Cwzon,  11  Eq.  452;  Ij&wtheirv.  Beiitmck, 
19  Eq.  166;  but  see  LimrdY.  Pease,  22  L.  J.  Ch.  1069. 

^^  here  there  is  a  direction  to  accumulate  income  beyond  the  Accumulated 
majority  of  a  legatee,  the  Court  has  resorted  to  the  accumulations  '°''°™'^- 
\\here  the  legatee  had  got  into  debt  and  was  unable  to  pursue 
any  profession,  and    applied    them    in    payment    of    his  debts: 
Edwards  v.  Grove,  2  D.  F.  &  J.  210. 

If  a  fixed  sum  for  advancement  be  mentioned,  it  seems  that,  if  Surplus 
more  be  advanced,  the  excess  may  be  made  up  out  of  income  not  ^f'o™^- 
required  for  maintenance:  Therry  v.  Henderson,  15  L.  T.  452; 
and,  on  the  other  hand,  if  the  amount  required  for  maintenance  insufBcient 
is  not  sufficient  for  education,  it  seems  that  resort  may  be  had  to  ™'""^''- 
the  power  of  advancement:  Re  Breeds,  1  C.  D.  226. 

Where  there  are  powers  of  advancement  and  of  appointment.  Hotchpot 
and  a  hotchpot  clause  referring  onlj'  to  the  former,  and  part  of 
the  fund  is  paid  to  a  child,  it  is  prima  facie  attributable  to  the 
advancement  power:  Re  Gosset,  19  Bea.  529.  The  effect  of  an 
advancement  is  to  take  the  sum  advanced  out  of  the  trust 
estate  altogether:  Lawrie  v.  Bcmkes,  4  K.  &  J.  142;  Re  Fox, 
Wodehouse  v.  Fox,  1904,  1  Ch.  480. 

A  somewhat  larger  scope  is  afforded  when  the  power  is  to  raise  "Advance- 
money  for  advancement  "  or  otherwise  for  the  benefit  of  the  bene-  benefit." 
ficiary";   and  such  words  are  now  usually  found  in  the  power. 
In  Lowther  v.  Bentinck  (19  Eq.  166)  they  were  held  to  justify  the  Payment 
payment  of  the  debts  of  a  man  of  thirty  who  had  been  married 
for  three  years,  though  ordinarily  that  would  not  be  a  proper 
exercise  of  the  power:  see  Luard  v.  Paise,  22  L.  J.  Ch.  1069; 
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Tiilbot  V.  Marsh fi&ld,  3  Cli.  (322;  aud  of.  Be  Price,  34  C.  D.  GOa. 
In  Be  Brittlebmk,  Coates  v.  Brittlebank  (30  W.  E.  99),  tlia 
power  was  for  '  advaueeinent  and  benefit,"  and  the  words  wei-e 
read  disjunctively. 

Upon  the  construction  of  the  usual  power  capital  has  been, 
advanced  to  a  married  man  to  maintain  him,  pending  his  estab- 
lishment in  a  profession,  a  settlement  of  it  being  at  the  same 
time  ordered:  Boper-Curzvn  v.  Boper-Curzon,  11  Eq.  -±52.  A 
husband  has  been  advanced  out  of  his  wife's  fund,  which  was 
subject  to  a  power  of  advancement  in  favour  of  the  wife  to  establish 
her  in  trade  or  otherwise  for  her  preferment  or  advancement,  to 
enable  him  to  enter  a  beneficial  partnership,  upon  an  iusu^'ance 
being  effected  in  the  names  of  two  trustees,  the  policy  to  be  held 
upon  the  trusts  of  the  legacy,  the  husband's  bond  being  taken  to 
secure  the  premiums:  PhilUps  v.  Phillips,  Kay,  40;  and,  under 
special  circumstances,  on  the  husband's  personal  security  alone: 
Be  Kashaiv,  6  Eq.  322.  A  married  woman  has  been  set  up  in 
a  farming  business  out  of  a  large  separate  estate,  the  husband 
covenanting  that  the  business  should  enure  to  her  separate  use: 
Talbot  V.  Marshfidd,  3  Ch.  622;  but  her  money  cannot  be 
advanced  for  the  purpose  of  paying  her  husband's  debts:  Ibid.; 
Molyneux  v.  Fletchei;  1898,  1  Q.  B.  648,  where  the  debt  was 
due  from  the  husband  to  one  of  the  trustees. 

Passage-money  and  the  cost  of  outfit  to  enable  beneficiaries  to 
go  out  to  a  colony  are  properly  advanced:  Be  Long,  38  L.  J.  Ch. 
125,  where  it  was  also  held  that  a  capital  sum  could  not  be 
advanced  to  one  of  the  sons  to  set  him  up  in  a  farming  business 
in  the  colony  with  his  father,  there  being  no  evidence  that  the 
son  was  competent  to  undertake  the  business,  and  that  the  pro- 
posal was  equivalent  to  a  mere  change  of  investment  without  the 
certainty  of  benefit  to  the  estate. 

Under  a  provision  for  placing  out  daughters  "to  any  profes- 
sion, trade  or  business,  or  for  their  advancement  in  life,"  it  was 
held  that  part  of  the  fund  could  be  paid  to  a  daughter  on  her 
marriage:  Lloyd  v.  Cocker,  27  Bea.  645. 

Though  the  parent  is  not  to  be  benefited  at  the  expense  of  the 
child  hj  a  colourable  advancement,  he  may  in  a  proper  case,  as 
where  he  intends  to  emigrate  with  his  family,  aud  such  a  course 
seems  beneficial  to  the  child,  obtain  payment  of  advancement 
funds:  Wahh  v.  Walsh,  1  Dr.  64;  Re  Long,  38  L.  J.  Ch.  125; 
and  see  Ex  parte  Hays,  3  De  G-.  &  Sm.  485,  488.  And  the  same 
principle  applies  in  the  case  of  husband  and  wife,  where  the  wife's 
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benetit  is  apparent  from  what  is  in  fact  an  advancement  of  the 
husband,  as  whei'e  a  commission  was  p^-id  for  out  of  the  wife's 
property:  McL&'oth  y.  Bacm,  5  Ves.  159;  PhilUps  v.  Phillips, 
and  other  cases  cited  above. 

If  a  gift  is  made  for  a  purpose  in  the  nature  of  an  advancement  Failure  of 
of  the  donee,  and  that  purpose  fails  by  the  neglect  of  the  trustee  P^P"^''- 
or  the  death  of  the  beneficiary  or  becomes  impossible,  the  gift 
nevertheless  belongs  to  the  donee  or  his  representatives.     Thus,  an  Death  of 
infant  having  died  before  he  could  be  apprenticed  as  directed  by       *"  ' 
the  will,  his  legacy  went  to  his  representative:  Barlow  v.  Grant, 
1  Vern.  254;  and  if  the  infant  leaves  the  employment,  to  enable  Leaving 
him  to  enter  which  the  legacy  is  given,  he  will,  in  the  absence  of    ™^  "ymen  . 
fraud,  take  the  legacy:  Leche  v.  Kilmorey,  T.  &  E,.  207;  Lawrie 
v.  Bankes,  4  K.  &  J.  142.    And  so,  if  the  infant  be  old  enough  Default  of 
to  be  apprenticed,  but  the  trustee  fail  to  apply  his  legacy  for 
that  purpose,  the  infant  may  have  the  legacy:  Barton  v.  Cooke, 
5  Ves.  461. 

Whei'e  under  a  will  showing  an  intention  to  make  provision  for  Stated 
the  advancement  of  a  nephew  of  the  testator  b}-  purchasing  pro-  ^^gaiUe. 
motion  in  the  army,  and  the  money  having  been  raised,  purchase 
was  abolished  before  its  application,  the  amount  was  held  to  belong 
to  the  nephew:  Palmer  v.  Flower,  13  Eq.  250;  but  where  the 
fund  arose  under  a  deed  the  Court  held  under  similar  circum- 
stances that  it  could  not  be  applied  at  all:  Tie  Wwd,  7  Ch.  727; 
Cator  V.  Drew,  22  W  E.  248.  But  where  the  gift  is  upon  trust 
to  apply  it  for  some  purpose  of  advancement,  such  as  education, 
it  is  mere  general  legacy  payable  at  once:  2\oe)l  v.  Jones,  16 
Sim.  309. 

Discretion.] — The  Court  does  not  interfere  with  the  discretion 
of  trus,tees  in  their  exercise  of  a  power  of  advancement  unless 
they  do  not  exercise  it  bond  fide  or  in  a  proper  manner:    Re 
Brittlebmk,  Coates  v.  Brittlebank,  30  W.  R.  99,  and  see  the 
cases  as  to  maratenance,  ante,  p.  450.     If  the  trustees  have  a  Discretion 
mere  discretion  as  to  the  mode  of  advancement  and  they  refuse  ""«^«'^'"^    • 
to  exercise  it,  the  Court  will  undertake  the  duty:  Wan-  v.  Warr, 
Pr.  Ch.  213;  KiMngton  v.  Gray,  10  Sim.  293;  and  will  direct  inquiry, 
an  inquiry:  Lems  v.  Lewis,  1  Cox,  162;  Robiimm  v.  Cleatof, 
15  Ves.  526;  Re  Sanderson,  3  K.  &  J.  497      In  KiMngton  v. 
Gray,  supra,  the  Court  refused  to  control  the  discretion  of  the 
trustees,  who  were   directed   to    provide   for   an  infant  in  some 
business,  though  no  amount  to  be  so  applied  was  mentioned  in 
the  trust  instrument:  and  see  Walker  v.  Walker,  5  Madd.  424. 
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The  Court,  moreover,  does  not  inquire  into  the  application  of 
money  advanced  under  the  power  provided  that  it  be  shown  that 
the  purpose  for  which  it  was  raised  was  known  and  a  proper  one, 
and  trustees  who  under  such  circumstances  pay  over  the  amount 
to  be  advanced  are  not  liable,  though  it  may  be  afterwards  mis- 
spent; Re  Briitlehank,  Coates  v.  Brittlehank,  30  W  R.  99.  On 
the  same  principle,  where  there  was  power  to  trustees  to  pm'chase  a 
business  for  the  benefit  of  a  husband  and  wife,  it  was  held  suf- 
ficient that  the  trustees  should  see  that  the  business  was  actually 
bought,  and  should  themselves  pay  the  money  to  the  vendor,  but 
that  they  need  not  inquire  as  to  the  value  or  expediency  of  the 
purchase:  Dooiiy  v.  Arnold,  18  W   R.  -340. 

But  if  the  trustee  does  not  exercise  the  power  properly,  as 
where  the  infant  is  apprenticed  to  an  unfit  master,  or  the  like, 
the  trustee  is  liable,  and  the  amount  can  be  recovered  from  him; 
Simp-son  v.  Brown,  13  W    R.  312. 

In  the  second  edition  of  this  work  it  was  stated  that  an  advance 
"  by  portion,"  under  the  Statute  of  Distributions,  consists  in  the 
payment  of  a  sum  for  a  particular  purpose  out  of  the  common 
fund  of  the  family,  so  that  when  any  considerable  sum  (not  any 
small  sum)  is  paid  for  the  benefit  of  a  child,  that  will  be  an 
advance,  and  he  must  bring  it  into  hotchpot  if  he  claims  any 
larger  share  out  of  the  intestate  father's  estate;  Edwards  v.  Free- 
tnan,  2  P.  W.  436;  Boyd  v.  Boyd,  4  Eq.  305  (premium  paid  on 
articling  a  son  to  a  solicitor);  Kircudbright  v.  Kircudbright,  8 
Ves.  51   (purchase  of  a  commission). 

In  Tayloi-  v.  Taylor  (20  Eq.  155),  Jessel,  M.  E.,  held  that 
an  "advance  "  must  not  only  be  for  some  particular  purpose,  but 
must  also  be  made  with  a  view  to  the  establishment  of  the  child 
in  life  or  to  make  a  provision  for  him.  In  Re  Scott,  Langton 
v.  Scott  (1903,  1  Ch.  1),  the  Court  of  Appeal  adopted  the  defi- 
nition given  by  Sir  George  Jessel  in  Taylor  v.  Taylor.  Pay- 
ment of  a  son's  debt,  therefore,  even  if  the  amount  paid  be  a 
large  one,  is  not  to  be  considered  as  an  advance,  so  long  as  it  is 
in  the  nature  of  temporary  assistance,  and  Boyd  v.  Boyd  (4  Eq. 
305),  and  Re  Blockley,  B.  v.  B.  (29  Ch.  D.  250),  so  far  as  they 
differ  from  Taylor  v.  Taylor,  must  be  treated  as  overruled;  Re 
Scott,  supra. 

A  distinction  must  be  observed  between  a  provision  for  advance- 
ment and  one  only  for  maintenance,  which  is  not  liable  to  be 
brought  into  hatchpot  as  a  portion:  see  Hatfeild  v.  Minet,  8 
C.  D.  136;  Johnstone  v.  Mappin,  64  L.  T.  48. 
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And  an  annuity  charged  on  real  ©state  and  payable  to  an  eldest  Provision  for 
son  during  the  life  of  the  father  is  not  an  advance,  but  is  within     *"^' 
the  statutory  exception  in  favour  of  the  heir:  ChcmtreU  v.  Chan- 
trell,  37  L .  T .  220 ;  so  too  is  the  assignment  of  a  farm  held  under 
lease  pw  autre  vie  to  the  heir  on  his  marriage  for  valuable  con- 
sideration: Re  Lyons,  1903,  1  Ir.  R.  156. 

If  a  will  contains  a  direction  that  advances  are  to  be  brought  Interest 
into  hotchpot,  or  language  from  "SA'hich  an  intention  that  ther 


re 


on  advances. 


shall  be  equality  among  the  testator's  children  can  be  inferred,  the 
rule  of  the  Court  is  to  ascertain  the  date  of  distribution  and,  as  a 
matter  of  calculation  and  not  for  the  purposes  of  payment,  to 
charge  interest  from  the  date  of  distribution  on  advances  made 
before  that  period:  Be  Bees,  17  Ch.  D.  701;  Be  Dallmeijei;  1896, 
1  Ch.  372;  Be  Lambert,  Middleton  v.  Moore,  1897,  2  Ch.  169; 
Be  Whiteford,  Inglis  v.  Whiteford,  1903,  1  Ch.  889;  Be  WU- 
loughhy,  1911,  2  Ch.  581.  It  is  important  to  note  that  the 
Courts  have  consistently  charged  interest  from  the  date  of  dis- 
tribution and  not  from  the  date  when  the  advance  was  made. 
Thus  it  is  settled  law  that  interest  cannot  be  claimed  in  respect 
of  advances  made  in  the  testator's  lifetime  over  the  period  ending 
with  his  death:  Be  Bees,  17  C.  D.  at  p.  704;  and  see  Be  Wil- 
loughhy,  1911,  2  Ch.  581.  So,  too,  if  the  period  of  distribution 
be  not  the  death  of  the  testator,  but  the  termination  of  a  life 
interest  Avhich  exhausts  the  whole  of  the  income  of  the  property 
{Be  Bees,  supra),  or  of  a  trust  for  accumulation  {Be  Dallmeyer, 
supra),  no  interest  can  be  charged  on  advances  made  after  the 
testator's  death  but  before  the  date  of  distribution  except  from 
the  last-mentioned  date.  But  if  the  period  of  distribution  is  the 
death  of  the  testator,  interest  is  chargeable  on  advances  from  that 
date,  and  none  the  leas  because  the  final  distribution  of  his  estate 
is  postponed,  by  reason  of  a  gift  of  an  (annuity  which  does  not 
exhaust  the  whole  income:  Be  Lambert,  Middleton  v.  Moore, 
supra;  Be  Whiteford,  Inglis  v.  Whiteford,  supra.  The  rate  at  Rate  of 
which  interest  is  charged  is  still  4  per  cent.:  Be  Dav-y,  1908,  1  "*  ^^^^ ' 
Ch.  61,  overruling  Be  Whiteford,  supra. 

It  should  be  observed  that  advances  made  by  way  of  mainten- 
ance must  be  brought  into  hotchpiot,  but  interest  in  respect  of 
them  will  not  be  charged:  see  Be  Whiteford,  Inglis  v.  Whiteford, 
1903,  1  Ch.  at  p.  897,  correcting  the  report  of  Hilton  v.  Hilton, 
14  Eq.  476. 
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A  PORTION  is  Strictly  a  pecuniary  benefit  intended  for  younger 
children  and  provided  by  settlement  or  will,  and,  if  charged  upon 
land,  is  usually  secui'ed  by  limiting  a  term  to  trustees  upon  trust 
to  raise  the  amount  out  of  rents  or  by  mortgage  or  sale  of  the 
term.  The  term  is  also  applied  to  a  share  of  a  parent's  personal 
estate  intended  to  be  a  provision  for  a  child:  Re  Lacon,  L.  v.  L., 
1891,  2  Ch.  482,  501.  The  appropdation  of  the  fund,  and  the 
time  of  its  vesting  and  payment,  are  generally  subject  to  an 
appointment  by  the  parent,  \\'ith  a  provision,  in  default  of  appoint- 
ment, for  equal  participation  in  shares  vesting  at  twenty-one  pr 
marriage,  payable  after  the  death  of  the  survivor  of  the  parents, 
if  they  take  a  life  interest,  and  payable  at  the  time  of  vesting,  if 
they  do  not.  Provisions  for  interim  advancement  and  mainten- 
ance until  payment  are  habitually  inserted  in  wills  and  settlements. 

Where  children  are  the  persons  mentioned  as  to  be  portioned, 
grandchildren  oaimot  take:  Butcher  v.  Butcher,  1  V.  &  B.  79; 
Ex  parte  Bernard,  6  Ir.  Ch.  R.  133. 

By  "  younger  children  "  is  meant  such  as  do  not  take  the  bulk 
of  the  estate:  Collingtvood  v.  Stanhope,  L.  B,.  4  H.  L.  43;  Be 
Bayley,  6  Ch.  590;  Harvey -Bathurst  v.  Erringtan,  4  Ch.  D. 
251;  2  A.  C.  698;  Ee  Stawell,  1909,  2  Ch.  239. 

A  younger  child  will  therefore  become  an  "eldest  son,"  which 
usually  means,  in  other  matters  than  portions,  a  first-born  son, 
and  disentitled  to  a  portion  if  he  succeeds  to  the  family  estate, 
whether  such  a  consequence  is  provided  for  or  not  by  the  settle- 
ment: ChadwicJc  v.  Doleman,  2  Vern.  527;  Dames  v.  Huguenin,  1 
H.  &  M.  730;  Collingtoood  v.  Stanhope,  supra.  On  the  other 
hand,  if  an  eldest  son  attains  twenty-one  and  dies  before  the 
period  of  distribution  without  issue,  he  is  to  be  regarded,  for  the 
purpose  of  ascertaining  the  portion  class,  as  a  younger  son,  and. 
as  such  his  representatives  will  take  his  share;  Ellison  v.  Thomas, 
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1  De  G.  ct  Sm.  18;  DavivH  v.  Hugueniii,  1  H.  &  M.  730;  Colling- 
tmod  V.  Stmihape,  L.  E.  4  H.  L.  43;  Swinhm-nc  v.  Sicmbu-nie, 
17  W.  E.  47;  Ee  Prytherdu  Prythcnh  v.  1T';7/w;h,s,  42  C.  D. 
590;  if,  however,  lie  has  dealt  ^\■ith  any  portion  of  his  estate  he 
will  not  take  a  portion  as  a  younger  son:  Roolce  v.  Plunkeft,  1902, 
I  Ir.  R.  299;  Be  FltzgeraM,  Saunders  v.  Boy/i,  1891,  3  Ch. 
394.  If  the  provision  is  for  all  the  children,  except  a  named  one 
who  happens  to  be  the  eldest,  and  who  dies,  the  younger  son  is 
entitled  though  he  may  take  the  estate:  Wood  v  Wood,  4  Eq.  48; 
see  Inchdon  v.  Sorthcot.e,  3  Atk.  438;  the  same  result  follows 
when  the  "  eldest  son  "  has  dealt  'i\ith  the  estate  but  died  before 
the  period  of  distributiou:  Be  Fitzgerald,  SKpra. 

And  if  the  first-born  son,  having  at  some  point  of  time  been  Re-settlement 
entitled  to  a  vested  interest  in  the  estate,  has  then  joined  in  a    ^  ^   ®^ 
re-settlement  of  it,   he   can  never  afterwards  claim   a    portion: 
Collingivood  v.  Sta)i7iope.  supra. 

The  rule  that  where  the  second  son  becomes  the  eldest  son  he  Effect  of 
is  excluded  from  a  portion,  doe«  not  applj'  where  the  second  son, 
having  become  an  eldest  son,  has  joined  with  his  father  in  a  dis- 
entailing deed:  Macouhreij  v.  Jones.  2  K.  i  J  684;  Laic  Union 
Co.  V.  Hill,  1902,  A.  C.  263;  nor  where  his  interest  is  cut  down 
to  a  life  interest:  Be  Wrottesley.  1911,  1  Ch.  708;  nor  where  he. 
takes  the  settled  property,  not  under  the  settlement,  but  by 
descent:  Sing  v.  Leslie,  2  H.  &  ]\1.  68.  Where  an  eldest  sou 
concurred  in  disentailing  and  resettling  the  property  and  recoived 
the  equivalent  of  a  younger  child  s  portion,  his  representative  was 
not  entitled  to  the  share  of  a  younger  child:  Be  Fitzgerald,  1891, 
3  Ch.  394. 

A  mortgage,  under  similar  circumstances,  b-^-  an  eldest  son,  is  Mortgage  by 

111  -1  ...  »     ,     *  n    •  eldest  sou. 

regarded  as  only  a  partial  anticipation  oi  the  estate,  and  is  not 
held  to  have  the  effect  of  preventing  the  shifting  of  the  estate  to 
the  second  son:  Harrison  v.  Bound,  2  D.  ^I.  &  G.  190;  approving 
Fazakerlyy.  Ford,  4  Sim.  390:  Taylor  v.  Harewood.  3  Ha.  372: 
but  see  and  consider  Be  Fitzgerald.  Saunders  v.  Boyd,  1891,  3 
Ch.  394;  Bool'e  v.  Phml<ett,  1902,  1  Ir.  E.  299. 

If  the  estate  has  been  sold  under  a  paramount  title  for  a  price  E^tat.  sc.ld 
less  than  the  portions  charged,  a  younger  son,  who  has  be<^ome  paramount 
the  eldest  son  and  thus  entitled  to  the  estate:,  is  not  entitled  to-  any  "'^^''■ 
share  of  the  purchase-money,  though,  in  that  case,  he  gets  nothing 
out  of  the  estate:  Beid  v.  Hoare,  26  C.  D.  363. 

If  there  be  an  eldest  daughter,  but  a  sou  younger  than  such  F*^^' .. 
daughter  takes  the  estate,  shi^  will  be  treated  as  a  younger  child:   treated  :is 
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Children 
begotten  or  to 
be  begotten. 


Where  no 
time  for 
vesting 
mentioned. 


Teynham  v.  Wehh,  2  Ves.  Sen.  198,  210.  But  if  an  eldest 
daughter,  or  one  who,  on  becoming  such,  takes  the  property,  she 
loses  her  portion:  Northumberland  v.  Egremont,  1  Ed.  435,  451; 
Re  Flemyng,  15  L.  R.  Ir.  363.  Where  there  are  daughters  only, 
it  seems  that  a  trust  to  raise  portions  if  there  should  be  children 
besides  an  eldest  or  only  son  does  not  take  efEect:  Walcott  v. 
Bloomfield,  4  Dr.  &  Wax.  211,  235.  A  child  en  ventre  sa  mere 
is  entitled  to  a  portion  raisable  on  the  father's  death:  Beale  v. 
Beule,  1  P.  W.  243. 

The  latitude  of  construction  allowed  by  the  Court  in  determin- 
ing who  are  younger  children  is  not  extended  to  cases  where  the 
provision  is  made  by  persons  not  parents  or  m  loco  parentis: 
Matthews  v.  Paul,  3  Swans.  328,  334;  WilbraJiam\.  Scarisbriek, 
1  H.  L.  C.  167;  Lyddon  v.  Ellison,  19  Bea.  565;'  Domvile  v. 
Winnington,  26  C.  D.  382. 

A  testator  does  not  place  himself  in  loco  parentis  merely  by 
calling  a  provision  made  for  children  a  "portion":  Re  Hamlet, 
Stephen  v.  Cunningham,  38  C.  D.  183;  39  C.  D.  426. 

A  grandmother  has  been  regarded  as  in  loco  parentis  for  this 
purpose  (Lincoln  v.  Pelham,  10  Ves.  173);  and  an  uncle  {Diike 
V.  Doidge,  2  Ves.  Sen.  203,  n.);  but  it  is  a  matter  of  evidence: 
see  Re  Ashton,  1897,  2  Ch.  574;  and  for  other  cases  showing 
who  is  considered  to  be  in  loco  parentis,  see  ante,  p.  149. 

If  the  children  to  take  are  named,  probably,  but  not  certainly, 
those  named  can  alone  take:  Jermyn  v.  Felloios,  For.  93;  Wood 
V.  Wood,  4  Eq.  48;  Samge  v.  Carroll,  1  B.  &  B.  265.  If  the 
children  to  take  are  those  of  a  designated  person,  children  of  any 
marriage  of  such  person  will  take:  Brathwaite  v.  Brathwaite,  1 
Vem.  334. 

Unless  the  contrary  be  provided,  children  to  be  begotten  will 
include  those  already  born,  and  children  begotten  will  include 
those  to  be  born:  Heivett  v.  Irelcmd.,  1  P.  W.  426;  Slingsby  x. 

,  10  Mod.  398:  HebblethuMe  v.  Carturight,  Forrester,  30; 

Doe  V.  Hallett,  1  M.  &  S.  124;  see  Locke  v.  Dunl.op,  39  C.  D. 
387. 

Portions  are  usually  made  to  vest  at  twenty-one  or  marriage, 
and  made  payable  after  the  death  of  both  parents:  Wakefield  v. 
Majfet,  10  A.  C.  422;  Waller  v.  Stevenson,  56  S.  J  666— 
H.  L.;  cf.  Re  Smith's  Estate,  27  L.  E.  Ir.  121,  127. 

If  no  period  of  vesting  is  specified,  they  will  not  be  held  to  vest 
until  they  are  required,  and  the  above  periods  are  then  fixed  as 
being  presumed  to  be  in  accordance  with  the  intention  of    the 
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provision:  Bruen  v.  Bruen,  2  Vern.  438;  Hoivgrace  v.  Cartier,  3 
V.  &  B.  79;  S'Wallow  v.  Biiins,  1  K.  &  J.  417;  Rpmnant  v.  Hood, 

2  D.  F.  &  J.  396;  Day  V.  RadcUffe,  3  Ch.  D.  654. 

Vesting  is  not  postponed,  though  it  may  not  he  in  accordance  Vesting  not 
with  the  settlement  to  raise  the  portion  before  the  death  of  the  period  for 
tenant  for  life  or  until  aft^er  the  usual  age  of   twenty-one  years  raising. 
or  marriage:   Kodtfaon  \    Rawson,   1  Ves.   Sen.   44;    Evans  v. 
Scott.  1  H.  L.  C.  57;   nor  is  vesting  postponed  where  portionsi  Though  such 

1  ■      -I   ^  1  -on-p  period  be 

are  to  be  raised  by  sale  or  mortgage  at  a  specihed  time  alter  a  fixed, 
testator's  death:  Cou-per  v.  Scott,  3  P  W.  119;  Wilsoiix .  Spencer, 

3  P .  W .  172 ;  nor  where  the  portion  is  limited  to  the  child  and  his  Nor  where 
executors:  Loicth'er  v.  Cmidon,  2  Atk.  127;  Hutcheson  v.  Ham-  executors  to 
mond,  3  B.  C.  C.  128;  nor  where  a  right  of  entry  is  given  upon  *^*''^- 
non-payment:   Emhrey  v    Martin,  Amb.  230;   nor  where  there  ^"ry"^^*  °* 
is  a  trust  by  wiU  to  sell  and  apply  the  proceeds  for  portions :  jTor  trust  for 
BartJwlomeiv  v.  Meredith,  1  Vern.  276;  and  see  Re  Raw,  Morris  ^^l®- 

V.  Griffiths,  26  C.  D.  601;  nor  where  there  is  a  covenant  to  pay  Norcorenant 

the  portion  to  trustees:  see  Fitzgercdd  v.  Field,  1  Euss.  430;  nor 

where  the  portion  trust  is  made  contingent  on  children  surviving 

a  specified  period:  Re  Orlebar,  20  Eq.  711.     It  is  essential  that 

the  event  happen  upon  which  portions  are  to  be  raised,  e.g.,  at 

the  date  when  raisable  the  state  of  the  family  is  as  contemplated 

by  the  testator:  Re  Smith's  Estate,  27  L.  E.  Ir.  121,  127. 

The  Court,  in  the  absence  of  imperative  words  to  the  contrary.  Nor  where 
construes  a  provision  for  payment  at  the  death  of  the  tenant  for  death  of  life 
Life  so  as  not  to  interfere  ^^'ith  the  vesting,  though  the  child  die  in  tenant, 
the  parent's  lifetime,  even  where  there  is  a  gift  over  on    death 
before  the  period  of  payment:  Emperor  v.  Rolfe,  1  Ves.  Sen.  208; 
Stcalloir  V.  Bi7ins,  1  K.  &  J.  417,  425;    Currie  v.  Larlnns,  4 
D.  J.  Sm.  245;  Jeyes  v.  Savage,  10  Ch.  555;  Day  v.  Radclife, 
3  Ch.  D.  654;  Waller  v.  Stevenson,  sitpra.    And  this  is  the  case,  Death: 
though  the  trust  be  to  raise  the  fund  if    the    sunaving    parent  children^ 
"leave"  any  child  at  his  death:  WoodcocTi  v.  D^tke  of  Dorset,  3 

B.  C.  C.  569;  3  V  &  B.  82,  n.;  Poims  v.  Bnrdett,  9  Ves.  428; 
Howgrme  v.  Cartier,  3  V  &  B.  79;  Perfect  v.  Ciirzon,  5  Madd. 
442;  Torres  v.  Franco,  1  Russ.  &  My.  649;  and  see  Swalloic  v. 
Binns,  supra.  And  the  rule  of  the  Court  is  that  portions  will 
be  given  to  aU  children  who  may  live  to  require  them,  whether  the 
portions  are  given  by  will  or  deed:'  Perfect  v.  Curzon,  supra; 
Jacksm  v.  Dove/)-,  2  H.  &  M.  209;  Ee  Knoivles,  Nottage  v. 
Buxton,  21  C.  D.  806.  But  in  the  case  of  a  will,  if  the  testator 
is  not  i?i  loco  parentis,  the  rule  does  not  apply:  Re  Hamlet,  38 

C.  D.  183;  39  C.  D.  426. 
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Vesting  made 
conditional 
on  surviving 
parent. 


When  eldest 
son  ascer- 
tained. 


Portions 
under  settle- 
ment on 
second 
marriage  for 
former 
children  by 
name. 

Portionists  by- 
name. 

When  usually 
payable. 
At  specified 
time. 


After  father's 
death  and  in 
mother's  life- 
time, when. 


Imperative  words  importing  tlie  necessity  of  surviving  the 
parents  are  strictly  construed.  Thus,  if  on  failure  of  children 
living  at  the  death  there  is  a  gift  over,  and  thereupon  the  term  is 
to  cease,  sons  who  die  in  the  lifetime  do  not  take:  Hotchhin  v. 
Humfrey,  2  Madd.  65;  Wingrave  v.  Palgrave,  1  P.  W.  401;  and 
see  Re  Crosse,  32  L.  J.  Ch.  344.  The  like  is  the  case  where 
daughters  are  to  take  after  failure  of  male  issue:  Gordon  v. 
Raynes,  3  P.  W.  134;  Worshy  v.  Granville,  2  Ves.  Sen.  331; 
or  when  the  payment  is  deferred  till  the  discharge  of  dehts: 
Bernard  v.  Mountague,  1  Mer.  422;  or  if  the  portions  are  to  be 
allotted  to  a  given  number  of  children:  Mosley  v.  Mosley,  5  Vee. 
249;  or  if  the  issue  of  a  child  who  dies  in  the  lifetime  of  tlie 
parent  are  provided  for,  in  which  case  the  child  himself  would  not 
take:  Re  Wilmott,  7  Eq.  532. 

With  reference  to  the  rule  (ante,  p.  460)  that  a  younger  son's 
portion  is  divested  if  he  become  the  eldest  son,  it  is  to  be  observed 
that  it  is  not  till  the  time  of  payment  that  the  fact  as  to  who  is 
the  eldest  son  can  be.  ascertained:  Ellison  v.  Thomas,  1  D.  J. 
&  S.  27;  CoUingwood  v.  Stanhope,  L.  E.  4  H.  L.  43;  Re 
Bayley,  6  Ch.  590.  But  this  rule  of  construction  will,  of  course, 
yield  to  a  contrary  intention:  Windham  v.  Graham,  1  Russ.  331; 
Re  Wise,  1913, 1  Ch.  41  (where  the  position  of  the  son  was  deter- 
mined at  the  time  when  the  share  vested);  Re  Beresford,  1914, 
1  Ir.  E.  222.  I 

Portions  'do  not  vest  so  as  to  be  payable  during  the  parent's  life 
where  they  arise  under  a  settlement  upon  a  second  marriage  in 
favour  of  the  former  children  nom  inatim :  Sawige  v .  Carroll,  1 
p.  &  B.  265.  As  to  the  title  of  children  whose  portions  are 
charged  by  name,  see  Jermyyi  v.  Felloicfi,  Forrester,  93;  Broad- 
mead  y.  Wood,  1  B.  C.  C.77. 

It  is  usually  provided  that  portions  shall  be  paid  at  twentj^-one, 
or  marriage,  if  the  event  happen  after  the  parents'  death,  and,  if 
not,  then  immediately  after  the  death  of  the  survivor.  If  no  such 
provision  is  made,  and  no  contrary  intention  appears,  portions 
payable  at  fixed  times  must  be  then  paid,  though  parents  may  be 
living:  Sandys  v.  Sandys,  1  P  W  707;  Bacon  v.  Cleric,  ibid. 
478;  Stanley  v.  Stanlei/,  1  Atk.  549;  Codrington  v.  Foley,  6 
Ves.  364;  see  and  consider  Massey  v.  Lloijd,  10  H.  L.  C.  248; 
Lawton  v.  Siifetenham,  18  Bea.  98;  Selhy  v.  Whitaker,  6  C.  D. 
239. 

If  the  father  dies  without  issue  male,  the  portions  of  daughters 
may  be  raisablc  during  the  surviving  mother's  lifetime:  Greaves 
V.  Mattism,  2  T.  Jones,  201;  Staniforth  v.  Stardforth,  2  Vern. 
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■±60 .     Where  the  prior  estate  belongs  to  a  grandfather  who  sur-  Prior  estate  in 
vives  his  son,  the  portions  of  the  grandchildren  are  subject  to  ^^'^^   ^   ^^' 
the  same  rule:  Codrington  v.  Foley,  6  Ves.  364. 

A  contrarj"  intention  is  presumed  in  the  following  circumstances  Contrary 
— in  which  the  money  is  not  raised  during  the  tenancy  lor  life:  — 

Where  the  term  is  to  be  void,  if  the  father  die  without  leaving  Death  of 
a  daughter:  Beresby  v.  ^'ewland,  2  P    W.  93;  6  B.  P    C.  68.  ontfea'ri^g' 

If  a  power  be  given  to  appoint  the  shares  of  the  portionists:   daughter. 
Codrington  v.  Foley,  6  Ves.  380;  Wynter  v.  Bold,  1  S.  &  S.  507.  appointment. 

If  a  power  is  given  to  the  parent  to  revoke  his  appointment  of  power  of 
the  portions:  Ibid.  revocation. 

If  the  portion  term  be  limited  in  reversion  expectant  on  the  Term  in 

pg  Y  GrSlOIl 

cesser  of  the  life  estate:  Butler  v.  Duncomb,  1  P    W.  448. 

If  the  pro\"isiou  for  maintenance  be  deferred  until  the  trustees  Maintenanoe 
come  into  possession  of  the  term:  Brome  v.  Berkley,  6  B.  P.  C. 
108;  sec  Hall  v.  Carter,  2  Atk.  354. 

If  the  portions  be  made  conditional  on  there  being  male  issue  Condition  of 

_  male  issue 

to  take  the  estate:  Sfaidey  v.  Stanley,  1  Atk.  049.  taking  estate. 

If  the  death  of  the  husband  and  wife  without  issue  male  is  a 
condition  precedent  to  the  title  to  the  portions:  Champney  v. 
CMmpney,  10  Mod.  312:  but  see  Hillier  v.  Jones,  1  Eq.  Ca.  Ab. 
337. 

Where  the  portion  trust  is  preceded  by  a  jointure  charge:  Hall  Prior^ jointure 
V.  Carter,  2  Atk.  354:  Churchman  v.  Harvey,  Amb.  335,  824. 

Where  the  time  is  actuallv  fixed  after  the  death  of  the  tenant  Payment 

Q "FrPT*  n  Oft 4'n    f\T 

for  life:  Remnant  v.  Hood,  2  D.  F    &  J    396.  life  tenant. 

Where  the  question  as  to  who  are  to  share  depends  on  an  event  Contingency 
not  ascertainable  until  the  death  of  the  tenant  for  life:  Corbett  ahletiUhk' 
V    Maydwell  2  Vern.  640;  Hotchkin  v.  Humfrey,  2  Madd.  65.     <ieath. 

But  if  the  parent  have  power  so  to  direct,  the  money  may  be  Power  to  _ 
raisable  in  his  lifetime  (Mayhetr  v   Middled  itch,  1  B.  C.  C.  162;  °n  app'"oi^tof's 
Hinchinhroke  v.  Seymour,  ibid.  395),  even  if  the  term  be  re-  life, 
versionary:  Wynter  v.  Bold,  1  S.  &  S.  507.  reversionary. 

How  Portion-'^  are  Baised. 

The  mode  of  raising  portions  pointed  out  by  the  instrument 
must  be  adhered  to  by  the  trustees.  In  yightingale  v.  Beynoldx 
(1902,  2  Ch.  117)  it  was  pointed  out  that  the  Court,  in  settling  a 
mortgage  to  raise  portions,  was  bound  to  fulfil  the  testator's  inten- 
tion, and  hence  a  legal  mortgage  to  secure  money  for  two  out  of 
three  portions  did  not  take  priority  over  the  equitable  charge  for 
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mortgage : 
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profits  at 
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sufficient. 
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vide against 
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individual 
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Effect  of 
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such  pro- 
vision. 

Costs. 


Four  per  cent, 
from  time 
when  raieable. 


securing  the  third  portion;   and  see  Nottidge  v.  Derinff,  1910, 

1  Ch.  297. 

If  portions  are  to  be  raised  at  a  fixed  time  out  of  rents  and 
profits,  a  sale  or  mortgage  is  a  proper  course:  Backhouse  v.  Middle- 
ton,  1  Ch.  Ca.  173;  Trafford  v.  AsUm,  1  P.  W.  415;  AUan  v. 
Backhouse,  2  V.  &  B.  66;  Jac.  631;  see  Mills  v.  Banks,  3  P.  W. 
7.  So  also  if  they  are  to  be  raised  "  as  soon  as  conveniently  may 
be":  Trafford  v.  Ashton,  1  P.  W.  419.  And  a,  fortiori  if  the 
term  be  reversionary:  Gerrard  v.  Gerrard,  2  Vern.  458.  Or  if 
the  rents  and  profits  are  insufficient,  and  the  portions  are  to  be 
raised  at  a  fixed  time:  Stanhope  v.  Thacker,  Pr.  Ch.  436. 

But  a  sale  should  not  be  authorised  by  the  settlement,  for  it  is 
an  ineligible  mode  of  raising  portions,  though  it  may  be  resorted 
to  'when  no  other  means  are  available:  3  Dav.  Prec.  Pt.  I.  p.  447, 
citing  Tasker  v.  Small,  6  Sim.  625;  Garmstone  V.  Gaunt,  1  Coll. 
577;  Jones  v.  Jones,  5  Hare,  461;  Hall  v.  Hurt,  2  J.  &  H. 
76.  And  an  intention  contrary  to  a  sale  or  mortgage  is  shown 
by  a  direction  for  raising  portions  gradually,  or  by  the  annexation 
of  a  leasing  power:  Im/  v.  Gilbert,  2  P.  W.  13;  Evelyn  v.  Ei^eiyn, 

2  P.  W.  659,  673;    Small  v.  Wing,  5  B.  P    C.  66;   and  see 
Bennett  v.  Wyndham,  23  Bea.  521. 

It  may  be  prudent  for  a  mortgagee  advancing  money  to  trustees 
for  portions  to  inquire  whether  there  are  any  other  portions  to  be 
raised  subsequently,  and  whether  there  is  one  charge  for  them  all: 
see  Nightingale  v.  Reynolds,  1902,  2  Ch.  117;  Nottidge  v. 
Bering,  1910,  1  Ch.  297. 

An  excessive  benefit  to  any  one  child  should  be  guarded  against 
by  providing  that  no  more  should  be  raised  than  would  have  been 
raisable  if  children  who  have  died  under  age  and  unmarried  had 
not  been  born:  Ee  Colleiy,  1  Eq.  496;  Knapp  v.  Knapp,  12  Eq. 
238.  In  the  absence  of  such  a  provision,  the  whole  amount  is 
raisable  though  some  mav  have  so  died:  Hemming  v.  Griffith, 
2  Giff.  403.  ' 

The  costs  of  raising  portions  by  mortgage  under  a  power  for 
that  purpose  may  also  be  raised  as  incidental  to  the  mortgage: 
Armstrong  V.  Armstrong,  18  Eq.  541;  MicheU'v.  Michell,  4  Bea. 
549;  see  Sewell  v.  Bishop,  62  L.  J.  Ch.  615,  985. 

Interest  on  portions  at  4  per  cent,  is  payable,  unless  otherwise 
provided,  from  the  time  when  they  are  raisable,  though  not  from 
the  period  when  they  vest:  Pomfret  v.  Windsor,  2  Ves.  Sen.  472, 
487;  Leivis  v,  Freke,  2  Ves.  Jun,  507;  Young  v.  Wata-park, 
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13  Sim.  199;  but  see  Be  GreaveiS,  infra.  In  Ireland  the  rate 
has  been  5  per  cent.:  Balfour  v.  Coope)-,  23  C.  D.  472,  at  p.  475. 

If  the  portions  are  raisable  under  a  power,  interest  is  computed  lender  a 

I-  -ni  •  Ti  power. 

irom  the  time  specified  by  the  appointment  under  the  power  v 
Mayhew  v.  MiddledUch,  1  B.  C.  C.  162;  Conway  v.  Coniikiy,  3 
ibid.  267;  Lexm  v.  Freke,  2  Yes.  Jun.  507. 

Though  laches  may  not  prevent  the  raising-  of  the  portion,  it  Laches. 
will  prevent  interest  being  allowed  until  action  brought:  Merry 
V.  Uyves,  1  Ed.  1;  Barringtm  v.  O'Brien,  1  Ball  &  Beatty,  180. 

When  portions  are  made  payable  at  twenty-one  or  marriage,  Interest  from 
interest  will  be  given  hj  way  of  maintenance  though  not  provided  parent, 
by  the  settlement,  until  the  time  for  payment,  if  the  father  dies 
before  such  time  has  arrived:   HariVji  v.  Harvey,  2  P    W.  21; 
Incledmw.  Northcate,  3  Atk.  430,  438;   Re  Grmves,  1900,  2 
Ch.  683. 

The  i'ule  is  the  same  though  the  term  be  in  reversion :  Stanifwth  Where  term 

V.  Staniforth,  2  Vern.  460.  reversionary. 

In  Be  Greaves  (1900,  2  Ch.  683),  Farwell,  J.,  aUowed  3  per  Rate  of 

intGrGst 

cent,  interest  by  way  of  maintenance  for  portioners  during 
minority.  It  is  conceived  that  interest  would  only  be  allowed 
by  way  of  maintenance  when  the  settlor  was  father,  or  person 
standing  iji  loco  parentis:  Re  Greaves,  .supra. 

Past  maintenance  may  be  recovered  upon  the  portions  of  children  Past  main- 
who  have  died  since  the  father's  death,  and  before  the  time  of 
payment:  Staniforth  v.  Staniforth,  supra.     But  not  as  to  those 
who  predeceased  him:   Corbett  v.  MaidtVell,  1  Salk.  159. 

A  subsequent  provision  under  the  father's  will  does  not  oust  Satisfaction  of 
the  title  to  maintenance:  Foljambe  v.  Willoughby,  2  S.  &  S.  165.  by  subsequent 

Maintenance  is  payable  immediately  after  the  parent's  death  ^"'• 

..1   ,.       ..  „       .   :  ,  •    i.      i.-        1.  J      Maintenance 

until  the  time  of  raising,  unless  a  contrary  intention  be  expressed :   f,.^^  death  of 
Lyddon  v.  Lyddon,  14  Ves.  558;  Hume  v.  Rundell,  2  S.  &  S.  parent. 
174.     But  an  express  provision  for  the  purpose  should  be  made, 
for  the  provisions  for  maintenance  in  the  Conveyancing  Act  do 
not  apply  to  portions,  since  there  is  no  income  to  be  applied. 

The  income  of  an  expectant  or  contingent  portion  under  a  will  Where 

•     7  J.  1  Ti    portions  are 

or  settlement  by  a  lather  or  person  m  loco  parentis  may  be  applied  expectant. 
during  minority  for  maintenance:  Re  Greaves,  1900,  2  Ch.  683. 

No  money  is  applicable  for  advancement,  unless,  as  is  usual.  Advance- 
such  an  application  is  expressly  provided  for:   Warr  v.  Warr, 
Pr.  Ch.  213;  and  see  Robinson  v.  Cleator,  15  Ves.  526;  Levns  v. 
Leivis,  1  Cox,  162. 

30  (2) 
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When  por- 
tions sink ; 
On  death 
before 
vesting. 

Interim 
interest. 


Conditions 
unfulfilled. 


On  land  to  be 
bought. 


Unless  a  contrary  intention  appear,  portions  charged  on  real 
estate  sink  if  the  portionist  dies  before  vesting:  Poulet  v.  Poulet, 
1  Vern.  204;  Boy  cot  v.  Cotton,  1  Atk.  555;  see  Taylor  v.  Lam- 
bert, 2  C.  D.  177.  An  interim  provision  as  to  interest  in  the 
meantime  does  not  prevent  the  sinking:  Boy  cot  v.  Cotton,  supra ; 
Yate  V.  Feftiplace,  Pr.  Ch.  140;  T'fe?T  v.  Warr,  Pr.  Ch.  213. 

Portions  will  sink  if  the  condition  upon  which  they  are  to  be 
taken  is  not  complied  with,  e.g.,  marriage  with  consent:  Harvey 
V.  Aston,  1  Atk.  361;  cf.  Pulling  v.  Bedd§,  1  Wils.  21;  2  Atk. 
587.  If  the  fund  be  raisable  out  of  real  and  personal  estate,  the 
portions  in  such  a  case  sink  as  to  the  realty,  though  not  as  to  the 
personalty:  Poulet  v.  Poulet.  1  Vern.  204;  Att.-Gen.  v.  Milner, 
3  Atk.  114;  Pearee  v.  Lonum,  3  Ves.  135. 

If  the  portion  is  charged  on  land  to  be  purchased,  the  rule  as 
to  sinking  is  the  same  as  with  regard  to  an  immediate  charge  on 
land:  Harrison  v.  Naylor,  3  B.  C,  C.  108.  But  if  charged  on 
land  subject  to  a  power  of  sale,  which  is  exercised,  probably  the 
portioners  are  not  entitled  to  require  a  re-investment  in  land: 
Walrond  v.  Rosslyn,  11  C.  D.  640;  and  see,  as  to  a  sale  freed 
from  portions  by  the  exercise  of  a  power  given  to  the  tenant  for 
life  to  appoint  to  new  uses,  Re  M'Auliffe  and  Balfovr,  50  L.  T. 
353. 
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CHAPTER  XXVIII. 

SEPARATE  ESTATE  OF  MARRIED  WOMEN — RESTRAINT  ON 
ANTICIPATION. 

Hecent  legislation  to  a  very  great  extent  assimilated  the  rights 
of  married  women  in  their  own  property  to  tliose  of  men,  or, 
rather,  of  spinsters,  by  destroying  the  claim  of  the  husband  as 
recognised  by  the  common  law,  and  by  adopting  the  device 
favoured  by  Courts  of  Equity  of  creating  a  separate  estate  in  the 
wife  in  all  her  property  and  earnings;  it  is  proposed,  therefore, 
to  deal  very  briefly  with  the  separate  estate  apart  from;  that  legis- 
lation, and  the  reader  is  referred  to  the  jDrevious  edition  of  this 
work  for  a  full  discussion  of  the  subject. 

1.  Of  the  Trust  for  Separate  Use. 

The  essence  of  this  trust  is  the  protection  of  the  property  of  the  Mode  of 
married  woman  from  the  claims  of  the  husband  and  his  creditors,  separate  use. 
The  property  has  been,  therefore,  usually  vested  in  trustees  upon  a 
trust  for  her  separate  use,  which  may  be  indicated,  as  will  be 
seen,  by  any  form  of  words  indicating  an  intention  to  afford  the 
protection  just  referred  to:  Stanton  v.  Hall,  2  E.  &  M.  175,  180; 
and  eee  below,  p.  471,  as  to  the  expressions  deemed  sufiicient  for 
the  purpose., 

It  was  decided  very  early  in  the  history  of  the  separate  use  that  Trustee 

.     , .  Ill  ■  1  J 1  unnecessary. 

it  was  not  indispensable  to  vest  the  property  m  trustees,  and  that, 
since  the  trust  would  not  be  allowed  to  fail  for  the  want  of  a 
trustee,  the  husband  was  converted  into  a  trustee,  so  far  as  his  Husband 
rights  at  law  conflicted  with  his  wife's  separate  enjoyment:  Rich 
V.  Oockell,  9  Ves.  369,  375;  Ashworth  v.  Ouiram,  5  C.  D.  923, 
941,  per  James,  L.  J.;  Fox  v.  Hawks,  13  C.  D.  822;  and  he 
could  not  plead  the  Statute  of  Limitations  against  the  trust: 
Wassell  V.  Leggatt,  1896,  1  Ch.  544. 

And  where  the  marriage  contract  was  a  foreign  one,  and  no  Foreign 
trustees  were  appointed,  and  it  secured  to  the  wife  a  separate  estate  ™*'^*se- 
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Intention  to 
constitute 
hnsband 
trustee 


according  to  the  law  of  the  country,  the  husband  was  held  to  be 
a  trustee,  so  that  his  bankruptcy  trustee  in  England  had  no  title 
to  the  wife's  property:  Be  Sibeth,  14  Q.  B.  D.  417. 

And  it  has  also  been  held  that  the  separate  use,  together  with 
the  restraint  on  anticipation,  attaches  to  personalt}'  in  England 
bequeathed  in  that  form  by  an  English  will  to  a  woman  domiciled 
in  a  country  in  which  that  mode  of  holding  property  is  unknown : 
Peillon  V.  Brooking,  26  Bea.  218;  and  so  also  where  the  settlement 
of  property  in  England  was  made  on  the  marriage  of  a  woman 
domiciled  in  England  to  a  foreigner,  there  being  a  declaration 
that  the  deed  was  to  be  governed  by  English  law:  Re  Hernando, 
Hernando  v.  Said  ell,  27  C.  D.  284;  and  though  there  is  no  such 
express  declaration  the  same  rule  wiU  apply  where  it  appears  from, 
the  circumstances  under  which  the  settlement  was  executed  and  the 
form  of  the  settlement  that  such  application  is  a  necessary  con- 
sequence: Re  Megret,  Ticedie  v.  Maunda-,  1901,  1  Ch.  547;  Re 
Bankes,  Reynolds  y.  Ellis,  1902,  2  Ch.  333;  Re  Fitzgerald,  Sur- 
man  v.  Fitzgerald,  1903,  1  Ch.  933;  but  where  the  law  of  the 
husband's  domicil  is  excluded  and  the  settlement  is  otherwise  silent 
on  the  matter  the  Ux  loci  contract  lis  prevails:  Re  Muspratt- 
Williams,  Muspratt-WiUiams  v.  Hoim,  84  L.  T.  191;  and  see 
Rainy  v.  Ellis,  26  L.  T.  602;  27  ibid.  463. 

Where  a  will  is  to  be  construed  according  to  French  law,  the 
fact  that  a  gift  is  made  to  a  married  woman  for  her  separate  use 
excludes  the  community  of  goods  arising  in  consequence  of  the 
absence  of  a  marriage  contract:  De  Serve  v.  Clark,  18  Eq.  -587; 
and  see,  as  to  a  change  of  domicil  not  having  the  effect  of  exclud- 
ing the  wife's  right  with  regard  to  movable  goods,  Re  De  Nieols, 
De  M<;ols  v.  Curlier,  1898,  1  Ch.  403;  1900,  A.  C.  21. 

If  _^a  gift  is  made  to  the  husband  for  the  use  and  livelihood  of 
the  wife,  he  may  be  considered  as  a  trustee  for  her  separate  use: 
Darley  v.  Darleij,  3  Atk.  399.  On  the  other  hand,  if  he  happens 
to  be  one  of  the  trustees  appointed  by  the  settlement,  that  fact  does 
not  create  a  separate  use:  Kensingt&n  v.  Dollond,  2  M.  &  K. 
184.  And,  indeed,  the  mere  vesting  of  the  property  in  trustees 
does  not,  without  other  indications  of  intention,  create  a  separate 
use  (Lumb  v.  Milnes.  5  Ves.  517),  though  the  fact  of  their 
appointment  has  been  used  as  a  point  to  be  considered  in  deciding 
whether  a  separate  estate  was  intended  or  not:  Gilbert  v.  Leiiris, 
1  D.  J.  &  Sm.  38;  and  so  has  the  circumstance  that  the  legal 
estate  has  been  left  outstanding  in  trustees  under  a  will  devising 
the  property  to  the  wife:  Davison  v.  Atkinson,  3  T.  R.  434. 
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By  the  first  section,  sub-sect.  1,  of  the  Married  Women's 
Property  Act,  1882,  it  is  provided  that:  — 

"A  'married  woman  shall,  in  accordance  with  the  provisions  of  No  trustee 
this  Act,  be  capable  of  acquiring,  holding,  and  disposing  by  will,  Act^oTi882. 
or  otherwise,  of  any  real  or  personal  property,  as  her  separate 
property',  in  the  same  manner  as  if  she  were  a  feme  sole,  without 
the  i)itervention  of  a  trustee." 

Since  this  enactment,  it  may  be  taken  that  in  the  absence  of  any 
appointed  trustees  for  the  separate  use  of  a  feme  coverte,  there 
is  no  danger  of  a  failure  of  her  rights  on  that  ground,  and  that 
the  necessity  of  investing  the  husband  with  the  character  of  trustee 
is  no  longer  present. 

Expressions  which  constitute  a  Separate  Use.j — As  has  been  Intention  to 
already  pointed  out,  no  particular  form  of  words  is  necessary  in  husband 
order  to  vest  property  in  a  married  woman  to  her  separate  use:  appear. 
Be  Turner,  Turner  v.  Fitzroy,  66  L.  T.  758.  The  intention, 
although  not  expressed  in  terms,  may  be  inferred  from  the  nature 
of  the  provisoes  annexed  to  the  gift;  as  where,  for  example,  the 
direction  is  that  the  property  shall  be  at  the  wife's  disposal,  or 
that  her  receipt  shall  be  a  good  discharge:  circumstances  which 
raise  a  manifest  implication  that  the  marital  right  is  to  be  ex- 
cluded: Stantmi  v.  Rail,  2  R.  &  My.  175,  180;  Tyler  v.  Lake, 
■2  R.  &  Aly.  183;  Massy  v.  Eoiven,  L.  R.  4  H.  L.  288;  Be  Pea- 
cock, 10  C.  D.  490.  It  is,  however,  unnecessary  that  the  husband 
should  be  excluded  by  express  words:  Blacklow  v.  Laws,  2  Hare, 
40.  Where  there  is  a  gift  from  a  husband  to  his  wife,  there  is  a 
presumption  that  it  is  intended  to  be  a  gift  for  her  separate  use: 
Be  Turner,  supra. 

The  most  appropriate  expression  is  doubtless  "separate,"  which 
has  acquired  a  technical  meaning  in  gifts  to  women:  Massy  v 
Bowen,  supra. 

The  word  "sole"  has  not  per  se  any  technical  meaning  import-  "Sole use." 
ing  "separate"  use,  but  the  whole  instrument  must  be  looked  at 
to  come  to  a  conclusion  upon  its  meaning:   Gilbert  v.  Lewis,  1 
D.  J.  &  Sm.  38;  Lewis  y.  Mathews,  2  Eq.  177;  Massy  y.  Bowen, 
supra;  Farrow  v.  S7nith,  1877,  W    N.  21;  and  unless  there  is  In  a  mai-riage 
something  in  the  instrument  to  attribute  to  the  use  of  the  word  °®    ®™™  ' 
"  sole,"  the  intention  to  exclude  the  husband,  as,  perhaps,  in  the 
case  of  a  settlement  in  contemplation  of  marriage,  the  word  wiU 
be  taken  to  point  only  to  the  isolation  of  the  donee  from  the  rest 
of  the  world,  and  as  giving  her  the  property  as  its  sole  and  un- 
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disputed  owner:  Mas»y  v.  Rowen,  L.  E.  4  H.  L.  298;  Ex  parte 
Ray,  1  Madd.  199;  but  see  Beales  v.  Spemer,  2  Y.  &  C.  C.  651. 

In  a  will.  Where  a  ivill  clearly  contemplates  the  legatee's  marriage,  the 

word  'sole"  may  be  construed  to  mean  "separate":  Re  Tarsey, 
1  Eq.  561;  but  except  this,  there  is  no  ca.se  of  a  will  containing 
a  disposition  to  a  woman,  single  or  becoming  discoverte  imme- 
diately on  the  death  of  the  testator,  in  which  the  simple  words 
■'for  her  sole  use  and  benefit,"  unconnected  with  a  gift  to  trustees, 
have  been  made  the  foundation  of  a  decision  that  the. devisee 
takes  a  separate  estate:  Gilbert  v.  Lewis,  1  D.  J.  &  Sm.  p.  48, 
per  Lord  Westbury;  but  see  Lindsell  v.  T hacker,  12  Sim.  178, 
and  Green  v.  Britten,  1  D.  J.  &  Sm.  649,  where,  however,  as 
pointed  out  by  Lord  Hatherlev  in  Massy  v.  Rowen  (L.  R.  4 
H.  L.  296),  the  whole  purport  of  the  will  clearly  indicated  a 
separation  of  the  interest  of  the  wife  from  the  control  and  influence 
of  the  husband.  Where  the  gift  has  been  to  trustees  for  the 
"sole"  use  and  benefit  of  an  unmarried  woman,  it  has  been  held 
to  amount  to  a  separate  use:  Adamson  v.  Arrnifage,  19  Ves.  416; 
G.  Coop.  28^;  and  see  Ex  parte  Killick,  3  M.  D.  &  D.  480;  and 
the  comments  on  these  cases  in  Massy  v.  Rowen,  L.  R.  4  H.  L. 
296. 

For  other  words  and  expressions  which  will  create  separate  use 
the  reader  is  referred  to  Theobald  on  Wills,  7th  ed.  640. 

Addition  of  The  addition  to  a  gift  of  a  restraint  on  anticipation  does  not, 

in  cases  to  which  the  Married  Women's  Property  Act,  1882,  is 
inapplicable  {Re  Liimley,  Ex  parte  Hood  Barrs,  1896,  2  Cli. 
690),  create  a  separate  use,  and  such  a  restraint  is  only  valid 
when  it  is  attached  to  the  separate  use:  Baggett  v.  Meux,  1  Coll. 
138;  Morris  v.  Morris,  4  Drew.  33;  Stogdan  v.  Lee,  1891,  1 
Q.  B.  661;  but  since  the  statute  now  declares  the  separate  use  as 
an  incident  to  all  gifts  to  married  women,  made  since  its  coming 
into  effect  (sec  Re  Docenpoji,  Turner  v.  ICing,  1895,  1  Ch.  361; 
Re  Williams,  Williajtis  v.  Grrint,  76  L.  T.  150),  the  restraint  on 
anticipation  is  valid  without  the  express  mention  of  the  separate 
use:  Re  Lumley.  supra. 

Separate  Use  limited  to  Coverture.]— The  trust  or  statutory 
pro^  ision  for  separate  use,  though  not  effective  while  the  woman 
is  unmai-ried,  becomes  so  at  once  upon  marriage:  Tullett  v.  Arm- 
strong, 4  M.  &  Cr.  377,  405;  Goutder  v.  Camm,  1  D.  F.  &  J. 
146;  and  it  so  takes  effect  whether  the  husband  had  notice  of  it 
or  not:  Tullett  v.  Armstrong,  supra. 


SEPARATE  USE  LIMITED  TO  COVERTURE.  47^3 


III  the  ordinary  case  of  a  separate  use  for  the  life  of  the  female,  Recun-euce 

on  each 
marriage. 


if  she  does  not  destroy  it  \\hilo  she  is  disooverte,  it  recurs  upon 


everj-  subsequent  marriage,  together  with  the  restraint  on  antici- 
pation, if  that  has  been  superadded:  Peltan  v.  Harrison,  1891, 
0  Q.  B.  42-2,  426;  Re  Wheehru  Settlement  Trust,  1899,  2  Ch. 
717,  /21;  neither  the  separate  use  nor  the  restraint,  however, 
during  discovertuic  operating  to  prevent  her  from  dealing  with 
the  property  as  she  pleases:  Tullett  v.  Armstrong,  supra;  Re 
Gaffee,  1  Mac.  &  G.  547;  Re  Tmseij,  1  Eq.  561;  Eawkes  v 
Mubback,  11  Eq.  5;  Stroud  v.  Edwards,  77  L.  T.  280;  but 
whei-e  the  property  is  bound  during  the  coverture  it  is  equall}' 
bound  when  the  eo\erture  has  ceased  so  far  as  regards  liabilities 
contracted  during  its  continuance:   Pelton  \.  Harrison,  supra. 

But  if  the  sej)arate  use  was  in  express  terms  limited  to  a  par-  Limitatiou 
ticular  marriage,  it  was  never  held  to  extend  to  any  subsequent  to  specified 

°  ^  ^  coverture. 

marriage:  Moore  \ .  Morn's.  4  Drew.  83;  see  King  v.  Lucas,  23 
C.  D.  712:  Stogdon  \.  Lee,  1891,  1  Q.  B.  661,  where  the  separate 
use  arising  under  a  deed  of  separation  was  held  to  be  limited  to 
the  existing  coverture. 

The  separate  use  and  the  restraint  maj'  be  destroyed  by  the  Destruction 
usual  modes  of  disposition  of  property  during  diseoverture,  and  uge^^J 
their  destruction  might  also  be  inferred  if  the  wife  while  dis-  diseoverture. 
co\  erte  had  sold  the  property  settled  to  her  separate  use,  and  pur- 
chased property  not  usually  held  as  trust  investments,  whereby  she 
might  be  taken  to  have  put  an  end  to  the  separate  property,  so 
that  the  husband  she  afterwards  married  would  not  be  a  trustee 
of  the  newly -acquired  investments  for  her  separate  use:   Wright 
v    Wright,  2  J.  &  H.  647;   Spicer  v.  Dawson,  5  W    R.  431; 
Mayd  v.  Field,  3  C.  D.  587,  594;  but  under  the  i-ecent  Act  she 
would,  of  course,  take  those  investments  as  her  separate  estate. 

Where  a  married  woman  bj'  her  marriage  settlement  Was  entitled  Divorce, 
under  an  ultimate  trust  to  settled  property  if  she  smnived  her  "Survive" 

.  ,  her  husband. 

husband,  the  Court  declined  to  treat  him  as  dead  simply  because 

the  wife  had  divorced  him:  Stroud  v.  Edwards,  77  L.  T.  280; 

and  see  Daivson  v.  Smart,  1903,  A.  C.  457,  462;  Re  Crauiford's 

Settlement,  Cooke  v   Gibson.  1905,  1  Ch.  11,  where  a  trust  for  the 

wife  if  she  should  "survive"  her  "coverture"  was  held  to  have  "Survive" 

become  operative  as  the  coverture  had  determined  by  a  divorce.     «'' ""^''r  me. 

Married  Woman  Trustee.]-  The  18th  section  of  the  Act  of  Sect.  is. 
1882  provides  that  a  married  woman  who  is  a  trustee  alone,  or 
jointly  with  othei-s,  of  property  subject  to  any  trust,  may  sue  or  be 
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Trustee  of 
land. 


Trustee  and 
adniinidtra- 
trix. 


sued,  aad  transfer  any  bank  deposits,  stock,  and  other  investments 
as  if  she  were  a  feme  sole. 

It  will  be  observed  that  this  section  did  not  deal  with  the  legal 
estate  in  land,  and  it  followed  that  she  oould  oonVej  freeholds 
onlj  by  acknowledged  deed,  or  leaseholds  with  the  concurrence  of 
her  husband  (Be  Hwkness  and  Allsopp's  Contract,  1896,  2  Ch. 
358),  unless  she  is  a  bare  trustee. 

But  now  by  the  Married  Women's  Property  Act,  1907,  s.  1, 
"  a  married  woman  is  able  without  her  husband  to  dispose  of  or 
join  in  disposing  of  real  or  personal  estate  held  by  her  solely  op 
jointly  with  any  other  person  as  trustee  or  personal  representative 
in  like  manner  as  if  she  were  a  feme  sole." 

By  sect.  24  the  word  "contract"  as  used  in  the  Act  includes 
the  acceptance  of  any  trust,  or  of  the  ofEoe  of  executrix  or 
administratrix,  and  the  provisions  of  the  Act  as  to  liabilities  of 
married  women  are  extended  to  all  liabilities  by  reason  of  any 
breach  of  trust  or  devastavit  committed  by  any  married  woman 
either  being  a  trustee,  or  executrix,  or  administratrix  either  before 
or  after  her  marriage,  and  her  husband  is  not  to  be  liable  unless 
he  has  acted  or  intermeddled  in  the  trust  or  administration:  Re 
Harriett  Ayres,  8  P.  D.  168.  A  married  woman  is  thus  enabled 
to  accept  the  office  of  trustee,  executrix  or  administratrix  without 
the  consent  of  her  husband,  which  she  oould  not  previously  do, 
and  her  separate  estate  is  rendered  liable  for  her  breaches  of  trust 
and  devastavibs,  whioh  was  not  so  pre\'iously:  see  Wainford  v. 
Heyl,  20  Eq.  321.  Where,  therefore,  she  is  compelled  to  make 
good  a  breach  of  trust,  the  order  should  be  limited  as  in  Scott  v. 
Morley,  20  Q.  B.  D.  120;  but  where  she  is  ordered  as  a  trustete, 
or  executrix,  or  administratrix  to  pay  into  Court  a  sum  of  money 
in  her  possession  or  which  she  admits  having  received,  the  form 
in  Scott  V.  Morley  is  inapplicable,  and  the  common  order  should 
be  followed  upon  which  she  may  be  attached :  Re  Twrnhull,  Turn- 
bull^.  Nicholas,  1900,  1  Ch.  180. 


TullcU  V. 
Armstrong. 


Kestraint  on 
gift  to 
spinster ; 


Restraint  on  Anticipation. 

Although  doubts  had  previously  existed  as  to  whether  the 
separate  estate  could  be  made  inalienable  by  declaring  that  it 
should  be  held  without  power  of  anticipation,  no  such  doubt  baa 
obtained  since  the  decision  in  Tullett  v.  Armstrong,  1  Bea.  1; 
4  My.  &  Cr.  377.  It  was  also  finally  determined  in  that  case  that 
the  reetraint  oould  be  imposed  upon  an  estate  given  to  a  woman 
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while  a  spinster,  though  it  does  not  take  effect  during  discoverture, 
since  it  is  annexed  to  the  separate  use,  which  has  its  existence 
onlj  during  coverture . 

The  existence  of  the  restraint  will  not  create  a  separate  use  by  without  word 
impHcation  {Stogdon  v.  Lee,  1891,  1  Q.  B.  661);  but  where  the  "^eT'"''''' 
separate  use  is  created  by  the  Married  Women's  Property  Act, 
1882,  the  restraint  may  be  imposed  without  expressing  that  the 
property  is  to  be  held  as  separate  estate:  Be  Lwmley,  Ex  parte 
Rood-Barrs,  1896,  2  Ch.  690;  Be  WittuMs,  WiUmms  v.  Grant,  76 
L.  T.  150. 

After  having  operated  during  coverture,  the  restraint  ceases  during 
during  widowhood  (as  to  which,  see  also  Jones  v.  Salter,  2  E.  &  '"'^dowhood. 
My.  208;  Barton  v.  Briscoe,  Jac.  603;  Re  Wheeler  s  Settlement 
Trj^fo,  1899,  2  Ch.  717). 

The  fetter  on  alienation  also  falls,  together  with  the  separate  Divorce, 
use,  as  to  property  acquired  or  falling  into  possession,  aiter    a- 
dissolution  of  mai'riage,  or  a  judicial  separation  (Munt  v.  Glynes, 
41  L.  J.  Ch.  639;  Be  Imole,  1  Eq.  470;  Be  Cdioard  ami  Adams, 
20  Eq.  179;  Dawes  v.  Creyke,  30  C.  D.  500). 

The  restraint  revives   on  re-marriage:    Shafto  v.  Butler,   40  Ke-marriage. 
L.  J.  Ch.  308;  Stroud  v.  Edwards,  77  L,  T.  280;  Hamilton  v. 
Hamiltmi,  1892,  1  Ch.  396.  • 

The  Married  Women's  Property  Act,  1882,  s.  19,  preserves  the  Married 
restraint  on  anticipation,   and   although,   in  cases  arising  since  Property*  Act 
December  5th,  1893,  the  liability  of  the  separate  estate  is  some-  i^^^i  "•  i- 
what  extended  by  the  Act  of  1893,  the  proviso  to  sect.  1  enacts 
that  "nothing  in  this  section  contained  shall  render  available  to 
satisfy  any  liability  o^'  obligation  arising  out  of  puch  contract 
any  separate  property  which  at  that  time  or  thereafter  she  is 
restrained  from  anticipating." 

"  At  that  time  or  thereafter  "  means  at  the  time  of  entering  into 
the  contract,  or  at  any  time  afterwards,  and,  therefore,  property 
she  then  possesses  or  afterwards  acquires  subject  to  the  restraint 
cannot  be  made  liable  to  answer  any  liability  or  obligation  arising 
out  of  such  contract:  Burnett  v.  RovMrd,  1900,  2  Q.  B.  784,  789; 
Rood-Barrs  v.  Cathcart,  1894,  2  Q.  B.  559;   and  although  the  Kecoveryof 

'  I       debts  on 

restraint  is  gone  either  on  the  death  of  the  husband,  or  on  thfe  termination 
termination  or  suspension  of  the  marital  relations,  or  dissolution  of  "'  coverture, 
marriage,  or  decree  for  judicial  separation,  the  separate  property 
cannot  thereby  be  made  liable  for  a  debt  contracted  by  the  wife 
during  coverture,  and  which  would  otherwise  have  been  irrecover- 
able in  consequence  of  the  restraint:  Pilce  v.  Fitzgibbon,  17  C.  D. 
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Form  of 
restraint. 


Se  Bmvn. 


454;  Roberts  \.  WatMns,  46  L.  J.  Q.  B.  552;  Pelton  v.  Hcarison, 
1891,  2  Q.  B.  422:  Softlatvy.  Wdch,  1899,  2  Q.  B.  419;  Br&u/n 
V.  DimUeby,  190i,  IK.  B.  28. 

A  power  given  to  trustees,  at  the  ret^uest  pi  the  husband  and 
wife,  to  appljf  income  restrained  from  anticipation  for  the  main- 
tenance of  children  whose  shares  had  not  been  vested,  was  held  not 
to  be  exerciseable  so  as  to  bind  any  future  income:  Korlock  v. 
HorZocfc,  2D.  M.  &  G.  644. 

Though  the  usual  and  sufficient  form  of  the  restriction  is  to  add 
to  the  limitation  to  the  separate  use  the  words  "  without  power  of 
anticipation,'  any  expression  showing  an  intention  to  deprive  the 
donee  of  the  right  of  anticipation  or  alienation  (which  words  are 
synonymous  in  this  case:  Re  Ellis.  17  Eq.  409)  will  be  effectual; 
and  thus  the  restraint  arises  under  a  power  to  appoint,  or  to  give 
discharges  for,  income  only  after  it  becomes  due:  Baker  v. 
Bradley,  7  D.  M.  &  G.  597:  Re  Smith,  Chapman  v.  Wood,  51 
L.  T.  501;  a  prohibition  against  sale  or  mortgage:  Stcedman  v. 
Poole,  6  Hare,  193;  Re  Taylor,  1914.  1  Ir.  R.  Ill;  and  sec  fit- 
Currey,  32  C.  D.  361,  where  restraint  on  assignment  was  con- 
sidered equivalent  to  a  restraint  on  anticipation. 

A  direction  by  a  testator  that  any  money  ,to  which  any  of  his 
daughters  should  become  entitled  under  his  will  should  be  settled 
fi'ee  from  any  liabilities  of  any  other  person,  with  full  power  of 
disposition  by  wiU,  was  construed  as  a  direction  to  settle  the  same 
for  the  separate  use  of  his  daughters  without  power  of  anticipation 
with  a  general  power  of  appointment  by  will:  Kingham  v. 
Kinghcm,  1897,  1  Ir.  E.  170. 

It  was  formerly  thought  that  there  was  a  diSerenc*  between  a 
restraint  on  anticijjation  and  a  restraint  on  alienation,  and  that  a 
restraint  on  anticipation  was  inapplicable  to  a  fund  not  producing 
income,  and  that  in  such  a  case  the  corpus  was  payable  to  the 
married  woman  during  coverture:  Re  Ellis.  17  Eq.  409;  Be 
Croughton,  8  0.  D.  460;  Ee  Clarl-e.  21  C.  D.  748. 

But  in  Re  Boivn,  O'Halloran  v.  King  i,27  CD.  411),  the  Court 
of  Appeal  said  that  the  question  did  not  depend  upon  wlxether  the 
fund  was  income-bearing  or  not,  but  whether  an  intention  ^^•as 
shown  that  the  trust  for  the  payment  of  the  income  was  to  continue 
though  the  gift  was  absolute:  and  in  that  case,  failing  to  find  any 
reference  to  enjoyment  by  the  married  woman  in  tlie  form  of 
income,  the  Court  held  that  the  capital  -w'as  payable  to  her.  The 
fund  having  been  reversionary,  but  ha\ing  fallen  into  possession, 
it  was  said  that  the  words  of  restraint  might  have  full  effect  bj- 
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preventing  the  lady  from  charging  the  fund  before  it  fell  into 
possession,  but  that  as  there  was  then  a  direction  to  pay,  it  ceased 
to  operate. 

In  Re  Grey,  Acason  v.  Greenwood  (34  C.  J).  712),  the  Court  of 
Appeal  held  that  a  sum  of  money  directed  to  be  rai&eid  and  paid 
to  a  married  daughter  for  her  separate  use  without  power  of 
anticipation  was  payable  to  her  at  once,  but  that  a  share  of  residue 
directed  to  be  held  upon  trust  for  her  would  not  be  so  paid;  land 
this  case  has  been  followed  by  Kekewich,  J.,  in  Be  Wood,  Woodv. 
Hooper,  61  L.  T.  197  The  case  of  Be  Tippett  and  Newbould  (37 
CD.  445),  was  decided  in  the  same  way,  there  being  a  direction 
whicli  was  considered,  as  to  the  restraint,  to  extend  to  capital, 
although  it  follo'\\"ed  a  trust  for  accumulation  until  the  youngest 
child  attained  twenty-one;  and  see  Joyce,  J.,  in  Re  Milheard, 
Steedman  v  Hobday,  87  L.  T,  477;  Russell  v.  Lmfder,  1904, 
1  Ir.  E.  328. 

Where  the  property  is  limited  to  a  A\'oman  with  restraint  on  Forfeiture  on 
anticipation,  and  with  a  gift  over  in  case  of  alienation,  the  *°  '"^^ '°"' 
restraint  itself  prevents  any  alienation  from  being  valid,  and 
therefore  even  if  she  mortgage  her  interest  the  mere  attempt  to 
aliene  is  ineffectual  to  work  a  forfeiture:  Re  Wormald,  Frank  v. 
Muzeen,  43  C.  D.  630;  Be  Adamson,  1913,  W  N.  188,  She 
cannot  by  any  device  whatever,  nor  even  by  her  own  fraud,  deprive 
herself  of  the  protection  the  restraint  affords:  Bateman  v.  Fnber, 
1898,  1  Ch.  144;  but  see  Re  Wimperis,  1914,  1  Ch.  502. 

It  is  in  the  nature  of  the  restraint  that  it  prevents  the  married  TJnreoeived 
woman  from  "having  the  dominion  of  the  income  till  it  becomes 
due":  per  Cottenham,  L.  C,  Renmie  v.  Ritohie,  12  CI.  &  F.  204, 
234;  and  from  receiving  any  income  until  it  is  actually  in  the 
hands  of  the  trustees,  who  may  be  liable,  if  they  pay  any  money 
in  respect  of  such  income  prematurely  (either  to  her  or  her 
assignee:  Hood-Barrs  v.  Heriot,  1896,  A.  C.  174,  179),  to  pay 
it  to  her  over  again. 

The  restraint  is  expressly  saved  by  sect.  19  of  the  Married 
Women's  Property  Act,  1882,  and  sect.  1  of  the  Act  of  1893; 
and  although  the  restraint  does  not  affect  arrears  actually  accrued 
due  at  the  date  of  the  dealing  with  them,  income  accrued  due 
subsequent  to  the  date  of  the  charge,  assignment,  or  judgment 
cannot  be  affected  either  by  appointment  of  a  receiver  (see  Hood- 
Barrs  V.  Cathcart,  1894,  2  Q.  B.  559;  Whiteley  v.  Edwards, 
1896,  2  Q.  B.  48;  Bolitho  d  Co.  v.  Gidley,  1905,  A.  C.  98),  or 
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perpetuities. 


by  charging  order  {Chnpman  v.  Biggs,  11  Q-  B.  D.  27),  or  by 
any  kind  of  process. 

The  restraint  on  anticipation  where  the  married  woman  is  en- 
titled in  fee  does  not  create  a  settlement  within  sect.  2,  sub-sect.  1 
of  the  Settled  Land  Act,  1882:  Re  Bates  and  Eesterton,  1896, 
1  Ch.  159. 
Roleag^st  When  a  trust  is  created  for  a  tenant  for  life,  followed  by  a 
power  to  appoint  to  issue,  and  an  appointment  is  made  with  a 
restraint  on  anticipation  imposed  upon  females'  shares,  it  is  obvious 
that  the  rule  against  perpetuities  might  be  infringed  by  restrain- 
ing alienation  beyond  the  permitted  limits,  and  in  a  series  of  cases 
this  has  been  so  held,  and  the  restraint  has  been  declared  void: 
Herbert  v.  Webster,  15  C.  D.  610.  But  in  Re  Ferneley  (1902, 
1  Ch.  543\  followed  in  Re  Game  (1907,  1  Ch.  276),  it  was  held 
that  the  restraint  was  severable  and  that  a  restraint  imposed  upon 
the  shares  of  all  the  daughters  of  the  testator's  children  was 
valid  as  to  those  members  of  the  class  born  in  his  lifetime,  but 
invalid  as  to  those  born  afterwards. 

Removing  Restraint.] — Before  the  Conveyancing  Act  the  Court 
had  no  power  to  remove  the  restraiat  against  anticipation,  even 
where  it  was  obviously  for  the  benefit  of  the  married  woman,  as 
where  by  an  alienation  of  her  restrained  interest  under  one  will, 
she  might  have  obtained  property  of  greater  value  under  another : 
Robinson  v.  Wheelwright,  6  D.  ■\1.  &  G.  535.  Nor  could  the 
Court  remove  it  where  the  married  woman  was  domiciled  in  a 
country  where  the  restraint  was  not  regarded:  FeiUon  v.  Brooking, 
25  Bea.  218. 
Conveyancing  By  sect.  7  of  the  Conveyancing  Act,  1911,  replacing  and  ex- 
^  "7'  '  tending  sect.  39  of  the  Conveyancing  Act,  1881,  it  is  proivided 
that,  "Where  a  married  woman  is  restrained  from  anticipation 
or  alienation  in  respect  of  any  property  or  any  interest  in  pro- 
perty belonging  to  her,  or  is  by  law  unable  to  dispose  of  or  bind 
such  property  or  her  interest  therein,  including  a  reversionary 
interest  arising  under  her  marriage  settlement,  the  Court  may, 
if  it  thinks  fit,  where  it  appears  to  the  Court  to  be  for  her  benefit, 
by  judgment  or  order,  with  her  consent,  bind  her  interest  in  such 
property";  and  the  section  applies  only  to  judgments  or  orders 
made  after  the  commencement  of  the  Act. 
Discretion  of  The  Court  has  under  the  section  a  discretion  whether  it  will 
Court.  make  the  order  or  not,  even  though  satisfied  that  it  will  be  for 

the  benefit  of  the  married  woman,  and  a  strong  case  ought  to  be 
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made  before  the  jurisdiction  is  exercised:  Be\  Little,  Harrison  v. 
fformora,  40  C.  D.  418. 

It  has  been  said  that  the  Act  does  not  authorise  the  removal  of 
the  restraint,  but  only  to  bind  by  an  order  a  disposition  of  the 
married  woman  which  the  Court  thinks  for  her  benefit:  Be  Warren, 
52  L.  J.  Ch.  928.  It  is  to  be  observed  that  what  binds  the  estate 
of  the  married  woman  is  not  what  she  does  when  the  restraint  is 
removed,  but  the  order  made  by  the  Court:  Paget  v.  Paget,  1898, 
1  Ch.  470,  476.  The  restraint  may  be  removed  for  a  period,  or 
until  further  order,  to  enable  income  to  be  applied  in  making 
periodical  payments,  such  as  insurance  premiums  and  keeping  down 
interest  on  mortgages:  Re  Milner's  Settlement,  1891,  3  Ch.  547; 
and  in  Re  Millar,  25  L.  E.  Ir.  107,  the  restraint  was  removed  Changing 
to  enable  a  change  in  the  investments  to  be  made,  it  being  re- 
imposed  on  the  new  securities,  but  the  mere  increase  of  income  is 
not  sufficient  benefit  to  justify  the  removal  of  the  restraint:  Re 
Blundell,  1901,  2  Ch.  221. 

It  is  the  duty  of  a  trustee  to  protect  a  married  woman,  restrained  Impounding 

J.  ...  -111.,  interest  to 

irom  anticipation,  against  herself,  wlion  she  asks  him  to  commit  a  answer  breach 
breach  of  trust,  and  if  he  knowingly  commit  a  breach  of  trust  at  committed  at 
the  request  or  with  the  consent  of  such  a  beneficiary,  the  Court  instigaiion  of 
will  refuse  to  lend  its  assistance  by  removing  the  restraint  on  woman, 
anticipation  and  give  him  a  security  for  the  breach  of  trust,  to 
which  he  at  the  time  had  no  right  to  look:  Bolton  v.  Curre,  1895, 
1  Ch.  544,  551:  Birl-etf-i  v.  Bir-l-etts,  64  L.  T.  263. 

The  power  given  to  the  Court  by  the  section  has  been  in  several  Compromise, 
cases  employed  in  order  to  enable  a  married  woman,  restrained 
from  anticipation,  to  effect  the  compromise  of  an  action  relating 
to  the  trust  property :  Tamplin  y  Miller.  ^OW  E.422;  Miisgrave 
V.  Sandrman.  48  L.  T.  215:  Serlgirirk  v.  Thornas,  48  L.  T.  100; 
and  see  Doircl  v.  'Douxi.  1898,  1  Ir.  R.  244:  and  cases  cited  ante 
decided  under  the  Married  Women's  Pioperty  Act,  1893.  And 
the  restraint,  independently  of  the  Act,  does  not  appear  to  have 
prevented  her  from  compromising  an  action:  Wilton  v.  Bill,  25 
L.  J.  Ch.  156. 

Where  an  unauthorised  investment  had  been  made  of  part  of  Unauthorised 

,  .   ,       ,  .    ,  1       1        T       investment. 

the  separate  estate  to  which  the  married  woman  was  absolutely 
entitled,  the  39th  section  was  resorted  to  in  order  to  sanction  the 
retention  of  the  investment  as  being  one  beneficial  to  the  lady: 
Be  Wright,  15  L.  E.  Ir.  331. 

Where  the  fund  was  settled  to  the  wife's  separate  use  without  Forfeiture 
power  of  anticipation,  and  the  will  contained  a  clause  forfeiting 
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any  interest  taken  upon  alienation,  Pearson,  J.,  refused  to  make 
an  order,  on  the  ground  that  it  might  work  a  forfeiture,  and  so 
would  not  be  for  the  lady's  benefit:  Re  Jordan,  Kino  v.  Picard, 
34:  W   E.270. 

The  Court  will  not  exercise  its  discretion  where  the  object  of 
removing  the  restraint  is,  in  reality,  to  benefit  the  husband 
(Tamplin  v.  MiUei;  30  W  E.  422;  Harris  v.  Harris,  1888,  W.  X. 
190),  as  by  tlie  payment  of  his  debts,  where  it  involved  a  con- 
siderable diminution  in  the  wife's  income  (Re  S s  Settlemeni, 

G V.  C ,  1893,  W.  X.  127),  unless  under  special  circum- 
stances, as  in  Re  A  Marriage  Settlement  (30  Sol.  J.  702),  where 
the  husband  had  spent  large  sums  in  improving  the  separate  estate. 

Where  the  wife  had  joined  her  husband  in  certain  mortgage 
debts  the  Court  removed  the  restraint  to  enable  her  to  pay  the 
interest  on  the  mortgagees  consenting  to  an  advantageous  modifi- 
cation of  their  rights:  Re  Milner's  Settlement,  1891,  3  Ch.  547. 

Where  the  husband  was  without  means  and  bankrupt,  and  the 
wife  had  given  acceptances  to  some  of  his  creditors,  who  harassed 
her  with  actions  and  threats  of  attachment,  the  fund  being,  after 
the  restrained  life  interest  of  the  wife,  subject  to  appointment  to 
children,  Chittj',  J .,  made  an  order  that  she  might  bind  her  interest 
by  a  loan  for  5,000Z.,  with  a  policy,  the  whole  income  being  about 


1,700?.  annually  (ReC- 


j6  L .  J .  Ch.  556) ;  and  in  Re  Wilson- 


The  wife's 


Stewart  (75  L.  T.  381)  the  Court  approved  a  scheme  for  dis- 
charging the  debts  and  liabilities  of  the  wife  and  her  husband  on 
terms  considered  beneficial  to  her. 

That  the  effect  of  the  order  will  be  also  to  benefit  the  husband 
and  famih-  is  probably  no  objection:  Rp  Wood,  Wood  v.  Kimber, 
29  Sol.  ./.  183.  In  Re  Flood  (11  L.  R.  Ir.  3-55)  the  wife's  life 
interest  was  authorised  to  be  sold  to  enable  her  husband,  herself 
and  family  to  emigrate  to  Chicago;  and  in  Re  Saivyer's  Trusts 
(1896,  1  Ir.  R.  40)  the  restraint  was  removed  to  allow  a  sum  to 
be  raised  for  the  purpose  of  starting  the  only  child  of  the  mar- 
riage as  a  farmer,  and  relieving  his  parents  of  the  expense  of  his 
maintenance;  and  in  Re  Torrance  (81  L.  T.  Notes,  118)  the  Court 
by  this  means  enabled  a  wife  to  purchase  a  medical  practice  for 
her  husband. 

In  Re  Blundell  (1901,  2  Ch.  221)  the  Court  declined  to  remove 
the  restraint  in  order  to  enable  the  applicant  to  bring  the  fund 
which  was  in  Court  into  her  marriage  settlement,  and  thus  confer 
a  life  interest  upon  her  husband. 

Where  the  restraint  is  removed  to  enable  the  wife  to  pay  her 
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husband's  debts,  the  wife's  right  to  indemnity  out  of  the  right  to 
husband's  estate  is  a  purely  equitable  one,  to  be  inferred  from  the  ™  ^™"^ ''' 
circumstances  of  the  case.  If  it  is  intended  that  her  equitable 
right  to  indemnity  is  to  be  kept  alive  it  would  seem  desirable  to 
show  the  arrangement  on  the  face  of  the  order,  although  the 
omission  to  do  so  does  not  necessarily  negative  the  right:  Paget 
V.  Paget,  1898,  1  Ch.  470,  477. 

Prima  facie  it  is  to  the  benefit  of  the  ^\^le  to  obtain  means  of  Wife's  debts. 
discharging  her  debts  and  liabilities.  Although  the  term  "bene- 
fit" to  the  'married  woman  is  not  limited  to  pecuniary  benefit,  any 
scheme  for  that  purpose  must  be  shown  to  be  not  only  for  her 
benefit  generally,  but  certainly  for  her  pecuniary  advantage:  Be 
Polhrd's  Settlement,  1896,  2  Ch.  552;  Be  Wilson-Stmmrt,  75 
L.  T.  381 ;  and  see  Be  Blundell,  1901,  2  Ch.  221 . 

Where  a  married  woman  was  entitled  to  income  for  life  for  Wife  entitled 
her  separate  use  without  power  of  anticipation,  with  remainder  ^^^  reversion 
in  trust  for  her  children,  and  in  default  of  issue  in  trust  as  she 
should  by  will  appoint  generally,  and  in  default  of  appointment  to 
herself  absolutely,  having  had  no  childreii,  and  being  past  child- 
bearing.  Fry,  J.,  removed  the  restraint,  in  order  to  enable  her 
to  par  pressing  debts,  on  the  ground  that,  whether  she  appointed 
under  the  j^ower  or  not,  the  fund  would  at  her  death  be  subject 
to  the  claims  of  her  creditors:  Hodges  v.  Hodges,  20  C.  D.  749. 

The  Court   of  Appeal  refused  an  order  to  enable  a   married  Past  child- 
woman  to  sell  her  life  interest,  so  that  her  husband  might  be  able  ^^«""§^- 
to  re-purchase  his  reversionary  interest,  which  he  had  sold,  there 
being  no  issue,  but  a  possibilitj-  of  issue,  though,  from  the  lady's 
age  (fifty  years),  there  was  not  much  probability  of  any  being 
born:  Be  Wanen,  52  L.  J.  Ch.  928. 

Where  there  was  a  question  as  to  whether,  under  the  form  of  an  Restraint 
1.1111  •  ■    ^  ii  doubtful, 

absolute  bequest  of  leaseholds  to  certain  married  women,  tney  were 

restrained  from  anticipation,  the  Court,  being  of  opinion  that  a 

sale  would  be  beneficial  to  them,  made  an  order  under  the  section 

binding  their  interests,  notwithstanding  the  restraint,  if  in  force, 

and  left  the  question  of  the  existence  of  the  restraint  for  further 

argument:  Be  Tippett  (tnd  NewhouM,  37  0,  D.  444;  ef .  Ee  Bates 

md  Kestertm,  1896.  1  Ch.  159,  165. 


G,  31 


482 


CHAPTEJl  XXIX. 

RETIREMENT  OF  TRUSTEES — APPOINTMENT  OF  NEW  TRUSTEES — THE 
TRUSTEE  ACTS — REMOVAL  OF  TRUSTEES. 


Modes  of  re- 
tirement and 
appointment. 


A  TRUSTEE  who  has  accepted  a  trust  is  bound  to  continue  to  act 
in  it,  and  he  can  retire  from  it  only  with  the  consent  of  all  his 
cestuis  que  trust,  they  being  without  exception  sui  juris,  or  if  the 
trust  is  at  an  end,  or  on  the  appointment  of  a  new  trustee  in  his 
place,  appointed  under  a  power  in  the  trust  instrument,  or  under 
the  statutory  power  contained  in  the  Trustee  Act,  1893,  or  by  the 
order  of  the  Court.  These  various  modes  will  be  treated  of  in 
their  order. 


With  the  con- 
sent of  his 
cestuis  que 
trust. 


Cesser  of 
trusts. 


I.  With  the  Consent  of  his  Cestuis  Que  Trust. 

If  all  the  cestuis  que  trust  are  of  full  age  and  sui  juris,  a  trustee 
who  has  obtained  their  joint  sanction  can  retire  and  cannot  after- 
wards be  made  responsible  on  the  ground  of  delegation  of  his 
office.  The  consent,  however,  of  a  majority  of  the  beneficiaries 
is  not  sufficient:  Wilkingon  v.  Parry,  4  Euss.  272.  And  if  some 
of  the  beneficiaries  be  not  in  existence,  as  in  the  case  of  limitations 
to  unborn  children,  it  is  plain  that  a  trustee  cannot  safely  accept 
his  discharge. 

II.  On  the  Cesser  of  the  Trust. 

When  all  the  trusts  have  come  to  an  end,  the  retirement  of  the 
trustees  iiaturally  ensues,  but  if  they  are  called  upon  to  convey  the 
legal  estate  in  consequence  of  dealings  with  the  equitable  interest 
which  are  alleged  to  have  put  an  end  to  their  trust,  they  are 
entitled  to  strict  proof  of  that  allegation,  and,  if  necessary,  in  an 
action  for  that  purpose:  Holford  v.  Phipps,  3  Bea.  434;  but  where 
the  entire  equitable  estate  has  been  properly  assigned  to  other 
trustees  for  sale,  the  original  trustees  cannot  require  the  cestuis  que 
trust  of  the  sale  moneys  to  concur  in  a  conveyance  of  the  legaJL 
astate:  Angier  v.  Stannard,  3  M.  &  K.  566.     There  are  divers 
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ways  in  which  trusts  may  terminate  before  the  occurrence  of  the 
actual  events  contemplated  by  the  settlor,  so  as  to  enable  the 
trustees  to  transfer  the  property  and  retire  from  their  duties .  A 
common  case  arises  where,  after  a  life  estate,  trusts  have  been 
declared  for  children  by  a  particulai-  marriage,  in  default  of  whom 
a  general  power  of  appointment  is  given  to  the  tenant  for  life,  so 
that  if  the  possibility  of  having  children  is  gone,  by  reason  of  the 
death  of  husband  or  wife,  as  the  case  may  be,  or  if  the  tenant  for 
life,  being  a  woman,  is  past  child-bearing,  the  power  could  be 
exercised  in  the  life-tenant's  o-\vn  favour,  and  the  property  trans- 
ferred to  him  or  her.  A  similar  r^ult  follows  by  means  of 
releases  of  the  life  or  reversionary  interest,  or  by  the  exercise  of  a 
power  in  the  original  settlement  to  transfer  the  property,  or  some 
part  of  it,  to  trustees  of  a  child's  settlement  or  otherwise. 

III.  Under  a  Pcmei-  in  the  Trust  Instrument. 

The  fullest  power  of  appointing  new  trustees  would  probably  Form  of 
be  as  nearly  as  possible  in  the  form  of  the  10th  section  of  the  P"^®"^' 
Trustee  Act,  1893,  save  that  it  would  state  the  persons  who  were 
to  exercise  it;  but  since  the  statutory  form  would  be  implied  in 
the  instrument,  it  is  in  practice  now  unnecessary,  and  probably 
unadvisable,  except  in  very  special  cases,  to  insert  a  power,  and 
it  is  usual  merely  to  vest  the  statutory  power  in  any  person  or 
persons  named  for  that  purpose,  or,  if  it  is  not  desired  to  name 
any,  to  leave  the  statute  to  operate  without  expressly  mentioning 
it.  Any  modifications  of  the  statutory  power  may,  of  course,  be 
inserted,  and  must  be  acted  upon:  see  sect.  10  (5)  of  the  Trustee 
Act,  1893. 

Before  the  Conveyancing  Act,  1881,  a  trustee  could  not  retire 
unless  a  new  trustee  was  appointed  in  his  place,  or  unless  all  the 
beneficiaries  consented,  or  by  the  order  of  the  Court,  and  this,  it 
seems,  would  still  be  so  where  sect.  11  of  the  Trustee  Act,  1893, 
is  excluded  by  the  expression  of  a  contrary  intention.  But  now, 
by  sect.  11  (post,  p .  500),  a  trustee  can  retire  T\-ithout  a  new  trustee 
being  appointed  in  his  place.  But  the  Court  cannot,  under  the 
Trustee  Act,  allow  a  trustee  to  retire  without  appointing  a  new 
trustee  in  his  place,  though  it  can  do  so  in  administration  pro- 
ceedings: Re  Cketwynd,  1902,  1  Ch.  692. 

A  trustee  should  never  retire  if  he  has  notice  of  an  intended  After  notice 
breach  of  trust  by  the  neAV  trustees,  for  he  would  remain  liable:   trusr"" 
Palairet  v.  Carew.  32  Bea.  564;   Claris  v.  Ho>tl-;».^.  16  W    B.  intended. 
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Mistrust  of 
CO- trustee. 


Where  no 
substitute 
ready. 


Disclaimer. 


Trusts 
unexhausted. 


1159;  Read  v.  Gmdd,  1898,  2  Ch.  250.  But  in  order  to  make 
a  retiring  trustee  liable  for  a  breach  of  trust  committed  by  his 
successor,  it  must  be  showTi  cl,early  that  the  very  breach  of  trust 
which  was  in  fact  committed  was  not  merely  the  outcome  of  the 
retirement  and  new  appointment,  but  was  contemplated  by  the 
former  trustee  when  such  retirement  and  appointment  took  place. 
It  will  not  suffice  to  prove  that  the  former  trustees  rendered  easy, 
or  even  intended,  a  breach  of  trust  if  it  was  not  in  fact  committed. 
They  must  be  proved  to  have  been  guilty  as  accessories  before 
the  fact  of  the  impropriety  actually  perpetrated :  Head  v .  Gould, 
supra,  at  p.  273.  The  mere  fact,  therefore,  that  the  retiring 
trustees  have  been  pressed  to  commit  a  breach  of  trust  will  not  by 
itself  affect  them  with  liability  for  a  breach  of  trust  committed 
after  their  retirement:  Head  v.  Gmdd,  supra.  Xor  should  he 
retire  on  the  ground  of  want  of  confidence  in  his  co-trustee,  who 
might  at  once  procure  the  appointment  of  a  new  trustee  of  his 
own  choice:  Forshaw  v.  Higgitisan,  20  Bea.  485. 

A  trustee  who  is  entitled  to  be  discharged  is  bound  to  show  that 
there  is  some  other  person  ready  to  accept  the  trust.  If  there  is 
no  such  person,  the  Court  may  have  to  keep  the  trustee  before  it, 
but  it  will  take  care  that  he  shall  not  suffer  thereby:  Courtenay  v. 
Courtenay,  3  J.  &  L.  519;  Be  Chetu-ynd,  1902,  1  Ch.  692.  As 
to  the  course  of  the  Court  where  it  is  difficult  to  find  persons 
willing  to  be  appointed  new  trustees,  see  post,  p.  492. 

A  disclaimer  of  the  trusts,  even  after  the  trustee  has  acted  in 
them,  is  regarded  as  a  desire  to  retire,  and  an  appointment  of  new 
trustees  under  the  power  would  be  valid;  and  the  continuing 
trustee,  in  such  a  case,  has  been  held  entitled  to  transfer  the  trust 
fund  into  the  names  of  himself  and  the  new  trustee:  Noble  v. 
Meymott,  14  Bea.  471;  and  see  D'Adh^mar  v.  Berirand,  35  Bea. 
19.  Thus,  where  one  of  three  trustees  disclaimed  and  another 
died,  the  third  was  held  to  be  entitled  to  exercise  the  power  given 
to  the  "sunaving  trustee":  C'fl/e  v.  Bent,  5  Ha.  24.  But  a 
trustee  who  disclaims  cannot  exercise  the  power  unless,  perhaps, 
he  has  reseiTcd  by  his  disclaimer  the  right  to  exercise  it:  Ex  parte 
Hadley,  5  De  G.  &  Sm.  67;  Ee  Birchidl,  40  C.  D.  436. 

If  the  trusts  are  not  exhausted,  one  of  the  trustees  cannot  get 
i-id  of  the  trust  by  merely  assigning  it  to  the  continuing  trustees; 
and,  if  he  did,  he  would  stiU  remain  liable  for  any  subsequent 
breach  of  trust:  Will-mson  v.  Parry,  4  Russ.  272;  Head  v.  Gould, 
1898,  2  Ch.  250;  nol-  is  it  sufficient  to  transfer  the  trust  estate 
■\^■ithout  executing  the  deed  of  appointment  where  he  is  himself 
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an  appointor:  Pearce  v.  Pewce,  2'2  Bea.  248.  But  it  has  been 
held  that  where  an  appointment  has  been  duly  made,  powers  can 
be  exercised  by  the  new  trustees  though  no  conveyance  to  them 
has  been  made:  Soble  v.  Mei/mott,  14  Bea.  471;  WeUtead  v. 
Colvill,  28  Bea.  537;  cf .  Warbwtou  v.  Saudys,  14  Sim.  622;  and 
before  conveyance  the  new  trustees  receiving  purchase -money 
arising  under  a  power  of  sale  become  trustees  of  it  for  all  purposes : 
Clough  V.  Bond,  3  Al.  &  Cr.  490,  497;  ^Yelstead  v.  Colvill,  supra; 
and  see  post,  p.  498. 

A  statement  in  a  renewed  lease  that  the  four  lessees  were  the  Defective 
"■present  trustees"  under  a  will  has  been  held  to  operate  as  an  "^PP"'"  ™™  • 
appointment  of  those  pemons  as  trustees  under  a  power  in  the  will : 
BeFwneU,  33  C.  D.  599. 

A  power  to  appoint  new  trustees  being  fiduciary  in  its  nature,  Donee  caunot 
the  donee  of  the  power  ought  not  to  appoint  himself  except  under  ^^elf 
exceptional  circumstances:  Re  Skeafs,  Sl'eats  v.  Evans  ^42  CD. 
522),  where  the  appointment  was  held  to  be  invalid  also  on  the 
ground  that  the  power  was  to  appoint  some  "  other  "  person  to  be 
the  new  trustee:  Be  ye(cen,  yeicen  v  Baj-nes  (1894,  2  Ch.  297), 
where  it  was  also  decided  that  the  donee  of  the  j)ower  cannot 
appoint  himself  jointly  with  others,  and  approved  in  Re  Short- 
ridge,  1895,  1  Ch.  278.  If  the  donee  appoints  himself  jointly 
with  another  pei-son  under  a  power  \^hich  does  not  allow  of  a 
diminution  in  the  number  of  trustees,  the  whole  appointment  will 
be  void:  Re  Mercer,  38  Sol.  J.  339.  But  there  is  no  rule  of  law 
which  prevents  a  donee  from  appointing  himself,  and  in  special 
circumstances  such  an  appointment  ^yiU.  be  sanctioned  by  the 
Court:  Monlefiore  v.  Guedalla,  1903,  2  Ch.  723;  but  the  donee 
of  the  statutory  power  cannot  appoint  himself:  Re  Sampson, 
1906,  1  Ch.  435. 

Under  the  usual  power  in  a  settlement  for  the  continuing'  Concurreuce 
trustees  or  trustee  to  appoint  a  new  trustee  in  the  place  of  a  retiring  trustee  ™"^ 
trustee,  or  a  power  expressed  in  words  similar  to  those  in  sect.  10 
of  the  Trustee  Act,  1893,  as  defined  by  sub-eect.  4.  a  sole  con- 
tinuing trustee  (if  willing  to  act:  Coafcs  to  Parsons.  34  CD.  370) 
is  the  person  to  make  the  appointment,  without  the  concurrence 
of  the  retiring  trustee:  Travis  v.  Illinguorth,  2  Dr.  &  Sm.  344; 
Re  N orris,  Allen  v.  Xorris,  27  C.  D.  333.  In  Re  Glenny  and 
Harfley  (25  C  D.  611)  V  -C  Bacon  took  a  different  A'iew,  but 
the  power  was  not  in  the  usual  form:  see  Re  Xorris.  supra:  Be 
Coates  to  Parsons,  supra;  and  see  Xicholson  v.  ^Y right.  26  L.  J. 
Ch.  312,  where  both  the  suiTiviug  trustees  (one  having  died  in 


486  RETIEEMENT,  APPOINTMENT  AND  REMOVAL  OF  TRUSTEES. 


the  testator's  lifetime)  haxi  declined  to  act,  and  thus  could  not 
appoint  as  "continuing"  trustees. 

How  two  Where  the  power  is  given  to  the  surviving  or  continuing  trustees 

or  trustee,  and  there  are  two  trustees  in  existence,  they  cannot  both 
retire  at  once  (see  Sharp  v.  Sharp,  2  B.  &Ald.  405),  but  the  object 
has  been  effected  by  the  retirement  of  one,  and  then  by  the  other 
appointing  a  new  trustee  in  his  place,  the  new  and  the  remaining 
trustee  then  appointing  another  in  the  place  of  the  remaining 
trustee  who  desired  to  retire:  Stomes  v.  Rowton,  17  Bea.  308. 
And  the  difficulty  has  been  avoided  in  modern  settlements  by 
giving  the  power  to  the  surviving  or  continuing,  or  other  the 
trustees  or  trustee  for  the  time  being:  Camofif^  v.  Best,  19  Bea. 
414;  Re  Coates  to  Parsmis,  and  Re  N orris,  supra.  The  power  in 
the  Trustee  Act,  1893,  now,  by  the  force  of  sub-sect.  4  of  sect.  10, 
enables  all  the  trustees  to  retire  at  the  same  time.  Where  the 
power  was  given  to  the  tenant  for  life  with  the  concurrence  of 
the  surviving  or  continuing  trustee,  it  was  held  that  upon  the 
bankruptcy  of  the  sole  sunrivor,  whereby  he  became  unfit  to  act, 
the  power  might  still  be  exercised:  Re  Roche,  2  Dr.  &  War.  287. 

When  and  In  modem  settlements  the  power  is  generally  made  to  arise  in 

be  exercised.  ^^^  Same  Contingencies  as  those  in  which  the  power  conferred  by 
sect.  10  of  the  Trustee  Act,  1893,  becomes  exerciseable;  that  is  to 
say,  in  the  event  of  any  trustee  dying,  or  remaining  out  of  the 
United  Kingdom  for  more  than  twelve  calendar  months,  or  desir- 
ing to  be  discharged  from,  or  refusing  or  becoming  unfit  or 
incapable  to  act  in,  the  trusts . 

Death.  A  trustee  can  be  appointed  in  the  place  of  one  dying  in  the 

testator's  lifetime  by  the  surviving  or  continuing  trustees,  either 
under  a  power  in  the  settlement  (Be  Hadley's  Trusts,  5  De  G. 
&  Sm.  67)  or  under  the  statutory  power.  If  aU  the  trustees 
appointed  by  a  will  die  in  the  testator's  lifetime,  it  would  eeem  to 
be  necessary  to  have  new  trustees  appoint^  by  the  Court,  unless 
there  is  some  person  nominated  in  the  will  for  the  purpose  of 
appointing  new  trustees  who  still  survives:  Nicholson  v.  Field, 
1893,  2  Ch.  511. 

The  donee  of  a  power  to  appoint  new  trustees  may  exei'cise  it, 
notwithstanding  that  the  trust  estate  has  become  vested  in  the 
personal  representatives  of  the  surviving  trustee  and  they  have 
acted  in  the  trust:  Re  Routledge,  1909,  1  Ch.  280. 

Absence.  What  constitutes  absence  is  mainly  a  question  of  fact  in  each 

case.  The  terms  of  the  power  must,  of  course,  be  strictly,  complied 
with;  so,  if  it  is  to  arise  on  absence  for  more  than  twelve  months, 
a  return  even  for  one  week  will  preclude  its  exercise:  Re  Wcdker, 
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Sunmers  v.  Barrow,  1901,  1  Ch.  259.  If  there  be  no  such  time 
limit,  mere  temporaxy  absence  abroad  will  not  vacate  the  trustee- 
ship: Re  The  Moravicm  Society,  26  Bea.  101;  but  permanent 
residence  will  entitle  a  cestui  que  trust  to  call  on  the  donee  of  the 
power  to  exercise  it  {O'Reilly  v.  AMersom,,  8  Ha.  101),  even 
though  the  trustee  be  in  the  habit  of  frequently  visiting  England, 
and  intends  to  return  there:  Re  Earl  of  Sicmvjord,  Payne  v. 
Stamford,  1896,  1  Ch.  288.  So,  too,  where  a  testator  appointed 
his  son,  who  was  then  rraident  abroad,  a  trustee  if  he  should  return 
A\ithin  eight  years,  it  was  held  that  a  return  for  six  months  was 
sufficient:  Re  Arbib  and  Class,  1891,  1  Ch.  601;  see  post,  p.  504. 

Refusal  covers  the  cases  both  of  a  trustee  who  disclaims  without  Refusal, 
ever  having  acted,  and  of  a  trustee  who  has  acted  but  declines  to 
act  further. 

Incapacity  to  act  means  personal  incapacity:  Re  Watts,  9  Ha.  Incapacity 
106.  It  do^  not,  therefore,  cover  the  case  of  a  trustee  who  is  an 
absconding  bankrupt  (ibid.),  though  such  a  pterson  would  be 
"unfit"  (Re  Roche,  2  Dr.  &  War.  287),  or  Svho  is  permanently 
resident  abroad:  Withington  v.  Withington,  16  Sim.  104;  Re 
Harrison's  Trust,  22  L.  J.  Ch.  69;  Ee  Bignold's  Settlement,  7 
Ch.  223 ;  but  see  MestiM-dy.  Welford,  1  Sm.  &  G.  426 .  A  lunatic 
trustee  is,  of  course,  incapable,  and  he  is  also  "  unable  "  to  act: 
Re  East,  8  Ch.  735.  In  Re  Harrison  (supra),  it  was  held  that 
a  trustee  who  had  gone  out  of  the  jurisdiction  did  not  thereby 
become  unable  to  act:  see  post,  pi.  504. 

A  tenant  for  life,  having  power  to  appoint  new  trustees,  can  Alienation 
exercise  his  power  after  alienation  of  his  interest,  and  the  consent  of' power 
of  the  .alienee  is  not  required:  Hardaker  v.  Moorhouse,  26  C.  D. 
417;  and  this  is  also  probably  the  case  after  the  bankruptcy  of  the 
donee  of  the  power:  Nel$on\.  Seaman  (1  D.  F.  &  J.  368),  where 
it  did  not  appear  that  the  eissignee  had  concurred  in  the  appoint- 
ment, and  it  was  assumed  that  the  title  of  the  new  trustees  was 
good:  but  see  Re  Bedingfield  and  Herring's  Cmitraet,  1893,  2 
Ch.  at  p.  337.  See  as  to  consent  to  sales  after  alienation,  ante, 
p.  329. 

After  a  decree  for  administration  has  been  made,  a  power  to  Appointment 
appoint  new  trustees  may  still  be  exercised  by  the  donee;  but  the  *  ^^  ^"^''^^^ 
sanction  of  the  Court  to  the  appointment  made  by  him  is  required, 
and' will  only  be  withheld  if  he  has  nominated  an  improper  person; 
and  even  then  he  will  merely  be  required  to  nominate  another 
person:  Re  Gadd,  Eastwood  v.  Clarlc,  23  C.  D.  134;  Re  N orris, 
Alien  v.  Norris,  27  C.  D.  333,  341;  Re  Sales,  19ll,  W.  N.  194, 
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The  proper  course  is  that  the  appointor  should  first  submit  the 
name  of  the  new  trustee  to  the  Master:  Be  Hall,  H.  v.  H.,  33 
W.  E.  508.  It  seems  that  where  the  order  was  in  the  form  that 
new  trustees  were  to  be  approved  by  the  Master,  without  some 
qualifying  words  preserving  the  power,  the  power  Was  extin- 
guished: Middleton  v.  Beat/  (7  Ha.  106),  as  explained  in  Be 
Gadd,  supra;  Be  Sales,  su/pra.  If  after  decree  trustees  have  been 
appointed  without  the  sanction  of  the  Court,  the  appointment  will 
stand  if  otherwise  regular,  but  the  appointors  must  prove  its 
regularity  at  their  own  cost:  Att.-Gen.  v.  Clack,  1  Boa.  467. 
See  as  to  the  effect  of  an  administration  decree  upon  the  powers 
of  trustees,  unte,  p.  268. 

After  the  rights  of  all  parties  had  been  decided  in  an  action,  and 
the  fund  was  standing  in  the  name  of  a  quasi-corporation  which 
had  ceased  to  exist,  the  Court  appointed  trustees  of  it  under  a 
petition  entitled  in  the  Trustee  Act  and  in  the  action:  King  Of 
Hanover  v.  Bank  of  England,  8  Eq.  350. 

A  power  in  a  settlement  to  appoint  new  trustees  only  in  the 
place  of  the  original  trustee  or  trustees  appointed  under  the  power, 
comes  to  an  end  when  the  Court  appoints  under  the  Trustee  Act, 
and  if  thereafter  the  continuing  trustee  so  appointed  desires  to 
exercise  his  power  under  the  Act,  any  consent  required  by  the 
power  in  the  settlement  ceases  to  be  necessary:  Cecil  v.  Langdon, 
28  C.  D.  1. 

The  costs  of  appointments,  including  those  of  retiring  trustees, 
are  chargeable  on  the  trust  estate:  Forshaw  v.  Higginsfm,  20 
Bea.  485;  Gardiner  v.  Doufnes,  22  Bea.  395;  and  see  Carter  v. 
Sebright  (26  Bea.  376)— foUowed  in  Be  Bullock,  91  L.  T.  651, 
where  the  fine  on  admission  of  new  trustees  to  copyholds  was 
ordered  to  be  borne  rateably  by  tenant  for  life  and  remainderman. 
Such  costs  do  not  include  those  of  attested  copies  of  the  trust 
deed,  which  the  new  trustee  is  not  entitled  to  demand:  Warier 
V.  Andersooi,  11  Ha.  301. 

Under  54  &  55  Vict.  c.  39,  s.  62,  a  deed  appointing  new  trustees- 
must  bear  a  10s.  stamp;  and  if  there  be  more  than  one  deed 
transferring  mortgages  to  new  trustees,  only  one  of  them  need 
be  stamped  (24  &  25  Vict.  c.  91,  s.  30),  and  see  Foley  v.  Com- 
missioners of  Inkmd  Bevenue,  L.  E.  3  Ex.  263.  But  where 
there  is  an  appointment  by  deed  and  a  vesting  order,  both  require 
to  be  stamped:  Hadgett  v.  Commissioners  of  Inland  Bevenue, 
3  Ex.  D.  46. 

Where  on  the  transfer  of  a  mortgage  the  stamp,  if  payable 
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according  to  the  amount  of  the  debt  transferred,  would  exceed 
10s.,  a  purchaser  is  not,  by  reason  only  of  the  transfer  bearing 
a  10s.  stamp  whether  adjudicated  or  not,  to  be  deemed  to  have 
notice  of  any  trust,  or  that  the  transfer  was  made  for  effectuating 
the  appointment  of  a  new  trust:  Conveyancing  Act,  1911,  s.  13. 

IV.  Under  the  Trustee  Act,  1893. 

The  power  under  this  Act  is  given  by  sect.  10,  which  replaces 
sect.  31  of  the  Conveyancing  Act,  1881,  and  is  as  follows: — 

(^1.)  "Where  a  trustee,  either  original  or  substituted,  and  Statutory 
whether  appointed  by  a  Court  or  otherwise,  is  dead,  or  remains  out  P"^®''' 
of  the  United  Kingdom  for  more  than  twelve  months,  or  desires 
to  be  discharged  from  the  trusts  or  powers  reposed  in  or  conferred 
on  him,  or  refuses  or  is  unfit  to  act  therein,  or  is  incapable  of 
acting  therein,  then  the  person  or  persons  nominated  for  the  pur- 
pose of  appointing  new  trustees  by  the  instrument,  if  any,  creating 
the  trust,  or  if  there  is  no  such  person,  or  no  such  person  able  or 
willing  to  act,  then  the  surviving  or  continuing  trustees  or  trustee 
for  the  time  being,  or  the  personal  representatives  of  the  last 
surviving  or  continuing  trustee,  may,  by  writing,  appoint  another 
person  or  other  persons  to  be  a  trustee  or  trustees  in  the  place 
of  the  trustee  dead,  remaining  out  of  the  United  Kingdom,  de- 
siring to  be  discharged,  refusing  or  being  unfit,  or  being  incapable, 
as  ^foresaid." 

Upon  the  operation  of  this  section  it  has  been  held  that  the  To  be 
power  conferred  by  it  ought  to  be  resorted  to  wherever  it  is  avail-  ^ene^yer 
able,  and  except  in  some  cases  where  it  is  expedient  under  sect.  25  possible. 
(se&wfra,  p.  503),  the  power  of  the 'Court  ought  not  to  be  invoked; 
and  if  it  is  applied  to  to  make  the  appointment,  the  applicant 
may  be  ordered  to  pay  the  costs:  Be  Gibbons,  30  W.  E,.  287;  Re 
Oakden,  26  Sol.  J.  563;  see  Be  Astern,  23  C.  D.  217.    Even  if 
the  application   be   made   to   the   Court  by   a   majority  of  the 
beneficiaries,  the  Court  has  no  jurisdiction  to  appoint  against  the 
wish  of  a  person  in  whom  the  power  conferred  by  this  section  is 
vested,  and  who  is  desirous  of  exercising  it,  even  though  such 
person  has  no  beneficial  interest:  Be  Higginbottom,  1892,  3  Ch. 
132. 

The  statutory  power  may  be  exercised  free  from  any  consent,  Exercise  of 
,     .  .1111  1  ■         J!  ii  statutory 

which  IS  required  by  the  settlement  to  the  exercise  oi  tlie  power  power  free 

thereby  given:  Cecil  v.  Lmgdon,  28  C.  D.  1;  Crad-ockv.  Witham,  ^^^^^^^^ 

1895,  W.  N.  75;   even  though  the  consent  be  the  consent  of  the  imposed  by 

settlement. 
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Court,  required  by  a  private  Act  of  Parliament:  Be  Lloyd,  57 
L.  J.  Ch.  246. 

The  words  "for  the  purpose  of  appointing  new  trustees"  do 
not  appear  in  sect.  31  of  the  Conveyancing  Act,  1881.  The 
persons  to  exercise  the  statutory  power  may  be  nominated  by  the 
settlement  to  fill  up  any  vacancy  that  may  occur:  Re  Walker  and 
Hughes'  Contract,  24  C .  D .  698 .  If  the  settlenient  only  authorises 
them  to  appoint  on  the  happening  of  particular  events,  the 
power  can  only  be  exercised  if  one  of  such  paj-ticular  events  has 
happened,  and  on  the  happening  of  any  other  event  the  appoint- 
ment must  be  made  under  the  statutory  power:  Re  Wheeler  and 
De  Rochow,  1896,  1  Ch.  315.  But  if  the  donee  of  a  power  in 
the  settlement  to  fill  up  vacancies  in  a  particular  class  of  trustees 
is  unable  to  exercise  his  power,  the  statutory  power  may  be  exer- 
cised by  a  continuing  trustee:  Re  Cutler,  Re  Stephens'  Trusts, 
39  Sol.  J.  484. 

Under  the  Lunacy  Act,  1890,  ss.  128  and  129,  the  Court  can 
authorise  the  committee  to  exercise  a  power  of  appointing  new 
trustees  on  behalf  of  the  lunatic:  Re  Shortridge,  1895,  1  Ch. 
278.  Possibly,  in  such  cases,  an  order  could  be  made  in  Chancery 
under  sect.  25  of  the  Trustee  Act,  1893:  Re  Heaphy,  18  W.  E. 
1070.  If  an  appointment  of  a  person  to  exercise  the  power  has 
been  made  under  sect.  128  by  the  Master,  he  can  also,  under 
sect.  129,  make  an  order  vesting  the  trust  property:  Re  Fuller, 
1900,  2  Ch.  551,  but  see  now  the  Lunacy  Act,  1911. 

Where  the  power  was  vested  in  a  husband  and  wife  who  were 
living  apart  and  could  not  agree  as  to  an  appointment,  the  Court 
held  that  the  representatives  of  the  last  surviving  trustee  could 
appoint,  since  the  donees  of  the  power  were  "not  able  or  wil- 
ling" to  exercise  the  power:  Re  Sheppard,  1888,  W.  N.  234;  cf. 
Cradoek  v.  Witham,  1895,  W   N.  75. 

The  words  in  sect.  10,  giving  the  power  to  "the  personal  repre- 
sentatives of  the  last  surviving  or  continuing  trustee,"  include  the 
case  of  the  executor  of  a  sole  trustee  appointed  by  a  will:  Re 
Shafto,  29  C .  D .  247 ;  but  they  do  not  enable  the  personal  repre- 
sentative of  the  survivor  of  two  trustees  named  in  a  will,  but  dying 
in  the  testator's  lifetime,  to  appoint  new  trustees  of  the  will,  as 
the  section  does  not  contemplate  the  ca^e  of  all  the  trustees  named 
in  a  will  predeceasing  the  testator:  iSlicholston  v.  Field,  1893, 
2  Ch.  511.  Nor  can  a  sole  surviving  trustee  exercise  the  power 
by  his  will,  so  as  thereby  to  appoint  new  trustees  in  succession 
to  himself:  Re  Parker's  Trusts,  1894,  1  Ch.  707. 
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Where  the  representatives  of  a  deceased  trustee  are  called  upon 
to  exercise  the  statutory  power  they  appear  not  to  be  bound  to  do 
so,  and  unless  thej^  have  acted  ia  the  trusts  they  are  justified  in 
refusing  without  being  furnished  with  e\"idence  of  the  title  of  the 
eestids  que  tnist ;  nor  can  they  in  such  circumstances  be  made  to 
pay  the  costs  of  an  application  to  the  Court  for  the  appointment  of 
new  trustees:  Be  Knight,  26  C.  D.  82. 

The  donee  of  the  statutory  power  camaot  appoint  himself:  Re 
Sampsmi,  S.  v.  S.,  1906,  1  Ch.  435;  and  see  ante,  p.  48-5. 

For  when  and  how  the  power  arises,  see  ante,  p.  486. 

Increase  and  Diminution  of  Number  of  Trustees.] — The  second  Sect,  lo  (2). 
sub-sect,  of  sect.  10  enacts  that — 

"  On  the  appointment  of  a  new  trustee  for  the  whole  or  any 
part  of  trust  property — 

"  (a)  The  number  of  trustees  may  be  increased;  and 
"  (c)  It  shall  not  be  obligatory  to  appoint  more  than  o^e  new 
ti'ustee  where  only  one  trustee  was  originaHyi  appointed, 
or  to  fill  up  the  original  number  of  trustees  where  more 
than  two  trustees  were  originally  appointed;  but  except 
where  only  one  trustee  was  originally  appointed,  a  trustee 
shall  not  be  discharged  under  this  section  from  his  trust 
unless  there  will  be  at  least  two  trustees  to  perform  the 
trust." 
This  sub-section  does  not  permit  an  increaise  in  the  number  of  Where  no 
the  trustees  unless  where  there  is  a  vacancy  in  the  trusteeship;  and  ^^"^""y- 
where  an  increase  is  desired  it  is  necessary  to  go  to  the  Court, 
which  has  often  added  to  the  number  of  trustees  under  the  powers 
conferred  by  the  Trustee  Acts:   Re  Gregson,  34  C.  D.  209;  see 
Re  Nesbitt,  19  L.  K.  Jr.  509. 

Sect.  10  allows  a  sole  trustee  to  be  appointed  where  only  one  Sole  trustee, 
was  originallv  appointed.     But  the  public  trustee  may  be  ap- 
pointed a  sole  trustee  even  iu  cases  where  it  is  expressly  directed 
by  the  settlement  that  the  trustees  shall  be  kept  up  to  a  certain 
number:  Re  Leslie's  Hassop  Estates,  1911,  1  Ch.  611. 

Where  the  terms  of  the  settlement  contemplate  that  there  might 
be  a  sole  trustee,  if  that  event  happens,  the  sole  trustee  is  not 
bound  to  concur  in  the  appointment  of  another  at  the  instance  of 
cestuis  que  trust:  Pem;ocJc  v.  Colling,  54  L.  J.  Ch.  743. 

Under  the  Trustee  Act,  1893,  it  is  not  necessary  to  keep  up  the  Reduction  by 
number  of  trustees:  Re  Lees'  Settlement,  1896,  2  Ch.  508;  Re  ^^^^j^^^ 
Fitzherhert's  Settlement,  1898,  W.  N.  58;  and  cf .  Re  Leon,  1892,  trustees. 


492  KETIEEMENT,  APPOINTMENT  AND  REMOVAL  OF  TRUSTEES. 

1  Ch.  348,  in  which  case  an  order  was  made  under  sects.  135  and 
136  of  the  Lunacy  Act,  1890,  vesting  the  estate  of  one  of  four 
trustees  of  a  will,  who  had  been  found  lunatic  by  inquisition, 
in  the  other  three  trustees. 
Byappointing  Under  the  Trustee  Act,  1850,  the  Court  would  not  appoint 
trnstees.  existing  trustees  to  be  new  trustees  in  the  place  of  themselves  and 

another  trustee  merely  on  account  of  the  difficulty  of  finding  a 
successor  to  the  latter:  Be  Aston,  23  C.  D.  217;  a-nd  the  same 
practice  obtains  under  the  Trustee  Act,  1893:  Re  Chetwynd's 
Settlement,  Scarishrick  v.  ^,'einmon,  1902,  1  Ch.  692.  In  Re 
Martyn  (26  C.  D.  745)  such  an  order  was  made  on  the  ground 
that  the  fund  was  immediately  divisible;  and  in  Davies  v. 
Hodgson,  32  C.  D.  225,  where  the  fund  was  paid  into  Court 
and  an  administration  action  was  pending,  so  that  the  Court  had 
complete  control  of  it:  Re  Chetwynd,  supra. 

The  Court  will  not,  where  a  new  trustee  has  been  vaHdly 
appointed  under  a  power,  re-appoint  such  new  trustee  by  its 
order  so  as  to  enable  it  to  make  a  vesting  order  under  the 
Trustee  Acts:  Re  Vic-at,  33  C.  D.  103;  Re  Deivhirst,  33  CD. 
416;  Re  Gardiner,  33  C.  D.  590;  Re  0' Gorman,  25  L.  E.  Ir. 
93;  Re  Cmre's  Trusts.  1895,  1  I.  E.  172.  But  in  Re  Kenny's 
Trusts  (1906,  1  Ir.  E.  531),  it  was  held  that  a  vesting  order 
could  be  made  where  the  trustees  had  ah'eady  been  appointed  by 
deed;  and  see  Re  Stocken,  1893,  W.  X.  203. 

Where  the  power  to  appoint  was  in  the  surviving  or  continuing 
trustees,  or  the  heir  of  the  last  survivor,  and  the  trustees  being 
dead  the  tenant  for  Hfe  appointed  trustees  under  the  notion  that 
she  had  power  so  to  do,  the  Court  re-appointed  the  same  persons 
together  T\-ith  their  agent  in  England,  but  upon  an  undertaking 
not  to  exercise  the  power  by  appointing  others  out  of  the  juris- 
diction without  the  consent  of  the  Court:  Re  Freeman,  37  C,  D. 
148. 

Separate  Sets  of  Trustees.] — By  sub-sect.  2  (b)  of  sect.  10  it 
is  enacted  that  on  the  appointment  of  a  new  trustee  for  the  whole 
or  any  part  of  the  trust  property — 

"  A  separate  set  of  trustees  may  be  appointed  for  any  part  of  the 
trust  property  held  on  trusts  distinct  from  those  relating  to  any 
other  part  or  parts  of  the  trust  property,  notwithstanding  that  no 
new  trustees  or  trustee  are  or  is  to  be  appointed  for  other  parts  of 
the  trust  property,  and  any  existing  trustee  may  be  appointed  or 
remain  one  of  such  separate  set  of  trustees;  or,  if  onlv  one  trustee 
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was  originallj'-  appointed,  then  one  separate  trustee  may  be  so 
appointed  for  the  first-mentioned  part." 

This  sub-section  replaces  Conveyancing  Act,  1882,  s.  5,  and 
CouYeraneing  Act,  1892,  s.  6. 

Though  not  expressly  enacted,  it  would  seem  clear  that  the  %  whom 
jiower  here  given  is  to  be  exercised  by  the  jDersons  authorised  to 
appoint  new  trustees  under  sub-sect.   1,  who  Avould  also  be  the 
persons  to  appoint  to  any  vacancy  in  a  separate  set,  for  instance, 
the  survivor  of  a  set  would  appoint  to  a  vacancy  in  his  own  set. 

Sect.  6  of  the  Conveyancing  Act,  1892,  which  is  replaced  by  this 
sub-section,  was  passed  to  get  rid  of  the  difficulties  caused  by  the 
decision  in  Sai'ile  v  Couper,  36  C.  D.  520.  It  is  po^ible,  there- 
fore, under  this  sub-section,  that  trustees  should  retire  from  the 
trusts  of  part  of  the  property  held  on  separate  trusts,  and  a  separate 
set  of  trustees  be  appointed  for  that  part.  To  effect  this  before 
1892,  it  was  necessary  to  apply  to  the  Court  (Re  Moss,  37  C.  D. 
513),  which  had  undoubted  jurisdiction  to  make  such  an  appoint- 
ment under  sect.  32  of  the  Trustee  Act,  1850. 

It  was  held  in  Ireland  that  the  power  given  by  sect.  32  of  the 
Trustee  Act,  1850,  to  appoint  new  trustees  when  expedient  applied 
to  an  appointment  of  a  separate  set  under  the  Conveyancing  Acts : 
Re  Astmi.  25  L.  E.  Ir.  96. 

Under  this  sub-section  new  trustees  may  be  appointed  to  act  in 
conjunction  with  a  sole  continuing  trustee  of  a  will  with  reference 
to  a  distinct  part  of  the  trust  property:  Re  Paine,  28  C.  D.  725. 

Separate  sets  of  trustees  may  be  appointed  under  the  sub- 
section, though  the  separate  trusts  may  in  one  event  coalesce:  Re 
Hetherington,  34  C.  D.  211.  And  it  would  seem  that,  provided 
the  trusts  are  distinct  at  the  moment  of  appointment,  it  is  no 
objection  that  they  were  originally  partly  identical  with  those  of 
some  other  part  of  the  property. 

Principles  of  Appointment — Persons  Appointed.] — Since  trus-  General 
tees  exist  for  the  benefit  of  the  cei^fuis  que  tru-sf  the  Court  wiU,  in 
every  case  in  which  it  is  satisfied  that  the  continuance  of  a  trustee 
will  prevent  the  trusts  being  properly  executed,  remove  him  and 
appoint  others;  and  this  is  a  jurisdiction  assumed  by  the  Court 
independently  of  statute,  but  as  ancillary  to  its  duty  to  see  that 
the  trusts  are  properly  executed:  Lefferstedt  v.  Broers,  9  A.  C. 
371,  386. 

The  institution  of  an  action  does  not,  as  we  have  pointed  out, 
extinguish  a  power  to  appoint  new  trustees,  and  the  Court  merely 
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takes  care  that  a  proper  person  is  ap'pointed:  see  ante,  p.  487. 
It  also  set  aside  an  appointment  corruptly  made,  where  the 
appointor  had  taken  money  for  exercising  the  power,  and  substi- 
tuted others  appointed  by  itself:  Sugden  v.  Crossland,  3  Sm.  &  G. 
192;  Raikes  v.  Baikes,  32  Bea.  403;  though  it  will  not  interfere 
where  there  are  de  facto  trustees  willing  to  exercise  their  power, 
which  it  is  alleged  is  about  to  be  exercised  in  a  corrupt  manner: 
Re  Hodsm,  9  Ha.  118;  Be  Hadley,  5  De  G.  &  Sm.  67. 

Some  of  the  principal  rules  by  which  the  Court  is,  and  donees 
of  powers  should  be,  guided  in  making  appointments  of  new 
trustees  are  laid  down  by  Turner,  L.  J.,  in  Be  Tempest  (1  Ch. 
485),  and  approved  by  Jessel,  M.  R.,  in  Forster  v.  Abraham  (17 
Eq.  351,  356).     Shortlj-  stated  they  are  as  follows:  — 

1.  The  Court  wiU  have  regard  to  the  wishes  of  the  author  or 
authors  of  the  trust  if  expressed  in  the  trust  instrument,  or  clearly 
to  be  collected  from  it;  e.g.,  hy  refusing  to  appoint  some  person 
distinctly  excluded  by  its  terms:  Middleton  v.  Beay,  7  Ha.  106. 

2 .  The  Court  will  not  appoint  a  person  to  be  trustee  with  a  view 
to  the  interest  of  some  of  the  persons  interested  in  the  trust  in 
opposition  to  the  wishes  of  the  author  of  the  trust,  or  to  the 
interests  of  other  cestuis  que  trust. 

3.  The  Court  will  have  regard  to  the  question  whether  the 
appointment  will  promote  or  impede  the  execution  of  the  trust. 

Acting  on  these  rules,  the  Court  refused  to  appoint  a  person 
who  was  the  nominee  of  a  member  of  the  family  excluded  by  the 
testator  from  the  inanagement  of  his  property',  who  was  nominated 
with  purposes  in  contravention  of  the  second  rule;  and  upon  the 
evidence  decided  that,  although  the  refusal  of  a  continuing  trustee 
to  act  with  the  proposed  new  trustee  is  not  alone  to  influence  the 
Court  in  declining  to  appoint  him,  such  a  refusal,  upon  proper 
grounds  shown,  was  enough  to  enable  the  Court  to  reject  him: 
Be  Tempest,  supra. 

A  solvent,  independent  person,  resident  within  the  jurisdiction 
and  of  undoubted  integrity,  should,  wherever  practicable,  be 
chosen.  Consequently,  a  cestui  que  trust,  or  the  husband  of  a 
cestui  que  trust,  is  never  appointed  by  the  Court  unless  every 
effort  to  obtain  a  stranger  has  proved  unavailing:  Re  Campbell, 
31  Bea.  176;  but  where  the  tenant  for  life  had  been  appointed 
a  new  trustee  under  the  power,  the  Court  held  that  there  was 
nothing  in  the  ordinary  power  to  prevent  such  an  appointment, 
even  where  there  was  a  power  of  sale:  Forster  v.  Abraham,  17 
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Eq.  351;  but  see  Be  Kemp,  24  C.  D.  at  p.  487,  per  Cotton,  L'.  J. 
In  no  case  will  the  Court  appoint  a  tenant  for  life,  or  a  person 
who  may  become  tenant  for  life,  a  trustee  for  the  purposes  of 
the  Settled  Land  Act:  Be  Harrop,  24  C.  D.  717,  719.  But  the 
appointment  of  the  husband  of  a  tenant  for  life  entitled  for  her 
separate  use,  though  undesirable,  is  not  invalid:  Be  Coode,  108 
L.  T.  94.  Similarly,  a  remainderman  should  not  be  appointed,  Remainder- 
though  his  appointment  would  be  good  under  the  ordinary  power: 
Be  Paine,  33  W.  E.  564. 

Even  if  an  interested  person  is  appointed  by  the  Court,  an 
undertaking  will  be  taken  from  the  new  trustee  that  whenever 
either  of  the  trustees  should  become  a  sole  trustee  he  ^^^ill  take 
immediate  steps  to  appoint  another  trustee:  Be  Hattatt,  18  W.  E. 
416;  Be  Burgess,  1877,  W  N.  87;  Be  Pcarott,  30  W.  R.  97; 
Be  Lightbody,  33  W  R.  452;  Tempest  v.  Camoys,  58  L'.  T. 
221,  where  the  testator  had  himself  appointed  beneficiaries  to 
be  trustees;  see  Be  Beo'lcley,  B.  v.  B.,  9  Ch.  720. 

For  similar  reasons  a  relative  of  a  cestui  que  trust  should  not  be  Relative  of 
appointed:  Wilding  v.  Bolder,  21  Bea.  222;  Be  Burgess,  1877,  J,^',.,'"*"'^ 
W.  N.  87;  especially  if  the  relative  was  on  bad  terms  with  the 
settlor:  Be  Tempest,  1  Ch.  485. 

Moreover,  the  Court  does  not  readily  appoint  two  persons  who  Relatlye  of 
are  near  relations  to  one  another  to  be  trustees:  Be  Knotfles,  27 
CD.  707,  a  case  of  an  application  under  the  Settled  Land  Act. 

Although  there  is  nothing  to  prevent  the  appointment  of  the  Solicitor  to 
solicitor  to  the  trust  or  his  partner  by  the  donees  of  the  power 
where  the  Court  is  not  asked  to  make  or  sanction  the  appointment, 
yet  when  this  is  the  case  it  is  not  the  practice  of  the  Court  to 
permit  such  an  appointment:  Wheelwright  v.  Walker,  23  C.  D. 
752;  Be  Orde,  24  C.  D.  271;  Be  Noiris,  Allen  v.  N orris,  27  C.  D. 
333;  but  see  Be  Brentnall,  1872,  W.  N.  77,  where  a  partner  of  the 
solicitor  to  the  trust  was  appointed  on  the  ground  that  another 
could  not  be  found.  And  this  rule  is,  perhaps,  more  stringently 
adhered  to  where  it  is  proposed  to  appoint  as  a  new  trustee  under 
the  Settled  Land  Act  the  solicitor  of  the  tenant  for  life:  Be  Kemp, 
24  C.  D.  485:  Be  Spencer's  Settled  Estates,  1903,  1  Ch.  75:  Be 
Stamford,  Payne  v.  Stamford,  1896,  1  Ch.  288;  and  see  ante, 
p.  487. 

The  Court  has  refused  to  appoint  as  new  trustees  the  persons  Trust 
named  as  trustees  by  a  company  constituted  to    undertake   the  <^o">pany- 
execution  of  trusts  without  affidavits  of  their  fitness,  and  offered 
then  to  do  it  upon  the  understanding  that  they,  would  be  personally 
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liable  as  private  trustees:  Be  Brogden,  Billing  v.  Brogdert,  1888, 
W.  N.  238;  see  Be  GaitskeU,  58  L.  J.  Ch.  262. 

But  where  the  testator  died  in  a  colony  in  which  a  trust 
company  was  authorised  to  undertake  trusts  upon  the  renunciation 
of  the  trustees  appointed  by  the  will,  and  the  testator  left  real 
estate  in  England,  Chitty,  J.,  appointed  two  solicitors  in  partner- 
ship here,  who  were  the  agents  of  the  comJ)any  in  England,  to  be 
trustees,  and  vested  the  land  in  them:  He  Gillett,  34  Sol.  J.  128. 

It  was  formerly  held  that  the  Bank  of  England,  being  bound 
only  to  register  joint  tenants,  was  not  bound  to  register  Consols 
transferred  into  the  names  of  a  trust  society  and  an  individual,  on 
the  ground  that  a  corporation  and  an  individual  can  hold  only  as 
tenants  in  common:  Lmi)  Giutrantee  and  Trust  Society  v.  BanTc  of 
England,  24  Q.  B.  D.  407;  but  now,  by  virtue  of  the  National 
Debt  (Stockholders'  Relief)  Act,  1892  (55  &  56  Vict.  c.  39),  s.  6, 
stock  may  be  transferred  to  and  held  in  the  names  of  an  individual 
and  a  body  corporate,  or  of  two  or  more  bodies  corporate,  and  any 
such  holding  is  in  its  relation  to  the  Bank  to  be  deemed  a  joint 
tenancy.  And  by  the  Bodies  Corporate  (Joint  Tenancy)  Act, 
1899  (62  &  63  Vict.  c.  20),  corporate  bodies  can  hold  property  in 
joint  tenancy  with  individuals.  It  has  been  held  that  since  this 
Act  a  corporation  can  be  appointed  a  new  trustee  jointly  with  an 
individual  under  a  power  contained  in  a  settlement  to  appoint  "  a 
new  trustee  or  trustees  "  in  the  place  of  a  trustee  dying  or  retiring: 
Be  Thompson's  Settlement  Trusts,  Thompson  v.  Alexander,  1905, 
1  Ch.  229. 

The  jDersons  having  power  to  appoint  new  trustees  by  statute  or 
otherwise  can  properly  appoint  a  custodian  trustee  under  sect.  4 
of  the  Public  Trustee  Act,  1906;  and  a  corporate  body  emipowered 
to  undertake  trusts  A\'ithin  Rule  30  of  the  Public  Trustee  Rules, 
1912,  can  be  appointed,  and  has  power  to  act  as  custodian  trustee 
of  real,  leasehold  or  personal  estate  devised  or  bequeathed  upon 
charitable  trusts:  Be  Cherry,  1914,  1  Ch.  83. 

It  is  only  under  very  exceptional  circumstances  that  persons  out 
of  the  jurisdiction  ought  to  be  appointed  trustees:  Be  Ouibert, 
16  Jur.  852;  Be  Freeman,  37  C.  D.  148;  Be  De  Quetteville,  19 
T.  L.  R.  383.  But  in  a  special  case  it  will  be  done,  as  in 
Meiiiertzhagen  v.  Davis,  1  Coll.  335,  where  the  beneficiaries  went 
to  live  permanently  abroad,  and  the  entire  property  had  been 
properly  invested  in  foreign  securities:  Be  Smith,  20  W.  R.  695, 
where,  there  being  a  power  to  invest  in  colonial  funds  in  the  names 
of  separate  trustees  the  fund  belonging  to  a  lady  who  went  to 
reside  in  Canada,  the  Court  appointed  Canadian  trustees:   Be. 
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Cwmrd,  27  W.  II .  52,  where  a  fund  was  given  in  shares  upon 
trusts  for  several  daughters,  one  of  whom  married  a  Canadian  and 
went  to  live  in  Canada,  and  the  Court  appointed  a  Canadian  a 
new  trustee  with  the  others  appointed  by  the  settlement:  Re 
Drewe,  1876,  W.  N.  168,  where  all  the  beneficiaries  r©siden;t 
abroad  (and  see  Be  Austen,  38  L.  T.  601);  Re  Liddiard,  14 
C.  D.  310,  where  the  same  was  the  case,  some  being  infants; 
and  Re  Freeman,  37  C.  D.  148,  where  the  Court  appointed  two 
Canadians  as  new  trustees  upon  an  undertaking  not  to  exercise 
the  power  in  the  settlement  of  appointing  new  trustees  out  of  the 
jurisdiction  without  the  consent  of  the  Court. 

In  Be  Simpsfm,  1897,  1  Ch.  256,  two  persons  domiciled  in 
Australia  were  appointed  trustees  for  the  purposes  of  the  Settled 
Land  Acts  in  order  to  carry  out  the  sale  in  England  of  real  estate 
settled  by  a  v.'iU.  upon  an  infant  who  was  domiciled  in  Australia, 
the  Court  of  Appeal  being  of  opinion  that  there  was  no  objection 
to  the  proceeds  of  sale  being  paid  to  such  colonial  trustees. 

The  Couii  in  Ireland  appointed  as  trustees,  for  the  purposes  of 
the  Settled  Land  Acts,  the  same  persons  as  had  been  appointed  by 
the  Court  in  England  as  to  the  English  estates,  though  both  were 
resident  in  England:  Re  Maberly,  L.  E.  19  Ir.  341. 

Notwithstanding  the  Naturalization  Act  of  1870,  which  enables  Aliens, 
foreigners  to  hold  property  in  England,  the  Court  will  not  readily 
appoint  an  alien  resident  abroad  to  be  a  trustee,  unless,  in  consie- 
quence  of  the  cestuis  que,  trust  being  also  abroad,  it  is  impracticable 
to  obtain  trustees  here  willing  to  act:  Re  Hill,  1874,  W    N.  228. 

An  infant  should  not  be  appointed  a  trustee,  since  he  cannot  act  Infants. 
in  all  the  matters  relating  to  the  trust,  though  he  can  exercise  a 
common-law  power;  but  he  cannot  exercise  a  discretion  {King  v. 
Bellord,  1  H.  &  M.  343),  unless  an  intention  that  he  shouljd 
exercise  it  during  his  minority  is  clearly  shown:  Re  Cwdross, 
7  C.  D.  728;  Ee  DuU  of  Newcastle,  24  C.  D.  at  p.  135;  nor 
can  he  be  made  liable  for  a  breach  of  trust  not  amounting  to  a 
fraud:  see  Hindmarsh  v.  Southgate,  2  Russ.  324;  Davks  v. 
Hodgson,  25  Bea.  177. 

Where  a  vesting  order  is  asked  for  on  the  ground  that  real 
estate  has  vested  in  the  infant  heir  of  a  deceased  trustee,  the 
infant  must  be  served:  Re  Adams,  57  L.  T.  337.  But  where  the 
surviving  trustee  of  copyholds  had  died,  leaving  an  infant  heir,  it 
was  held  (in  Re  Dcmes,  1889,  W.  N.  215,  following  Be  Little, 
7  Eq.  323)  that  the  vesting  order  could  be  made  without  serving 
the  infant  heir. 

G.  32 
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The  Court  will  appoint  a  feme  sok  to  be  a  trustee:  Be  Netuen, 
1894,  2  Ch.  297,  even  where  it  is  possible  to  procure  other  eligible 
trustees:  Re  Dickinsm,  1902,  W.  N.  104.  One  of  the  chief 
objections  to  the  appointment  of  a  married  woman  as  trustee  has 
been  removed  by  the  Married  Women's  Property  Act,  1907,  s.  1. 

Vesting  the  Trust  Estate  in  New  Trustees.] — Sub-sect.  2  (d) 
of  sect.  10  enacts  that,  on  the  appointment  of  a  new  trustee,  "  any 
assurance  or  thing  requisite  for  vesting  the  trust  property,  or  any 
part  thereof,  jointly  in  the  persons  who  are  the  trustees  shall  be 
executed  or  done." 

The  property,  in  all  cases  not  coming  within  sect.  12  of  the  Act 
(see  post,  p.  500),  must  be  transferred  by  the  ordinary  methods  of 
conveyance,  and,  as  we  have  seen  {ante,  p.  484),  a  trustee  who 
retires  is  not  discharged  until  he  has  made  the  proper  trajisfer: 
WiUcinsmi  v.  Parry,  4  Russ.  272. 

When  new  trustees  are  definitely  appointed,  and  have  the 
property  duly  vested  in  them,  they  are  bound  to  inquire  of  what 
the  property  consists,  and  what  are  the  trusts;  they  ought  to  look 
into  the  trust  documents  and  papers  to  ascertain  what  notices 
appear  among  them  of  incumbrances  and  other  matters  affecting 
the  trust:  Hallows  v.  Lloyd,  infra.  They  must  also  investigate 
the  title  of  any  alleged  assignee,  even  though  the  alleged  assignee 
is  the  trustee's  own  solicitor:  Dcevis  v.  Hutehings,  1907, 1  Ch.  356. 
But  if  these  steps  do  not  disclose  some  matter  of  which  the  re- 
tiring trustee  had  notice,  then,  unless  the  cestui  que  trust  can  show 
actual  notice  to  the  new  trustees,  they  are  not  affected  by  deriva- 
tive notice  through  the  former  trustee:  Hallmvs  v.  Lloyd,  39 
CD.  686;  and  see  ante,  p.  205. 

The  3rd  sub-sect,  of  sect.  10  enacts  that — 

"  Every  new  trustee  so  appointed,  as  well  before  as  after  all  the 
trust  property  becomes  by  law,  or  by  assurance,  or  otherwise  vested 
in  him,  shall  have  the  same  powers,  authorities  and  discretions, 
and  may  in  all  respects  act  as  if  he  had  been  originally  appointed 
a  trustee  by  the  instrument,  if  any,  creating  the  trust":  Hallmos 
V.  Lloyd,  39  C.  D.  686. 


Death   before  Testator — "Continuing"   Trustee.! — The  4th 

sub-section  enacts  that — 

"  The  provisions  of  this  section  relative  to  a  trustee  who  is  dead 
include  the  case  of  a  person  nominated  trustee  in  a  will  but  dying 
before  the  testator;   and  those  relative  to  a   continuing   trustee 
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include  a  refusing  or  retiring  trustee,  if  -\\-illing  to  act  in    the 
execution  of  the  provisions  of  this  section." 

The  death  of  one  of  several  trustees  in  the  lifetime  of  the  testator 
has  been  held  not  to  prevent  those  who  survive  him  from  exercising 
the  power;  Ex  parte  Radleij,  o  De  G.  &  Sm.  67 .  But  the  personal 
representatives  of  trustees  who  have  died  before  the  testator  cannot 
appoint  under  this  sub-section,  and  the  appointment  must  be  made 
by  the  Court  under  sect.  Vy.  Re  Orde,  24  C.  D.  271;  Be  Ambler, 
59  L.  T.  210;  NichoUon  v.  Field,  1893,  2  Ch.  oil. 

As  to  the  second  division  of  this  sub-section,  see  ante,  p.  486.  Continuing 
It  may  be  added  that  a  retiring  trustee  is  not  a  necessary  party  to    "^"^^  '^' 
the  appointment:  Re  Nonis,  Allen  v    X orris,  27  CD.  333;  and 
that  the  onus  is  upon  those  who  require  his  concurrence  to  show 
that  he  is  willing  to  concur:  Coates  to  Parsons,  34  CD.  370. 

Contrary  Intention — Special  Powers.] — The  oth  sub-section 
enacts  that — 

"  This  section  applies  only  if  and  so  far  as  a  contrary  intention 
is  not  expressed  in  the  instrument,  if  any,  creating  the  trust,  and 
shall  have  effect  subject  to  the  terms  of  that  instrument  and  to  any 
provisions  therein  contained." 

The  insertion  of  an  express  power  to  appoint  new  trustees  in  the  Express 
settlement  is  not  the  expression  of  a  contrary  intention  mthin  this  settlement, 
sub-section:  Cradock  v.  Witham,  1895,  W    IST.  75. 

Xor  is  the  trust  instrument  to  be  taken  as  expressing  a  contrary  Event  not 
intention  merely  because  it  does  not  provide  for  filling  a  vacancy  ™°  ^™P 
in  an  event  not  contemplated  by  the  parties,  such  as  the  absence! 
abroad  of  a  trustee  for  twelve  months:  Re  Coates  to  Parsons,  34 
C  D.  370;  Ee  Wallcer  and.  Hughes,  24  C  D.  698.  But  if  the 
events  in  which  the  power  is  to  be  exercised  are  specified,  the 
power  cannot  be  exercised  on  the  happening  of  an  event  provided 
for  by  the  statute  but  not  by  the  trust  instrument:  Re  Wheeler 
and  he  Rochoir.  1896.  1  Ch.  315.  ante,  p.  490. 

If  the  consent  of  a  beneficiary  is  required  by  the  trust  instru-  After 
ment  to  the  appointment  of  new  trustees  in  the  place  of  those  ^y^courT.™ 
originally  appointed  or  appointed  under  the  power,  and  the  Court 
has  appointed  on  a  former  occasion,  the  settlement  power  no  longer 
applies,  and  the  continuing  trustee  may  appoint  without  the  con- 
sent, the  provision  for  which  is  not  a  "  contrary  intention  "  within 
this  sub-section:  Cecil  v.  Langdon,  28  C  D.  1;  Cradock 
Withcm,  1895,  W.  N.  75. 

32  (2) 
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Discharge  under  the  Trustee  Act.] — It  is  provided  by  sect.  11 
(which  replaces  sect.  32  of  the  Conveyancing  Act,  1881)  that' — 

"  (1.)  Where  there  are  more  than  two  trustees,  if  one  of  them 
by  deed  declares  that  he  is  desirous  of  being  discharged  from  the. 
trust,  and  if  his  co-trustees  and  such  other  pereon,  if  any,  as  is 
empowered  to  appoint  new  trustees,  by  deed  consent  to  the  dis- 
charge of  the  trustee,  and  to  the  vesting  in  the  co-trustees  alone  of 
the  trust  property,  then  the  trustee  desirous  of  being  discharged 
shall  be  deemed  to  have  retired  from  the  trust,  and  shall,  by  the 
deed,  be  discharged  therefrom  under  this  Act  without  any  new 
trustee  being  appointed  in  his  place. 

"  (2.)  Any  assurance  or  thing  requisite  for  vesting  the  trust 
property  in  the  continuing  trustees  alone  shall  be  executed  and 
done. 

"  (3.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument,  if  any,  creating  the 
trust,  and  shall  have  effect  subject  to  the  terms  of  that  instrument 
and  to  any  provisions  therein  contained. 

"  (4.)  This  section  applies  to  trusts  created  either  before  or 
after  the  commencement  of  this  Act." 

It  will  be  seen  from  the  cases  cited  ante,  p.  492,  that  the  reduc- 
tion in  the  number  of  trustees  authorised  by  this  section  is  not  a 
course  adopted  by  the  Court,  exci^pt  in  the  circumstances  there 
stated. 
I'^qnisites  The  requisites  for  a  valid  discharge  under  this  section,  it  may 

be  well  to  point  out,  are — 1.  A  declaration  by  deed  executed  by 
the  retiring  trustee.  2.  The  consent  by  the  same  or  a  separate 
deed  of  the  other  trustees,  and  the  person  having  the  power  to 
appoint  new  trustees,  or  to  consent  to  their  appointment.  3.  The 
vesting  of  the  property  in  the  other  trustees,  which  may  be  by 
declaration  under  sect.  12  (2),  infra. 

Vesting  Vesting  of  Property  under  sect.  12  of  the  Act.] — In  the  case 

ecaraion.      ^^  deeds  appointing  trustees  after  the  31st  December,  1881  (sub- 
sect.  5),  it  is  enacted — 

"(1.)  Where  a  deed  by  which  a  new  trustee  is  appointed  to 
perform  an)'  trust  contains  a  declaration  by  the  appointor  to  the 
effect  that  any  estate  or  interest  in  any  land  subject  to  the  trust, 
or  in  any  chattel  so  subject,  or  the  right  to  rcco^  er  and  receive  any 
debt  or  other  thing  in  action  so  subject,  shall  vest  in  the  persons 
who  by  virtue  of  the  deed  become  and  are  the  trustees  for  per- 
forming the  trust,  that  declaration  shall,  without  any  conveyance 
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or  assignment,  operate  to  vest  in  those  persons  as  joint  tenants, 
and  for  the  puiposes  of  the  trust,  that  estate,  interest,  or  right." 

A  doubt  arises  as  to  whether  the  section  applies  to  the  case  of  a 
sole  trustee  being  appointed  in  the  place  of  a  sole  retiring  trustee, 
since  the  declaration  is  to  have  the  effect  of  vesting  the  estate  in  a 
plurality  of  trustees  as  joint  tenants.  But  in  Acts  of  Parliament 
the  plural  includes  the  singular;  and  it  is  to  be  further  observed 
that  the  exact  form  of  the  declaration,  as  given  in  the  section,  is 
not  necessarily  to  be  followed  in  verbis,  but  is  to  be  "  to  the  effect " 
there  stated,  the  widest  form  being  properly  set  out  so  as  to 
include,  not  to  exclude,  the  case  of  a  sole  trustee. 

If  a  mortgagor  retains  the  legal  estate  and  declares  himself  a 
trustee,  this  section  applies,  and  the  legal  estate  can  thereunder  be 
taken  out  of  the  mortgagor  and  vested  in  someone  on  behalf  of  the 
equitable  mortgagee  without  an  application  to  the  Court:  London 
and  County  BtmMng  Co.  y.  God-dwd,  1897,  1  Ch.  642. 

The  second  sub-section  declares  that —  Sect.  12  (2), 

"  Where  a  deed,  by  which  a  retiring  trustee  is  discharged  under 
this  Act,  contains  such  a  declaration  as  is  in  this  section  men- 
tioned by  the  retiring  and  continuing  trustees,  and  by  the  other 
p>erson,  if  any,  empowered  to  appoint  trustees,  that  declaration 
shall,  without  any  conveyance  or  assignment,  operate  to  vest  in 
the  continuing  trustees  alone  as  joint  tenants,  and  for  the  purposes 
of  the  trust,  the  estate,  interest,  or  right  to  which  such  declaration 
relates."     (See  ante,  p.  498.) 

The    third   sub-section    enacts    that — "This    secti-on    does    not  Exceptions: 
extend  to  any  legal  estate  or  interest  in  copyhold  or  customary  copyhold; 
land,  or  to  land  conveyed  by  way  of  mortgage  for  securing  money  mortgaged 
subject  to  the  trust,  or  to  any  such  share,  stock,  annuity,  or  pro-  1*"'^! 
perty,  as  is  only  transferable  in  books  kept  by  a  company  or  other  "' 

body,  or  in  manner  prescribed  by  or  under  Act  of  Parliament." 
(Sub-sect.  3.) 

This  sub-section  does  not  apply  to  the  case  of  a  mortgagor  who 
declares  himself  trustee  of  the  legal  estate  on  behalf  of  an  equitable 
mortgagee:  London  and  Countij  Banking  Co.  v.  Goddard,  1897, 
1  Ch.  642. 

In  these  cases  the  ordinary  modes  of  transfer  and  conveyance 
must  be  adopted. 

Where  property  within  this  sub-section  cannot  be  transferred  Vesting  order 
owing  to  the  bankruptcy  and  absconding  of  the  original  trustees,  ''^""^  • 
it  is  necessary  to  obtain  a  vesting  order  from  the  Court:    Re 
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Harrism,  1883,  W.  N.  31;  but  the  order  must  be  made  in  the 
presence  of  the  new  trustee  as  co-petitioner:  Re  Keeley,  53  L.  T. 
487. 
KegUtration.  The  persons  making  the  \esting  declaration  are  the  " conveying 
parties  "  for  the  purpose  of  registration  of  the  deed  in  any  registry: 
sect.  12(4). 

V.  Appointme/nt  by  the  Cowt. 

Under  the  Original  Jurisdiction. J — The  Court  possesses  in  ad- 
ministration proceedings  an  inherent  jurisdiction  to  allow  a  trustee 
to  retire  without  appointing  a  new  trustee  in  his  place,  and  will 
exercise  it  if  the  desire  to  retire  is  reasonable  and  there  are  no 
special  circumstances  which  render  the  retirement  inadvisable :  Be 
Chetwynd,  1902,  1  Ch.  692. 

Neither  the  statutory  power,  nor  a  power  in  the  trust  instrument 
ousts  the  jurisdiction  of  the  Court  to  appoint:  Re  Fauntleroy,  10 
Sim.  25'2;  or  to  increase  the  number  of  trustees:  D'Adhemar  v. 
Beitrand,  35  Bea.  19;  Re  Breary,  1873,  W.  X.  48;  and  it  has 
power  under  its  inherent  jurisdiction  to  appoint  trustees  even  in 
cases  where  none  have  been  appointed  by  a  testator,  who  has 
merely  named  executors,  and  there  are  continuing  trusts  to  per- 
form: Dodkin  V.  Brunt,  6  Eq.  580;.  a  similar  order  can  now  be 
made  under  the  Trustee  Act,  1893,  s.  25.  In  Re  Mowe,  McAlpine 
V.  Moore  (21  C.  D.  778),  Kay,  J.,  in  a  case  where  an  executrix 
desired  to  retire,  considered  that,  though  the  Court  could  not  dis- 
charge an  executrix,  she  was  a  trustee  within  the  definition  in  the 
Trustee  Act,  and  appointed  new  trustees  in  her  place  to  perform 
lier  duties.  This  view,  however,  has  been  doubted  by  the  Court 
of  Appeal  in  Re  Willey,  1890,  W.  N.  1;  and  in  Eaton  v.  Dairies 
(1894,  W.  X.  32),  Kekewich,  J.,  expressed  his  opinion  that 
Kay,  J.,  must  be  taken  to  have  meant  no  more  than  that  the 
definition  in  sect.  2  of  the  Trustee  Act,  1850,  enabled  him  to 
make  the  order  in  the  particular  case  before  him,  where  there  was 
no  existing  trustee.  The  Court  will  not  appoint  a  person  to  take 
the  place  and  perform  the  functions  of  an  executor;  but  when 
the  estate  has  been  cleared  by  the  payment  of  debts  and  funeral 
and  testamentary  expenses,  the  Court  will  appoint  trustees  either 
under  its  general  jurisdiction  or  under  the  jurisdiction  conferred 
by  the  Trustee  Act:  Ihid.\  Re  Lord  Stamford,  1896,  1  Ch.  288. 

Sect.  25  (1).  Under  sect.  25.] — "  The  High  Court  may,  whenever  it  is  ex- 

jjedient  to  appoint  a  new  trustee  or  new  trustees,  and  it  is  found 
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inexpedient,  difficult,  or  impracticable  so  to  do  without  the  assist- 
ance of  the  Court,  make  an  order  appointing  a  new  trustee  or  new 
trustees,  either  in  substitution  for  or  in  addition  to  any  existing 
trustee  or  trustees,  or  although  there  is  no  existing  trustee.  In 
particular,  and  \\ithout  prejudice  to  the  generality  of  the  foregoing 
provision,  the  Court  may  make  an  order  for  the  appointment  of 
a  new  trustee  in  substitution  for  a  trustee  who  is  convicted  of 
felony,  or  who  is  a  bankrupt":  sect.  25  (1). 

The  Court  has  no  jurisdiction  under  sect.  25  or  any  other 
section  of  the  Trustee  Act,  1893,  to  allow  a  trustee  to  retire  from 
his  trust  without  appointing  a  new  trustee  in  his  place,  though 
it  has  an  inherent  jurisdiction  to  do  so  in  administration  pro- 
ceedings: Be  Chetun/nd,  1902,  1  Ch.  692. 

Appointments  of  new  trustees  by  the  Court,  either  with  or 
without  a  vesting  order,  are  now  to  be  made  on  summons  in 
chambers  under  Ord.  LV.  r.  13a.  And  the  appointment,  by 
rule  loA,  is  not  to  be  made  except  by  the  judge  in  person.  It 
will  be  observed  that  the  rule  13a  is  permissive,  and  in  very  com- 
plicated cases  or  cases  raising  difficult  points  of  law  a  petition 
would  still  be  permitted:  Re  Morris,  37  W.  R.  817;  but  in 
ordinary  cases  the  extra  costs  of  a  petition  are  usually  disallowed. 

By  sub-rules  (b)  and  (c)  of  rule  13a,  applications  for  vesting 
orders  under  the  Trustee  Act,  1893,  may  be  made  by  summons. 

Since  the  Conveyancing  Act,  the  cases  in  which  it  is  proper  to  When  made, 
apph-  to  the  Court  have  been  much  diminished  in  number  in  con- 
sequence of  the  implication  of  the  power  given  by  that  Act  (and 
now  given  by  the  Trustee  Act,  1893)  in  all  settlements,  all  the 
numerous  applications  on  the  groupd  of  the  absence  of  a  power  in 
the  trust  instrument  being  thus  rendered  unnecessary;  but 
although  the  jurisdiction  of  the  Court  is  not  ousted,  yet  applica- 
tions ought  not  to  be  made  to  it  if  there  is  a  donee  of  the  power 
able  and  willing  to  exercise  it:  see  Re  Higginb'ottom,  1892,  3 
Ch. 132. 

It  has  been  considered  "expedient"  to  appoint  new  trustees  "Expedient." 
where  a  surviving  trustee  has  died  intestate,  and  difficult}'  is 
experienced  in  obtaining  administration  to  him:  Davis  v.  Chanter, 
6  W.  R.  416;  Re  Mattheios,  26  Bea.  463;  and  see  Re  Price,  1883, 
W.  N.  202.  And  where,  in  consequcAce  of  the  death  in  the  life- 
time of  a  lunatic  of  all  the  trustees  appointed  by  him,  there  were 
no  existing  trustees  of  his  will,  the  Court  in  Lunacy  appointed 
trustees  in  order  to  get  rid  of  the  funds  in  Court  in  the  lunacy :  Re 
Orde,  24  C.  D.  271. 
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Sole  trustee.  The  Court  will  not  allow  a  sole  trustee  to  act  alone  nor  appoint 

a  sole  trustee,  nor  pay  out  a  fund  in  Court  to  a  sole  trustee  except 
in  very  exceptional  cases  or  where  the  public  trustee  is  appointed 
sole  trustee:  Re  Leslie's  Hassop  Estates,  1911,  1  Ch.  611;  Re 
Ardacfh,  1914,  1  Ir.  E.  5. 

A  power  is  now  given  to  appoint  trustees  of  a  policy  under 
sect.  11  of  the  Married  Women's  Property  Act,  1882,  and  new 
trustees  may  be  appointed  under  the  Trustee  Acts.  The  applica- 
tion for  this  purpose,  in  the  case  of  a  policy  effected  under  sect.  10 
of  the  Married  Women's  Property  Act,  1870,  need  only  be  en- 
titled in  the  matter  of  the  Married  Women's  Property  Act,  1870: 
Re  Twnbull,  1897,  2  Ch.  415;  Re  KuypeVs  Policij  Trusts,  1899, 
1  Ch.  -J8.  Such  an  application  may  be  made  on  petition:  Re 
Atkinsoot's  Policy  Trusts,  1''3  E.  285;  or  by  summons:  Re  Smith's 
Policy,  3  L.  J.  N.  C.  187,  where  only  one  trustee  was  appointed. 

Public  trustee.  The  Court,  on  a  summons  by  the  continuing  trustee  and  the 
beneficiaries,  appointed  the  public  trustee  as  a  new  trustee  in  the 
place  of  a  retiring  trustee  though  the  latter  objected  to  the  appoint- 
ment: Re  Kensit.  1908,  W  N.  235;  see  Re  Firth,  1912,  1  Ch. 
806. 

The  importance  of  the  oases  relating  to  appointments  in  the 
place  of  trustees  abroad  is  also  much  lessened  by  the  limit  of 
twelve  months'  absence,  fixed  by  the  statutory  power.  The  absence 
must  be  continuous  during  the  twelve  months,  and  a  return  even 
for  a  week  will  preclude  the  exercise  of  the  power:  Re  Walker, 
1901,  1  Ch.  259;  and  see  ante,  p.  487 

Apart  from  the  Act  the  Court  would,  in  an  action,  consider  the 
prima  jade  objection  to  a  trustee  residing  abroad,  and  control  the 
discretion  of  the  donee  of  the  power  to  refuse  to  replace  him: 
O'Reilly  v.  Alderson,  8  Hare,  104. 

Incapacity.  Whexe  a  trustee  was  incapable  through  age  and  infirmity  of 

acting  (Re  Lemann,  22  C.  D.  633),  and  where  the  trustee  was  of 
great  age  and  suffered  from  want  of  memory,  but  was  not  of 
unsound  mind  {Re  Barber,  39  C.  D.  187),  the  Court  appointed 
under  the  Act.  So,  too,  where  the  incapacity  arose  from  physical 
and  not  mental  infirmity  the  Court  made  the  order,  follo\\ing  Re 
Barber,  supra;  Re  Weston's  Trusts,  1898,  W.  N.  151. 

Bankruptcy.  This  section  replaced  sect.  147  of  the  Bankruptcy  Act,  1883, 
which  enacted  that  where  a  bankrupt  is  a  trustee  a  new  trustee 
may  be  appointed  in  substitution  for  the  bankrupt  (whether  volun- 
tarily resigning  or  not),  if  it  appears  expedient  to  do  so. 

It  will  be  observed  that  the  words  "  whether  voluntarily  re- 
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signing  or  not"  do  not  occur  in  sect.  25,  but  it  is  clear  that  a 
bankrupt  trustee  may  be  removed  under  that  section  even  on  sum- 
mons: Re  Belts,  41  Sol.  J.  "J09.  Generally,  it  may  be  accepted 
that  the  Court  will,  under  this  section,  remo\e  a  bankrupt  trustee, 
to  whom  continuance  in  his  oHlce  would  present  temptations.  For 
the  case  of  a  bankrupt  executor,  see  Boircn  v.  Phillips,  1897,  1 
Ch.  174. 

The  section  gives  the  Court  express  jurisdiction  to  appoint  a  Conviut. 
new  trustee  in  the  place  of  a  trustee  convicted  of  felony      Such 
an  order  may  be  made  on  an  originating  summons,  even  against 
the  will  of  the  felonious  trustee:  Re  DmiMin,  48  W    R.  73. 

If  a  breach  of  trust  has  been  committed  by  a  wrong  investment.  After  breach 
the  Court  may  appoint  new  trustees,  but  -would  not  order  a  transfer  "  ^^^* 
of  the  unauthorised  security:  Re  Harrisirn,  i'l  L.  J.  Ch.  69;  but 
it  seems  that  if  a  breach  of  trust  is  alleged  but  not  established  at 
the  trial,  the  whole  estate  would  be  vested  in  the  new  trustee, 
and  inquiries  directed  to  bring  out  the  fact:  Bemieft  v.  Burg-is, 
0  Hare,  295;  Hansell  v.  Hmisell,  V  -C.  Malms,  12  June,  1875. 

The  new  trustees  take,  under  sect.  37,  all  the  powers  which  they  Powers  of 
would  have  if  originally  appointed  by  the  instrument  creating  the  ^^'^  trustees. 
trust.  They  acquire  these  powers  immediately  on  appointment, 
whether  the  trust  property  has  in  fact  yet  been  vested  in  them  or 
not.  A  trustee  might,  therefore,  be  able  to  concur  in  or  consent 
to  a  sale  before  he  was  in  a  position  to  convey  the  property.  As 
to  powers  personal  to  the  trustees  as  distinguished  from  those 
annexed  to  the  office,  see  Re  S)iiifli,  Easfi/^-k  v.  Sjnifh,  1904,  1 
Ch.  139,  and  ante,  p.  35.  By  sect.  26  land  may  be  vested  in 
them;  by  sect.  35  the  right  to  a  transfer  of  stock,  &o.  may  be 
vested  in  them. 

By  sect.  46,  the  provisions  of  the  Act  with  respect  to  the  High  County 
Court  in  their  application  to  cases  within  the  jurisdiction  of  a 
Palatine  Court  or  County  Court  include  that  Court. 

It  is  the  practice  to  require  service  of  the  petition  or  summons  Service, 
on  all  persons  interested,  including  trustees;  but  tiie  matter  is  in 
the  discretion  of  the  Court,  which  may  proceed  in  the  absence  of 
interested  parties,  provided  that  sucli  parties  are  fairly  represented 
and  the  Court  is  satisfied,  as  far  as  can  be  on  non-contenltious 
applications,  that  there  is  a  fair  hearing  of  all  possible  contentions 
both  as  to  the  parties  to  be  appoixited  trustees  and  otherwise: 
1901,  W.  N.  85;  and  cf.  Re  Bkimhard,  3  D.  F  .^-  J.  131,  137. 
This  discretion  will  be  exercised  according  to  the  circumstances  of 
each  case,  and  the  following  are  instances  in  which  service  has  been 
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dispensed  with: — The  case  of  the  absence  abroad  of  a  beneficiary: 
Be  Lighthody,  33  W.  R.  452;  Be  Wilson,  31  C.  D.  522;  or  the 
insanity  of  a  trustee:  Be  East,  8  Ch.  735;  Be  Gre/m,  10  Ch.  272; 
or  his  permanent  absence  abroad:  Be  Biginold,  7  Ch.  223;  or  dis- 
appearance: Hyde  v.  Be/ibow,  1884,  W.  X.  117;  or  mental  and 
physical  incapacity:  Be  Weston's  Trusts,  1898,  W.  K.  151.  In 
general,  any  j)er8on  who  has  a  claim  for  costs  ought  to  be  served, 
but  in  cases  in  which  it  is  plain  that  there  caji  be  no  such  claim 
service  will  be  dispensed  with:  Be  Little,  7  Eq.  323;  Be  Oxefi- 
ham's  Trusts,  1875,  W.  X.  6;  Be  Stanley's  Trusts,  68  L.  T.  197. 
The  Com't  has  a  discretion  as  to  what  parties  shall  be  served,  and 
a  vesting  order  is  not  invalidated  by  the  absence  of  some  interested 
parties:  Plomley  v.  Biohardson,  1894,  A.  C.  632. 

The  practice  as  to  applications  under  the  Trustee  Acts  is  now 
regulated  by  Ord.  LIVb.  and  Ord.  LV.  rule  13a.  The  following 
points  of  practice  may  be  shortly  referred  to:  — 

A  deed  of  appointment  of  new  trustees,  when  submitted  to  the 
Court  on  an  ex  parte  application  for  a  vesting  order,  must  be 
proved,  if  possible,  by  evidence  as  to  the  handwriting  of  the  attest- 
ing witness,  and  if  that  cannot  be  done,  then  as  to  that  of  the 
appointor:  Be  Bice,  32  C.  D.  35. 

The  consent  of  new  trustees  to  act  is  to  be  verified  by  their 
solicitor  under  Ord.  XXXVIII.  r.  19a;  and  by  rule  92  of  the 
Rules  in  Lunacy,  1892,  the  practice  in  Lunacy  has  been  assimilated 
to  that  in  Chancery. 

The  affidavit  of  fitness  should  describe  the  occupation  of  the 
deponent:  an  affidavit  describing  him  as  a  "gentleman"  Avill  not 
be  received,  and  the  costs  of  it  ^\'ill  not  be  allowed:  Be  Orde, 
24:  C.  B.  271;  Be  Horthood,  55  L.  T.  373;  cf.  Be  Dodsivorth, 
Spence  v.  Dodsworth,  1891,  1  Ch.  at  p.  658. 

One  sufficient  affidavit  of  fitness  is  enough,  and  the  costs  of  a 
second  one,  at  least  in  Lunacy,  are  disallowed:  Be  Arden,  1887, 
W  N.  166.  It  should  not  in  general  be  made  by  the  solicitor  in 
the  matter:  Grundy  v.  Buckeridge,  22  L.  J.  Ch.  1007.  The 
affidavit  must,  besides  speaking  to  the  integrity  and  general 
character  of  the  proposed  trustees,  show  something  as  to  their 
position  in  respect  to  pecuniary  means:  Be  Castle  Sterry,  1888, 
W.  N.  179.  A  statement  that  they  are  of  good  credit  will  suffice: 
Be  Smith's  Policy  Trusts,  1894,  W   N.  68. 

The  costs  of  an  applica,tion  are  not  taxable  on  the  higher  scale, 
merely  because  the  amount  of  the  trust  funds  is  considerable:  Be 
Spettigue,  32  W.  R.  385. 
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Under  sect.  41,  the  High  Court  in  England  can  make  vesting  Ireland  and 


orders  of  land  and  personalty  in  Ireland  and  the  Colonies,  but  not 
in  Scotland.  Similar  power's  were  given  to  the  Irish  Courts  by 
the  Trustee  Act  (1893)  Amendment  Act,  189-1. 

By  sect.  2  of  the  Trustee  Act,  1894,  the  powers  given  by  sect.  41 
are  extended  to  the  High  Court  in  Ireland. 

Applications  for  vesting  orders,  except  in  C€ises  under  Ord.  LV. 
r.  13a  {ante,  p.  503),  should  be  made  bypetition:  Ord.  LIVb.  2. 

Every  application  for  a  vesting  order  or  the  appointment  of  a 
person  to  convey  must  state  the  section  of  the  Act  under  which 
it  is  to  be  made:  Ord.  LIVb.  r.  4a. 

Lunatic  Trustees.] — Prior  to  the  Lunacy  Act,  1890,  the  Court 
in  Lunacy  had  jurisdiction,  under  sects.  3 — 6  of  the  Trustee  Act, 
1850,  to  make  vesting  orders  of  land  or  stock  vested  in  a  lunatic 
trustee  or  mortgagee.  And  by  sect.  10  of  the  Trustee  Act,  1852, 
whenever  there  was  jurisdiction  to  make  a  vesting  order  in  Lunacy, 
it  was  lawful  to  make  also  an  order  for  the  appointment  of  nenv 
trustee?  without  its  being  necessary  that  the  appointment  should 
be  made  in  Chancery  as  well  as  Lunacy. 

The  Lunacy  Act,  1890,  repealed  these  sections  of  the  Trustee 
Act,  1850,  except  so  far  as  they  related  to  Ireland,  and  replaced 
them  by  the  following  sections:  — 

"  133.  Where  any  stock  is  standing  in  the  name  of  or  is  vested 
in  a  lunatic  beneficially  entitled  thereto,  or  is  standing  in  the 
name  of  or  vested  in  a  committee  of  the  estate  of  a  lunatic  so 
found  by  inquisition,  in  trust  for  the  lunatic,  or  as  part  of  his 
property,  and  the  committee  dies  intestate,  or  himself  becomes 
lunatic,  or  is  out  of  the  jurisdiction  of  the  High  Court,  or  it  is 
uncertain  whether  the  committee  is  living  or  dead,  or  he  neglects 
or  refuses  to  transfer  the  stock,  and  to  receive  and  pay  over  the 
dividends  thereof  as  the  judge  in  Lunacy  directs,  then  the  judge 
may  order  some  fit  person  to  transfer  thestock  to  or  into  the  name 
of  a  new  committee,  or  into  Court,  or  otherwise,  and  al>o  to 
receive  and  pay  over  the  dividends  thereof  in  such  manner  as  the 
judge  directs. 

"134.  Where  any  stock  is  standing  in  the  name  of  or  vested 
in  a  person  residing  out  of  the  jurisdiction  of  the  High  Court,  the 
judge  in  Lunacy,  upon  proof  to  his  satisfaction  that  the  person  has 
been  declared  lunatic,  and  that  his  personal  estate  has  been  vested 
in  a  person  appointed  for  the  management  thereof,  according  to 
the  law  of  the  place  where  he  is  residing,  may  order  some  fit 
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person  to  make  such  transfer  of  the  stock,  or  any  part  thereof,  to 
or  into  the  name  of  the  pei-son  so  appointed  or  otherwise,  and  also 
to  receive  and  pay  over  the  dividends  thereof,  as  the  judge 
thinks  iit. 

By  the  Lunacy  Act.  1911,  the  powei-s  under  the  following 
sects.  135  to  143,  except  so  far  as  they  relate  to  luna,tic  mort- 
gagees not  heing  also  trustees,  are  transferred  to  the  High  Court: 
•post,  p.  -511. 

"135. — (1.;  When  a  lunatic  is  solely  or  jointly  seised  oi- 
possessed  of  any  land  upon  trust  or  by  way  of  mortgage,  the 
judge  in  Lunacy  may  by  order  vest  such  land  in  such  person  or 
persons  for  such  estate,  and  in  such  manner,  as  lie  directs. 

"  ("2.;  When  a  lunatic  issolely  or  jointly  entitled  to  a  contingent 
right  in  any  land  upon  trust  or  by  way  of  mortgage,  the  judge 
may  by  order  release  such  hereditaments  from  the  contingent 
right,  and  dispose  of  the  same  to  such  person  or  persons  as  the 
judge  directs. 

"(3.)  An  order  under  sub-sects.  (1.)  and  (2.)  shall  have  the 
same  effect  as  if  the  trustee  or  mortgagee  had  been  sane,  and  liad 
executed  a  deed  conveying  the  lands  for  the  estate  named  in  the 
order,  or  releasing  or  disposing  of  the  contingent  right. 

"  (4.)  In  all  cases  where  an  order  can  be  made  under  this  section 
the  judge  may,  if  it  is  more  convenient,  appoint  a  person  to  convey 
the  land  or  release  the  contingent  right,  and  a  conveyance  or 
release  by  such  person  in  conformity  with  the  order  shall  have  the 
same  effect  as  an  order  under  sub-sects.  (1.)  and  (2.). 

"  (5.)  Where  an  order  under  this  section  vesting  any  copyhold 
land  in  any  person  or  persons  is  made  \^ith  the  consent  of  the  lord 
or  lady  of  the  manor,  such  land  shall  vest  accordingly  without 
surrender  or  admittance. 

"  (6.)  Where  an  order  is  made  appointing  any  person  or  persons 
to  convey  any  copyhold  land,  such  person  or  persons  shall  execute 
and  do  all  assurances  and  things  for  completing  the  assurance  of 
the  lands;  and  the  lord  and  lady  of  the  manor  shall,  subject  to 
the  customs  of  the  manor  and  the  usual  payments,  be  bound  to 
make  admittance  to  the  land,  and  to  do  all  other  acts  for  com- 
pleting the  assurance  thereof,  as  if  the  pei-sons  in  whose  place  an 
appointment  is  made  were  free  from  disability  and  had  executed 
and  done  such  assurances  and  things. 

"136. — (1.)  Where  a  lunatic  is  solely  entitled  to  any  stock  or 
chose  in  action  upon  trust  or  by  way  of  mortgage,  the  judge  in 
Lunacy  may  by  order  vest  in  any  person  or  persons  the  right  to 
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transfer   or  call  for  a  transfer  of  the  stock,   or  to  reqeive   the 
dividends  thereof,  or  to  sue  for  the  chose  in  action . 

"  (2.)  In  the  case  of  any  person  or  persons  jointly  entitled  A\ith 
a  lunatic  to  any  stock  or  chose  in  action  upon  trust  or  by  way  of 
mortgage,  the  judge  may  make  an  order  vesting  the  right  to 
transfer  or  call  for  a  transfer  of  the  stock,  or  to  receive  the 
dividends  thereof,  or  to  sue  for  the  chose  in  action  either  in  such 
person  or  persons  alone  or  jointly  with  any  other  person  or 
persons. 

"  (3.)  When  any  stock  is  standing  in  the  name  of  a  deceased 
person,  whose  personal  representative  is  a  lunatic,  or  when  a  chose 
in  action  is  vested  in  a  lunatic  as  the  j)ersonal  representative  of  a 
deceased  person,  the  judge  may  make  an  order  vesting  the  right  to 
transfer  or  call  for  a  transfer  of  the  stock,  or  to  receive  the  divi- 
dends thereof,  or  to  sue  for  the  chose  in  action  in  any  person  or 
pereons  ho  may  appoint. 

"(4.)  In  all  cases  where  an  order  can  be  made  under  this 
section,  the  judge  may,  if  it  is  more  convenient,  appoint  some 
proper  person  to  make  or  join  in  making  the  transfer. 

"  (5.)  The  jDerson  or  persons  in  whom  the  right  to  transfer  or 
call  for  a  transfer  of  any  stock  is  vested,  may  execute  and  do  all 
powers  of  attorney,  assurances,  and  tilings  to  complete  the  transfer 
to  himself  or  themselves  or  any  other  person  or  persons  according 
to  the  order,  and  the  bank  and  all  other  companies  and  their 
officers  and  all  other  persons  shall  be  bound  to  obey  every  order 
under  this  section  according  to  its  tenor. 

"  (6.)  After  notice  in- writing  of  an  order  under  this  section,  it 
shall  not  be  lawful  for  the  bank  or  anv  other  company  to  transfer 
any  stock  to  wliich  the  order  relates  or  to  pay  any  dividends 
thereon  excejot  in  accordance  with  the  order. 

"  137    Where  a  person. is  appointed  to  make  or  join  in  making  Person  to  he 
a  transfer  of  stock,  .such  person  shall  be  some  proper  officer  cif  appointed  to 
the    bank,    or    the    company    or    society    whose    stock    is    to    be 
transferred . 

"138.  The  powers  conferred  by  this  Act  as  to  vesting  orders  Charity 
may  be  exercised  for  vesting  any  land,  stock,  or  chose  in  action  in 
the  trustee  or  trustees  of  any  charity  or  society  over  which  the 
High  Court  would  have  jurisdiction  upon  suit  duly  instituted, 
whether  the  appointment  of  such  trustee  or  trustees  was  made  by 
instrument  under  a  power  or  by  the  High  Court  lurder  its  general 
or  statutory  jurisdiction. 

"  139.  The  judge  in  Lunacj   may  make  declarations  and  give  Declarations 

and  directions. 
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directions  concerning  the  manner  in  which  the  right  to  any  stock 
or  chose  in  action  vested  under  the  provisions  of  this  Act  is  to  be 
exercised. 

"  140.  The  fact  that  au  order  for  conveying  any  land  or  releas- 
ing any  contingent  right  has  been  founded  upon  an  allegation  of 
the  personal  incapacity  of  a  trustee  or  mortgagee  shall  be  conclu- 
sive evidence  of  the  fact  alleged  in  any  Court  upon  any  question 
as  to  the  validity  of  the  order,  but  this  section  shall  not  prevent 
a  judge  of  the  High  Court  from  directing  a  reconveyance  of  any 
lands  or  contingent  right  dealt  with  by  the  order,  or  from  directing 
any  party  to  any  proceeding  concerning  such  land  or  right  to  pay 
any  costs  occasioned  by  the  order  when  the  same  appears  to  have 
been  improperly  obtained. 

"  141 .  In  every  case  in  which  the  judge  in  Lunacy  has  juris- 
diction to  order  a  con\eyance  or  transfer  of  land  or  stock  or  to 
make  a  vesting  order,  he  may  also  make  an  order  appointing  a 
new  trustee  or  new  trustees. 

"  142.  The  judge  in  Lunacy  ma.y  order  thccosts  of  and  incident 
to  obtaining  an  order  under  the  provisions  of  this  Act  as  to  vest- 
ing orders  and  carrying  the  same  into  effect  to  be  paid  out  of  the 
land  or  personal  estate  or  the  income  thereof  in  respect  of  which 
the  order  is  made,  or  in  such  manner  as  the  judge  may  think  fit. 

"143.  The  provisions  of  this  Act  as  to  vesting  orders  shall  not 
affect  the  jurisdiction  of  the  High  Court  as  to  any  lunatic  trustee 
or  mortgagee  who  is  an  infant." 

By  sect.  108  the  jurisdiction  of  the  judge  in  Lunacy  is  to  be 
exercised  either  by  the  Lord  Chancellor  for  the  time  being  en- 
trusted by  the  royal  sign  manual  with  the  care  and  commitment 
of  the  custody  of  the  pei-sons  and  estates  of  lunatics,  acting  alonei 
or  jointly  with  any  one  ir  more  of  such  judges  of  the  Supreme 
Coiu?t  as  may  for  the  time  being  be  eatrusted  as  aforesaid,  or  by 
any  one  or  more  of  such  judges  as  aforesaid. 

By  virtue  of  this  section  and  sect.  51  of  the  Judicature  Act, 
1873,  and  the  letter  of  the  Lord  Chancellor  of  the  10th  November, 
1875,  the  judges  of  the  Court  of  Appeal  ha,Ye  power  to  make 
orders  in  all  applications  in  Lunacy  which  require  also  an  exercise 
of  the  jurisdiction  of  the  Chancery  Division:  Re  Piatt,  36  C.  D. 
410;  Be  Blake,  72  L.  T.  280.  A  County  Court  judge  is  not  a 
judge  in  Lunacy  within  sects.  133  to  143  of  the  Lunacy  Act,  even 
if  the  property  to  be  dealt  with  is  less  than  200L  {Be  Noyce,  1892, 
1  Q.  B.  642),  nor  is  a  Master:  Be  Langd<xle,  1901,  1  Ch.  3. 

The  interpretation    clause    of   the  Act  of  1850  distinguished 
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between  the  cases  of  a  "lunatic"  so  found  by  inquisition,  and  a 
"person  of  unsound  mind"  not  so  found,  but  "incapable  from' 
infirmity  of  mind  to  manage  his  own  affairs." 

According  to  the  definition  clause,  sect.  341  of  the  Lunacy  Act,  Lunacy  Act, 
1890,  lunatic  means  an  idiot  or  person  of  unsound  mind.  A  '  ^'  ^^^^ 
person  is  of  unsound  mind  within  this  definition  when  he  cannot 
manage  his  own  affairs  by  reason  of  permanent  incapacity  of  mind, 
though  (as  was  held  in  Be  Phelps,  31  C.  D.  351)  his  condition 
need  not  be  such  as  would  justify  his  being  found  a  lunatic  hy 
inquisition:  Re  Martin.  34  C.  D.  618;  and  cf.  Re  DeiOhiirsfs 
Trusts,  33  C.  D.  416,  at  p.  419;  and  Re  M.,  1899,  1  Ch.  79.  But 
the  incapacity  must  arise  from  mental  and  not  from  physical, 
infirmity:  fie  Barber,  39  C.  D.  187,  where  it  was  held  that  a 
person  who  is  paralytic,  and  unable  to  speak  or  write,  is  not  a 
lunatic  within  the  definition:  fie  Weston's  Trusts,  1898,  W.  N. 
151.  In  such  cases,  therefore,  the  Court  in  Limacy  declines  to 
exercise  jurisdiction,  and  the  application  should  be  made  in 
Chancery. 

Formerly  the  Hi^h  Court  had  no  jurisdiction  to  make  a  vesting  Lunacy  Act. 
order  as  to  property  vested  in  a  lunatic  trustee  unless  he  was  an  ^^^^• 
infant  or  out  of  the  jurisdiction,  and  consequently  where  a  vesting 
order  was  required,  it  was  necessary  to  apply  to  the  Lunacy  Court. 
This  has  now  been  altered  by  the  Lunacy  Act,  1911,  which  has 
substituted  the  Chancery  Division  for  the  Lunacy  Court 
throughout  sects.  135  to  143  of  the  Lunacy  Act,  1890,  except 
where  the  lunatic  is  a  mortgagee  not  being  a  trustee,  so  that  all 
applications  under  those  sections  are  now  to  be  made  in  the 
Chancery  Division. 

Where  one   of   several   trustees    was   found   a   lunatic   by  in-  Reduction  of 
quisition   the   Court  made  an    order   vesting  his   estate   in  the  ^^^ees 
continuing  trustees,  although  the  number  of  trustees  was  thereby 
diminished:  fie  Leon,  1892,  1  Ch.  348. 

Sect.  340  (1)  of  the  Lunacy  Act,  1890,  enacts  that,  "Save  as  Criminal 
in  this  Act  expressly  provided  this  Act  shall  not  extend  to  criminal  li°*t"=^- 
lunatics."  There  is,  therefore,  no  jurisdiction  under  this  Act  to 
make  a  vesting  order  in  the  case  of  a  trustee  who  is  a  criminal 
lunatic,  but  in  such  a  case  the  old  jurisdiction  under  sect.  5  of 
the  Trustee  Act,  1850,  is  presen-ed  by  the  proviso  or  saving 
clause  in  sect.  342  of  the  Act  of  1890,  notwithstanding  that  by 
that  section  sect.  5  of  the  earlier  xlct  is  in  terms  repealed: 
Re  R.,  1906,  1  Ch.  730.  For  form  of  vesting  order  in  such  a 
case:  Ibid- 
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It  is  further  to  be  observed  that  the  powers  of  the  Court  do  not 
enable  it  to  remove  a  person  from  a  trust,  or  appoint  another  in 
his  place,  if  he  himself  asserts  his  sanity:  Re  Combs,  01  L.  T.  4-j; 
or  his  insanity  is  disputed:  Re  Walker,  Cr:  &  Ph.  147;  and  in 
such  a  case  the  Court  refused  to  direct  an  inquisition,  and  held 
that  a  petition  in  lunacy  or  an  action  to  remove  the  trustee  T\~as 
the  proper  course:  Re  Combs,  supra. 

Power  to  make  vesting  orders  of  stock  and  choses  in  action 
vested  solely  in  a  lunatic  trustee,  or  jointly  with  other  trustees, 
is  given  by  sect.  136,  sub-secL.  1.  This  section  was  held  to  apply 
where  the  stock  remains  standing  in  the  name  of  the  original 
testator,  and  one  of  several  executors  becomes  lunatic ;  Re  Wacher, 

22  C.  D.  5-3o. 

The  Court  in  Lunacy  will  not  vest  property  held  by  a  lunatic 
trustee  in  trust  for  another  person  absolutely  in  that  person,  since, 
under  the  Trustee  Acts,  it  has  no  power  to  do  what  amounts  to 
administering  the  trust,  but  will  appoint  a  new  trustee,  and  vest 
the  property  in  him:  Re  Holhnd,  16  C.  D.  672;  cf.  Re  Godfrey, 

23  CD.  20-5. 


Vestin§f  Orders. J — The  jurisdiction  of  the  Court  to  make  vesting 
orders  under  the  Trustee  Act,  1893.  is  conferred  mainly  by 
sects.  26  and  35. 

By  sect.  26,  "In  any  of  the  following  cases,  namely:  — 

"  (i)  Where  the  High  Court  appoints  or  has  appointed  a  new 

trustee:  and 
"  (ii)  ^^'here  a  trustee  entitled  to  or  possessed  of  any  land,  or 
entitled  to  a  contingent  right  therein,  either  solely  or 
jointly  with  any  other  person — 
"  (a)  Is  an  infant,  or 

'■  (b)  Is  out  of  the  jurisdiction  of  the  High  Court,  or 

"  (c)  Cannot  be  found;  and 

"  (iii)  Where  it  is  uncertain  who  was  the  survivor  of  two  or  more 

trustees  jointly  entitled  to  or  possessed  of  any  land ;  and 

(iv)  \\"here,  as  to  the  last  trustee  known  to  have  been  entitled 

to  or  possessed  of  any  land,  it  is  uncertain  whether  he  is 

living  or  dead ;  and 

"  (v)  "\A'here  there  is  no  heir  or  personal  representative  to  a 

trustee  who  was  entitled  to  or  possessed  of  land  and  has 

died  intestate  as  to  that  land,  or  where  it  is  uncertain 

who  is  the  heir  or  personal  representative  or  devisee  of 
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a  trustee  who  was  entitled  to  or  possessed  of  land  and 
is  dead;  and 

"  (vi)  Where  a  trustee  jointly  or  solely  entitled  to  or  possessed 
of  any  land,  or  entitled  to  a  contingent  right  tlierein, 
has  been  required,  by  or  on  behalf  of  a  person  entitled' 
to  require  a  conveyance  of  the  land  or  a  release  of  the 
right,  to  convey  the  land  or  to  release  the  right,  and  has 
wilfully  refused  or  neglected  to  convey  the  land  or 
release  the  right  for  twenty-eight  days  after  the  date 
of  the  requirement,  the  High  Court  may  make  an  order 
(in  this  Act  called  a  vesting  order)  vesting  the  land  in 
any  such  person  in  any  such  manner  and  for  any  such 
estate  as  the  Court  may  direct: 

"  Provided  that — 

"  (a)  Where  the  order  is  consequential  on  the  appointment  of  a 
new  trustee,  the  land  shall  be  vested  for  such  estate  as 
the  Court  may  direct  in  the  persons  ^\ho  on  the  appoint- 
ment are  the  trustees;  and 

"  (b)  Where  the  order  relates  to  a  trustee  entitled  jointly  with 
another  person,  and  such  trustee  is  out  of  the  jurisdiction 
of  the  Court  or  cannot  be  found,  the  land  or  right  shall 
be  vested  in  such  other  person,  either  alone  or  with  some 
other  person." 

And  by  sect.  35,  Sept.  3.5. 

"  (1.)  In  any  of  the  following  cases,  namely: — 

"  (i)  Where  the  High  Court  appoints  or  has  appointed  a  new 
trustee;   and 

"  (ii)  Where  a  trustee  entitled  alone  or  jointly  with  another 
person  to  stock  or  to  a  chose  in  action — 
"  (a)  Is  an  infant,  or 

"  (b)  Is  out  of  the  jurisdiction  of  the  High  Court,  or 
"  (c)  Cannot  be  found,  or 

"  (d)  Neglects  or  refuses  to  transfer  stock  or  receive 
the  dividends  or  income  thereof,  or  to  sue  for  or  recover 
a  chose  in  action,  according  to  the  direction  of  the  person 
absolutely  entitled  thereto  for  twenty-eight  days  next 
after  a  request  in  writing  has  been  made  to  him  by  the 
person  so  entitled,  or 

"  (e)  Neglects  or  refuses  to  transfer  stock  or  receive 
the  dividends  or  income  thereof,  or  to  sue  for  or  recover 
a  chose  in  action  for  twenty-eight  days  next  after  an 
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order  of  the  Hig-h  Court  for  that  purpose  has  heen 
sen-ed  upon  him;  or 
"  (iii)  Where  it  is  uncertain  whether  a  trustee  entitled  alone 
•     or  jointly  with  another  person  to  stock  or  to  a  chose  in 
action  is  alive  or  dead, 
the  High  Court  may  make  an  order  vesting  the  right  to  transfer 
or  call  for  a  transfer  of  stock,  or  to  receive  the  dividends  or  income 
thereof,  or  to  sue  for  or  recover  a  chose  in  action,  in  any  such 
person  as  the  Court  may  appoint: 
"  Provided  that— 

"  (a)  Where  the  order  is  consequential  on  the  appointment  by 
the  Court  of  a  new  trustee,  the  right  shall  be  vested  in 
the  persons  who,  on  the  appointment,  are  the  trustees; 
and 
"  (b)  Where  the  person  whose  rig'ht  is  dealt  with  by  the  order 
was  entitled  jointly  with  another  person,  the  right  shall 
be. vested  in  that  last-mentioned  person  either  alone  or 
jointly  with  any  other  person  whom  the  Court  may 
appoint." 
The  jurisdiction  of  the  Court  to  make  a  vesting  order  under 
sects.  26  and  35  embraces  a  case  where  the  trustees  in  whom  the 
property   is    to    be   vested    have    been    already   appointed :    Be 
Kenny,  1906,  1  Ir.  E.  531. 


Infant  trus- 
tee of  land. 


Infant  ap- 
pointed by 
testator. 


Infant  trustee 
of  stock. 


Infants. j^A  vesting  order  of  lands  vested  in  an  infant  trustee 
is  made  under  sect .  26  (ii)  (a) . 

Where  a  testator  has  appointed  an  infant  as  one  of  his  trustees, 
the  Court  wiU  appoint  a  new  trustee  in  his  place  on  being  satisfied 
that  it  is  difficult  to  execute  the  trusts  in  consequence  of  his  infancy, 
as  where  a  sale  of  real  estate  becomes  necessary ;  but  the  order  will 
be  expressed  to  be  without  prejudice  to  any  application  by  the 
infant  to  be  restored  to  the  trusteeship  on  his  coming  of  age:  Be 
Shelmerdine,  33  L.  J.  Ch.  474;  Re  Brunt,  1883,  W.  N.  ^20. 
These  cases  were  under  the  Trustee  Act,  1850,  but  similar  orders 
wiU  be  made,  if  required,  under  the  present  Act:  cf .  Re  Tallatire, 
1885,  W.N.  191. 

The  infant  heir  of  an  equitable  mortgagor  who  has  died  before 
a  legal  mortgage  has  been  executed  is  a  trustee  within  the  section : 
Re  Jones  d  Co.,  59  L.  T.  859;  and  so  is  the  infant  heir  of  a 
vendor:  Re  Beaufort's  Will,  1898,  W.  N.  148. 

Where  stock  to  which  an  infant  was  beneficially  entitled  had 
been  invested  in  the  joint  names  of  himself  and  another  person, 
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the  Court  made  an  order  vesting  the  right  to  transfer  in  such 
other  person,  the  case  being  within  the  words  of  sect.  35,  sub- 
sect.  1  (ii)  (a),  which  applies  to  the  case  of  an  infant  trustee  solely 
or  jointly  entitled  to  stock:  Be  Hwwood,  20  C.  D.  -536,  followed 
in  Re  Barnett,  Foster  v.  Banietf,  61  L.  T.  676;  and  Re  Dehayniii, 
1910,  1  Ch.  223;  and  see  Gardner  v.  Cowles,  3  C.  D.  304,  where, 
however,  the  infants  were  cestnis  que  trust,  but  the  stock  had  been 
transferred  into  the  names  of  the  infants  and  certain  trustees  who 
were  dead,  and  the  Court  declared  them  to  be  trustees  for  the 
purpose  of  enabling  the  representative  of  the  last  surviving  trustee 
to  transfer  the  stock  into  Court,  and  this  case  A\'as  followed  in 
ReFindlay,  32  C.  D.  221. 

By  sect.   2S,   'Where  any  person  entitled  to  or  possessed  of  Sect.  28. 
land,  or  entitled  to  a  contingent  right  in  land,  by  way  of  security  morto-asee 
for  money,  is  an  infant,   the  High  Court  may  make  an  order 
vesting  or  releasing  or  disposing  of  the  land  or  right  in  like 
manner  as  in  the  case  of  an  infant  trustee." 

Land  vested  in  Trustees  out  of  the  Jurisdiction — ^Vesting 
Orders.] — Sect.  25  (ii)  (b)  and  (c)  provides  for  vesting  orders 
of  lands  in  this  case,  or  where  trustees  cannot  be  found.  Under 
these  sub-sections  a  vesting  order  may  be  made  where  a  person 
"jointly"  seised  with  another  is  abroad,  or  cannot  be  found: 
Re  Hid  me,  57  L.  T.  13;  and  this  has  been  held  to  apply  to  the 
case  of  coparceners,  who  are  not  strictly  joint  tenants:  Re  Green- 
wood, 27  C.  D.  359;  but  not  where  one  of  several  mortgagees  is 
abroad:  Re  Oshorn,  12  Eq.  392.  Where  one  of  several  trustees 
had  absconded  and  been  adjudicated  a  bankrupt,  an  order  was 
made  under  this  section  and  sect.  35,  vesting  real  estate  and 
stocks  in  the  continuing'  trustees  :  Dugmore  v.  Suffield,  1896, 
W   X.  50. 

The  Chancery  Division  can  make  a  vesting  order  of  land  where 
the  heir  of  the  last  surviving  trustee  is  a  lunatic  and  also  out  of 
the  jurisdiction:  Re  Gardnpr,  10  C.  D.  29;  Casirell  v.  Sheen, 
69  L.  T.  854. 

If  the  legul  estate  in  property  be  in  a  companv,  which  is  wound  Dissolved 

1,1  •  11       company. 

up,  it  seems  that  the  dissolved  company  is  a  trustee,  and  the 
Court  can  appoint  a  new  trustee  and  make  a  vesting  order  under 
sub-sect,  (c)  of  sect.  26  (2V  Re  9,  Bomore  Road.  1906,  1  Ch. 
359;  Re  Rnddwgton  Land,  1909,  1  Ch.  701,  a  case  of  a  dissolved 
society . 

A  vesting  order  of  land  extends  onlv  to  the  land  itself,  and  not  Arrears  of 
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Deeds 


Mortgagee 
whenatrnstee 
within  Acts. 


Mortgagor 

declared 

trustee. 


to  arrears  of  rent  unless  expressly  included;  and  their  indusion 
should  therefore  he  asked  for  on  the  application  for  the  order: 
see  Flight  v.  Bentley,  7  Sim.  151 ;  Be  Steele,  Gold  v.  Brennm,  53 
L.  T.  716. 

Though  some  douht  is  felt  on  the  point,  it  seems  that  under 
sect.  3-5  a  vesting  order  may  be  extended  to  deeds  required  to  be 
in  the  possession  of  the  new  trustees,  though  the  Court  cannoit 
order  their  delivery  except  in  an  action:  De  Soyres  v.  De  Sot/res, 
87  L.  T.  Notes,  93  (Kay,  J.,  May  24  and  29,  1889). 

A  mortgagee  is  not  a  trustee  so  as  to  enable  the  mortgagor  to 
obtain  a  reconveyance  under  sect.  26  (Be  0 shorn,  12  Eq.  392), 
unless  the  mortgage  is  made  out  of  trust  funds,  as  in  Be  Walker 
(3  C.  D.  209),  or  the  mortgagee  is  strictly  a  trustee  of  the  mort- 
gage for  persons  other  than  the  mortgagor  (Be  Barber,  58  L.  T. 
303;  and  see  Be  O'Gorman,  25  L.  R.  Ir.  93),  or  the  mortgage 
deed  embraces  trusts  which  bring  the  case  within  the  Act :  Be 
Ifnderwood,  3  K.  &  J.  745.  As  to  the  position  of  a  mortgagee 
where  the  mortgage  is  in  the  form  of  a  trust  for  sale,  see  ante, 
p.  307;  and  Be  Underivood,  3  K.  &  J.  745. 

On  the  other  hand,  a  mortgagor  who  has  absconded  may  be 
declared  a  trustee  for  the  mortgagee:  Lechmere  v.  Clamp,  31  Bea. 
578;  Smith  v.  Boucher,  1  Sm.  &  G.  72;  and  cf.  Be  Crowe,  13 
Eq.  26;  Be  Bichard  Mills  cf-  Co.  {Brierly  Rill),  Ltd.,  1905, 
W.  N.  33. 


Form  of 
vesting  order, 


Uncertainty  as  to  Death.] — This  case  is  met  by  sub-sect.  iii. 
of  sect.  26,  which  gives  power  to  make  a  vesting  order  of  kinds 
where  it  is  uncertain  which  of  several  trustees  was  the  survivor; 
and  by  sub-sect,  iv.,  which  replaces  sect.  14  of  the  Trustee  Act, 
1850,  providing  for  a  vesting  order  where  it  is  uncertain  whether 
the  last  trustee  of  lands  is  living  or  dead. 

Death  without  an  Heir  or  Personal  Representative.] — The 
vesting  order  in  this  case  is  made  under  sub-sect.  v.  of  sect.  26. 

If  there  is  no  personal  representative,  the  Court  vests  the  estate 
in  new  trustees  "for  all  the  estate  which  the  deceased  trustee 
had  in  him  at  the  time  of  his  death":  Be  Backstraw,  33  W.  R. 
559;  see  Be  Ambler,  59  L.  T.  210.  But  this  form  should  only 
be  used  in  cases  where  the  Court  is  satisfied  that  there  have  been 
no  dealings  with  the  estate  since  the  death  of  the  last  surviving 
trustee  so  as  to  prejudice  the  rights  of  parties  not  before  the 
Court  by  its  adoption:  Be  Bishop  of  Sannn,  55  L.  T.  313. 
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If  there  have  never  been  any  trustees  of  the  will,  so  that  the 
sole  trustee  is  the  heir  of  the  testator,  a  vesting  order  can  be 
made  on  the  appointment  of  neAV  trustees:  Re  Smirthtmite's 
Trusts,  11  Eq.  251;  but  the  heir  must  be  served:  Gunson  v. 
Simpson,  5  Eq.  332.  Where  the  sole  heiress-at-law  of  the  testator 
had  died  intestate  in  these  circumstances,  an  order  was  made  vest- 
ing the  property  in  new  trustees  for  such  estate  as  was  vested  in 
the  heiress-at-law  at  the  time  of  her  death:  Be  Williams,  36 
C.  D.  231.  Where  a  sole  surviving  trustee  had  died  intestate 
after  the  passing  of  the  Conveyancing  Act,  1881,  an  order  was 
made  vesting  the  property  in  new  trustees  "for  the  estate  therein 
now  vested  in  the  heir-at-law "  of  the  deceased  trustee.  Ad- 
ministration having  been  subsequently  taken  out  to  the  deceased 
trustee,  a  new  order  was  made  that,  notwithstanding  the  previous 
order,  the  land  should  vest  in  the  new  trustees  "for  all  the  estate 
therein  now  vested  in  the  legal  personal  representative"  of  the 
deceased  trustee:  Re  PilUng's  Trusts,  26  C.  D.  432. 

A  sole  trustee  of  copyholds  having  died  without  an  heir  and 
intestate,  an  order,  under  sect.  15  of  the  Act  of  1850  and  the 
Extension  Act,  was  made,  vesting  them  in  the  person  solely  and 
beneficially  entitled,  though  the  effect  was  (as  held  in  Re  Holland, 
16  C.  D.  672)  to  administei-  the  trust:  Re  Godfrey,  23  C.  D.  205; 
and  see  ante,  p.  512;  and  where  a  husband  and  wife  covenanted 
to  surrender  copyholds  to  a  trustee,  but  the  wife  died  without 
surrendering,  leaving  an  infant  heir,  an  order  was  made  vesting 
the  heir's  interest  in  the  trustee  without  surrender  or  admittance: 
Re  Bradley,  54  L.  T.  43. 

Where  the  Crown  had  the  legal  but  no  beneficial  interest  in  an  Crowu. 
estate,  the  Court  made  a  vesting  order:  Re  Martinez,  22  L.  T. 
403;  but  where  the  Crown  had  the  legal  estate  in  the  whole  and 
a  beneficial  interest  ia  a  moiety,  the  Court  having  no  jurisdiction 
to  make  a  vesting  order  against  it  under  the  Trustee  Acts,  it  was 
held  that  the  application  ought  to  be  made  undei'  the  Intestates 
Estates  Act,  1884:  Re  Pratt,  55  L.  T.  312. 

Refusal  to  convey.] — Sub-sect.  vi.  of  sect.  26,  which  replaces 
sect.  2  pf  the  Trustee  Extension  Act,  1852,  deals  with  ^estiug 
orders  where  the  Court  is  satisfied  that  "  the  trustee  has  wilfully 
refused  or  neglected  to  convey"  the  lands  for  twenty-eight  days 
after  demand. 

The  case  of  a  mortgagor  who  has  covenanted  but  failed  to 
surrender  copyholds  is  within  this  sub-section:  Re  Crowe,  13  Eq. 


518  RETIEEMENT,  APPOINTMENT  AND  REMOVAL  OF  TRUSTEES. 

26;  and  eo  is  the  case  of  a  person  who  has  contracted  to  convey 
land:  Re  RutJwem's  Trusts,  1906,  1  I.  E,.  236. 

The  twenty-eight  days  must  have  elapsed  before  the  petition  is 
presented:  Re  Etnox's  Trusts,  1895,  1  Ch.  638;  1895,  2  Ch.  483. 

The  section  applies  only  to  clear  cases,  such  as,  for  instance, 
where  a  conveyance  to  a  new  trustee,  as  to  whose  title  there  is  no 
doubt,  is  demanded,  and  not  to  a  case  v/here  the  title  is  in  dispute, 
or  a  bond  fide  doubt  as  to  the  right  to  a  conveyance  is  entertained: 
Re  Mills, 'iOC.  D.  14. 

The  refusing  trustee  wiU  have  to  pay  the  costs  of  the  appli- 
cation for  the  vesting  order:  Re  Knox's  Trusts,  supra;  Re  Ruth- 
ven's  Trusts,  supra;  Re  Ruddock,  102  L.  T.  89. 

Stock  vested  in  Trustees  abroad,  or  who  cannot  be  found, 
or  where  Death  uncertain.] — The  vesting  order  in  these  cases  is 
made  under  sect.  35. 

A  vesting  order  of  stock  standing  in  the  name  of  an  official) 
liquidator,  who  had  (absconded,  become  bankrupt,  and  could  not 
be  found,  was  made  on  motion  under  sects.  22  and  43  of  thfe 
Trustee  Act,  1850:  Re  Capital  Fire  Ins.  Ass.,  55  L.  T.  633. 
Such  applications  may  now  be  made  on  summons. 

When  a  trustee  is  abroad  and  new  trustees  are  appointed  under 
a  power,  the  Court  will  vest  the  right  to  transfer  stock  standing 
in  his  name  in  the  continuing  trustee  and  the  new  trustees:  Re 
Blaine,  1886,  W.  N.  203.  And  where  a  trustee  is  abroad  and  he 
declines  to  convey  property  not  capable  of  being  vested  in  the 
continuing  and  new  trustee  by  reason  of  the  exceptions  in  sub- 
sect.  3  of  sect.  12,  the  Court  wiU  make  a  vesting  order,  the  new 
trustee  joining  in  the  application;  Re  Keeley,  53  L.  T.  487;  Re 
O'Donnell,  19  W.  R.  522;  cf .  Re  Kenny's  Trusts,  1906,  1  I.  R. 
531. 

Under  this  section  the  Court  will  act  where  the  death  of  a 
trustee  is  not  capable  of  formal  proof:  Re  Bourke,  2  D.  J.  &  S. 
426;  or,  if  he  has  become  a  lunatic,  and  if  the  order  does  not 
involve  the  administration  of  the  trusts,  will  vest  the  right  in 
beneficiaries:  Re  Currie,  10  C.  D.  93;  Re  RoUand,  16  C.  D. 
672;  cf.  Re  Godfrey,  23  C.  D.  205. 

The  Court  may  make,  under  sub-sect.  5,  orders  for  directing 
the  mode  in  which  stock  shall  be  transferred,  and  has  used  this 
power  by  directing  payment  into  Court:  Re  Thornton,  9  W.  E. 
475;  Re  Draper,  9  W.  E.  805;  Re  Dawsm,  3  N.  R.  397. 
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Refusal  to  transfer  Stock,  to  pay  Dividends,  &c.J — The  Court 
A\iU,  under  sub-sect,  (ii)  (d),  which  provides  for  the  refusal  of 
one  of  several  trustees,  make  a  vesting  order  after  twenty-eight 
days'  refusal  of  a  request  by  the  person  absolutely  entitled.  The 
request  may  be  served  on  the  trustee  by  post:  Be  StrUi>e,  1912, 
W.  N.  149.  New  trustees  may  apply  under  this  section:  Ex 
parte  Russell,  1  Sim.  N.  S.  404;  but  not  a  tenant  for  life:  Mac- 
l-eiizic  V.  Mackenzie,  5  De  G.  &  Sm.  338. 

The  order  is  limited  to  dividends  already  accrued :  Be  Hartnall, 
J  De  G.  &  Sm.  Ill;  cf.  Be  Peyton,  2  D.  &  J.  290.  The  refusing 
trustee  need  not  be  before  the  Court:  Be  Crowe,  13  Eq.  26. 

Personal  Representative  refusing,  or  abroad,  or  who  cannot 
be  found.] — Stock  standing  in  the  name  of  a  deceased  person, 
whose  executor  is  abroad,  or  cannot  be  found,  or  refuses  for  twenty- 
eight  days  to  transfer,  or  whose  existence  is  uncertain,  was  for- 
merly vested  under  sect.  25  of  the  Trustee  Act,  1850.  This  section 
is  not  re-enacted  in  terms  by  the  Act  of  1893,  but,  by  reason  of 
the  definition  clause  in  sect.  60,  the  executor  of  a  deceased  trustee 
would  be  a  trustee  within  sect.  35.  This  section,  however,  con- 
tains no  clause  corresponding  with  clause  (v)  of  sub-sect,  (ii)  of 
sect.  26  so  as  to  make  provision  for  the  case  of  the  death  of  a 
trustee  of  stock  without  having  a  personal  representative .  In  such 
a  case  it  would  seem  that  the  Court  has  only  jurisdiction  to  makte 
a  vesting  order  on  the  appointment  of  new  trustees,  and  the  proper 
coui-sc  is  to  apply  to  the  Court  to  make  such  appointment  and  for  a 
vesting  order:  Be  Carres  Trusts,  1895,  1  I.  R.  172.  If  the 
trustees  are  appointed  out  of  Court,  the  only  remedy  is  to  take  out 
limited  administration  to  the  estate  of  the  deceased  trustee;  Ibid,. 
It  was  held  that  persons  in  a  position  to  constitute  thetmselves 
personal  representatives,  such  as  an  executor  who  had  not  proved 
or  next  of  kin  entitled  to  administration,  were  within  the  pur- 
view of  sect.  25  of  the  Act  of  1850:  Re  EUis,  24  Bea.  426;  Be 
Stroud,  1874,  W.  N.  180;  Be  Trubee's  Trusts,  1892,  3  Ch.  55; 
Be  Evnng's  Trusts,  29  L.  R.  Ir.  449.  But  it  is  difficult  to  see; 
how  such  persons  could  be  either  "  trustees  "  or  "  entitled  to  stock  " 
within  sect.  35,  and  in  Be  Carre' fi  Trusts,  supra,  it  was  held  that 
this  section  did  not  apply  to  such  a  case. 

Where  a  trustee  refuses  to  transfer  the  trust  funds  to  noAV 
trustees  appointed  under  a  power,  without  anj-  sufficient  reasons, 
he  may  be  ordered  to  ^y  the  costs  of  an  action  to  compel  him  to 
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make  the  transfer:  Be  Knox's  Trusts,  1895,  2  Ch.  483;  Be  Bud- 
dock,  102  L.  T.  89. 

A  person  who  is  in  effect  absolutely  entitled  to  stock  may  be 
appointed  a  trustee,  so  as  to  obtain  a  transfer  of  it,  where  the 
powei'  of  appointing  new  trustees  is  vested  in  the  representatives 
of  a  surviving  trustee  who  have  not  taken  out  administration  to 
him  or  proved  his  wiU,  as  the  case  may  be:  Be  Price,  1883,  W.  N. 
202. 

Effect  of  Vesting  Order  of  Stock,  &c.j — By  sub-sect.  3  of 
sect.  35,  which  replaces  sect.  26  of  the  Trustee  Act,  1850,  and 
sect.  6  of  the  Extension  Act,  1852,  the  person  in  whom  the  right 
to  transfer  or  call  for  a  transfer  of  stock  is  vested  by  an  order  of 
the  Court  may  transfer  the  stock  to  himself  or  any  other  person, 
according  to  the  order;  and  the  Banks  of  England  and  Ireland 
are  bound  to  obey  the  order  and  not  to  transfer  stock  or  pay  divi- 
dends thereon  except  as  thereby  directed:  sub-sect.  4. 

The  proper  form  of  order  is  to  vest  in  the  trustees  the  right  to 
call  for  a  transfer,  &c.,  and  to  direct  that  the  trustees  transfer  the 
stock  into  their  own  names,  to  be  held  by  them  upon  the  trusts  of 
the  settlement:  Be  Gregson,  1893,  3  Ch.  232;  Be  Price,  1894, 
W.  N.  169;  Ee  JoUffes  Trusts,  68  L.  T.  747. 

But  in  special  cases  the  direction  to  the  trustees  to  transfer  into 
their  own  names  will  be  omitted.  Thus,  where  there  was  a  lia- 
bility upon  certain  shares,  the  order  vested  in  the  trustees  simply 
"  the  right  to  call  for  a  transfer  of  and  to  transfer  "  the  shares  in 
question:  Be  New  Zealand  Trust  and  Loan  Co.,  1893,  1  Ch.  403. 
And  where  the  securities  in  the  names  of  the  old  trustees  are 
unauthorised,  so  that  it  would  be  a  breach  of  trust  in  the  neiw 
trustees  to  hold  them,  an  order  may  be  made  giving  the  right  to 
call  for  a  transfer  to  the  new  trustees,  or  purchasers  from  them, 
the  trustees  undertaking  to  hold  the  proceeds  upon  the  trusts  of 
the  settlement:  Be  Peacock,  14  C.  D.  212. 
Bank  of  As  regards  the  Bank  of  England,  it  is  held  that  the  vesting 

England.         order  should  on  its  face  show  the  facts  making  the  Acts  applicable: 
Be  Ellis,  24  Bea.  426;  Be  Mainwtaring,  26  Bea.  172. 

Copyholds.] — Under  sect.  34,  if  the  vesting  order  of  copyholds 
is  made  with  the  consent  of  the  lord,  the  order  takes  effect  without 
suiTender  or  admittance;  if  a  person  is  appointed  to  convey,  he 
is  to  do  so,  and  the  lord  is — subject  to  all  customs  and  payments 
— to  give  effect  to  his  assurance. 
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When  new  trustees  of  copyholds  have  been  appointed  by,  the  Fines. 
Court  in  the  place  of  a  trustee  ^vho  has  died  and  left  an  heir,  who 
is  abroad,  the  lord  is  not  entitled  to  two  fines :  one  as  on  the  ad- 
mittance of  the  heir,  and  one  on  that  of  the  new  trustees,  leven 
where  by  the  custom  two  would  be  payable,  as  the  claim  is  not 
made  through  the  customary  heir,  but  by  force  of  the  Trustee 
Acts:  Bristow  v.  Booth,  6  C.  P.  80;  S.  C,  sub  nom.  Pater sO^  v. 
Pater  son,  2  Eq.  31.  And  it  may  be  further  observed  that,  in- 
dependently of  the  Acts,  the  lord  is  entitled  to  fines  only  in  respect 
of  devolution  of  the  legal  estate,  and  not  of  dealings  with  the 
beneficial  interest  which  leave  the  legal  estate  unaffected:  Hall 
V.  Bromley,  35  C.  D.  642. 

The  lord  who  does  not  give  his  consent  to  the  vesting  order  is  Consent  of 
not  prejudioed,  and  should  not  be  served  or  appear:    Ayl&s  v. 
Cox,  17  Bea.  584;  Pat&rson  v.  Patersm,  2  Eq.  31;  a  certificate 
of  his  consent,  if  given,  is  enough  where  he  does  consent:  Cooper 
V.  Jmtes,  25  L.  J.  Ch.  240. 

The  fines  and  fees  payable  on  the  admittance  of  new  trusitees  Fines,  how 
must  be  borne  by  the  tenant  for  life  and  remaindermen  in  pro-    °™^' 
portion  to  their  interests:  Be  Bullodk,  91  L.  T.  651. 

Under  Judgment  or  Order  for  Sale  or  Mortgage  of  Land.] — 

After  such  a  judgment,  all  persons  interested  in  the  land  are,  by 
sect.  30  (as  amended  by  sect.  1  of  the  Trustee  Act,  1894),  to  be 
deemed  trustees  within  the  meaning  of  the  Acts:  see  Hancox  v. 
Spittle,  3  Sm.  &  G.  478;  Wood  v.  Beetlestme,  1  K.  &  J.  213; 
Re  Stamper,  46  L.  T.  372.  This  section  is  not  limited  to  persons 
under  disability:  Beckett  v.  Sutton,  19  C.  D.  646. 

Parties  in  Actions  declared  Trustees.] — The  power  to  declare 
any  parties  to  be  trustees  in  actions  for  specific  performance,  par- 
tition, or  exchange,  or  where  a  decree  for  conveyance  has  bfeen 
made,  (whether  arising  in  a  case  of  election  or  otherwise,  including 
the  power  to  declare  that  unborn  persons  are  trustees,  is  given  by 
sect.  31. 

As  to  the  necessity  of  an  action  in  the  case  of  a  vendor  who  is 
not  a  bare  trustee,  see  ante,  p.  33.  In  other  oases  the  Court  can 
make  a  declaration  under  this  section;  but  the  piower  is  discre- 
tionary: Be  Angelo,  5  De  G.  &  Sm.  278. 

The  section  does  Qot  take  away  the  right  of  the  Court  to  make 
a  vesting  order  under  sect.  26:  Be  Buthven,  1906,  1  Ir.  R.  236. 
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Vesting  Order  instead  of  Conveyance  by  Heir,  &c.  of  Mort- 
gagee.]— Under  sect.  29  (which  reproduces  sect.  19  of  the  Trustee 
Act,  1850),  a  vesting  order  may  be  obtained  in  place  of  a  convey- 
ance by  the  heir  or  devisee  or  legal  personal  representative  of  a 
mortgagee  of  land  who  has  died  without  entering  into  possession, 
if  such  heir,  devisee,  or  legal  personal  representative  is  out  of 
the  jurisdiction  of  the  High  Court,  or  cannot  be  found,  or  refuses 
to  convey,  or  it  is  uncertain  who  is  such  heir  or  devisee  or  personal 
representative:  Be  Cooke,  1895,  1  Ch.  700. 

Effect  of  Vesting  Order.] — By  sect.  32  (which  reproduces  sects. 
8 — 15  and  19  of  the  Trustee  Act,  1850,  and  sects.  1  and  2  of  the 
Trustee  Act,  1852),  a  vesting  order  is  to  have  the  same  effect  as 
if  all  proper  and  necessary  conveyances  of  the  land  had  been  duly 
executed.  By  sect.  50,  "conveyance"  includes  the  execution  by 
any  person  of  every  necessary  or  suitable  assurance  for  conveying, 
assigning,  appointing,  surrendering,  or  otherwise  transferring  or 
disposing  of  land  whereof  he  is  seised  or  possessed,  and  wherein  he 
is  entitled  to  a  contingent  right,  together  with  the  performance  of 
all  formalities  required  by  law  to  the  execution  of  the  conveyance. 
An  order  vesting  or  appointing  a  person  to  convey  the  estate  of  an 
infant  tenant  in  tail  in  possession  bai's  the  estate  tail  and  all 
remainders  over:  Re  Montagu,  Faber  v.  Montugu,  1896,  1  Ch. 
549. 

Appointing  a  Person  to  convey.] — By  the  33rd  section  this 
course  may  be  substituted  for  a  vesting  order  where  it  is  deemed 
more  convenient  (as  where  in  a  partition  action  a  beneficiary  is  a 
lunatic:  Re  Watson,  58  L.  T.'509),  or  less  expensive:  Hancox  v. 
Spittle,  3  Sm.  &  G.  478;  Shepherd  v.  Churchill,  25  Bea.  21; 
and  see  Hall  v.  Hale,  51  L.  T.  226,  where  a  person  was  appointed 
to  execute  a  lease. 

For  form  of  order  see  Beale  v.  Bragg,  1902,  1  Ir.  R.  99. 

Removal  of  Trustees. 

General  ^0  general  rule  is  laid  down  by  the  Courts  as  to  the  exercise 

ground  of  Q-f  tiieir  power  to  remove  trustees;  nor,  seeing  that  a  trustee  is 
usually  advised  to  retire  in  lieu  of  having  an  adverse  order  made 
against  him,  are  there  many  authorities  showing  in  what  circum- 
stances the  power  will  be  used,  the  only  guide  being  the  welfare 
of  the  beneficiaries  and  the  fact  tha,t  the  continuance  of  the  trustee 
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would  be  detrimental  to  their  interests:  Letterstedt  v.  Broers,  9 
A.  C.  371,  386  ;  cf.  Assets  Realisation  Co.  v.  Trustees,  dc. 
Inswance  Corporation,  65  L.  J.  Ch.  74. 

In  an  administration  action  the  Court  has  jurisdiction  at  any  Jurisdiction, 
time  during  the  proceedings  to  remove  trustees  if  it  considers 
such  removal  necessary  for  the  preservation  of  the  trust  estate 
or  the  weHare  of  the  cestuis  que  trust,  and  that  notwithstanding 
such  removal  has  not  been  asked  for  by  the  pleadings  :  Be 
Wrightson,  1908,  1  Ch.  789. 

If  a  trustee  for  sale  become  interested  in  an  estate,  by  pur-  Removal  of 
chasing,  or  taking  a  lease  of  it,  or  otherwise,  he  must  have  ceased  *^*^^  ™ 
to  be  a  trustee,  in  order  to  take  the  benefit  {ante,  p.  300);   and  if  trust  estate. 
he  have  not  so  ceased,  he  may  be  removed:  Ex  parte  Reynolds, 
5  Ves.  707;  Be  Phelps,  9  Mod.  357;  Passingham  v.  Sherbom, 
9  Bea.  424. 

The  Court  cannot  under  sect.  25  of  the  Act  remove  a  trustee  Court  cannot 
who  is   desirous    of  continuing   in   the   trust :    Be   Blanchard,  Trustee^c™ 
3  D.  P.  &  J.  131;  Be  Oarty,  10  L.  T.  331;  Be  Dennis,  12 
W.  R.  575;  and  see  Be  Chetwynd,  1902,  1  Ch.  692,  ante,  p.  503. 

In  general  the  removal  in  case  of  misconduct  should  be  asked  Removal  by 
for  in  an  action,  and  not  on  an  application  to  appoint  new  trustees : 
Be  Bridgman,  1  Dr.  &  Sm.  164;  but  a  bankrupt  (Be  Betts,  41 
Sol.  J.  209)  or  felon  (Be  Danson,  48  W;.  R.  73)  has  been  removed 
by  an  order  made  on  an  originating  sumlnons. 

Trustees  destroying  the  trust  property  may  be  removed,  and  Destroying 
be  ordered  to  bear  the  costs  of  appointing  others  :    Ex  parte  ^""^  , 

J^i  °  '^  property. 

Greenhouse,  1  Madd.  92. 

A  trustee  of  a  will  carrying  on  the  business  of  his  testator  wiU  Trustee  set- 
be  removed  from  his  office  if  he  sets  up  a  rival  business,  though  to  *™?  ^P  "^^ 
do  so  does  not  amount  to  a  breach  of  trust:  Moore  v.  M' Glynn, 
1894,  1  Ir.  R.  74. 

The  removal  of  a  trustee  must  be  asked  for  within  a  reasonable  Acquiescence 
time:  Attorney -General  v.  Cvjinfling,  2  Y.  &  C.  C.  C.  139,  150.       ^  ^^^' 

A  refusal  by  trustees  for  no  corrupt  motive  to  exercise  a  purely  Bond  fide 
discretionary  power,  is    no  reason    for  removing  them:   Lee  v.  refusal  to 
Young,  2  Y.  &  C.  C.  C.  532;  see  per  M.  R.  in  Lulce  v.  South  discretion. 
Kensington  Hotel  Co.,  11  C.  D.  127. 

Nor  was  a  refusal  by  the  trustee  of  a  request  by  the  settlor  to  Refusal  to 
take  steps  to  rectify  the  settlement,  under  which  certain  unex-  ^^P^et  trust, 
pected  contingent  advantages  to  children  arose,  held  to  be  a  ground 
for  removal:  O'Keefe  v.  Calthorpe,  1  Atk.  17. 

In  the  pleadings  of  the  plaintiff  to  remove  a  trustee,  it  is  not  Scandal. 
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scandalous  or  impertinent  to  challeng-e  every  act  of  the  trustee  as 
misconduct,  nor  to  impute  to  him  any  corrupt  motive,  nor  to 
allege  that  his  conduct  is  the  vindictive  consequence  of  some 
act  of  the  cestui  que  trust,  or  of  some  change  in  his  situation ; 
Portsmouth  v.  Fellows,  5  Madd.  450. 

But  it  is  impertinent,  and  may  be  scandalous,  to  state  any 
circumstance  as  evidence  of  general  malice  or  personal  hostility: 
Ibid. ;  and  see  Daniell,  Prac.  334. 

The  power  of  the  Court  under  the  Trustee  Acts  is  exercised 
without  regard  to  any  question  of  the  validity  of  the  trust  instru- 
ment: Re  Harrison,  22  L.  J.  Ch.  69;  Re  Matthews,  26  Bea.  463; 
and  see  Att.-Qen.  v.  Ward  (6  Ha.  477),  where  the  trust,  though 
invalid,  was  admitted  by  the  trustees. 

Disagreement  between  trustees  and  cestuis  que  trust  is  not  a 
ground  for  removal  by  tlie  Court:  F order  v.  Davies,  4  D.  F.  &  J. 
139;  Assets  Realisation  Co.  v.  Trustees,  dc.  Insurance  Corpora- 
tion, 65  L.  J.  Ch.  74;  and  see  Att.-Qen.  v.  Clapham,  4 
D.M.  &G.  591. 

But  if  some  of  the  trustees  refuse  to  act  with  a  co-trustee,  who 
is  in  their  opinion  not  dealing  fairly,  the  cestui  que  trust  can 
obtain  the  removal  of  the  latter:  TJvedale  v.  EttricTc,  2  Ch.  Ca. 
130;  sec  Porter  v.  Watts,  21  L.  J.  Ch.  211. 

Where  a  mortgagor  deposits  title  deeds  with  a  bank  and  declares 
that  he  will  hold  the  legal  estate  in  trust  for  the  mortgagees,  with 
power  for  the  mortgagees  to  remove  him  and  appoint  another 
trustee  in  his  place,  the  mortgagees  can  remove  the  trustee  and 
divest  the  legal  estate  out  of  him:  London  and  County  Banking 
Co.v.  Goddard,  1897, 1  Ch.  642. 
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CHAPTER  XXX. 

LIABILITY    OF    TRUSTEES    TO    ACCOUNT — INSPECTION    OF 
TEUST  DOCUMENTS — FURNISHING  INFORMATION. 

It  is  the  first  duty  of  an  accounting'  party,  whether  trustee,  agent,  Duty  to 
receiver,  or  executor,  to  render  accounts  when  properly  called  aMounts 
upon,  and  to  be  constantly  ready  so  to  do:  Freeman  v.  Fairlie, 
3  Mer.  40;  Pearse  v.  Green,  1  J.  &  W.  135,  140.  Moreover,  a 
trustee  must  render  accounts  and  information  to  his  co-trustee: 
see  Be  Linsley,  1904, 2  Ch.  785 ;  and  if  a  suit  is  rendered  necessary  costs  for 
by  the  neglect  to  keep  accounts,  the  trustees  will  be  liable  for  costs :  '^^fai't- 
Pearse  v.  Green,  supra;  Newton  v.  Askew,  11  Bea.  145,  152; 
Be  Linsley,  supra;  The  Millufall,  1905,  P.  at  p.  176.  The  costs 
may  be  limited  to  that  period  in  the  progress  of  the  action  before 
which  the  information  required  and  refused,  or  neglected  to  be 
given,  is  furnished:  Anon.,  4  Madd.  273;  Springett  v.  Dashwood, 
2  Giff.  521;  see  also  Corr  v.  Anderson  (1903,  1  Ch.  90  (affirmed, 
1903,  2  Ch.  279)),  where  an  administrator  of  a  convict's  property 
was  treated  on  the  footing  of  a  trustee  and  liable  to  account. 
From  that  time,  if  the  plaintiff  is  not  satisfied,  and  the  accounts 
are  taken  in  Court  and  turn  out  to  be  substantially  correct,  the 
trustees  will  have  the  costs  of  the  subsequent  proceedings: 
Springett  v.  Dashwood,  supra;  Ottley  v.  Gilhy,  8  Bea.  602. 
Such  subsequent  costs  may  be  made  payable  solely  out  of  the 
plaintiff's  interest  in  the  estate  if  he  is  only  entitled  to  a  share  and 
sues  alone:  Thompson  v.  Clive,  11  Bea.  475.  Ord.  LV.  r.  10 
gives  a  discretion  even  in  the  case  of  an  executor  to  refuse  an  order 
for  administration:  see  ante,  p.  349;  and  compare  Pe  Paddyjfe, 
Peareev.  Radclyjfe,  50  L.  J.  Ch.  317. 

Short  of  general  administration,  an  order  can  be  obtained  for  Procedure, 
accounts  under  Ord.  XV.,  and,  it  seems,  on  the  summons  for 
directions  under  Ord.  XXX.  However,  in  practice  recourse  will 
not  usually  be  had  to  this  procedure,  since  in  cases  where  ordinary 
accounts,  as  distinguished  from  accounts  on  the  footing  of  wilful 
default,  are  sought  an  order  for  accounts  can  generally  be  obtained 
more  expeditiously  and  less  expensively  upon  originating  summons 
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under  Ord.  LV.  r.  3  (c).  It  is,  however,  of  great  importance  to 
bear  in  mind  that  the  Courts  are  slow  to  fix  trustees  with  payment 
of  costs  upon  originating  summons  for  not  rendering  ordinary 
accounts,  and  at  most  merely  deprive  trustees  of  their  costs, 
whereas,  if  any  instance  of  wilful  default  or  active  breach  of  trust 
can  be  proved,  the  trustee  will  in  general  be  liable  to  pay  costs 
and  accounts  on  that  footing  ordered;  but  in  the  latter  case 
proceedings  must  be  by  writ. 

All  persons  interested  in  the  trust  property  have  a  right  to 
demand  particulars  as  to  trust  property  and  as  to  the  mode  of 
dealing  with  it:  Low  v.  Bouverie,  1891,  3  Ch.  at  p.  99;  Ee  Tillott 
(1892, 1  Ch.  86),  where  a  person  contingently  entitled  in  remainder 
to  a  share  in  Consols  was  held  entitled  to  have  an  authority  to  the 
Bank  to  ascertain  what  stop  orders,  notices  or  distringases  had 
been  placed  in  trust  Consols;  but  not  to  a  copy  of  accounts  at  the 
expense  of  the  trust  estate  if  such  interest  is  merely  contingent  or 
reversionary:  Ottley  v.  Gilby,  8  Bea.  602.  Moreover,  a  trustee 
owes  no  duty  to  a  stranger  who  makes  inquiry  with  a  view  to 
making  a  loan  to  a  cestui  que  trust:  Low  v.  Bouverie,  1891,  3 
Ch.atp.  99. 

An  application  to  the  Court  should  not  be  made  with  undue 
haste,  and  solicitors  should  take  care  not  to  rush  into  litigation 
unreasonably,  or  they  may  be  mulcted  in  costs  personally:  Be 
Bartnall,  1895,  1  Ch.  474. 

If  a  person  appointed  a  trustee  and  executor  receives  money 
before  obtaining  probate,  he  cannot  afterwards  refuse  to  render  an 
account  by  declining  to  act  as  a  trustee  or  to  prove  the  wiE;  and 
in  such  a  case  he  was  made  to  pay  the  costs  up  to  decree:  Boynton 
V.  RicMrdson,  31  Bea.  340. 

It  is  not  a  sufficient  ground  for  a  refusal  to  account  that  the 
beneficiaries  have  called  upon  the  trustee  to  act  in  breach  of  the 
trust:  Henry  v.  Macdonald,  15  W.  E.  165;  nor  that  the  trustees 
are  illiterate  persons  incapable  of  keeping  accounts,  for  they  should 
then  employ  Some  one  to  assist  them  :  Wroe  v.  Seed,  4  Giff. 
425,  429. 

If  one  trustee  is  cognisant  of  the  mode  in  which  accounts  are 
being  kept  by  his  co-trustee,  and  sanctions  it,  and  allows  his  cestuis 
que  trust  to  believe  and  to  act  on  the  belief  that  he  has  sanctioned 
it,  he  makes  himself  liable  for  the  truth  of  the  statements  in  the 
account,  and,  if  it  is  shown  that  those  statements  are  false,  he  wiE 
be  ordered  to  make  good  the  defalcations  of  his  co-trustee:  Horton 
V.  BrocMekurst,  29  Bea.  504.     In  cases  where  one  trustee,  being 
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also  the  solicitor  to  the  trust,  is  in  possession  of  all  information  and 
neglects  to  account,  all  the  trustees  will  be  liable  at  the  suit  of  a 
beneficiary,  but  the  solicitor  or  active  ti'ustee  will  be  liable  to 
indemnify  his  co-trustees  and  to  pay  their  costs:  Re  Linsley,  1904, 
2  Ch.  785;  The  MilhmU,  1905,  P.  at  p.  176.  K  it  is  alleged  by 
his  co-trustees  that  a  deceased  trustee  has  taken  an  active  part  in 
the  trust,  the  account  may  be  ordered  against  his  representative 
though  the  plaintiffs  make  no  charge  against  the  deceased  trustee: 
ElweSY.  Barnard,  13  L.  T.  426. 

Neglect  to  keep  accounts  and  vouchers  of  a  trust  estate  which  After  trust 
has  been  finally  wound  up  for  a  considerable  time,  though  it  mar 
not  justify  the  Court  in  directing  the  accounts  to  be  taken  by 
reason  of  the  staleuess  of  the  demand,  may  be  a  sufficient  reason 
for  depriving  the  trustees,  or  their  representatives  if  dead,  of  the 
costs  of  the  action:  Pai/uc  v.  Evens,  18  Eq.  356. 

The  cestui  que  trust  is  entitled  to  inspect  the  accounts  and  Inspection, 
vouchers,  but  not  to  a  copy  of  them  at  the  expense  of  the  trust 
estate:  Ottley  v.  Gilby,  8  Bea.  602;  see  Re  Bos-worth,  Martin  v. 
Lamh,  58  L.  J.  Ch.  432;  Re  TiJlott,  1892,  1  Ch.  86. 

It  seems  doubtful  whether  the  rule  that  a  party  is  not  entitled 
to  sec  books,  &c.  which  belong  to  himself  and  others  not  before 
the  Court,  applies  to  a  case  in  which  a  cestui  que  trust  claims  the 
right  against  a  trustee  A\"ho  is  accused  of  trading  with  trust  money 
in  partnership  with  others  not  before  the  Court :  see  Ti/se  v .  Foster, 
13  Eq.  602;  and  see  Bugdenx.  Tylee,  21  Bea.  545.  In  Freeman 
X.  Fairlie  (3  ]SIer.  29,  43),  Lord  Eldon  said  that  an  executor  in 
such  a  case  could  not  excuse  himself  from  production;  and  see 
Lindley,  Partnership,  505,  506. 

Trustees  are  not  justified  in  refusing  to  allow  the  solicitor  of 
the  cestui  que  trust,  save  for  some  very  strong  reason,  to  inspect 
their  accounts,  though  they  offer  to  show  them  to  the  cestui  que 
trust  or  an  accountant;  and  such  a  refu^  having  occasioned  an 
action,  the  trustees  were  ordered  to  pay  costs  up  to  decree:  Kemp 
V.  Burn,  4  G-iff.  348;  and  see  Jefferys  v.  Marshall,  19  W  E.  94; 
Talbot  V.  Marsh  field,  3  Ch.  622.  And  the  trustee  must  account  Must  account 
unconditionally,  and  not  upon  any  such  terms  as  beiug  allowed  ^™"<i'tion- 
expenses  not  legally  chargeable  by  trustees:  Underwood  v. 
Trower,  1867,  W  N.  83;  but  in  Re  Bosu'orth.  Martin  v.  LamJ? 
(58  L.  J.  Ch.  432),  they  were  held  entitled  to  be  guaranteed 
against  the  expenses  of  rendering  accounts  required  to  be  given, 
though  one  of  the  trustees  was  a  solicitor. 

When  an  account  has  been  furnished,  but  the  cestui  que  trust  Mistake. 
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18  not  satisfied  with  it  and  goes  to  the  Court,  and  it  turns  out  that 
by  an  honest  mistake  the  trustees  had  not  charged  themselves  with 
all  that  was  due  from  them,  they  will  have  their  costs:  Smith 
V.  Cr enter,  24  W.  E.  51 .  But  a  refusal  to  account  on  the  ground 
that  nothing  is  due  from  the  trustees,  which  turns  out  not  to  be 
the  fact,  wiU  render  them  liable  to  costs:  Eglin  v.  Srniderson, 
3  Giff.  434. 

Apart  from  and  in  addition  to  the  duty  of  trustees  to  keep  and 
furnish  accounts,  they  must  afford  all  information  with  regard  to 
any  matter  relating  to  the  trust:  Re  Dartnall,  1895,  1  Ch.  474; 
and  if  they  give  only  partial  information,  that  is  equivalent  to 
concealment,  and  the  cestui  que  trust  would  not  be  bound  by 
acquiescence  in  acts  approved  upon  such  imperfect  knowledge: 
Ryder  v.  Bickerton,  3  Sw.  81;  Walker  v.  Symonds,  3  Sw.  1, 
73,  81. 

A  trustee  is  not  bound  to  assist  his  cestui  que  trust  to  incumber 
his  interest,  and  need  not  inform  the  latter  as  to  notices  and 
charges  he  has  already  given:  Low  v.  Bouverie,  1891,  3  Ch.  at 
p.  99. 

It  is,  moreover,  incumbent  upon  trustees  to  acquaint  persona 
who  have  just  attained  majority  of  their  rights:  Burroufs  v.  WatJs, 
5  D.  M.  &  G.  233;  and  the  protection  given  to  infants  by  the. 
Court  extends  beyond  majority  until  they  are  fully  aware  of  their 
rights,  and  no  release  or  acquiescence  can  bind  them  while  they 
remain  in  ignorance:  Walker  v.  Symonds,  supra,  at  p.  69;  Bur- 
rows V.  Walls,  supra. 

The  jurisdiction  of  the  Court  with  reference  to  directing  the 
accounts  of  a  trust  to  be  taken  is  now  exercised  with  the  limita- 
tions contained  in  the  Rules  of  the  Supreme  Court,  1883,  as  since 
amended  and  extended. 

Only  ordinary  accounts  can  be  taken  under  Ord.  XV.,  and  if 
there  is  a  preliminary  question  to  be  tried,  or  part  of  the  relief 
sought  is  founded  upon  an  alleged  breach  of  trust,  so  that  the 
common  accounts  are  involved  in  the  subsequent  accounts  which 
must  be  taken  if  the  plaintiff  succeeds  at  the  trial,  no  order  ought 
to  be  made  under  the  rule:  Re  Bowen,  Bennett  v.  Bowen,  20 
C.  D.  538;  Re  Gyhon,  Allen  v.  Taylor,  29  C.  D.  834;  nor  under 
Ord.  XXXIII.  r.  2,  before  judgment:  Barber  v.  Mackrdl,  12 
C.  D.  at  p.  538. 

As  to  accounts  being  vouched  out  of  Court  and  disputed  items: 
only  adjudicated  upon,  see  Ord.  XXXIII.  r.  4  (a);  Re  Broum, 
1895,  W.   N.  115. 
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As  to  accounts  being  limited  by  the  operation  of  the  Statutes  statute  of 
of  Limitations,  see  Chap.  XXXVI.,  post;  and  Hmo  v.  Winterto7i,     ^°" 
79L.T.atp.344,n. 

Where  trustees  have  rendered  no  account  or  insufficient  accounts,  Ord.  LV. 
an  order  may  be  made  under  Ord.  LV.  r.  10a,  that  the  application  '■  ^°^' 
stand  over  for  a  certain  time,  and  that  a  proper  account  be  ren- 
dered, with  an  intimation  that  if  this  is  not  done  the  trustees 
may  be  made  to  pay  the  costs  of  the  proceedings:  see  Re  Lock- 
wood,  8  T.  L.  R.  293. 

Special  directions  may  be  gi\en  as  to  the  mode  of  taking  Ord.XXXIII. 
accounts,  and  that  in  taking  them  the  books  of  account  are  to  be  ^'  ' 
taken  as  prima  facie  evidence  of  the  truth  of  their  contents, 
with  liberty  to  the  parties  interested  to  take  objections:  see 
Ord.  XXXIII.  r.  3;  How  v.  Winterton,  79  L.  T.  344,  n.  Under 
the  corresponding  provision  in  the  54th  section  of  15  &  16  Vict, 
c.  86,  old  trust  accounts,  to  which  the  cesfuis  que  trust  had  access 
of  which  they  had  not  a\"ailed  themselves,  were  ordered  to  be  taken 
as  prima  facie  correct:  Banks  v.  Carturight,  15  W.  S.  417;  and 
see  Sleight  v.  Lawson,  3  K.  A-  J.  '293. 

Unless  the  Court  otherwise  orders,  the  condition  and  accounts  ■^"<Jitof 

trust 

of  any  trust  shall,  on  an  application  being  made  and  notice  given  accouBts. 
in  the  prescribed  manner  by  any  trustee  or  beneficiary,  be  audited 
by  such  solicitor  or  public  accountant  as  may  be  agreed  upon,  or 
in  default  of  agreement  by  the  public  trustee  or  some  person 
appointed  by  him:  Public  Trustee  Act,  1906,  s.  13;  see  further 
as  to  this,  post,  pp.  721,  731. 
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The  appointment  of  a  receiver  has  always  been  a  matter  in  the 
discretion  of  the  Court.  And  by  the  25th  section,  sub-sect.  8,  of 
the  Judicature  Act,  1873,  a  receiver  may  be  appointed  by  an  inter- 
locutory order  in  all  cases  in  which  it  shall  appear  to  the  Court 
to  be  "just  or  convenient"  that  such  order  should  be  made,  and 
such  order  may  be  made  upon  such  terms  and  conditions  as  the 
Court  shall  think  fit.  This  section  enables  the  Court  to  appoint 
receivers  in  cases  in  which  it  used  not  to  do  so  previously:  per 
Lindley,  M.  R.,  Cummins  v.  Perkins,  1899,  1  Ch.  p.  20;  Char- 
rington  d  Co.  v.  Camp,  1902,  1  Ch.  386,  389;  see  Ord.  L..n-.  6, 
16,  and  Daniell's  Chancery  Practice,  Chap.  XXVII. 

There  must  be  a  properly  constituted  legal  personal  represen- 
tative before  the  Court  if  the  application  for  a  receiver  is  made  in 
proceedings  commenced  by  originating  summons  under  Ord.  LV. 
r.  3:  Re  Leaslt,  65  L.  T.  199.  The  usual  course,  where  there  is 
no  properly  constituted  person,  is  to  apply  for  a  receiver  pending 
a  grant;  Re  Wengr,  1911,  W  X.  129.  The  application  can  be 
made  in  any  Division  after  ^wit  issued:  Salter  v.  Salter,  1896, 
P.  291 ;  see  Re  Green,  1895,  W.  X.  69.  It  is  usually  made  to  the 
Probate  Division,  but  it  is  sometimes  more  convenient  to  apply 
in  the  Chancery  Division:  see  Re  Parker,  12  C.  D.  293;  cf.  Re 
Shephard,  43  C,  D.  at  p.  136;  In  Bonis  S.  Moore,  1892,  P  145. 
Such  receiver  pendente  lite  may  be  sued  in  a  creditor's  action 
for  adminstration  of  deceased's  estate;  Re  Tolem<in,  1897,  1  Ch. 
866.  Leave  to  sue  is  not  necessary;  Ihid.  A  receiver  will  not 
be  appointed  when  the  object  is  to  defeat  an  executor's  right  of 
retainer:  Re  Wells,  Molony  v.  Brooke,  45  C.  D.  569. 

The  Court  does  not  remove  the  control  of  the  trust  estate  from 
trustees  upon  slight  grounds,  but  it  wdll  do  so  if  there  is  a  mani- 
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f est  abuse  of  the  trust  by  wasting  the  propertj,  not  from  a  single 
act,  but  an  habitual  and  prospective  course  of  dealing,  bringing 
the  property  into  danger,  which  due  care  would  have  prevented: 
Middleton  v.  Dodsivell,  13  Ves.  266;  Barkley  v.  Eeaij,  2  Hare, 
308;  Be  Somerset's  Se-ttlmieuf,  93  L.  T.  Notes,  246. 

The  existing  or   expected   insolvency   of   a  trustee,  especially  insoiTenoy 
where  his  co-trustees  consent  to  the  application,  is  a  sufficient  °**™st«e- 
ground:  Gawthorpe.  v.  Gatifthorpe,  1878,  W    N.  91;  Ee  H.  (1 
CD.  276),  M'here  the  trustees  were  carrying  on  at  a  loss  the  busi- 
ness of  the  testator,  and  were  on  the  verge  of  bankruptcy,  and 
the  order  was  made  ex  parte  before  sei-vice  of  the  writ. 

If  before  defence  it  is  alleged,  and  not  effectually  denied,  that  Bankruptcy, 
the  trustee  is  bankrupt,  or  that  a  cessio  bonorum  to  a  trustee  for 
creditors  has  been  made,  a  receiver  will  be  appointed:  Scott  v. 
Becker,  4  Price,  346;  Be  Hopkins,  Douwt'Y.  Hauitin,  19  C.  D.  61; 
and  the  fact  that  proceedings  to  annul  the  bankruptcy  have  been 
taken  is  not  a  gi'ound  for  refusing  the  order:  Langley  v.  Haiak,, 
•3  Madd.  46.  And  the  order  will  be  made  without  the  trustee  in 
bankruptcy  being  before  the  Court:  Be  Johnson,,  Steele  v.  Cobham, 
1  Ch.  325;  and  although  the  testator  may  have  known  that  bank- 
ruptcy proceedings  had  been  taken  against  the  trustee:  Langley 
V.  Hawk,  supra;  see  Gladdon  v.  Stoneman,  1  Madd.  143,  n. 
Where  one  of  two  executors  is  bankrupt,  but  the  other  is  vialling 
to  act,  there  is  no  necessity  to  appoint  a  receiver:  Bowen  v. 
BlnJlips,  1897,  1  Ch.  174. 

But  the  mere  poverty  of  the  trustee,  which  must  have  been  Poverty, 
known  to  the  testator,  is  not  a  ground  for  appointing  a  receiver: 
Howard  v.  Papera,  1  Madd.  142.     In  such  a  case  misconduct, 
waste,  or  the  like  must  also  be  shown:   Anon.,  12  Ves.  4;  and 
coupled  with  bad  character,  drunken  and  violent  conduct,  poverty  Bad 
is  an  element  to  be  taken  into  consideration:    Everett  v.  Pry-  character. 
thergch,  12  Sim.  367. 

When  it  appears  that  part  of  the  trust  estate  has  been  lolst,  Breach 
there  is  a  prima  facie  case  of  breach  of  trust  which  warrants  the  °  *™^*' 
appointment  of  a  receiver:  Evans  v.  Coventry,  5  D.  M.  &  G.  918; 
so,  also,  where  there  has  been  a  failure  to  get  in  trust  property, 
and  it  has  been  left  outstanding  on  improper  securities,  or  to  raise 
a  fund  for  the  maintenance  of  infants:  Bichm'ds  v.  Perkins,  3 
Y.  &C.  C.  C.299. 

When  a  beneficiary  obtained  an  oi'der  for  payment  in  respect  of  Receiver 
a  breach  of  trust,  North,  J.,  declined  to  appoint  a  receiver  of  all  equitable 
the  trustee's  property  by  way  of  equitable  execution,  and  declared  execution 
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that  the  practice  was  to  examine  the  trustee-debtor  under 
Ord.  XLII.  r.  32,  as  to  his  property:  Hamiltony.  Brogdm,  1891, 
W.  N.  14;  35  Sol.  J.  306. 

If  the  trustees  disagree,  and  the  tenant  for  life  cannot  obtain 
payment  of  his  income,  a  receiver  may  be  appointed:  Bagot  v. 
Bagot,  10  L.  J.  Ch.  123;  Wilsonv.  Wilson,  2  Keen,  249;  so,  too, 
when  in  consequence  of  disagreement  the  funds  were  invested  in 
the  names  of  the  trustees  other  than  the  dissentient  trustee:  Swale 
V.  Swale,  22  Bea.  584. 

It  seems  that  upon  the  refusal  by  all  the  trustees  to  act,  save 
one,  a  receiver  may  be  appointed  at  the  instance  of  all  the  bene- 
ficiaries: Tait  V.  Jenkins,  1  Y.  &  C.  C.  C.  492;  Palmer  v.  Wright, 
10  Bea.  234,  237;  Sivale  v.  SiDale,  supra.  But  the  disclaimer, 
inaction,  or  absence  abroad  of  one  of  several  trustees  is  not  alone 
a  ground  for  the  appointment  of  a  receiver  {Browell  v.  B,eed,  1 
Hare,  434),  though,  of  course,  the  absence  abroad  of  a  sole  trustee 
is  a  sufficient  ground:  Noad  v.  Backhouse,  2  Y.  &  C.  C.  C.  529; 
Smith  V.  Smith,  10  Hare,  App.  Ixxi. ;  as  also  where  all  the  trustees 
save  one,  who  consents,  are  dead  or  out  of  the  jurisdiction:  Tidd 
V.  Lister,  5  Madd.  433. 

It  has  been  held  that  a  denial  of  the  trust  by  the  trustee  may 
justify  the  appointment  of  a  receiver:  Sheppard  v.  Oxenford,  1 
K.  &  J.  491,  499;  and  so  where  a  secret  trust  is  denied  by  the 
alleged  trustee:  Pod-more  v.  Gunning,  7  Sim.  644. 

Where  trustee.?  under  one  instrument  accepted  additional  trusts 
under  another  instrument  intended  to  support  a  title  as  against 
the  original  trusts,  the  duties  of  the  trustees  being  thus  manifestly 
conflicting,  a  receiver  was  appointed:  Talbot  v.  Scott  (4  K.  &  J. 
96),  a  case  before  the  Judicature  Act,  1873,  which  is  now  not 
regarded  as  law:  Berry  v.  Keen,  51  L.  J.  Ch.  912;  but  whenever 
the  land  is  vacant,  or  a  case  of  waste  can  be  shown,  then  there  is 
jurisdiction  to  appoint  a  receiver  before  judgment  as  against  the 
person  claiming  the  legal  title  or  actually  in  possession:  Foxwell 
V.'  Van.  Grutten,  1897,  1  Ch.  64;  John  v.  John  (1898,  2  Ch.  573), 
where  the  defendant's  title  seemed  shadowy;  see  Charrington  d; 
Co.  V.  Camp,  1902,  1  Ch.  386. 

A  receiver  may  be  appointed  as  against  a  tenant  for  life  who  is 
bound  to  renew  leaseholds,  and  there  appears  to  be  a  danger  that 
he  wiU  fail  in  that  duty:  Bennett  v.  ColJeij.  2  M.  &  K.  225,  233. 

When  trustees  have  to  manage  a  business, -and  they  are  not 
themselves  qualified  for  the  purpose,  they  should  agree  in  appoint- 
ing a  manager,  and  if  they  do  not  the  Court  will  appoint  a  receiver 
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and  manager:  Eart  v.  Denham,  1871,  W.  N.  2;  see  Be  Bignell 
(1891,  2  Ch.  59),  where  ,a  trustee  was  apjaointed  receiver  and 
manager  and  allowed  remuneration. 

When  trustees  fail  to  pay  into  Court  money  ordered  to  be  paid  Receiver 
in,  sequestration  or  attachment  is  the  appropriate  remedy,  but  the  seque^mion. 
Court  has,  under  sect.  25  (8)  of  the  Judicature  Act,  jurisdiction 
to  appoint  a  receiver,  as  being  "just  or  convenient":  Be  Con&y, 
Coney  v.  Bennett,  29  C.  D.  993;  Be  Pemberton,  1907,  W.  N. 
118. 

Whei-e  a  defaulting  trustee  who  was  in  prison  refused  to  hand  Writ  of 
over  trust  securities  to  a  receiver  of  the  trust  estate,  a  writ  of  ^^^^t*"""^- 
assistance  was  issued:  Be  Taylor,  1913,  W.  N.  212. 

A  trustee  who  has  active  duties  of  management,  leasing,  or  the  Who 
like,  to  perform,  and  ^vho  is  looked  to  for  the  purpose  of  checking  ^PPO'^t^a. 
the  receiver,  will  himself  not  usually  be  appointed  receiver :  Sutton 
V.  Jones,  15  Ves.  584;  certainly  not  at  a  salary,  and  even  then 
only  if  no  other  lit  person  can  be  found  to  act:  Ibid. ;  but  this  is 
not  an  inflexible  rule;  and  in  Be  Bignell  (1892,  1  Ch.  59)  a 
trustee  was  allowed  remuneration,  though  the  judgment  under 
which  he  was  appointed  was  silent  as  to  remuneration. 

As  to  the  persons  who  will  be  appointed,  see  DanieU's  Chancery  Practice. 
Practice,  ,Chap.  XXVII.     And  as  to  the  practice  with  reference 
to  the  appointment,  see  Ibid. 

Compulsory  Payment  and  Transfer  of  Trust  Funds  into  Court. 

Whenever  trust  property  has  been  invested  in  an  unauthorised  When  ordered 

manner,  or  is  in  danger  of  being  lost,  the  Court  will,  upon  the  admissions. 

admission  of  the  trustee  of  the  fund  being  in  his  hands,  secure  it 

by  ordering,  before  the  trial,  that  it  be  brought  into  Court;  and 

it  follows  that  the  trustee  cannot  protect  himself  in  such  cases 

by  alleging  an  improper  application  of  the  fund:  Wiglesworth  v. 

Wiglesuxyrth,  16  Bea.  269;  Boy  v.  Gibbon,  4  Ha.  65;  Freeman 

V.  Cox,  8  C.  D.  148. 

A  payment  into  pourt  may  be  ordered  upon  the  admission  Ord.  XXXII. 

of  the  accounting   party  of  a  sum    being    due   from    him:    see  ^'   ' 

Ord.  XXXII.  r.  6 .    Under  this  order  all  the  plaintiffs  in  the  action, 

and  not  merely  some,  must  join  in  the  application:  Be  Wright, 

Kirke  v.  North,  1895,  2  Ch.  747.     The  Court  has  a  discretion, 

and  the  order  on  admissions  under  this  Oi'der  is  not  a  matter  of 

right:  Ibid,  at  p.  750. 

An  order  for  payment  into   Court   will  not  be   made  upon  Payment  into 

Court  upon 
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ongrinatmg- 
summons. 


Nature  of 
admission. 


limited 
admission. 


Admission  by 
not  answering 
affidavit. 


Admission 
before  action . 


Admission 
and  appro- 
priation of 
money. 


originating  summons  under  Ord.  LV  r.  3  (d),  unless  there  is  an 
admission  that  the  money  is  actually,  i.e.,  at  the  time  of  the 
application,  in  the  hands  of  the  defendant:  Nutter  v.  Holland, 
1894,  3  Ch.  408.  It  was  considei-ed  sufficient  if  the  admission 
Avas  made  by  affidavit  or  on  oath  on  an  oral  inquiry.  But,  as  was 
pointed  out  by  Jessel,  M.  R.,  in  London  Syndicate  v.  Lord 
(8  C.  D.  at  p.  90),  it  is  unnecessary  that  it  should  be  on  oath  at 
all,  and  it  may  be  a  purely  voluntary  statement.  Moreover,  it 
may,  as  in  that  case,  be  made  through  an  agent,  an  accountant 
deputed  by  the  defendant  to  state  the  account  for  him  in  such  a 
way  as  to  bind  himself  by  the  result.  Such  an  admission  may  be 
acted  upon,  and  the  amount  probably  due  ordered  into  Court, 
leaving  the  defendant  to  apply  to  discharge  the  order  if  a  mistake 
has  been  made. 

If  the  trustee  admits  the  receipt  of  the  fund,  but  alleges  that  he 
has  made  payments  out  of  it,  the  amount  of  the  payments  may  be 
verified  by  affidavit,  and  the  balance  ordered  to  be  paid  in:  Arum., 
4  Sim.  359;  Roy  v.  Gibbon,  4  Ha.  65;  however,  the  admission, 
where  it  appears  that  the  money  was  under  the  control  of  the 
trustee,  justifies  an  order  for  payment  in  of  the  whole  amount:  Be 
Benson,  1899,  1  Ch.  39;  see  Crompton  and  Evans'  Union  Bank 
V.  Burton,  1895,  2  Ch.  at  p.  714. 

An  admission  is  sufficiently  showii  by  allegation  in  an  affidavit 
by  the  plaintiff  that  the  money  was  paid  to,  and  ought  still  to  be 
in  the  hands  of,  the  defendant,  the  affidavit  being  unanswered, 
and  the  defendant  not  appearing  on  the  motion:  Freeman  v.  Cox, 
8  C.  D.  148;  Ee  Bemy,  1894,  1  Ch.  499,  per  North,  J.;  but  see 
yemlle  v.  Mathewman  (1894,  3  Ch.  345),  where  HerscheU,  L.  C, 
points  out  that  the  principle  of  Freeman  v.  Cox  will  not  be 
extended. 

An  admission  made  before  action  is  sufficient  to  support  a 
motion  for  payment  into  Court,  as  by  letters  written  showing 
receipts,  or  a  recital  in  a  settlement  executed  by  the  trustee,  stating 
the  funds  transferred  to  him:  Hampden  v.  WaUis,  27  C.  D.  251; 
Porrett  v.  White,  31  C.  D.  52,  which,  however,  was  decided  by  the 
Court  of  Appeal  on  the  ground  that  the  affidavit  had  not  been 
answered,  as  in  Freeman  v.  Cox,  supra.  Payment  into  Court  may 
also  be  ordered  on  motion  upon  an  admission  in  a  defence:  see 
Be  Barker,  Hetherington  v.  Longrigg,  10  C.  D.  162. 

Whei-e  the  trustee  failed  to  show  that  moneys  come  to  his  hands, 
though  alleged  to  have  been  paid  away,  were  not  under  his  control, 
he  was  ordered  to  pay  the  amount  into  Court:  Be  Benson,  supra; 
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but  where  the  money  was  received  and  the  defendant  in  answer 
explains  on  affidavit  that  the  money  has  been  paid  away  the  Court  Money  paid 
may  decline  to  oixier  payment  in;  ^ewille  v.  Mathemman,  su-pra;  ^'^^y- 
Cromptoii  and  Evwis'  Union  Bank  v.  Burlmu  supra. 

Where  an  account  has  been  ordered,  and  it  apjDears,  on  looking-  Aniount 
at  the  account  and  the  facts  of  the  case,  that  at  least  a  specified  upon  account, 
amount  must  be  due  from  the  defendant,  the  Court  will  now  order 
that  amount  to  be  paid  in  before  the  Master's  certificate:  Binns 
V.  Parr,  7  Ha.  288;  BniDie  v.  English,  18  Eq.  524;  London 
Syiwiicate  v.  Lord  (8  C.  D.  84),  where  the  accounts  had  been 
referred  to  two  accountants,  one  chosen  by  the  defendant,  and 
their  report  showed  the  amount  due  as  being  made  up  of  undis- 
puted irreducible  items  of  charge.  This  decision  was  founded  on 
Brown  v.  Z)e  Tmtet  (4  Russ.  126},  where  a  large  sum  was  ordered 
to  be  paid  into  Court  because  on  the  evidence  it  aj)peared  that  even 
a  larger  balance  must  be  due  from  the  defendant.  In  Dunn  v. 
Campbell  (27  CD.  254,  u.),  the  Master  of  the  RoUs  looked  at  the 
account,  rejected  certain  items,  turned  the  balance  against  the 
defendant,  and  ordered  him  to  paj-  it  into  Court .  These  cases  were 
followed  by  Stirling,  J.,  in  Wanklyn  v.  Wilson,  35  C.  D.  180; 
and  see  Re  Hyatt,  Bowles  v.  Hyatt,  38  C.  D.  609. 

Alero  verbal  admission,  if  established,  is  sufficient;   Tie  Beeny  verbal 
(1894,  1  Ch.  499),  where  the  defendant  did  not  appear.  admission. 

In  Hollis  v.  Burton  (1892,  3  Ch.  226)  a  defendant  by  mistake  Admission  by 
admitted  that  trust  money  was  in  his  hands  when,  in  fact,  it  was  ""***  ®" 
not,  and  never  had  been,  and  the  Court  of  AjDpeal  allowed  the 
mistake  to    be    set    right,  but    nevertheless,  as  a  condition    for 
amending  the  defence,  ordered  the  money  to  be  paid  into  Court. 

An  admission  that  the  trustee  is  a  debtor  to  the  estate  justifies  Where  trustee 
the  order  on  the  gi'ound  that,  though  a  mere  money  demand,  the  aebtOT*^to°'^  ^^ 
hand  to  pay  and  the  hand  to  receive  is  the  same:  Richardson  v.  estate. 
Bank  of  England,  4  M.  &  Cr.  165;  Re  Bourne,  1906,  1  Ch.  697. 

Solicitors  of  the  trustees  who  have  received  money  with  notice  of  Order  against 
the  trust  may  be  ordered  to  pay  it  into  Court,  as  they  have  no  1°^^^^"^ 
better  title  than  their  clients:  Stuniar  v.  Evans,  34  C.  D.  470; 
Re  CairoU,  1902,  2  Ch.  175;  or  directors  as  trustees  for  the  com- 
pany: Hagell  v.  Currie,  2  Ch.  449;  or  agents:  Dunne  v,  English, 
18  Eq.  524.  But  whei-e  solicitors  handed  over  under  an  arrange- 
ment half  the  profit  costs  in  an  administration  action  to  one  of 
the  trustees,  it  was  held  that  the  amount  could  not  be  ordered  to 
be  paid  into  Court  upon  a  summons  in  that  action;  Re  Thorpe, 
Vipant  V.  RadcUfe,  1891,  2  Ch.  360;   on  the  other  hand,  the 
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Court  has  jurisdiction  to  order  payment  into  Court  of  money 
received  by  a  solicitor  for  his  client,  and  wrongfully  withheld,  and 
may  enforce  such  order  by  attachment;  Re  H.  A.  Grey  (1892,  2 
Q.  B.  440),  where  the  Court  exercised  its  disciplinary  jurisdiction. 

br^h  of"  Where  the  trustees  have  a  discretion  as  to  investments,  though 

trust.  that  would  not  prevent  the  Court  from  ordering  a  payment  in, 

especially  where  a  wrong  investment  has  been  made,  or  is 
threatened,  yet  no  order  would  be  made  if  the  trustees  are  about 
to  exercise  their  discretion  in  a  proper  way:  Talbot  v.  Marshfield, 
2  Dr.  &  Sm.  285.  And  although,  generally,  the  admission  must 
include  the  fact  of  a  misapplication  in  the  nature  of  a  breach  of 
trust  [Meyer  v.  Monfriou,  4  Bea.  -343;  Talbot  v.  Marshfield,  2 
Dr.  &  Sm.  28oj,  it  has  been  held  that  it  is  sufficient  if  the  trustee 
admits  that  the  fund  is  in. his  hands  without  saying  how  it  has 
been  applied,  leaving  him,  after  payment  in,  to  discharge  himself 
by  showing  that  it  has  been  properly  invested;  Hinde  v.  BlaJce, 
4  Bea.  597;  but  see  as  to  this  Fxdter  v.  Jackson,  6  Bea.  424. 

There  must  be  some  evidence  to  show  that  the  trust  funds  are 
in  jeopardy,  in  order  to  obtain  their  lodgment  in  Court:  Ross  v. 
Rrm,  12  Bea.  89;  Re Braithicaite,  Braitlmaitev.  Wallis,  21  C.  D. 
121;  at  least  where  the  application  is  made  before  the  hearing: 
Ross  \.  Ross,  supra;  Chaffers  v.  Readlam,  22  L.  J.  Ch.  1038; 
Ingle  v.  Partridge,  32  Bea.  661. 

Who  may  Any  person    solely  entitled    to    the   fund,  or  having  such  an 

interest  with  other  persons  as  entitles  him  on  behalf  of  himself 
and  the  others  to  have  it  secured,  may  obtain  the  order:  Freeman 
X.  FairJie,  3  Mer.  29.  But  a  plaintiff  may  move  on  a  prima  facie 
title  admitted  by  the  defendant,  if  it  appears  probable  that  he  wiU 
establish  it  at  the  trial:  Bolder  v.  Bank  of  England,  10  Ves.  352; 
and  see  Dubless  v.  Flint,  4  AI.  <fe  Cr.  502;  McHardy  v.  Hitchcock, 
11  Bea.  75;  Whitmore  v.  Tnrquand,  1  J.  &  H.  296;  Symonds  v. 
Jenkins,  24  W.B..  512. 

In  one  case  the  trustee  was  allowed  to  traverse  the  plaintiff's 
title:  Domville  v.  Solly,  2  Euss.  372.  And,  in  general,  the 
plaintiff  must  rely  on  his  o^vn  case,  and  not  upon  an  admission  by 
the  defendant,  showing  that  iu  some  other  right  the  fund  ought 
to  be  brought  in;  and  no  order  would  be  made  under  such  circum- 
stances, unless  the  facts  would  involve  an  admission  of  a  breach 
of  trust:  Proudfoot  v.  Hume,  4  Bea.  476;  Ingle  v.  Partridge,  32 
Bea.  661;  and  see  Wiglesworth  v.  Wiglesworth,  16  Bea.  271. 
But  even  under  the  old  practice,  if  the  title  was  not  denied  by  the 
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answer,  though  not  admitted,  the  order  was  made:  Symonds  v. 
Jenkins,  supra. 

A  plaintiff,  who  is  merely  coutingeutlj  entitled  to  the  fund,  piaintifl  con- 
may,  on  sufficient  cause  shown,  have  it  paid  into  Court:  Barilett  ^§^^f^ 
V.  Bwtlett,  4  Ha.  631;  Manyai  v.  Manyat,  23  L.  J.  Ch.  876; 
(roveinesnet^'  Institution  v.  Ruahbridger,  18  Bea.  467;  Bromley 
V.  KeUy,  18  W   E.  374. 

The  right  of  the  plaintiff  to  have  money  brought  into  Court  Right  must  be 
must  be  undisputed,  or  at  least  not  bond  fide  disputed:  and  thus,  ^°  '^^"**  ' 
M'heru  the  application  was  made  on  the  footing  of  a  constructive 
trust,  raised  against  directors,  of  money  received  by  them,  and 
they  denied  that  it  had  been  received  in  the  wa^^-  alleged,  the 
Court  refused  to  oi-der  it  to  be  brought  in:  Hagdl  v.  Currie, 
2  Ch.  449;  and  see  Symond^i  v.  Jenkins,  24  W .  E,.  512;  Bank  of 
Turkey  v.  Ottmnan  Co.,  2  Eq.  366;  HolUs  v.  Burton  (1892,  3 
Ch.  226},  where  an  admission  was  made  in  answer  to  interroga- 
toriei  and  afterwards  bond  fide  disputed  and  a  mistake  established. 

Interest  on  the  amount  has  not  generally"  been  ordered  to  be  Interest, 
paid  in  (Wood  v.  Downes,  IV    &  B.  49);   unless  where  it  has 
been  shown  to  have  been  made:  Freeman  v.  Fairlif.  3  Mer.  29: 
MMdleton  v.  CJiiihester,  6  Ch.  152;   but  see  Staniar  v.  Evans, 
34  C.  D.  470. 

An  order  for  payment  into  Court  may  be  made  though  all  the  Parties, 
parties  interested  are  not  before  the  Court:  Wilton  v.  Hill,  2 
D.  M.  &  G.  807;  Hama>id  v.  Walker,  3  Jur.  ]S\  S.  686;  cf. 
LeiielUn  v.  Cohbold,  1  Sm.  &  G.  572.  Although  the  application  Order  at  trial. 
is  usuallj"  made  before  the  trial,  it  may  be  made  at  the  trial  without 
any  special  notice  of  motion:  Isaacs  v.  Weather  stone,  10  Hare, 
App.  XXX. 

Unless  a  suggestion  is  made  that  the  fund  is  in  danger,  a  reason-  Time  for 
able  time  is  allowed  for  compliance  with  the  order:   Vigrass  v.      " 
Binfield,  3  Madd.  62;  Payne  v.  Collier,  1  Ves.  Jun.  170;  Wyatt 
V.  Sharratt,  3  Bea.  498;  SimffieUx.  Nelson,  1876,  W   X.  255. 

It  appears  that,  besides  the  ordinary  mode  of  enforcing  the  Receiver. 
order  by  attachment,  a  subject  next  to  be  considered,  a  receiver 
may  be  aippointed  of  au^-  property  of  the  trustee:  see  Re  Whiteley, 
Leoi-oyd  v.  Whiteley,  56  L.  T.  856. 

If   the   trustee   does   not  appear  in  the   action,  an   order   for  Non- 
payment of  a  balance  under  the  judgment  having  been  personally  of  tmstee"* 
sei-ved  upon  him,  a  notice  of  motion  for  leave  to  issue  an  attach- 
ment for  non-payment  may  be  filed:  Re  Morris,  Morris y .  Fowler, 
44  CD.  151. 
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Order  must 
he  in  terms 
"  to  pay,' 
not  merely 
"to  recover,' 
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Debtors  Act. 


Ireland. 


Term  of  im- 
prisonment. 


"Default"  is 
an  offence. 


Stock. 


Attachment  for  yon-payment. 

Under  Ord.  XLII.  rr.  4  and  24,  an  order  for  payment  into 
Court  may  be  enforced  by  attachment  in  cases  in  which  attach- 
ment is  authorised  by  law;  "attachment"  her©  means  attachment 
of  the  person:  He  Greer,  1895,  2  Ch.  217  Thus,  where  an  order 
for  payment  in  is  once  made  against  a  trustee,  it  may,  subject  to 
the  discretion  vested  in  the  Court  under  the  Act  of  1878  {post), 
be  enforced  by  attachment:  Ee  Twnhidl  (1900,  1  Ch.  180),  where 
a  married  woman  administratrix  failed  to  coniply  ^^^.th  an  order 
for  pai'ment  in  of  money  in  her  hands  forming  part  of  the  trust 
estate:  Be  Morris,  Morris  v.  Fon-ler,  44  C.  D.  151;  Ee  Lord 
Bei-tmck,  81  L.  T.  722,  (C.  A.j  797;  it  must,  however,  always  be 
shown  that  the  money  so  ordered  to  be  paid  in  was  under  the 
trustee's  control  or  in  his  possession  (Debtors  Act,  1869,  s.  4)  at 
some  time:  Ibid,  at  p.  798;  and  a  finding  by  the  Master's  certifi- 
cate, which  in  no  way  distinguishes  between  actual  and  construc- 
tive receipt,  fails  to  show  that  the  money  was  in  the  trustee's 
possession  or  under  his  control:  Ee  Feicster,  1901,  1  Ch.  447. 

If  the  judgment  or  order  is  that  ''  the  plaintiff  do  recover " 
certain  moneys,  a  four-day  order  cannot  subsequently  be  obtained 
and  enforced  by  attachment:  Ee  Oddij,  Major  v.  Harness,  1906, 
1  Ch.  93;  Ee  Greer,  1895,  2  Ch.  217;  Ord.  XLII.  r.  3. 

The  Debtors  Act,  1869  (32  &  33  Vict,  c!  62),  s.  4,  abolishes 
imprisonment  for  debt,  but  sub-sect.  3  of  the  same  section  excepts 
the  case  of  "  default  by  a  trustee,  or  jjerson  acting  in  a  fiduciary 
capacity,  and  ordered  to  pay  by  a  Court  of  Equity  any  sum  in 
liis  possession  or  under  his  control."  The  corresponding  Irish 
Act  is  35  &  36  Vict.  c.  57  (s.  5). 

No  person  within  the  exception  can  be  imprisoned  for  moi'e  than 
a  year :  sect .  4 .  The  term  will  be  computed  from  the  date  of  the 
imprisonment,  notwithstanding  a  release  for  paxt  of  the  term  and 
subsequent  re-arrest:  Church's  Trustee  v.  Hibbard,  1902,  2  Ch. 
784,  per  Mathew,  L.  J. 

The  order  for  attachment  is  in  the  natui-e  of  a  punishment  for 
an  offence,  and  once  an  order  has  been  made  for  attachment  a 
second  order  cannot  be  made,  because  the  offence  has  been  purged: 
Church's  Trustee  v.  Hibbard,  1902,  2  Ch.  784;  see  Ex  parte 
Edgcome,  1902,  2  K.  B.  403,  409. 

This  provision  extends  to  the  non-transfer  of  stock  ordered  to 
be  transfen-ed  into  Court:  Digby  v.  Turner,  21  W    B.  471;  but 
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&ee  Linwood  v.  Andrews,  31  Sol.  J.  -110;  Crunin  v.  Ticiubairow. 
1SS7,W   X.201. 

By  the  Debtors  Act,  1878  (41  &  42  Vict.  c.  -34),  which  extends  Act  of  1878: 
to  Ireland,  the  judge  may  inquire  into  the  case,  and  may  grant 
or  .refuse,  either  absoluiely  or  upon  terms,  any  application  for 
attiichment,  or  to  stay  the  operation  of  the  writ,  or  for  discharge. 
The  discretion  must,  of  course,  be  judicially  exercised.  The 
Court  will  have  regard  lo  whether  the  trustee  has  been  guilty  of 
something  in  the  nature  of  a  fraudulent  misappropriation  of  trust 
mone} ,  or  merely  a  misajjplicatiou  thereof:  see  Re  Knowles, 
Doodf<u/i  V.  Turner,  52  L.  J.  Ch.  68-5;  Ear!  of  Aylesford  v. 
EarJ  Puidett  (1892,  2  Ch.  60),  where  the  trustee  had  received  no 
personal  benefit,  and  an  attachment  ■n'Us  refused:  Re  Smith, 
Hartd,<  v.  Andreu\<  (1893,  2  Ch.  1),  where  ,at  p.  1-5)  it  was  said 
that  the  Court  of  ApjDeal  would  not  interfere  with  the  discretion  of 
the  Conn  of  first  instance  unk>ss  it  proceeded  on  a  wrong  ground. 

It  ^\as  held  under  the  earlier  enactment  that  a  trustee  who  had  "Possession 
once  been  in  possession  of  the  money  ordered  to  be  paid  in,  but 
had  spent  it,  was  still  liable  to  attachment,  though  it  might  be  said 
that  it  was  no  longer  ''in  his  possession  or  under  his  control": 
Re  Smith,  Hands  v.  Andreics,  1893,  2  l!h.  at  p.  14;  Re  Bourne 
(1906, 1  Ch.  697),  where  a  debtor-executor  who  had  proved  the  will 
was  deemed  in  equity  to  have  paid  the  debt  to  himself  as  executor, 
and  was  treated  as  holding  the  amount  of  the  debt  in  a  fiduciary 
capacity,  and  liable  to  attachment  under  sect.  4  of  the  Act  of 
1869.  But  it  must  be  shown  that  the  trustee  had  the  amount  at 
some  time  actually  in  his  possession  or  under  his  control,  and 
therefore  that  no  attachment  would  issue  where  the  order  directed 
payment  of  a  sum  made  up  of  priucijaal  and  interest  not  distin- 
guished, because  the  interest  might  not  have  been  in  his  possession 
or  under  his  control:  Middleton  v.  Chichester,  6  Ch.  152;  Re 
Hickey,  30  W  E.  53;  and  see  Re  Hulkes,  Powell  v.  Kidkes,  33 
CD.  552.  Where  an  order  is  made  ag-ainst  trustees  to  replace 
monej'  arising  fi'om  investments  which  have  risen  in  value  by 
payment  of  the  difference  between  the  price  at  which  the}'  A\erc 
sold  and  the  market  priet'  at  the  date  of  the  order,  such  difference 
is  not  money  in  their  possession  or  control,  and  an  attachment  for 
it  will  not  be  granted:  Cronin  v.  Ticiiibwrow,  1887,  W  X.  201; 
Re  Walker,  IT'  v.  TT'.,  63  L.  T,  237. 

It  seems,  however,  that  where  it  is  established  that  any  part  of  Where  part 
a  lump  sum  ordered  to  be  paid  in  was  in  fact  in  the  trustee's  g^^th™^ 

iju.-session,   the   order    for    attachment    will   be   made:    Re   Lord  poseession 
^  of  trustee. 
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Bervnck  (81  L.  T.  722,  (C.  A.)  797),  where  the  Court  split  the 
sum  and  found  that  a  part  was  in  the  possession  of  the  trustee; 
but  see  contra,  Middleion  v.  Chichester,  6  Ch.  at  p.  159;  Ee 
Spicer,  1881,  W.  N.  85. 

It  is  now  settled  laAv  that  no  order  can  be  made  against  a 
trustee  who  had  merely  made  default  in  getting  in  trust  money: 
Ferguson\.  Ferguson,  10  Ch.  663;  Re  Fewster,  1901,  1  Ch.  447; 
Re  Lord  Bet'tvick,  supra;  nor  against  a  trustee  who,  having  con- 
fidence in  his  co-trustee,  hands  the  money  to  the  latter,  who  mis- 
applies it:  Re  Smith,  Rands  v.  Andretvs,  1893,  2  Ch.  1;  Evans 
y.Bear,  10  Ch.  76. 

When  an  order  is  made  by  consent  or  as  part  of  a  compromise, 
the  inference  is  that  the  person  submitting  to  pay  has  the  money 
in  his  possession  or  control;  and  if  he  becomes  a  trustee  of  it 
under  the  order,  he  may  be  attached  for  non-payment:  Preston  v. 
Etherington,  37  CD.  104.  Personal  service  of  the  order  to  pay 
is  necessary,  even  though  the  trustee  consents  to  the  order,  and  is 
present  in  Court,  unless,  perhaps,  he  is  evading  service:  Re  Tuck, 
1906,  1  Ch.  692;  see  also  Eistler  v.  Tettmar,  1905,  1  K.  B.  39. 

Soon  after  the  passing  of  the  Act  of  1878,  the  order  was  refused 
in  several  cases  on  the  ground  that  the  debtor,  in  one  case,  had  lent 
the  money  to  a  cestui  que  trust,  and  was  in  a  bad  state  of  health 
{Street  v.  Hope,  10  C.  D.  286,  n.),  and  in  others  because  it  did 
not  appear  that  the  order  would  be  productive  of  payment:  Re 
Mackenzie,  44  L.  T.  618;  Barrett  v.  Hammond,  10  C.  D.  285. 
The  last -mentioned  ease  was  disapproved  by  Jessel,  M.  R.,  in 
Harris  v.  Ingram  (13  C.  D.  338),  on  the  ground  that  the  Act  of 
1869  was  intended  to  punish  a  dishonest  debtor,  and  therefore 
punitive  or  vindictive.  And,  in  a  case  of  fraud,  the  order  was 
made  as  a  punishment,  though  the  trustee  was  without  means:  Re 
Knoivles,  Doodson  v.  Turner,  52  L.  .J.  Ch.  685.  But  the  Court 
will  distinguish  between  a  fraudulent  and  an  erroneous  applica- 
tion of  trust  funds,  e.g.,  where,  without  dishonest  intention,  they 
were  handed  to  the  brother  of  the  cestui  que  trust  instead  of  being 
invested;  and  in  that  case,  on  the  trustee  giving  a  charge  on  some 
property  of  his,  the  attachment  was  refused:  Holroyde  v.  Garnett, 
20  C.  D.  532.  But  in  order  that  a  person  should  be  brought 
within  the  exception  of  sect.  4,  he  need  not  have  been  guilty  of 
fraud:  Preston  v.  Etherington,  37  C.  D.  104;  see  Ee  Knowles, 
02  L.  J.  Ch.  685;  Earl  of  Ayhsford  v.  Earl  Poulett,  1892,  2  Ch. 
60;  Re  Smith,  Hands  x.  Andrews,  1893,  2  Ch.  1,  17 

The  jurisdiction  being  punitive,  privilege  of  Parliament  cannot 
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be  pleaded  in  bar  of  its  exercise:  Re  Gent,  Gent-Davis  v.  Harris, 
40  C.  D.  190.  As  to  the  privilege  of  solicitors,  see  Re  Freston, 
11  Q.  B.  D.  545;  and  as  to  peers,  see  Earl  of  Aylesford  v.  Earl 
Poulett,1892,2Ch.60. 

Under  the  9th  section  of  the  Bankruptcy  Act,  1883  (sect.  7  of  After  receiv- 
Act  of  1914),  the  rights  of  creditors  are  barred  by  the  receiving  '"^  ""^  ^^' 
order,  unless  the  Court  otherwise  orders;  and  this  gives  the  debtor 
protection  from  arrest  in  respect  of  a  debt,  after  the  receiving  order 
has  been  made:  but  the  remedy  by  committal  or  attachment  under 
the  Debtors  Act,  1869,  being  by  way  of  punishment  for  an  offence, 
the  jurisdiction  under  sect.  4  of  the  Act,  1869,  is  preserved,  not- 
withstanding that  a  receiving  order  is  made  against  the  defaulting 
trustee:  Re  Smith,  Hcmds  v.  Andrews  (1893,  2  Ch.  1),  where  the 
Court  of  Appeal  reviewed  the  authorities:  Church's  Trustee  v. 
Rihhard,  1902,  2  Ch.  at  p.  791;  see  Re  Edye,  63  L.  T.  762; 
39W.  E.  198. 

The  jurisdiction  being  punitive,  the  fact  that  bankruptcy  pro-  After  bauk- 
ceedings  have  supervened  after  the  order  for  payment  does  not  ^ifgte^"* 
take  away  that  jurisdiction;  but  the  Court  has  a  discretion  under 
sect.  10  of  the  Bankruptcy  Act  of  1883,  and  will  not  exercise  it  if 
satisfied  that  no  benefit  •\\"ill  accrue  from  an  attachment,  and  that 
the  bankruptcy  prooeeding-s  would  be  thereby  embarrassed:  Re 
Wrai/,  36  C.  D.  138;  Re  Edye,  ■'^upra.  But  leave  will  be  given  to 
issue  the  attachment  where  the  debtor  himself  files  the  petition  for 
the  purpose  of  avoiding  arrest:  Re  Mac]{intosh,  13  Q.  B.  D.  235; 
and  his  release  would  be  refused  on  similar  grounds:  Leires  v. 
Bari>etf,6C.  D.  252. 

Any  person  who,  being-  engaged  in  a  position  of  trust,  is,  when  Fiduciary 
ordered  to  pay  it  into  Court,  within  the  exception  in  sub-sect.  3: 
Marris  v.  It} gram.  13  C.  D.  338;  so  is  a  London  agent  failing  to 
pay  money  on  account  of  a  country  solicitor:  Litchfield  v.  Jones, 
36  CD.  530 ;  and  an  auctioneer,  as  to  the  proceeds  of  goods  to  be  Auctioneer, 
sold  by  him,  whether  he  still  holds  the  money,  or  has  parted  with 
it:  Growth  er  v.  Elgood,  34  CD.  691;  but  a  partner  does  not  stand  Partner. 
in  a  fiduciary  capacity  to-\\ards  his  co-partner  in  respect  of  moneys 
received  belonging  to  the  partnership:   Viddocke  v.  Burt,  1894, 
1  Ch.  343. 

A  receiver  is  within  the  exception  in  sub-sect.  3:   Re  Gent,  Receiver. 

Gent-Davis  v.  Karris,  40  C  D.  190;  and  of  course  an  executor:  ^egal 

personal  re- 
Evans  v.  Bear,  10  Ch.  76;   or  an  administrator:   Re  Turnbull,  presentative. 

1900,  1  Ch.  180;  but  see  Taajfe  v.  Fitzsimons,  1894,  1  Jr.  R.  63. 

It  would  seem  that  the  time  at  which  the  character  of  the  person  Cesser  of 

against  whom  attachment  is  asked  is  determined  would  usually  relation. 
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be  that  at  which  the  act  complained  of  was  done,  or,  at  the  latest, 
when  the  order  to  pay  was  made,  and  that  he  cannot  excuse  him- 
self by  throwing  off  his  character  before  that  time:  Re  Gent, 
Gent-Davis  v.  Harri>:,  40  C.  D.  190,  193,  where  a  receiver,  being 
held  to  be  in  a  fiduciary  position,  was  attached,  though  he 
had  been  discharged  when  the  order  to  pay  was  made;  and  see 
Litchfield  v.  Janes,  36  C.  D.  530. 

A  debtor  imprisoned  under  the  section  could  not,  before  the  Act 
of  1878,  be  released  before  he  had  purged  his  contempt,  even  on 
the  ground  that  he  has  no  means  to  pay;  or  had  become  bankrupt: 
Lewes  v.  Barnett,  6  C.  D.  252.  The  Act  of  1878  now  gives  a 
discretion  in  such  cases.  When  the  imprisonment  has  lasted  a 
year,  he  may  be  discharged  without  an  order,  the  writ  of  attach- 
ment being  now  indorsed  with  a  note  showing  the  statutory  limit 
of  time:  Brooke  v.  Eduwrh.  21  C.  D.  230. 

The  order  for  release  is  now  made  to  include  an  order  for  pay- 
ment of  costs  of  the  contempt  and  the  motion  for  discharge,  but 
the  prisoner  cannot  be  retained  for  non-payment  of  the  costs 
alone,  if  he  has  purged  his  contempt:  see  the  cases  on  this  point 
collected  in  Annual  Practice  under  Ord.  XLIV  r.  1;  cf.  f'hurrh's 
Trustee  v.  Hibbe>-d,  1902,  2  Ch.  784. 

When  the  judge  below  has  exercised  his  discretion,  under  the 
Act  of  1878,  the  Court  of  Appeal  will  not  interfere,  unless  the 
case  is  one  in  which  the  jurisdiction  does  not  apply  at  all:  Croir- 
thery.  Elgood,  34  C.  D.  691,  697;  Re  Smith,  Hands  v.  Andrews, 
1893,  2  Ch.  1;  fie  Wray,  36  C.  D.  138;  Preston  v.  Etherington, 
37  C.  D.  104,  109;  nor  will  it  generaUr  interfere  where  the  Court 
below  has  determined  the  question  of  the  means  of  the  debtor  to 
pay  the  demand:  Esdaile  v.  Visser,  13  C.  D.  421,  unless  the 
Court  below  had  not  all  the  facts  before  it:  Chard  v.  Jervis,  9 
Q.  B.  D.  178;  and  see  Jarmniny.  f'hntterton,  20  C.  D.  493. 

Leave  to  appeal  from  a  refusal  to  attach  is  necessary  under 
Judicature  Act,  1894,  s.  1. 

The  notice  of  motion  for  lea\e  to  issue  the  writ  of  attachment 
should  state  the  amount  ordered  to  be  paid  in:  Re  Spicer,  1881, 
W  X.  85,  where  this  could  not  be  done,  as  the  order  had  gone  for 
an  amount  to  be  verified  by  affidavit. 

The  application  should  be  made  by  motion  in  open  Court:  Davis 
V.  Galmoye,  39  C.  D.  322;  or,  at  all  events,  the  order  should  be 
made  by  the  judge  in  person,  though  it  has  been  held  that  the 
IMaster  may  deal  with  the  application  on  summons,  save  as  to 
making  an  order  upon  it:  Davis  v.  Gahnoye,  40  C.  D.  355. 
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Criminal  Liability  of  Triistees. 

The  criminal  liability  of  trustees  is  regulated  by  sects  80  and 
86  of  "24  it  25  Vict.  c.  96,  which  provide  that  a  trustee  who  fraudu- 
lently appropriates  or  disposes  of  trust  property  in  a  manner  in- 
consistent with  the  trust  is  guilty  of  a  misdemeanour  and  liable 
to  imprisonment  as  therein  mentioned,  but  no  prosecution  can 
be  commenced  without  the  sanction  of  the  Attorney-General,  or, 
if  civil  proceedings  have  been  taken,  without  the  sanction  of  the 
Court  in  which  such  proceedings  are  pending.  A  conviction  under 
the  above  provision  is  not,  however,  to  affect  or  prejudice  any 
civil  remedy  nor  any  agreement  for  the  restoration  of  the  trust 
property . 

A  ''trustee"  under  this  Act  means  a  trustee  upon  some  express  Only  express 
trust  created  by  deed,  will,  or  instrument  in  writing,  and  any  -^tjjiji  ^^^ 
heir  or  representative  ujjon  whom  the  trust  devolves,  and  also 
liquidators  and  trustees  in  bankruptcy:  soc  sect.  1.  The  case  of 
agents,  bankers,  merchants,  brokers,  and  solicitors  is  kej)t  distinct 
from  that  of  trustees  as  so  defined,  and  is  j^rovided  for  by  sect.  75, 
which  is  repealed  by  the  Larceny  Act,  1901 .  The  indictment  need 
not  specify  that  the  prisoner  was  an  ex  prey's  trustee:  Reg.  v. 
Piper,  190*1,  65  J.  P.  10. 

The  trust  referred  to  by  the  Act  must  have  distinctly  arisen  at  Wiat  trusts 
the  time  of  the  indictment,  not  one  which  is  to  take  effect  at  some 
future  time:  R.  v.  White,  i  C.  &  P   46. 

The  leave  of  the  Court  mentioned  in  sect.  80  is  granted  as  a  Leave  of 
matter  of  course.  °     ■ 

The  application  for  leave  is  made  e.v  parte  to  the  judge  in  Procedure, 
person  to  whom  the  civil  action  is  assigned,  supjiorted  by  an  affi- 
davit verifj-ing  the  facts;  the  judge  may.  and  often  does,  require 
the  fiat  of  the  Attorney-General  before  entertaining  the  ajjplica- 
tion:  Cool'  v.  FoicJer  (190"2,  not  reported),  where  the  applicatio*!! 
was  made  to  the  judge  sitting  in  chambers. 

The  concluding  words  of  sect.  86  got  rid  of  any  question  with  Restoration 
regard  to  compounding  misdemeanour  by  compromises  involving  ofp^PS"?'- 
the  restoration  of  the  property  misappropriated,  or  probably  also 
the  withdrawal  of  proceedings  such  as  arise  in  other  cases. 

Striking  Solicitor-Trustee  off  the  Rolls.] — The  Court  has 
jurisdiction,  in  the  course  of  an  action,  to  order  a  solicitor-trustee 
who  has  misappropriated  trust-money  to  be  struck  off  the  rolls 
without  a  preliminary  inquiry:  see  Thompson  v.  Finch,  25  L.J, 
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Ch.  681;  and  this  jurisdiction  of  the  High  Court  is  not  taken 
away  by  the  statute  51  &  52  Vict.  c.  65. 
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Proceedings  to  compel  Trustees  to  Assert  their  Legal  Rights. 

If  the  legal  estate  in  property  is  in  trustees,  and  they  refuse  to 
assert  their  legal  right  to  it,  any  beneficiary,  however  remotely 
interested,  may  go  to  the  Court  to  compel  the  trustees  to  assert 
their  legal  property,  and  to  permit  their  names  to  be  used  in  the 
necessaiy  proceedings:  Foley  v.  Burnell,  1  B.  C.  C.  274,  276; 
Lechmere  v.  Carlisle,  3  P.  W.  215;  and  see  Jerdein  v.  Bright  (2 
J.  &  H.  325)  as  to  the  frame  of  the  allegations  to  support  such  a 
claim  against  trustees;  but  a  person  having  an  interest  in  the 
nature  of  a  possibility  upon  a  possibility  cannot  sustain  a  suit 
to  have  his  interest  secured:  Davis  v.  Angel,  31  Bea.  223;  10 
W.  E.  723. 

And  though  cestuis  que  trust  had  authorised  the  trustee  to  allow 
a  fund  to  remain  outstanding  against  the  express  provisions  of 
the  trust,  the  trustee  was  held  bound  to  bring  an  action  for  it 
without  an  indemnity,  and,  on  his  default,  to  pay  the  costs  of 
the  suit  to  compel  him  so  to  do:  Kirhy  v.  Mash,  3  Y.  &  0.  C.  C. 
295. 

A  cestui  que  trust's  right  under  a  voluntary  covenant  to  recover 
the  debt  out  of  the  assets  of  the  covenantor  is  unaffected  by  the 
trustee's  refusal  to  sue  on  the  covenant:  Fletcher  v.  Fletcher,  4c 
Hare,  67;  see  attte,  p.  58. 

It  seems  that  a  cestui  que  trust,  though  an  infant,  will  be  barred 
if  the  trustee  do  not  bring  his  action  within  the  statutory  period: 
Hovendenv.  Annesley,  2  Sch.  &  L.  629;  Wt/ch  v.  East  India 
Co.,  3  P.  W.  309. 

A  cestui  que  trust  cannot  give  authority  to  a  solicitor  to  insti- 
tute proceedings  in  the  trustee's  name  to  recover  the  legal  interest 
without  the  concurrence  of  the  trustee:  Crossley  v..  Crowther,  9 
Hare,  384,  386. 

Unless  the  absolute  beneficial  owner  of  a  debt  is  under  dis- 
ability, he  must  join  with  the  trustee  in  whoni  the  legal  right  to 
recover  it  is  vested  in  a  petition  in  bankruptcy  against  the  debtor: 
Ex  rtarte  Culley,  9  C.  D.  307;  Ex  parte  Dearie,  14  Q.  B.  D.  184. 

A  trustee  cannot  be  compelled  to  present  an  appeal  from  an 
adverse  order  made  by  the  Court  below  without  an  indemnity 
by  his  cestuis  que  trust,  for  he  appeals  at  his  own  risk,  and  the 
Appeal  Court  will  decline  to  order  the  costs  to  be  paid  out  o| 
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the  trust  estate:  Ti(ckrr  v.  Hej-neman,  4  D.  M.  &  G.  395;  excejDt 
under  special  circuuastauces :  Westviiiisfer  Corp.  \.  St.  George's, 
1909,  1  Ch.  p.  614. 

A  person  interested  in  a  trust  estate  cannot  sue  a  debtor  to  the  Cestui  que 
trust,  or  sue  for  the  trust  estate,  merely  on  the  allegation  that  the  g^^^h^rotn 
trustee  refuses  to  sue.     The  proper  course,  in  such  a  case,  is  to  name  except 
sue  the  trustee  for  execution  of  the  trusts,  and  then  to  apply  for  tional  ciroum- 
leave  to  sue  in  his  name,  or  for  the  appointment  of  a  receiver  ^t^™^^- 
with  power  to  sue  in  his  name:  Sharpe  v.  San  Paulo  Rail.  Co., 
8  Ch.  597,  610.     But  if  the  acts  or  conduct  of  the  trustee  have 
been  such  as  to  prevent  him  from  suing  the  cestui  que  trust,  the 
latter  may  sue  a  stranger  who  is  a  debtor  to  the  trust:  Travis  v. 
Milne,  9  Hare,  150;  Beningfield  v.  Baxter,  12  A.  C.  167;  and 
the  test  would  be  as  to  whether  there  were  special  circumstances 
taking  the  case  out    of    the    general    rule    as    above  stated,  and 
whether  the  Court  would  consider  that  the  case  was  one  in  which, 
upon  an  inquiry  whether  proceedings  ought  to  be  taken,  an  action 
ought  to  be  instituted:  YeatnUxn  v.  Yeatman,  7  C.  D.  473;  il/e/- 
drum  V.  Scorer,  56  L.  T.  471.     The  importance  of  recog-nising 
that  the  trustees  and  not  the  beneficiaries  are  the  proper  persons 
to  sue  is  well  exemplified  in  Re  Hayuktrd,  Tu)eedie  v.  HayiiWd, 
1901,  1  Ch.  221. 

Where  an  action  for  damages  is  brought  by  a  person  for  ia  Trust  of 
wrong  suffered  by  his  assign  or  cestui  que  trust,  the  fact  of  the  '^^™'i?^s. 
action  not  being  instituted  by  the  real  sufferer  is  no  answer  to  the 
claim,  and  the  plaintiff  merely  becomes  a  trustee  of  the  damages 
for  the  real  sufferer:  see  Wright  v.  Chappell,  17  W.  R.  6-55,  and 
the  cases  there  cited;  cf.  King  v.  Victoria  Insurance  Co.,  1806, 
A.  C.  at  pp.  255,256. 

In  cases  where  the  trustee  is  a  defendant  there  may  be  circum-  Where  trustee 
stances  which  will  induce  the  Court  to  direct  all  or  some  of  the  ^^  defendant. 
cestiiis  que  trust  to  be  made  co-defendants:  see  Wavell  v   Mitchell, 
64  L.  T.  560,  and  case  there  cited;  it  seems  that  if  the  trustee  is  Cestuis que 
unable  through  lack  of  funds  or  is  unwilling  to  defend  the  f-rstuis  joinl™as'   ^ 
que  trust  might  apply  to  be  joined  as  defendants:  cf.  Francis  \    defendants. 
Harrison,  43  C.  D.  183;  Griffith  v.  PoiiTid,  45  C.  D.  553. 

Injunctions  against  Trustees. 

An  injunction  is  the  proper  remedy  to  restrain  a  trustee  from'  an  Where 
act  involving  a  breach  of  trust  intended  to  be  done;    and  that  ^^"t™' 
though  the  act  may  not   in    its   consequences    be  irremediable; 

e.  35 
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convenient.'' 
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insolvent. 
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power  of  sale 
in  mortgage.' 


Inquiry  as  to 
benefit  from 
illegal  act. 


Injunction 

against 

co-trustee 


MilUgan  v.  Mitchell,  1  M.  &  K.  i46,  452;  Wiles  v.  Gresham,  1 
Eq.  Rep.  348;  and  the  jurisdiction  to  grant  an  injunction  is 
held  to  be  based  ujjon  the  threatened  breach  of  trust  alone:  see 
Anon.,  6  Madd.  10;  Balls  v.  Strutt,  1  Hare,  146,  where  the  fact 
that  the  plaintiff  might  have  a  remedy  at  law  did  not  displace  his 
right  to  an  injunction. 

The  cases  in  which  the  Court  restrains  sales  of  trust  property 
where  the  mode  of  sale  amounts  to  a  breach  of  trust,  have  been 
already  considered,  ante,  p.  324,  and  those  in  which  the  Court 
prevents  the  defeat  of  voluntary  trusts,  ante,  p.  72,  and  there 
will  be  found  in  other  parts  of  this  work  other  instances  in  which 
the  Court  has  so  interfered.  It  may  be  obsencd,  that  under 
s.  2o  (8).  of  the  Judicature  Act,  1873,  the  Court  now  has  juris- 
diction to  grant  injunctions  in  all  cases  where  it  appears  to  ba 
"just  and  convenient"  that  an  order  should  be  made,  though  it 
is  held  that  this  enactment  does  not  alter  the  principles  upon  which 
injunctions  were  granted  before  the  Act;  Fleffher  v.  Rodgers, 
a7  W  R.  97;  Day  v.  Broirnrigg,  10  C.  D.  294,  307;  see  cases 
cited  supra,  p.  530,  on  aj)pointment  of  receivers. 

Although,  as  has  been  seen,  a  trustee  having'  a  power  to  appoint 
new  trustees  ma}'  appoint  c\-en  after  an  action  to  execute  the 
trusts  has  been  instituted,  he  can  do  so  only  with  the  sanction  of 
the  Court,  and  an  injunction  would  be  granted  if  he  failed  to  apply 
for  such  sanction:  Webb  v.  Shaftesbnrg,  7  Ves.  487. 

An  injunction  has  been  granted  to  restrain  a  trustee,  who  had 
become  bankrupt  or  insolvent,  from  obtaining  possession  of  the 
estate:  Gladdon  v.  Stoneman,  1  Madd.  143,  n.,  followed  in  Botcen 
V.  Phillips,  1897,  1  Ch.  174. 

An  injunction  has  been  granted  to  restrain  a  trustee  in  whom 
the  trust  for  sale  in  a  mortgage  was  vested,  from  selling,  \vithout 
giving  notice  to  the  mortgagor;  An-on.,  6  Madd.  10;  and  see 
Macleod  v.  Jowe.s\  24  C.  D.  289. 

Where  a  trustee  without  authority  sold  lands  purchased  with 
trust-money,  the  injunction  was  postponed  to  an  inquiry  as  to 
whether  the  sale  would  be  for  the  benefit  of  infant  cestids  que 
trust:  Wiles  v.  Gresham,  1  Eq.  Kep.  348. 

It  is  the  duty  of  a  trustee  to  protect  the  property,  even  against 
his  co-trustee,  and  he  should  apph-  for  injunction  against  a  co- 
trustee who  threatens  to  deal  improperly  with  the  estate:  Be 
Chertsey  Market,  6  Price,  261,  279. 


Trustees 
of  fee. 


Duty  of  Trustees  to  Prevent  Waste. J~It  is  the  duty  of  trustees 
who  have  the  legal  estate  in  the  fee  vested  in  them  to  apply  for 
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an  injunction  to  restrain  the  tenant  for  life  from  committing 
■waste,  especially  if  unborn  issue  are  interested  in  the  estate;  and 
although  the  equitable  remainderman  may  himself  bring  the 
action:  Tinor  v.  Taughuii,  2  Bea.  466,  469;  Denton  v.  Denton, 
7  Bea.  388;  PugJi  v.  Tanghan,  12  Bea.  517;  but  not  in  cases  of 
permissive  waste,  such  as  non-repair  where  they  are  under  no 
duty  to  repair:  Pou-i/s  v.  Blagrave,  4  D.  M.  &  G.  448. 

Where  a  tenant  for  life  proposes  to  cut  timber  which  is  in  fact  Evidence  as 
ornamental,  the  question  is.  Were  the  trees  planted  or  left  by  the  ^^^]  ^ 
settlor  for  ornament  or  shelter  ?     If  so,  trustees  can  re-strain  the, 
tenant  for  life.     The  evidence  of  competent  persons  founded  on 
the  present  condition  of  the  trees  will  be  received:  W eJd-Blnvrl <-U 
V.  WoUeleg,  1903,  2  Ch.  664. 

Trustees  to  preserve  contingent  remainders  are  entitled  to  stay  Trustees  to 
waste  by  a  tenant  for  life,  especially  where  the  latter  seeks  to  P'^^sewe. 
destroy    the    intermediate    contingent    remainders    by    bringing 
forward  some  ultimate  remainder  in  favour  of  himself  or  another 
for  the  very  purpose  of  committing  waste:  Sfansfi-eld  v.  Haberg- 
ham,  10  Ves.  at  p.  278. 

Where  trustees  of  a  term  are  made  unimpeachable  for  waste.  Trustees  of 
they  must    use    their    implied   power  of    cutting    timber    in  as       ""' 
provident  a  manner  as  the  Court  in  administering  the  estate  would 
itself  proceed:  Downshire  v.  Sandys,  6  Ves.  107,  114;  see  Hiiftsoj 
V .  Kussey,  5  Madd .  44 . 

Where  a  discretionary  power  to  enter  and  cut  timber  given  to  Waste  by 
trustees  is  properly  exercised,  the  Court  will  not  interfere  at  the 
instance  of  a  legal  tenant  for  life  without  impeachment  of  waste, 
who  would  also  be  entitled  to  cut  timber:  Kelceirich  v.  Mariner, 
3  Mac.  &  G.  311;  but,  on  the  other  hand,  if  in  such  a  case  the 
power  of  the  trustees  is  given  for  a  definite  purpose,  the  tenant 
for  life  may  be  restrained  from  cutting  timber  until  that  purpose 
is  .satisfied:  Briggs^  v.  Earl  of  Oxford,  1  D.  M.  &  G.  363. 
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General  rule. 


As  between 
tenant  for  life 
and  remaln- 
dennen. 
J2e  Earl 
Cheater  field' $ 
Trustg. 


The  rule  was  formerly  that  an  executor  or  trustee  wa.s  charged 
4  per  cent,  at  simple  interest  on  moneys  in  liis  hands,  except  in 
those  special  cases  of  active  breach  of  trust  or  misconduct — as 
distinguished  from  mere  negligence — where  the  higher  or  mercan- 
tile rate  of  5  per  cent,  was  charged.  But  in  recent  years  the 
Court  has  reduced  the  rate  from  4  to  3  per  cent,  in  ordinary  cases: 
Be  Bmclay,  Barclay  v.  Andrew,  1899,  1  Ch.  at  p.  686;  W'yman 
V.  PaterMni,  1900,  A.  C.  279,  289.  In  ca.ses  where  the  rule  in 
Be  Earl  Chesterfield's  Trusts  was  applied,  3  per  cent,  is  now 
substituted  for  4  per  cent.:  Bowlls  v.  Bebh,  1900,  2  Ch.  107;  Re 
Woods,  GaheUini  v.  ^^'oods,  1904,  2  Ch.  4;  Ee  Davy,  1908,  1  Ch. 
61.  But  interest  on  advances  which  have  to  be  brought  into 
hotchpot  must  still  be  paid  at  4  per  cent. :  Re  Davy,  supra. 


Aerents, 


Interest  at  3  (formerly  4)  per  cent.] — As  it  is  the  duty  of 
trustees  to  make  balances  in  their  hands  productive,  interest  at 
this  rate  has  been  uniformly  charged  against  them  where  they  have 
been  guilty  of  no  grosser  breach  of  trust  than  the  retention  of  such 
balances  uninvested,  the  presumption  being  that  they  must  have 
made  interest  at  that  rate:  Jones  v.  Foxall,  lo  Bea.  388,  392; 
Knott  V.  Cotfee,  16  Bea.  77,  80;  Robinson  v.  Robinson,  1  D. 
M.  &  C  247,  264;  Johnson  v.  Prendergast,  28  Bea.  480;  Att.- 
Gm.  V.  Alford,  4  D.  M.  &  G.  843;  L.  C.  d:  D.  Rail.  Co. 
V.  S.  E.  Bail.  Co.,  1892,  1  Ch.  at  p.  133,  per  Kay,  L.  J.;  Re 
Barclay,  1899,  1  Ch.  674,  wliore  the  money  was  left  uninvested 
in  the  trustee's  name  at  a  bank,  and  it  was  held  by  V  -C.  Bacon 
that  this  amounted  to  borrowing  the  money,  and  he  ■s\'as  charged 
with  interest  at  5  per  cent.     See  also  Fiety  v.  Stace,  4  Ves.  620. 

The  general  rule  stated  above  applies  to  an  agent  who  has 
money  of  his  principal  in  hand,  and  refuses  to  paj-  it  over,  tho 
interest  being  charged  from  the  refusal:  Pearse  v.  Green,  1  J.  & 
W-  J35;  Harsant  v.  Plaine,  56  L,  J.  Q.  B.  -511;  and  to  persons 
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ordered   as  constructive   trustees   to  ropaA-    a    pi-oiit  impiroperl}'   Constructive 
secured  by  virtue  of  their  position:   Sanf  y  Glo  Co.  v.   Grave,  *™''^^'- 
1-2  C.  D.  738. 

The  mere  non-payment  of  a  legacy,  though  coupled  with  neglect  Non-paj-ment 
to  communicate  the  fact  of  the  bequest  to  the  legatee,  has  beeai  "^^^S^^^- 
■field  not  to  be  a  case  for  a  higher  rate  of  interest  than  4  per  cent. : 
Att.-Gen.  v.  Alford,  i  D.  M.  &  G.  843. 

Interest  does  not  run  against  an  exe<;utor  until  he  proves  the.  Executor, 
will:  Re  Stevens,  CwAv  v.  Sfecen-s  (1898,  1  Ch.  16-2),  where  an 
executor  neglected  to  prove  for  many  years. 

If  a  trustee  makes  a  Avrong  payment,  retaining  a  share  for  Wrong 
■himself  under  a  bond  fide  mistake  of  law,  he  is  chai'geable  only  P^^™^"  ■ 
•v\ith  3  (formerly  4''  per  cent,  on  his  own  share:  Saltniarsh  v. 
Barrett,  31  Bea.  349;  but  the  ground  of  this  decision  was 
dis^onted  from  in  Re  Hulkes.  Po-well  v  Hullces  ^S3  C.  D.  -j-rr , 
where,  however,  a  legatee,  to  whom  a.  payment  had  been  ^^Tongly 
made,  but  -srith  full  knowledge,  and  being  also  under  the  same 
mistake,  was  held  not  entitled  to  recover  from  the  executor  interest 
■on  the  money  he  had  to  refund;  and  see  Momley  v.  Cwr,  4  Bea. 
49:  Att.-Gen.  v.  Kohlcr.  9  H.  L.  C.  65-j:  and  as  to  a  mistaken 
payment  of  interest,  see  Remnant  x.  Hood.  4  D.  F.  ct  J.  404. 
Where  deficiencies  of  an  annuity  fund  were  paid  out  of  another 
fund,  the  amount  was  recouped  to  the  latter  with  interest  at  4  per 
cent.:   Dyer  v.  Gladstone,  1892,  W    X.  178. 

Though  a  trustee  had  joined  with  his  partners  in  a  bond  at  Security 
5  per  cent,  to  secure  money  for  which  he  was  accountable,  the  rate  higher  rate, 
decreed  to  be  paid  by  him  as  trustee  was  Kmited  to  4  per  cent.: 
Fletcher  v.  Gree)i,  33  Bea.  426. 

Although  it  is  often  a  matter  of  great  diihculty  to  determine  the  Extenuating 
question  whether  the  acts  of  trustees  are  to  be  considered  as  mcrel}'  gtancc<" 
negligent  or  actively'  wrongful,  as  distinguished  from  corrupt  and 
dishonest,  all  such  acts  being  alike  in  the  nature  of  breaches  of 
trust,  the  Court  will  deal  leniently  in  charging  interest  with 
trustees  who,  while  unable  to  show  that  the}"  haAC  disclia;rged 
themselves  T\dth  resjDeet  to  money  which  should  be  forthcoming, 
oan  put  forward  extenuating  circumstances,  such  as  mere  want  of 
judgment,  absence  of  improper  motive  or  personal  advantage, 
the  onerous  character  of  the  trusts,  or  the  like:  see  Tebhs  v. 
Carpenter,  1  ]\Iadd.  290;  Crackelt  v.  Bethune,  1  J.  &  W.  oSS: 
Gilbert  v.  Price,  1878,  W.  N.  117. 

The  general  rule  applies  to  the  case  of  a  mortgagee  who  holds  Surplus  in  ^ 
(Surplus  sale  money  as  a  trustee,  for  it  is  his  duty  to  find  th©  han(k!^° 
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persons  entitled  to  it,  and,  if  he  cannot,  to  invest  it  on  their 
behalf,  failing  which  he  will  be  charged  with  interest  at  4  per 
cent.:  Charles  v.  Jones,  35  C.  D.  544. 


Breach  ot 
trust. 


Rales  stated. 


laterest  at 
5  per  cent. 


Unnecessary 
sale. 


CaUino'  in. 


Intentional 
retainer  of 
money  ; 
fraud. 


Refusal  to 
account. 


Interest  at  5  per  cent.] — Interest  at  this  rate  is  charged  against 
trustees  who  are  made  accountable  for  laoaey  to  repair  a  direct 
breach  of  trust,  as  distinguished  from  mere  negligence,  or  who 
have  been  guilty  of  acts  of  misconduct  contributing  to  the  loss  of 
the  trust  funds:  see  Jones  y  Foxall,  15  Bea.  388;  Aft. -Gen.  v. 
Alford,  4  D.  .M.  &  G  S4.3;  Mayor  of  Berwkk  V.  Murray,  7 
D.  M.  &  G.  519;  Burdicl:  v.  Garricl:,  5  Ch.  233,  241;  Vyse  v. 
Foster,  8  Ch.  329;  7H.  L.  337 

In  Penny  v.  Avison  (3  Jur.  X.  S.  62)  Lord  Hatherley  summed 
up  the  cases  under  three  heads,  thus:  "  There  are  now  three  cases 
in  vvhich  the  Court  charges  more  than  its  usual  rate  of  4/.  per  cent, 
upon  balances  due  from  a  trustee.  This  will  be  done  first  where 
the  trustee,  in  the  opinion  of  the  Coui-t,  ought  to  have  reqeivied 
■more  than  4?.  per  cent.;  secondly,  where  he  actually  has  received 
it;  thirdly,  where  he  is,  in  the  opinion  of  the  Court,  to  be  presumed 
to  have  received  it":  and  see  Price  v.  Price,  42  L.  T.  626. 
Notwithstanding  the  alteration  from  4  to  3  per  cent,  iu  ordinary 
eases,  the  mercantile  rate  of  5  per  cent,  is  still  the  rule  where  the 
cestui  que  trust  elects  to  take  interest  in  lieu  of  profits:  Re  Davis, 
D.  V.  D.,  1902,  2  Ch.  315. 

Thus,  5  per  cent.  Avas  charged  against  trustees  in  the  following 
instances: — Selling  stock  unnecessarily:  PococJc  v.  Reddington, 
5  Ves.  794;  Craclcelt  v.  Bethune,  1  J.  &  W.  588;  calling  in  money 
standing  on  good  securit}-  at  5  per  cent.:  Mosley  v.  Ward,  11 
Yes.  581;  Jfjnes  v.  Fcj-rrill  15  Bea.  392;  Penny  v.  Avisos,  3 
Jur.  X.  S.  G2;  keeping  money  in  hand  with  an  intention  to 
misappropriate  it:  see  Alt. -Gen.  v.  Alford  (4  D.  M.  &  G.  519), 
where  it  was  held  that  even  in  such  a  case  the  Court  does  not  ■charge 
interest  bj'  way  of  punishment,  but  because  the  trustee  is  to  be 
presumed  to  have  earned  it  by  means  of  the  trust  fund;  see  also 
Johiison  V.  Rex,  91  L.  T.  235;  keeping  money  in  hand  falsely 
representing  that  debts  are  duo:  CrwkeV  v.  Bethune,  1  J.  &  W. 
586;  showing  false  balances  in  accounts:  Staclcpoole  v.  Stack- 
poole,  4  Dow,  209;  refusing  to  account:  Wroe  v.  Seed,  4  Giff. 
425;  omitting  to  invest  in  "good  securities"  or  "at  the  best 
interest":  Forbes  v,  Ross,  2  B.  C.  C.  430;  Piety  v.  Stace,  4 
Ves.  620;  raising  money  out  of  the  estate  and  lending  it  to  them- 
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selves,    and    keeping   no    accounts:    Hooper    v.    Hooper,  1874, 
W.  N.  174. 

Trustees  trading  with  the  trust  fund  are  bound  to  account  for  Trading-  with 
the  profits  ot  made,  i.e.,  out  of  the  amount  of  the  trust  fund  used    '""    ""  **■ 
as  capital  {Vyse  v.  Foster,  infra),  but  not  such  as  is  atti-ibutable 
to  skill  or  industry  in  trading  or  in  respect  of  good^^■ill:  Siiiith  v 
kelson,  92  L.  T.  313;  or  if  the  cestui  que  trust  so  elects,  or  if  it 
cannot  be  made  to  appear  Avhat  profits  are  attributable  to  Buch 
trading,  the  trustees  mar  in  some  eases  be  made  to  pay  coxnpound 
■interest  (as  to  which,  see  infra),  but  usually  simf)le  interest  at 
5  per  cent.,  which  is  considered  as  the  trade  rate:  Vi/se  v.  Foster, 
8  Ch.  329;  L.  E.  7  H.  L.  337;  Montgomerie  v  ^Wauchope,  4 
Dow,  109,  131:  Heatheote  v.  Hulme,  1  J.  &  W    128:  Flock  ton 
V.  Bunning,  8  Ch.  323,  n.;  Ec  Davis,  D.  v.  D.,  1902,  2  Ch.  315; 
and  though  an  inquiry  is  indispensable  to  give  effect  to  this  option.  Inquiry  as  to 
and  such  inquiry  must  be  of  a  very  special  nature,  the  difficulties  P^'°*^'^- 
attending  it  will  not  prevent  the  Court  from  endeavouring  to 
prosecute  it:  Docker  v.  Sonie-s,  2  j\l,  &  K.  655.     The  cestui  cjue  Both  interest 
trust  cannot  claim  both  a  share  of  profits  and  interest:  ^'yse  v.   notdahnable 
Foster,  8  Ch.  334;  Be  Davis,  supra;  Smith  v.  Kelson,  92  L.  T. 
313;  but  in  a  proper  case  interest  may  be  given  with  respect  to  Profits  partly 
part  of  the  time  and  profits  with  respect  to  other  part:  Henthcote  p^"'*^'^^^* 
V.  HMZme,  IJ.  &W   122.  ^' 

A  receiver  dealing  with  moneys  is  charged  interest  at  5  per  Eeceiver 
cent,  as  for  a  breach  of  trust:  Lonsdale  v  Church,  Rolls,  17  Dec.  "  ^^^  ' 
1789,  cited  IB.  C.  C.  362. 

A  bankruptcy  trustee  keeping  money  in  hand,  and  not  paying  Bankruptcy 
a  dividend,  is  charged'  in  like  manner:    Ex  parte  Ogle,  8   Ch. 
711,  716. 

Compound  Interest  or  Rests.] — If  there  is  a  clear  trust  for  Direction  to 
accumulation  of  au  infant's  legacy,  or  for  the  benefit  of  creditors, 
and  the  trust  is  not  jjerformed,  the  trustee  may  be  chargeable  with 
compound  interest  at  the  rate  appropriate  to  the  case  under-  the. 
above  rules,  viz.,  3  per  cent,  or  5  per  cent.:  Re  Barclay,  Barclay, 
y.  Amdreio,  1;899,  1  Ch.  674.  It  is  conceived  that  the  cases  are 
rare  where  5  per  cent,  compound  interest  will  now  be  charged, 
save  in  cases  of  trustee  trading  with  trust  money:  cf.  Be  Davi-'^. 
D.  V.  Z).,  1902,  2  Ch.  315. 

It  has  been  sometimes  held  in  cases  of  trading  with  trust  money  in  case  of 
that,  independently  of  anything  in  the  particular  nature  of  the  *^'^™S- 
trust,  a  trustee,  who  suffers  money  which  he  ought  to  call  in,  to  be 
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Sale  by 
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deceased 
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Compound 
interest. 


Interro- 
gatories 
directed  to 
a  claim  for 

interest. 


used  in  a  businese  in  which,  he  has  an  interest  may  be  charged  with 
compound  interest;  Yyse  v.  Foster,  L.  R.  7  H.  L.  347;  Burdiek 
V.  Gwrick,  5  Ch.  233;  and  where  a  testator  gave  liberty  to  trade, 
and  it  was  agreed  that  part  of  the  profits  should  be  capitalised, 
the  trustee  was  held  liable  for  interest  at  5  per  cent.,  with  interest 
upon  the  capitalised  profits:  Stroud  v.  Gtcyer,  28  Bea.  130;  see 
Sl-ade  V.  Chaim,  1908,  1  Ch.  522.  But,  as  a  general  rule,  rests 
are  not  to  be  added  to  the  interest  chargeable  in  these  cases:  Vyse 
V.  Foster,  L.  E.  7  H.  L.  318,  347;  Burdiek  v.  Garrick,  5  Ch. 
233;  and  the  fact  that  money  has  been  mixed  with  money  stand- 
ing te  the  account  of  a  firm  of  solicitors  at  a  bank  is  not  a  ground 
for  charging  compound  interest  against  a  partner  liable  to  account 
as  a  fiduciary  agent:  Burdiek  v.  Garrick,  supra. 

Where  a  sale  of  trust  property  to  the  trustee  was  set  aside,  he 
was  held  liable  to  account  for  profits,  but  not  for  interest  on  those 
profits:  Silkstone  and  Haigh  Moor  Coal  Co.  v.  Edey,  1900,  1 
Ch. 167. 

With  regard  to  the  liability  of  a  trustee  or  executor  employing 
funds  of  his  deceased  partner  in  the  partnership  business,  see 
Craivshay  v.  Collins,  1  J.  &  W.  267,  279;  Vyse  v.  Foster,  L.  R. 
7  H.  L.  318;  Benitig field  v.  Baxter,  12  A.  C.  167;  Smith  v. 
Nelson,  92  L.  T.  313. 

Interest  may  be  charged  against  a  trustee  on  further  considera- 
tion, on  iminvested  balances  in  his  hands,  though  not  prayed  by 
the  statement  of  claim:  Johnson  v.  Prendergast,  28  Bea.  480; 
Blogg  V.  Johnson,  2  Ch.  225,  229;  Chugg  v.  Chugg,  1874,  W  N. 
186.  Moreover,  in  Re  Barclay,  Barclay  v.  Andreio  (1899, 
1  Ch.  674,  684),  compound  interest  was  allowed  on  further  con- 
sideration, though  the  question  of  interest  was  neither  raised  hj 
the  pleadings  not  dealt  with  in  the  judgment:  Burdiek  v.  Garrick, 
5  Ch.  p.  243. 

In  an  action  to  establish  a  breach  of  trust,  the  cestui  que  trust  is 
entitled  to  interrogate  the  trustee  as  to  income  received  by  him  in 
every  year  in  respect  of  the  sum  alleged  to  have  been  in  his  hands, 
so  that  if  the  trust  is  declared  in  the  plaintiff's  favour,  the  Court 
may  order  payment  of  the  principal  ^\-ith  such  interest  as  may  be 
held  proper:  Be  Morgan,  Owen  \.  Morgan,  39  C.  D.  316.  But  if 
the  plaintiff  does  not  claim  to  follow  the  investments  in  which  the 
fund  has  been  placed  he  cannot  interrogate  as  to  the  particulars  of 
such  investments:  Ibid.  Nor  is  the  plaintiff  entitled  to  ask  for  an 
account  of  profits  made  in  trade  where  tiic  trust  is  denied,  and  the 
answer  would  be  of  no  use  unless  the  plaintiff  succeeded  in 
establishing  it  at  the  trial:  Parker  v.  Wells,  18  C.  D.  477. 
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CHAPTER  XXXIII. 

NOTICE   TO   TRUSTEES   OF   DEALINGS   WITH   EQUITABLE 
INTERESTS. 

The  importance  of  giving  notice  to  the  trustees  of  property,  the  Notice  of 
equitable  interest  in  -which  is  assigned  or  charged  bj-  a  beneficiary,  ormM^^a^es 
will  be  best  understood  from  the  consequences  which  affect  the 
assignee   or   incumbrancer   who   fails    to    give   such   notice,   and 
which  are  now  to  be  considered.     But,  in  the  first  place,  it  is  to 
be  observed  that  the  title  of  the  assignee  for  value  or  mortg-ageo 
of  an  equitable  interest  does  not  depend  upon  whether  notice  has 
been  given  to  the  trustees  or  not,  so  far  as  any  claim  by  tho 
assignor  or  mortgagor  is  concerned:  Donaldson  r.  Donaldson,  Kay, 
711;  Be  TT'a^,  2  D.  J.  &  S.  365;  Be  Lowe,  30  Bea.  95,  97.    The 
neoessity  of  notice,  however,  in  the  case  of  a  voluntary  assignment.  Voluntary 
rests  upon  different  considerations,  and  has  been  already  shown:   ^^^'S"™'^'!'- 
*ec  ante,  pp.  70,  71. 

But  though  the  cestui  que  trust,  who  has  dealt  with  his  share  for  Effect  of 
value,  cannot  dispute  his  own  act,  yet  if  no  notice  has  been  given  ^ot^^''^ 
bv'  the  assignee,  the  trustees  are  justified  in  transferring  the 
property  to  the  cestui  que  trust  without  any  liability,  so  far  as  they 
are  concerned:  Donaldson  v.  Donaldson,  Kaj-,  at  p.  719;  Stocl<s  v. 
Dolson,  4  D.  M.  &  G.  11;  Ward  v.  Duncombe,  1893,  A.  C.  at 
p.  392;  even  though  former  trustees  may  have  had  notice:  Phipps 
V.  Lovegrove,  16  Eq.  80;  Hallows  v.  Lloyd,  39  C.  D.  686;  and 
^^■hen  one  of  several  trustees  has  notice  and  the  others  have  not,  the 

latter  are  not  liable  for  anything  they,  may  do  in  ignorance  of  such 

notice:  Lou-  v.  Bouverie,  1891,  3  Ch.  82. 

The  notice  may  be  given  at  any  time  before  the  actual  transfer  Time  of 

is  made  to  the  cestui  que  trust:  Donaldson  v.  Donaldson,  supra; 

and  see  post,  p.  557,  as  to  the  time  when  notice  may  be  given  in 

order  to  secure  priority. 

Where  a  fund  is  vested  in  trustees,  and  indeed,  also,  in  aU  cases  General 

of  equitable  choses  in  action,  the  effect  of  notice  is  not  only  .to  notice. 

prevent  the  property,  the  subject  of  the  notice,  from  being  disposed 
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of  without  the  knowledge  of  the  person  by  whom  the  notice  ie 
given,  but  to  prevent  injury  to  other  persons  from  subsequent 
dealings  with  the  property  in  ignorance  of  the  prior  claim  upon  it:' 
Ward  V.  Buncombe  (1893,  A.  C.  at  p.  379),  where  all  the  old  cases 
are  reviewed;  Re  Wasdale,  1899, 1  Ch.  at  p.  166;  Re  Dallas,  1904, 
2  Ch.  38-5;  see  Ex  parte  Boulton,  1  D.  &  J.  179,  per  Turner,  L.J. 
And,  therefore,  where  a  charge  is  taken  upon  a  policy  or  other 
document,  without  inquir}-  as  to  the  document  itself,  no  priority  is 
gained  over  the  person  who  holds  a  previous  lien  or  charge  upon 
it,  but  has  given  no  notice  to  the  insurance  office  or  other  debtor: 
West  of  England  Banl  v.  Batchelor,  30  W.  E.  364. 
B,u\ein  JJearle  Thus,  where  personal  property  is  vested  in  trustees,  and  a  pur- 
^''     ''  ■  chaser  or  incumbrancer  acquires  it,  but  gives  no  notice  to  the 

trustees,    and   afterwards   the  original   equitable   owner   sells   or 
charges  it  over  again  to  another,  who  inquires  of  the  trustees 
whether  they  have  notice  of  any  dealings  with  the  fund,  to  whicli 
inquiry  they  reply  that  they  have  none;  then,  if  the  second  pur- 
chaser or  incumbrancer  gives  notice  to  them  of  his  title,  he  obtains 
priority  over  the  first,  who  has  not  done  everything  in  his  power 
necessary  to  complete  his  title,  and  whose  negligence  has  made  it 
possible  that  the  subsequent  dealing  should  take  place,  and  the 
notice  given  by  the  puisne  incumbrancer  converts  the  trustees  of 
the  fund  into  trustees  for  him:  Dearie  v.  Hall,  3  Euss.  1;  Foster 
V.  Coclcerell,  3  C.  &  F.  456,  478;  Arden  v.  Arden,  29  C.  D.  702; 
Ward  V.  Duncombe,  1893,  A.  C.  369;  Re  Lake,  1903, 1  K.  B.  151 ; 
ReDall-as,l904:,2Ch.385. 
Assignee  upon       Thc  effect  of  giving  notice  to  the  legal  holders  is  to  convert 
&o™efts  thr    ^^^^  into  trustees  for  the  assignee  -nho  has  given  notice:  Dearie  v. 
legal  holders    Rail,  3  Russ.  at  p.  12;  Montefi-ore  v.  Guedalki,  1903,  2  Ch.  26,  84. 
forJiim.  The  rule  in  Dearie  v.  Kail  applies  whether  the  subsequent  in- 

Kule  applies     cumbrancer  takes  his  charge  from  the  cestui  que  trust  or  from  his 
ofanyki^d!^    representatives:    Re   Freshfield,   11    C.    D.  198;    Montefiore  v. 
Guedalla,  supra ;  or  whether  the  interest  in  question  is  vested,  con- 
tingent, present,  or  future:  IhkJ. ;  Loveridye  y. Cooper,  3  Euss.  30; 
Ward  w.Duncmnbe,  1893,  A.  C.  869;BeTT'ascZa/e,  1899,  1  Ch.  163; 
Re  Phillips'  Trusts,  1903,  1  Ch.  183;  but  if  the  subject-matter 
which  is  charged  is  a  mere  expectancy,  e.g.,  in  the  nature  of  a  spes 
successionis,  there  is,  of  course,  no  "legal  holder "'  to  whom  notice 
can  be  given:  Re  Dallas,  1904,  2  Ch.  385,  403. 
Limit  of  rule:       The  rule  in  Dearie  v.  Hall  is  settled  law,  but  it  will  not  be 
rule.  extended:  Ward  v.  Duiicombe,  1893,  A.  C.  at  p.  894.  It  has  been 

said  to  proceed  upon  the  principles  formerly  applicable  in  bank- 
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ruptcy,  but,  in  fact,  it  is  founded  on  no  definite  25rinciple:  LIuijds 
Bank  \.  Pearson,  1901,  1  Ch.  at  p.  872,  per  Cozens-Hardy,  J.; 
and  sec  Ward  y.  Duncombe,  xiipra  ;  Be  Dalkts  (1904,  •?  Ch.  385j, 
where  the  rule  was  applied  although  there  was  no  fund  in  existence 
at  the  date  of  the  assignment  and  no  trustee  for  some  time  after  it 
came  into  existence. 

It  is  advisable  that  the  inquiry  by  the  subbe(_|Uont  purchaser  (as  Xeccs^ity  of 
made  in  Dearie  v.  Hall)  of  the  trustees  as  to  dealings  should  be  '°1""7- 
made,  though  jjerhaps  it  may  not  be  necessary,  if  his  conduct 
would  have  been  the  same  whether  he  made  the  inc^uiry  or  not: 
Foster  v.  Cockerell  3  C.  i-  F.  456;  Meiu  v.  Bell  1  Hare,  73,  8-3, 
89;  lie  Lake,  1903,  1  K.  B.  151:  but  if  the  inquiry  is  made,  the  Reply  of 
trustees  are  bound  to  answer  correctly:  Browne  v.  Sarage,  4  Dr.  at  *'''^''*<''^'- 
p.  639;  and  they  may  possibly  incur  liability  if  they  do  not:  see 
Burrotces  v.  Lock,  10  Ves.  470;  for  the  person  making  the  inquiry 
is  entitled  to  act  upon  the  answer  to  it:  see  Macbryde  v.  Eijkyn,  25 
L.  T.  192.     It  has,  however,  been  held  that:  (1)  ti'ustees  are  not 
bound  to  answer  inquiries  by  strangers  about  to  deal  -n-ith  a  cesti'.i 
que  trust :   v,-;    if    they    choose    to   answer    they    need    give    no 
more   than   honest    answers,   according   to   their   knowledge   and 
belief,    without   any    obligation   to    make   inquiries   themselves: 
\S)  that  if  they  answer  honestly  they  incur  no  liability  unless  they 
make  a  statement  amounting  to  a  warranty,  or  one  so  clear  and 
unambiguous  that  thej-  are  prevented  by  estoppel  from  afterwards 
denying  it;  (4)  that  Burroucs  v.  Lock  \^s/if.ro]  can    since  Dernj  v. 
Peck,  14  A.  C.  337)  be  supported  only  on  the  ground  of  estoppel: 
Loic  V.  BoHverie,  1891,  3  Ch.  82.    But  there  is  no  estoppel  where  a 
trustee   honestly",   though   erroneously,   states   that   there   are   no 
incumbrances   under   the   impression   induced   by   the   intending 
mortgagees  that  what  he  stated  was  with  the  approval  of  the 
solicitors  to  the  trust:  Porter  v.  Moore,  1904,  2  Ch.  367.     If  the  Reply 
trustees  or  any  of  them  decline  to  answer,  the  intending  incum-  ■>'''™l'^l'i- 
brancer   would   take   the   risk    upon   himself   of   whatever   prior 
incumbrances  there  might  chance  to  be:  per  Herschell,  L.  0.,  in 
Wardv.  Duncombe,  1893,  A.  C.  at  p.  383. 

Having  reaard  to  recent  decisions,  it  is  desirable  here  to  refer  to  Equitable 
the  application  of  the  doctrine  of  notice  as  it  affects  equitable  shares, 
interests  in  shares  in  companies;  and  it  may  be  said  generally  that 
since,  in  most  cases,  it  is  provid.ed  that  notice  to  a  company  or  its  Notice  to 
officers  shall  not  affect  them  with  any  trust   (see  Simpson  v.  company- 
Molson's  Bank,  1895,  A.  C.  270,  and  ante,  p.  384),  and  there  is  no 
obligation  upon  them  to  rec-oixi  or  proserxe  any  record  of  oc|uitable 
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interests,  notice  in  the  case  of  transfers  of  shares  not  legally  and 
perfectly  assigned  has  no  effect  in  completing  the  equitable  title, 
and  therefore  that  the  principle  of  Dearie  V.  Hall  (supra)  does  not 
apply:  Societe  Generale  v.  Walker  (per  Lord  Selborne),  11  A.  C. 
20,  30;  and  see  Ex  parte  Bugg,  2  Dr.  &  Sm.  452  (but  see  Bradford 
Bank  v.  Briggs  (12  A.  C.  29),  where  this  view  was  treated  as  un- 
satisfactory; Rearden  v.  Provincial  Bank  (1896,  1  Ir.  E.  532), 
where  a  company  was  held  bound  by  notice;  and  see  Re  Perkins, 
24  Q.  B.  D.  613;  Dtmne  v.  Hibernian  Bank,  2  I.  E.  Eq.  82);  in 
general,  however,  transferees  or  chargees  of  shares  are  entitled  to 
priority  according  to  the  dates  of  the  transfers  or  charges,  and  not 
of  notices  given  to  the  company.  But  the  practice  has  been  for 
the  company,  on  heing  applied  to  to  register  a  transfer,  to  com- 
municate with  the  registered  holder — a  course  which,  besides  giving 
to  an  equitable  owner  an  opportunity  to  enforce  his  rights  against 
the  company,  has,  in  several  eases,  defeated  the  operation  of  a 
forged  transfer:  see  p-er  Lord  Blackburn  in  Societe  Generale  v. 
Walker,  11  A.  C.  at  p.  35;  Barton  v.  London  &  North-Wester-n 
Rail.  Co.,  24Q.  B.  D.  77. 

If  the  company  itself  claims  a  beneficial  interest,  it  cannot  avail 
itself  of  the  doctrine  stated  above  to  obtain  priority  over  equitable 
rights,  if  it  have  itself,  or  by  its  officers,  knowledge  of  those  rights : 
Bradford  Bank  v.  Briggs  (12  A.  C.  29),  where  the  company, 
having  notice  of  a  pledge  of  shares,  was  held  not  to  be  entitled  to 
enforce  its  lien  under  the  articles  as  against  the  pledge,  in  respect 
of  money  due  as  the  result  of  transactions  not  coming  within  the 
liability  of  the  shareholder  by  virtue  of  his  contract  to  take  the 
shares,  and  incurred  after  notice  of  the  pledge.  This  case  was 
decided  on  the  authority  of  Hopkinson  v.  Rolt  (9  H.  L.  C.  514), 
where  it  was'  held  that  a  first  mortgagee  for  present  and  future 
advances  is  not  entitled  to  priority  over  a  subsequent  mortgagee 
in  respect  of  advances  made  after  notice  of  the  subsequent  charge; 
and  it  was  held  in  Bradford  Bank  v.  Briggs,  that  in  such  a  case 
there  is  no  intention  on  the  part  of  the  pledgee  to  affect  the 
company  with  a  trust  which  they  might  disregard,  but  merely  with 
notice  as  traders  of  a  claim,  after  receiving  which  it  would  be 
inequitable  for  them  to  give  further  credit  to  their  customer  in 
respect  of  property  which  had  ceased  to  be  his :  and  see  Union  Bank 
of  Scotland  v.  National  Bank  of  Scotland,  12  A.  C.  53;  Re 
McNamara,  13  L.  E.  Ir.  158;  Reardenv.  Provincial  Bank,  1896, 
1  Ir.  E.  532.  Moreover,  a  first  mortgagee  cannot,  after  notice  of 
a  subsequent  mortgage,  tack  to  his  debt  further  advances  made  to 
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the  mortg-ag-or  after  notice,  even  though  such  further  advances  were 
made  pureuant  to  an  obligation  entered  into  with  the  mortgagor 
at  the  time  of  the  first  mortgagee:  West  v.  Williains,  1899,  1  Ch. 
132;  see  also  Re  Keogh's  Estate,  1895, 1  Ir.  E.  201. 

It  has  been  held  that  the  lien  of  a  company  is  enforceable!  Effect  of  lien 
against  trustees  who  have  invested  trust  money  in  shares,  though  trustee"^      ^ 
the  ^company  have  notice  that  they  are  trustees,  because  the  lien  themselves. 
aSeots  the  legal  title  of  the  trustees  at  the  moment  of  registration, 
and  thus  the  cestui  que  trust's  title  is  postponed  to  it,  and  also 
because  the  benefit  of  the  contract  can  be  taken  by  the  cestui  que 
fruM  only  \\-ith  the  burden  of  the  lien  created  under  the  contract 
by   the  trustee  to   take   the  shares  for  him:    Neu'   London   and 
Brazilian  Bank  v.  Brocklcbank,  21  C.  D.  302;  and,  by  parity  of  As  against 
reasoning,  the  company  has  no  right  to  transfer  the  shares  out  of  ^™^fi<"»"^s. 
the  name  of  the  trustee  into  that  of  the  cestui  que  trust  on  the 
ground  that  the  latter  o-\\es  money  to  the  company,  the  lien  affect- 
ing the  shares  in  the  hands  of  the  trustee  only:  Re  Ystalijfera  Co., 
1817,  W    X.  30;  and  since  the  company  is  not  bound  to  take 
notice  of  a  trust,  it  cannot  enforce  its  lien  for  money  due  to  it  b}' 
the  cestui  que  trust,  and  is  therefore,  on  the  bankruptcy  of  the 
latter,  not   a  secured   creditor  within  the  Bankruptcy  Act:    Re 
Perkins,  24  Q.  B.  D.  613;  cf.  Re  Blakehj  Co.,  25  W    R.  111. 
But  if  shares  are  held  by  trustees  for  the  company,   with  an 
expre^  stipulation  that  they  are  not  to  be  registered  in  the  names 
of  the  trustees,  the  latter  cannot  be  placed  on  the  register  or  list  of 
contributories :  Gray's  Case,  1  C    D.  664. 

As  to  the  nature  of  a  company's  lien  on  the  shares  of  members,  Natm-e  of 
see  Everifi  v.  Automatic  Co.,  1892,  3  Ch.  506;  Bank  of  Africa  HenonYharee 
y.  Scdishunj  Gold  Mining  Co.,  1892,  A.  0.  281. 

As  between  two  equitable  assignees,  the  time  when  notice  is  Times  of 

given  is  of  no  importance  if  both  notices  are  given  previous  to  the  '^°  "^^*' 

period  when  the  relation  of  trustee  and  cestui  que  trust  is  created: 

Re  Dallas,  1904,  2  Ch.  385:  and  that  relation  is  not  constituted 

until  the  money  is  actually  received  by,  or  is  due  from,  the  trustee : 

Re  Dallas,  supri.  AVhcii  the  relation  of  trustee  and  cest^ii  que  trust 

has  been  created,  the  priorities  take  effect  according  to  the  notices : 

per  Lord  Romilly  in  Webster  v.  Webster,  31  Bea.  393,  following 

Buller  V.  Plunkett,  1  J.  &  H.  441;  Addison  v.  Cox,  8  Ch.  79; 

Somerset  v.  Cox,  33  Bea.  634;  Re  Dallas,  1904,  2  Ch.  385  (see 

jases  there  cited) .     But  it  seems  that  it  is  enough  for  priority —  Notice  to 

enough  to  complete  the  equitable  assignment  of  a  chose  in  action—  person  Uablo 

if  notice  be  given  to  the  person  bj  whom  payment  of  the  assigned  being  a 

J^fnstee, 
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debt  is  to  be  made,  whether  that  person  is  himself  liable,  or  is 
merely  charged  -viith  the  duty  of  making  the  pavnitnt:  Re 
Dallas,  supra.  Xor  is  it  material  whether  the  right  to  receive 
the  molttev,  and  the  coii-oi|uent  obligation  to  pay  it,  is,  at  the  time 
when  the  notice  is  given,  absolute  or  conditional,  so  long  as  the 
person  who  receives  the  notice  is  himself  bound  by  some  contract 
or  obligation,  existing  at  the  time  when  the  notice  reaches  him,  to 
receive  and  pay  over,  or  to  pay  over  if  he  has  previously  received, 
the  fund  out  of  which  the  debt  is  to  be  satisfied:  per  Lord 
Si-lliorne,  C,  in  Adcli-'on  v.  Cox.  8  Ch.  79:  but  notiee  to  an 
executor  ^\\\o  renounces  without  in  any  way  acting  is  probably  of 
no  value:  Re  DoUas.  1904,  2  Ch.  3S0.  417:  see  20  &  21  Vict, 
c.  77,  s.  79.  and  21  ct  22  Vict.  c.  9-3.  s.  16;  such  executor  owes 
no  duty  to  the  estate:  per  Buckley,  J.,  in  Re  DnJIi'<.  at  p.  401. 

On  a  charge  upon  life  policies  the  priorities  will  be  determined 
according  to  priority  of  notice  to  the  insurance  office:  Re  Lake, 
1903,  1  k.  B.  151.' 

The  doctrine  of  the  ellicacy  of  notice  to  seiure  priority  does  not 
apply  to  real  estate:  Jones  v.  Jones,  8  Sim.  633;  Wilmot  v.  Pike, 
■J  Hare,  14;  Malcolm  v.  Charhsxorth.  1  Keen,  63:  Le^  v.  Howlett, 
2  K.  &  J.  031;  jr<B-<Z  v.  Binicomhe,  1893.  A.  C.  at  p.  390;  and  see 
PhippSY.  Loi-egrove,  16  Eq.  80;  nor  to  money  directed  by  an  Act 
of  Parliament  or  otherwise  to  be  treated  in  equity  as  real  estate: 
Re  Coreiv,  16  W  E.  1077:  Roop-r  v.  Harrison,  2  K.  &  J.  86;  nor 
to  an  assignment  of  an  equitable  estate  in  a  leasehold  for  years  or 
other  chattel  real:  Wiltshire  v.  Rabbits.  14  Sim.  76  :  and  sec 
E:c  parte  Rabbidge.  S  C.  D.  367.  370:  nor  to  a  mortgage:  Re 
Richards.  4o  C.  D.  jSO:  for  although  the  mortgage  debt  is  a 
chose  in  action,  yet.  where  the  subject  of  the  security  is  land, 
priorities  are  governed  by  the  rules  applicable  to  real  estate: 
Taijlor  V.  London  and  County  Banking  Co..  1901,  2  Ch.  233: 
Hopkins  V.  Hem-^n-nr/h.  189S.  2  ('h.  347  (a  case  of  sub-mort- 
gages";. 

But  notice  of  a  charge  on  the  proceeds  of  sale  of  land  is  neces- 
sary to  secure  priority:  Foster  v.  Cockerel!,  3  CI.  &  F.  p.  475: 
Daniel  v.  Freeman.  I.  E.  11  Eq.  233;  or  on  land  devised  upon 
trust  for  sale:  Consolidated  Investment  Co.  v.  Rileij,  1  Giff.  371; 
but,  as  pointed  out  by  Lord  ^lacnaghten,  notice  in  these  cases  is 
only  material  when  the  assignment  relates  to  such  interests  in  land 
as  can  only  reach  the  hands  of  the  assignor  in  the  shape  of  money: 
Ward  v.  Duncombe,  1893,  A.  C.  at  p.  390;  Lloyds  Bank  v. 
Pearson,  1901,  1  Ch.  865;  or  in  the  case  of  an  incumbrance  by 


VERBAL  NOTICE — NOTICE  TO  ONE  TRUSTEE.  559 

a  person  entitled  to  a  portion  charged  upon  land;   Re  Hughes, 

2  H.  (t  M.  89. 

But  the  Registry  Acts  being  intended  to  apply  only  to  dealings  Land  in 
at  law  or  in  equity  with  the  laud  itself,  the  owner  of  an  ineuin-  county, 
brance  or  leg-acy  charged  upon  land  or  on  the  proceeds  of  real 
estate  devised  upon  trust  for  sale  ranks  as  against  other  incum- 
brancers according  to  the  time  of  giving  notice  to  the  trustees, 
and  gains  no  advantage  by  registering  his  deed:  Malcolm  v. 
CJwrlem-vrth,  1  Keen,  63;  Arden  v.  A]-deu,  29  C.  D.  702. 

It   has   been    held    that   notices  given  to  the  solicitors  of  the  Notice  to 
trustees  is  equivalent  to  notice  to  the  trustees  themselves :  BicJiardj:  solit-itor. 
V.  Gledsfaiicy.  3  Gif.  298;  affirmed,  31  L.  J.  Ch.  142;  Ex  parte 
Bogeys,  S  D.  M.  .^-  G.  271;  Llogds  BanJc  v.  Pearson,  1901,  1  Ch.  * 
S6-3 ;  but  notice  to  the  person  usually  employed  as  the  solicitor  of 
the  trustees  has  been  held  not  to  be  good  notice  so  as  to  retain  the 
priority  of  an  incumbrancer  over  the  incumbrance  of  a  subsequent 
mortg-agee  who  gives  notice  to  the  trustees  themselves:    Sajtroii 
WaMeii  Building  Societg  v.  Baijner,  14  C.  D.  406;  for  the  person 
served  should  in  any  case  be  the  solicitor  in^the  very  matter  in 
question,  though  if  he  accept  a  notice  under  a  misapprehension  of 
the  extent  of  his  authority  he  would  incur  no  liability,  unless  he 
represented  that  he  had  such  authoritv"  Ibid.;  and  see  yicTioIson 
V.  Smith.  22  C.  D.  640,  659;  Gas  Light  &  CoTte  Co.  v.  Towse, 
35  C.  D.  519. 

Verbal  notice  or  knowledg-e,  however  obtained,  is  sufficient,  if  Verbal  notice: 
the  fact  of  the  assignment  is  distinctly  and  clearly  brought  to  l^^no^ledge. 
the  mind  of  the  trustee,  so  that  as  a  reasonable  man  or  an  ordinary 
man  of  business  he  would  act  upon  the  information  and  regulate 
byithis  execution  of  the  trust:  Browne  v.  Savage,  4  Dr.  atp.  640; 
Lloyd  \.  Banks,  3  Ch.  488;  Bence  v  Shearman,  1898,  2  Ch.  at 
p.  587;  Ee  Dallas,  1904,  2  Ch.  at  p.  400;  Ex  parte  Agra  Bank, 

3  Ch.  555;  Saffron  Walden  Soc.  v.  Bayner,  14  C.  D.  406;  and  see 
Mildred  y.  Maspons,  8  A.  C.  874.  But  an  equitable  incumbrancer 
should  give  formal  notice  in  writing,  because  there  is  always 
difficulty  in  proving  knowledge  by  the  trustee  aliunde  by  casual 
conversations  or  any  other  mode  in  which  the  trustee's  knowledge  Conversa- 
is  sought  to  be  shown:  Lloyd  y.  Banks,  3  Ch.  at  p.  490.  tions,  ic. 

In  any  case  verbal  notice  is  dangerous,  for  the  onus  of  proving  Danger  of 
that  it  was  o-iven  rests  on  those  who  allege  that  they  gave  it,  and  ^^''  '  "°*"^^' 
did  so  in  such  a  manner  that  the  trustee  was  bound  to  remember 
it:  Re  Tichnier,  35  Bea.  317;  and  see  Ex  parte  Agra  Bank,  3  Ch, 
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ooo;  and  the  denial  of  the  trustee  that  he  had  notice  may  in  some 
cases  be  fatal:  Safron  Walden  Soc.  v.  Batjner,  supra. 

Xotice  should  as  a  matter  of  prudence  be  given  to  each  trustee; 
but  notice  to  one  of  several  trustees  is  notice  to  aU,  and  is  sufficient, 
at  least  so  long  as  that  trustee  is  living,  for  he  is  assumed  to  have 
communicated  it  to  his  co-trustees:  Smith  v.  Smith,  2  Cr.  &  M. 
231;  Ward  v.  Buncombe,  1893,  A.  C.  at  p.  381;  Meux  v.  Bell,  1 
Hare,  73;  Lloi/ds  Bankx.  Pearson,  1901,  1  Ch.  865;  of.  Sidclife 
v.  ^yardle  (63  L.  T.  329),  where  by  contract  notice  had  to  be  given 
to  all  the  trustees;  but  after  his  death,  since  an  inquiry  by  a 
subsequent  incumbrancer  would  not  lead  him  to  a  knowledge  of  a 
prior  incumbrance,  the  efficacy  of  the  notice  is  destroyed:  Meux 
•v.  Bell  1  Hare,  at  p.  37;  Bird  v.  Blyth,  24  W  E.  356;  Be  Ball, 
Xolan  v.  O'Brien  (7  L.  E.  Ir.  180),  where  the  trustee  to  whom 
notice  was  given  died  in  the  lifetime  of  his  co-trustee,  to  whom  a 
subsequent  incumbrancer  gave  notice:  and  sec  ITiUes  v.  Greenhill, 
29  Bea.  376,  389;  4  D.  F.  &  J.  147;  Bp  Brown,  5  Eq.  88; 
Mutual  Life  Ass.  Soc.  v.  Langley,  26  C.  D.  at  p.  691.  In  Tinison 
V.  Ramsbottom  (2  Keen,  3-5),  it  was  hold  that  where  one  only  of 
two  or  more  trustees  had  notice,  and  died  without  in  fact  giving 
notice  to  his  co-trusteos,  and  a  subsequent  incumbrancer  advanced 
money  after  his  death,  and  gave  notice  to  the  then  trustees,  the 
second  incumbrancer  gained  priority:  Re  Phillip's  Trusts,  1903, 
1  Ch.  183;  Freeman  v.  Laing,  1899,  2  Ch.  at  p.  358.  On  the 
other  hand,  it  is  conceived  that  priorities  should  not  be  fixed  by 
accidental  circumstances,  e.g.,  death  of  a  trustee  with  notice,  and 
Timson  v.  Bamsbottom  and  cases  following  it  may  be  of  doubtful 
authority:  see  Ward  v.  Buncombe,  1893,  A.  C.  at  p.  394,  and  Be 
Ballas,  1904,  2  Ch.  at  p.  399. 

If  the  notice  is  given  to  one  trustee,  who  is  shown  to  have  com- 
municated it  to  the  others,  it  is  good:  Consolidated  Investment  Co. 
V.  Biley,  1  Giff.  371:  and  notice  to  all  the  trustees  absolves  the 
assignee  from  giving  any  further  notice,  though  subsequently  all 
such  trustees  die  or  retire,  and  notice  is  given  by  a  subsequent 
incumbrancer  to  new  trustees  -nho  have  no  notice  of  the  first 
assignment:  Be  Wasdcde,  1899,  1  Ch.  163. 

Where  verbal  notice  of  an  assignment  of  a  life  interest  was 
proved  to  have  been  given  to  one  of  three  trustees,  it  was  held  to 
be  sufiicient  to  take  the  property  out  of  his  order  and  disposition 
as  against  the  assignees  in  his  subsequent  banki'uptcy:  Smith  v. 
Smith,  2  Cr.  &  M.  231. 

If,  however,  the  first  assigiaujent  is  njade  to  one  pf  the  trustees 
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himself,  it  has  been  held  that  that  is  not  sufficient  to  prevail  against  iwooming 
the  subsequent  assignee  who  gives  notice  to  all  the  trustees,  and  *^®'^^®' 
who  therefore  is  entitled  to  priority:  Timson  v.  Ramsbottom,  2 
Keen,  35.  And  where  the  fund  is  standing  in  the  names  of 
trustees,  one  of  whom  becomes  an  executor  under  the  will  of  the 
cestui  que  trust  of  the  same  fund,  notice  of  an  assignment,  given 
to  the  other  trustee  before  the  executor  has  assented  to  the  legacy, 
is  insufficient  as  against  a  subsequent  mortgagee  of  the  legacy 
who  gives  notice  to  the  executor:  Holt  v.  Dewell,  4  Hare,  446; 
Stephens  v.  Green,  1895,  2  Ch.  148. 

But  where  one  of  the  trustees  is  also  a  beneficiary,  and  assigns  Trustee 
his  beneficial  interest  in  the  trust  fund  to  a  stranger,  notice  thus  entitled^nd 
acquired  by  him  as  assignor  is  not  notice  to  his  co-trustees,  since  assigniDg  his 
it  is  his  interest  to  conceal  the  assignment:   Browne  v.  Savage,  ™  ^'^'^^  ' 

4  Drew.  635:  Lhyds  Bank  v.  Pearson,  1901,  1  Ch.  865;  Be 
Dallas,  1904,  2  Ch.  385,  400;  and  see  Commissioners  of  Worlcs  v. 
Hart)y,  23  Bea.  508,  511.  If ,  .however,  the  assignment  by  the 
trustee  is  made  to  one  of  his  co-trustees,  the  notice  so  acquired  by 
the  latter  as  assignee  is  good  notice  to  all  the  trustees,  since  as 
assignee  he  has  no  interest  to  conceal  the  assignment:  Broimie  \. 
Savage,  supra. 

If  a  trustee  takes  a  mortgage  from  a  beneficiary,  since  he  c-annot  Where  trustee 
give  notice  to  himself,  he  is  entitled  to  retain  his  priority  over  a  i^n^§^^°* 
subsequent  charge:  Elder  v.  Maclean,  5  W  E.  447;  Thompson  v. 
Tomkins.  2  Dr.  &  Sm.  8;  Dunne  v.  Hibernian  Joint  Stocli  Co.,  2 
Ir.  E.  Eq.  82;  cf.  Rc  Dallas,  1904.  2  Ch.  385;  and  he  need  not, 
in  the  absence  of  inquiry,  inform  the  subsequent  incumbrancer  of 
his  own  charge  unless  it  is  proved  that  he  induced  him  to  lend 
his   money   in    ignorance    of  it:   Be  Leu'er.  4  C.  D.   101;  aff. 

5  CD.  61. 

If  all  the  trustees  are  dead,  so  that  no  notice  can  be  given,  the  where  all 
only  course  is  to  take  proceedings  in  the  nature  of  a  distringas,  as  *™**«^s  ^^*^- 
to  which  see  post,  p.  562. 

It  has  been  held  that  new  trustees  are  not  bound  to  inquire  of  Notice  to  new 
the  old  trustees  whether  they  have  received  notice  of  any  incum-  t"^^'*^- 
brances:  Phipps  v.  Lovegrove.  16  Eq.  80;  and  they  are  not  afi^ected 
with  notice  through  the  retiring  trustees  of  incumbrances  of  which 
no  notice  ajspears  in  the  trust  documents,  and  which,  though  known 
to  the  old  trustees,  are  not  disclosed  to  the  new  trustees:  Hallows  v. 
Lloyd,  39  CD.  6S6.      When  an  assignee  or  incumbrancer  has  To  whom 
once  given  notice  to  all  the  trustees  he  is  under  no  obligation  to  ^°*''^i^g^^°'^'^ 
give  fresh  notices  to  new  trnstep=:    W^rd  v.   Duvcombe,  1893, 
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A.  C.  at  p.  394;  Ee  WasMe,  1899,  1  Ch.  at  p.  167;  Be  Dallas, 
1904,2Ch.  atp.399. 

Where  a  fund  is  settled  subject  to  a  power  of  appointment, 
which  is  exercised  by  appointing  it  to  other  trustees,  notice  should 
be  given  to  both  sets  of  trustees  until  the  fund  has  actuaEy  reached 
the  hands  of  the  appointees:  Bridge  y.  Beadon,  3  Eq.  664.  Where 
the  fund  is  in  Court  and  there  is  an  original  and  also  a  derivative 
settlement,  and  the  assignor  claimed  under  a  derivative  settlement, 
the  trustees  of  the  latter  are  the  proper  persons  to  receive  notice: 
Stephens  V.  Green,  1895,  2  Ch.  148,  161,  per  Lindley,  L.  J.;  but 
for  the  purpose  of  protecting  the  assignees'  interest,  as  distin- 
guished from  notice  with  the  object  of  obtaining  priority,  the 
trustees  of  the  original  settlement  should  be  given  notice. 

The  notice  should  correctly  state  the  amount  of  the  fund  charged, 
for  if  it  do  not,  the  charge  may  be  limited  to  the  fund  mentioned 
in  the  notice:  Woodburn  v.  Grant,  22  Bea.  483;  Re  Bright,  21 
Bea.  430;  but  a  mere  error  of  date  or  the  like  does  not  invalidate 
the  notice:  Whittingstall  v.  King,  46  L.  T.  520. 

If  the  subject-matter  comprise  shares  in  a  company,  the  notice 
should  be  given  to  the  board  of  directors:  Re  Agra  Bank,  3  Ch. 
555;  see  Alletson  v.  Chichester,  10  C.  P.  319;  see  ante,  pp.  384, 
555.  As  to  notice  to  partners,  see  Ex  parte  Hennessey,  1  Conn.  & 
Laws.  559;  Martin  v.  Sedgwich,  9  Bea.  333. 

When  notice  (as  distinguished  from  cases  where  Icnowledge  can 
be  proved)  has  to  be  given,  the  assignee  is  the  person  to  give  the 
notice:  Lloyd  v.  Banks,  4  Eq.  222;  3  Ch.  488;  but  a  trustee  in 
bankruptcy  of  the  mortgagor  of  a  chose  in  action  cannot  by  notice 
gaiu  priority  over  an  equitable  mortgagee:  Ex  parte  Jenks,  1902, 
IK.  B.719. 

It  is  in  some  cases  advisable  for  an  incumbrancer  to  insist  upon 
having  notice  of  his  charge  endorsed  upon  the  trust  instrument: 
see  Phipps  v.  Lovegrove,  16  Eq.  80;  but  this  is  often  impracticable 
(as  where  the  trust  is  under  a  will),  and  is  usually  objected  to. 

Where  equitable  interests  in  stock  are  mortgaged,  the  mort- 
gagee was  formally  entitled  to  a  distringas;  but  this  is  now  in 
form  abolished,  and  in  lieu  of  a  distringas  an  affidavit  must  be 
made  by  the  claimant,  and  served  with  a  notice  on  the  company: 
Ord.  XL VI.  rr.  2,  3,  4;  and  the  effect  of  this  proceeding  is,  by 
Kule  4,  to  have  the  same  force  as  a  distringas  formerly  had,  namely, 
notice  to  the  company  not  to  deal  with  the  fund  without  giving 
the  claimant  an  opportunity  of  asserting  his  rights,  if  any;  but  it 
does  not  operate  as  an  injunction,  a,nd  if,  when  he  receives  notice 
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that  the  fund  is  about  to  be  dealt  with,  he  does  not  apply  for  an 
injunction  without  delay,  his  right  to  prevent  the  transfer  will  be 
gone:  Re  BlaMey,  23  0.  D.  549;  Hobbs  v.  Wmjet,  36  C.  D.  256, 
"260;  nor  does  the  service  of  the  affidavit  and  notice  estop  the 
claimant  from  afterwards  disclaiming  his  interest:  Hobbs  v. 
Wayet,  supra. 

A  stop  order  may  be  obtained  on  any  money  or  securities  in  Stop  order. 
Court  to  a  general  credit  on  a  separate  account:  Order  XLVI. 
r.  12.  It  may  be  obtained  immediately  after  an  order  to  pay  in 
has  been  made,  and  before  actual  payment:  Shaiu  v.  Hudsmi,  48 
L.J.  Ch.  689.  It  has  not  the  effect  of  converting  the  trustees  of 
the  fund  in  Court  into  trustees  for  the  person  obtaining  the  stop 
order,  but  it  simjily  prevents  payment  out  of  the  fund  without 
notice  to  that  person:  Stephens  v.  Green.,  1895,  2  Ch.  at  p.  161. 

A  stop   Qi'der  may  be  obtained,   though  the  incumbrancer  is  Where  trustee 
himself  one  of  the  trustees:   Elder  v.  Maclean,  5  W    R.  447;   i^^ortgagee. 
Thompson  v.  Tomlins,  2  Dr.  &  Sm.  8. 

Xotice  given  to  a  trustee  of  an  incumbrance  after  payment  into  Notice  to 
Court  is  sufficient  without  a  stop  order  to  give  priority  over  a  prior  fu"^^^^  Court 
charge,  as  to  which  neither  notice  had  been  given  nor  a  stop  order 
obtained:  Re  Hall,  JS^olcm  v.  O'Brien.  7  L.  R.  Ir.  180;  and  see 
Stephens  v.  Green,  supra.  But  notice  by  an  incumbrancer  to 
trustees  given  after  a  stop  order  has  been  obtained  by  another 
mortgagee  does  not  give  priority  over  the  latter,  for  the  office  of 
the  trustees  is  suspended  by  payment  into  Court:  Pinnoek  V. 
Bailey,  23  C.  D.  497. 

On  the  other  hand,  if  notice  has  been  given  to  the  trustees  Before  fund 
before  the  trust  fund  is  paid  in,  a  subsequent  incumbrancer  obtains  ™  Court, 
no  priority  by  a  stop  order  afterwards  made:  Livesey  v.  Harding, 
23  Bea.  141. 

When  part  of  the  fund  is  in  Court  and  part  is  in  the  hands  of  Fund  in  Court 
trustees,  a  stop  order  must  be  obtained  by  an  assignee  or  mort-  cou^t  an  ™ 
gagee  as  to  the  former,  and  notice  to  the  trustees  must  be  given  as  partly  in 
to  the  latter,  for  the  notice  does  not  affect  the  fund  in  Court,  the 
title  to  priority  in  which  is  determined  by  the  dates  of  the  stop 
orders;  and  where  an  assignee  has  a  stop  order  he  has  priority 
over  a  prior  assignee,  of  whose  assignment  he  has  no  notice,  who 
had  given  notice  to  the  trustees,  but  had  not  obtained  a  stop  order: 
Rinnock  v.  Bailey,  23  C.  D.  497;  the  Court  in  such  a  case  stand- 
ing in  the  position  of  a  trustee:  Re  Dallas,  1904,  2  Ch.  at  p.  404. 
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CHAPTER  XXXIV. 


EIGHT   TO    FOLLOW   TRUST    PROPERTY. 
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The  right  of  the  cestui  que  trust  to  claim  property  into  which  the 
trustee  has  converted  any  part  of  the  trust  estate,  or,  as  it  is 
usually  described,  to  "foUow"  trust  property,  may  be  thus 
stated: — In  every  case  in  which  such  conversion  has  taken  place, 
as  between  the  cestui  que  trust  and  the  trustee,  and  all  parties 
claiming  imder  the  trustee,  all  property,  however  it  may  be 
changed  or  altered  in  its  nature  or  character,  and  all  the  fruit  or 
profit  accruing  from  it,  continue  subject  to  the  trust,  subject  only 
to  the  requirement  that  the  property  so  claimed  to  be  trust  pro- 
perty is  capable  of  being  identified  as  in  fact  acquired  with,  or 
shown  to  represent,  the  original  trust  estate:  Pennell  v.  Deffell, 
i  D.  M.  &  G.  372;  Re  Halletf,  EnatchbiiU  v.  Hallett,  13  C.  D. 
696;  Ee  Oatway,  1903,  2  Oh.  356,  360;  Harm  x.  Truman,  9 
Q.  B.  D.  264. 

The  principle  upon  which  this  rule  is  founded  is  that  the  trustee 
cannot  assert  anj-  title  of  his  own  as  against  that  of  the  cestui  que 
trust,  and  that,  unless  he  has  dissipated  the  whole  trust  fund,  in 
which  event  nothiag  remains  subject  to  the  trust,  any  property 
which  can  be  traced  into  other  property  into  which  it  has  been 
converted  remains  subject  to  the  trust,  and  the  whole  of  the  pro- 
perty, in  case  any  part  of  it  represents  property  of  the  trustee 
himself,  is  treated  as  belongiag  to  the  trust,  except  so  far  as  he 
may  be  able  to  distinguish  what  is  his  o^vn:  Luptan  v.  White, 
15  Ves.  431;  Petrmell  v.  Deffell,  4  D.  M.  &  G.  372;  Frith  v. 
Cartland,  2  H.  &  M.  417;  Caok  v.  Addison,  7  Eq.  466,  471;  Ke 
Hallett,  Enatchhull  v.  Halletf,  13  C.  D.  696;  Ex  parte  Barber, 
28  W.  R.  522. 

The  rule  as  to  following  trust  property  into  the  hands  of  a 
defaulting  trustee  applies  against  his  trustee  in  bankruptcy  as 
fully  as  against  the  trustee  himself,  even  though  the  trust  fund 
have  been  acquired  on  the  eve  of  the  bankruptcy,  and  when  the 
bankrupt  was  about  to  abscond  with  it,  together  with  other  money 
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of  his  own:  Frith  v.  Cwtland,  2  H.  &  M.  417;  B.opp&-  v.  Cmi- 

i/ers,  2  Eq.  at  p.  552,  per  Kindersley,  V.-C;  Gibert  v.  Gonard, 

52  L.  T.  54.     Thus,  stolen  property,  or  property  purchased  with  Following 

the  proceeds  thereof,  ma^'  be  followed  into  the  hands  of  the  trustee  ^*°l™ 

,      1        ,  '         .,  property. 

m  the  bankruptcy  of  the  thief:  Ex  parte  Manchester  and  County 
Bank,  39  W    e"  303. 

Formerly  it  was  held  that  money  had  no  earmark,  and  could  Following 
not  bo  followed  when  mixed  with  the  money  of  a  factor,  though  ^a'cTiJes  • 
the  goods  themselves  could  be  taken  if  they  remained  unconverted . 

This  limitation  to  the  right  of  following  trust  money  has  long  new  cases, 
since  been  discountenanced,  and  the  general  doctrine,  which  admits 
the  claim,  subject  only  to  the  duty  to  identify  the  money  as  trust 
money,  or  the  proceeds  of  trust  money,  is  now  firmly  established: 
see  Be  HalJett,  13  C.  D.  at  pp.  713  et  seq. ;  and  per  Bram- 
weU,  L.  J.,  in  E.v  pwte  Cooke,  4  C.  D.  128;  Re  VJster  Building 
Society,  25  L.  B.  Ir.  24;  Patten  v.  Bond,  60  L.  T.  583;  Be 
Reynolds,  McMahon  v.  Fetherston,  1895,  1  Ir.  E.  83.  In  the 
case  of  money,  there  must  be  in  fact  a  jiayment,  since  the  doctrine 
of  following  depends  upon  identification  of  the  subject-matter; 
and  where  money  not  actually-  received  ■nas  credited  to  an  account, 
the  doctrine  was  held  inapplicable:  Re  HalJett  rf  Co.,  1894,  2 
Q.  B.  237. 

It  is  necessary,  in  order  to  establish  the  right  to  follow  the  trust  Evidence  of 
property  into  the  property  into  which  it  has  been  converted,  to  '  ^°    ^' 
show  clearly  every  transaction  whereb,^-  the  original  property  ha:^ 
assumed  its  new  form:  see  Harford  v.  Lloyd,  20  Bea.  310. 

The  Statute  of  Limitations  is  not  a  defence  when  trust  pro-  statute  of 
perty  can  be  followed  into  the  hands  of  a  volunteer  or  a  person  Limitations, 
with  notice:  Pidlan  v.  Koe,  1913,  1  Ch.  9. 

If  the  trustee  has  jjaid  the  trust  money  into  a  bank  to  his  own  Money  mixed 
account,  and  then  draws  upon  that  account,  the  rule  of  specific  ™^^^^ 
appropriation,  as  laid  down  in  Chyton's  Case  (1  Mer.  572),  by  Ruiein 
which  the  earlier  drawings  are  set  off  against  the  earlier  deposits,  CiayUm's  Cau. 
does  not  apply:   Re  Hallett,  EnatchbuU  v.  Hallett  (13  CD.  n^Saikif. 
696,  dissentiente  Thesiger,  L.  J.),  where  the  Court  of  Appeal 
declined  to  follow  Pennell  v.  Breffell  (4  D.  M.  ct  G.  372)  upon 
this  point,  on  the  ground  that  the  legal  presumption  from  an  act 
done  is  that  it  is  done  with  an  honest,  and  not  a  dishonest,  inten- 
tion, and  thus  that  the  trustee  must  be  deemed  to  have  dra-\\-n,  in 
the  first  instance,  upon  his  own,  and  not  upon  the  trust  moneys; 
thus,  what  is  left  will  be  considered  trust  money:   Re  Hallett, 
supra;  Be  Oatway,  1903,  2  Ch.  356,  360.     The  same  principle 
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has  been  adopted  in  Scotland:  Jopp  v.  Johnston's  Trustee,  6  F. 
1028.  The  rule  in  Clay  ton's  Case  does  not  apply  to  fraudulent 
items  in  the  account:  Lacey  v.  HiJl  4  C.  D.  554;  aff.  sub  nom. 
Eead\.  Bailey,  3  A.  C.  94. 

But  as  between  cestuis  que  trust  entitled  to  follow  assets  into 
an  account  current,  kept  on  behalf  of  the  trustee,  the  rule  in 
Cl-ay tool's  Case  (1  Mer.  572 j  applies,  so  that  the  money  of  such  of 
the  cestuis  que  trust  -nhieh  was  first  paid  in  will  be  deemed  to 
have  been  first  drawn  out:  Be  HaUett,  Knatchbull  v.  Hallett  (13 
C.  D.  696;,  per  Fry,  J.,  whose  decision  on  this  point  was  not 
reversed  in  that  case,  and  was  subsequently  approved  in  Hancock 
V.  Smith  (41  CD.  456) — where,  however,  the  rule  was  held  not 
to  apply,  because  the  trustee  (broker)  swore  that  he  had  no  private 
money  in  the  account,  and  there  was  suificient  to  pay  both  the 
cestuis  que  trust  (customers)  in  full:  see  Re  Reynolds,  McMahon 
V.  Fetherston,  1895,  1  Ir.  R.  83;  Mutton  v.  Peat,  1899,  2  Ch. 
556.  A  question  of  difficulty  arises  when  the  balance  of  the 
account  fluctuates,  and  where  it  appears  that  after  the  payment 
in  of  trust  moneys,  the  balance  is  insufficient  to  pay  the  cestuis  que 
trust,  if  they  had  then  claimed,  but  subsequently  the  balance  is 
augmented,  but  still  deficient.  In  such  a  case  the  rule  is  that  no 
subsequent  resuscitation  of  the  balance  can  create  a  new  trust  for 
the  beneficiary  whose  money  has  been  drawn  out:  Re  Stenning, 
1895,  2  Ch.  433;  cf .  HancocTc  v.  Smith,  41  C.  D.  456.  The  rule 
in  Clayton's  Case  only  applies  where  there  is  one  unbroken  account, 
and  only  as  between  cestuis  que  trust  in  an  appropriate  case: 
Mutton  Y.  Peat,  1899,  2  Ch.  556;  1900,  2  Ch.  79. 

There  is  no  distinction  between  the  case  of  a  trustee  and  any 
other  person  who  has  in  his  hands  money  of  another,  towards 
whom  he  stands  in  a  fiduciary  position,  such  as  an  agent,  bailee, 
collector  of  rents,  or  solicitor:  Re  Hallett,  13  C.  D.  at  p.  709; 
Lyell  V.  Kennedy,  14  A .  C .  at  p .  459 ;  and  thus,  when  trust  funds 
have  been  misapplied,  and  can  be  traced  into  particular  invest- 
ments, those  investments  will  be  specially  charged  with  the  amount 
of  the  trust  funds  so  misapplied  in  the  hands  of  a  banker,  as  in 
Re  HaUett,  Knatchbull  v.  HaUett,  13  C.  D.  696;  of  a  stock- 
broker, as  in  Ex  parte  Cooke,  4  C.  D.  123;  of  a  solicitor,  Hopper 
v.  Congers,  2  Eq.  549;  Middleton  v.  Pollock,  4  0.  D.  49;  Birt 
V.  Burt  (11  C.  D.  772,  n.;  36  L.  T.  943),  where  the  solicitor  had 
paid  the  trust  money  into  a  bank  to  his  o-mi  account;  Re  Murray, 
Dickson  v.  Murray,  bl  1,.  T.  223;  and  see  Re  Vernon,  Ewens  d 
Co.,  33  C.  D.  402;   and  of  any  person  into  whose  hands  the 
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proceeds  of  trust  propert}',  unnecessarily  converted,  have  come, 
if  he  cannot  explain  his  possession  of  the  money  otherwise  than 
as  arising  from  the  trust  estate:  Harford  v.  Lloyd,  20  Bea.  310; 
Ex  parte  Barber,  28  W  E.  522.  But  in  the  ease  of  a  bailee  or  Con.signees. 
consignee  the  rule  applies  only  -where  he  is  a- factor  in  a  fiduciary 
position,  with  a  duty  to  remit  the  proceeds  of  sales  to  his  prin- 
cipal: Ku-l-ham  v.  Peel,  28  W    R.  941. 

If  a  trustee  who  has  himself  an  interest  in  the  trust  fund  assigns  Trustee 
his  beneficial  interest    and    then   commits  a  breach  of  trust  by  fic™£tei"st 
abstracting  any  part  of  the  trust  fund,  the  other  cestuis  que  Inist  as  ""^s*  repair 

' .  ,  .,  „,,  .  breach  before 

against  the  assignee  have  a  clear  right  to  follow  that  portion  oi  it  takiDs. 
which  is  comprised  in  the  assignment,  for  the  trustee  can  take  no 
interest  in  the  estate  while  a  breach  of  trust  br  him  remains 
unsatisfied:  Morris  \  Livie,  1  Y.  &  C.  C.  C.  380;  Hopkins  \ 
GotottJi,  1  Moll.  561;  Be  Hervey,  Short  v.  Farratt,  61  L.  T. 
429;  cf.  British  Mutual  Co.  v.  Smart,  10  Ch.  567;  and  a  dis- 
tringas placed  on  the  fund  assigned  in  such  a  ease  does  not  assist 
the  a.ssignee:  WiJJcijis  v.  Sibley.  4  Gif.  442. 

If  a  trustee  having  stock  of  his  o^\ai,  and  similar  stock  held  Trustee  con- 
upon  trusts,  sells  part  of  it  from  time  to  time,  and  ultimately  stock  with 
upon  his  death  the  stock  in  his  name  is  insufficient  to  answer  the  ^'^  "'""• 
trust,  the  \\"hole  -will   be  deemed   as   appropriated   to   the   trust: 
Robertsan  \.  Morrice,  9  Jur.  122.     So  also,  where  shares  are  held  Rights  of 
in  trust  by  a  trustee  and  others  of  the  same  kind  are  held  by  him  ^U^g^l^^ 
in  his  own  right,  and  which  he  agrees  to  assign  to  a  bank  to  secure 
his  own  indebtedness,  and  he  then  dies  without  having  enough 
shares  to  ans'\\er  the  trust,  the  bank  has  no  lien  on  any  of  the 
shares  held  in  trust,  and  whatever  dealings  there  may  have  been 
Tvdth  the  shares,  the  trustee  is  deemed  to  hold  for  the  purposes  of 
the  trust  the  same  number  of  shares  which  were  in  his  name  at  the 
time  of  his  bankruptcy:  Murray  v.  Pinkett  (12  CI.  &  F.  764), 
where,  the  bank  not  having  taken  a  ti'ansfer  of  any  shares,  it 
became  immaterial  whether  they  had  notice  of  the  trust  or  not, 
and  the  cestuis  que  trust  had  the  better  equity. 

Where  money  is  in  the  hands  of  a  person  having  a  duty  to  lay  Purchase 
it  out  upon  property  to  be  held  upon  trusts,  and  while  dealing  deemed*tobe 
otherwise  with  the  money  for  his  own  pui-poses  he  in  fact  applies  according  to 
paxt  of  it  in  a  manner  consistent  -ndth  the  prescribed  purpose,  that 
part  will  be  deemed  to  have  been  applied  in  discharge  of  his  duty: 
Be  OaUcay,  1903,  2  Ch.  356;  and  will  be  affected  by  the  trusts  as 
against  the  claims  of  equitable  mortgagees  by  deposit  of  the  deeds 


568 


RIGHT  TO  FOLLOW  TRUST  PROPERTY. 


Kight  of 
,  gnilty  trustee 
to  follow. 


relating  to  the  property,  though  without  notice  of  the  trusts: 
Manningford  v.  Toleman,  1  Coll.  670. 
Trustee's  A  trustee  who  h(md  fids,  without  any  intention  to  benefit  him- 

^tlj^ubjeot  self,  lends  his  own  money  for  the  purposes  of  the  trust  estate,  is 
toUenof  entitled  to  be  indemnified  by  the  estate:  Re  German  Mining  Co., 
trust.  4  D.  M.  &  C4.  19;  Hardoon  v.  Belilios,  1901,  A.  C.  118,  125; 

ante,  p.  283;  but  where  trust  money  is  laid  out  together  with 
money  advanced  by  the  trustee  in  the  purchase  of  land,  the  trust 
estate  is  entitled  to  a  first  charge  upon  the  land  for  the  full  amount 
of  the  trust  fund,  and  the  right  of  the  trustee  to  be  indemnified 
then  arises  (Mathias  v.  Mathias,  3  Sm.  &  G.  552),  and  is  en- 
forceable by  sale  without  the  consent  of  the  cestuis  que  trust,  and 
he  is  not  bound  to  wait  until  the  occasion  for  a  sale  under  the 
trust  shall  occur:  Be  Pumfrey,  Worcester  Bank  v.  Blick,  22 
C.  D.  255;  and  if  the  sale  produces  more  than  enough  to  pay 
him,  any  profit  belongs  to  the  trust  estate:  Ibid,  at  p.  262. 

A  trustee  may  follow  propert5^  in  which  a  trust  fund  has  been 
wrongly  invested,  though  he  have  actively  concurred  in  the  breach 
of  trust,  for  he  is  bound  to  get  the  fund  back,  not  only  for  his 
own  protection,  but  that  of  the  cestuis  que  trust :  Price  v.  Blake- 
more,  6  Bea.  507;  Carson  v.  Shane,  13  L.  E.  Ir.  139;  or  he  may 
be  a  co-plaintiff  with  his  cestuis  que  trust:  Tiuy cross  v.  Mowe, 
13  Ir.  Eq.  R.  250;  and  see  Case  v.  James,  3  D.  F   &  J.  256. 

When  a  trustee  of  two  funds  held  on  different  trusts  restores, 
upon  pressure,  one  fund  at  the  expense  of  the  other,  by  paying 
the  latter  into  Court,  the  beneficiaries  entitled  to  the  fund  of  which 
they  have  been  thus  defrauded,  cannot  follow  their  fund  into  the 
hands  of  those  who  have  so  received  it,  because  the  latter  take  as 
purchasers  for  value  vsdthout  notice  of  the  fraud,  if  the  fact  is 
that  they  have  in  no  way  received  such  notice:  Thorndike  v.  Hunt, 
3  D.  &  J.  563;  Tayl&r  v.  Blakelock,  32  C.  D.  560;  and  see 
Cloutte  V.  Storey,  1911,  1  Ch.  18;  Case  v.  .Jamss  (3  D.  F.  & 
J.  256),  where,  however,  the  plaintiff-trustee  had  innocently  con- 
curred in  the  breach  of  trust;  cf .  ^ew,  Prance  and  Garrard,  v. 
Hunting,  1897,  2  Q,  B.  19;  Sharp  v.  .Jackson,  1899,  A.  C.  419; 
Taylor  v.  London  and  County  Banking  Co.,  1901,  2  Ch.  231; 
Be  Lake,  1901,  1  K.  B.  710.  As  to  the  right  of  a  trustee  to  a 
lien  on  deeds  of  his  co-trustee,  ^vhen  deeds  deposited  by  the  latter 
to  repair  a  breach  of  trust  have  been  afterwards  abstracted  by  him, 
see  Mason  v.  Morley,  34  Bea.  475. 
jrfter  OTdfr  ^^^  ^^^  institution  of  an  action  and  an  application  that  trustees 

to  pay  into       shall  personally  paj-  in  money  which  they  have  wrongly  inv'ested, 
Court. 
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does  not  operate  as  a  waiver  by  the  cestuis  que  trust  of  their  right 
to  follow  the  money  into  the  unauthorised  investment  if  the  order 
to  pay  in  is  not  obeyed:  Francis  v.  Francis  (5  D.  M.  &  G.  108), 
where  also  it  was  held  that  the  proceeds  of  sale  of  the  mortgaged 
property  were  subject  to  the  lien  of  the  trust  estate  in  priority  to 
the  costs  of  the  sale,  so  that  the  trustee's  solicitor,  who  could  have 
no  better  title  than  his  client,  had  no  right  to  a  lien  on  the  deecLs 
for  such  costs. 

The  Statute  of  Limitations  is  no  defence  where  the  trust  pro-  Statute  of 
perty  can  be  followed,   and,   therefore,  thougli  an   action   on  a 
covenant  to  settle  after-acquired  property  may  be   barred,   the 
trustees  can  still  follow  the  trust  fund:  PuUcm  v.  Koe,  1913,  1 
Ch.  9.  ' 

The  doctrine  that  a  beneficiary  may  follow  trust  money  does  illegal  trust. 
not  apply  T\here  the  purpose  of  the  creation  of  the  trust  is  a 
fraudulent  or  illegal  purpose,  and  he  permits  the  money  to  remain 
to  the  credit  of  the  alleged  trustee  until  after  the  rights  of 
creditors  have  supervened:  Be  Great  Berlin  Steamboat  Co.,  26 
C.  D.  616;  sec  Barclay  v.  Pmrson,  1893,  2  Ch.  163.  As  to  the  Charitable 
distinction  between  the  liability  of  private  trustees  and  that  of 
charity  trustees  who  bond  fide  and  honestly  blend  trust  funds,  see 
Andrews  v.  McGuffog,  11  A.  C.  313;  Provost  of  Edinburgh  v. 
Lord  Advocate,  4  A.  C.  823. 

As  between  a  banker  and  his  customer  there  is  no  fiduciary  Following 
relation,  but  merely  that  of  debtor  and  creditor:  Foley  v  Hill,  ^|^]^j!g 
2  H.  L.  C.  28;  Ncdunml  Banl;  v.  Insurance  Co.,  4  Otto,  34; 
Marten  v.  Rocke,  53  L.  T.  946;  see  Re  Reynolds,  McMahon  v. 
Fethei-ston,  1895,  1  Ir.  R.  83;  Mutton  v.  Peat,  1899,  2  Ch.  556; 
Jjondon  and  Ca)iadian  Loan  Co.  v.  Duggqn,  1893,  A.  C.  506; 
unless  funds  or  securities  are  handed  to  the  banker  for  a  special 
purpose,  such  as  collection  or  remittance,  in  which  case  the  rela- 
tion of  trustee  and  cestui  que  trust  may  arise,  so  that  the  funds 
may  be  followed  as  against  the  trustee  in  bankruptcy  of  the 
banker:  Re  Broimi,  Ex  parte  Plitf,  60  L.  T.  397;  and  see  Ex 
■parte  Brooke,  17  W    R.  665. 

Recent  cases  before  the  House  of  Lords  liave  clearly  defined  Position  of 
the  position  of  bankers  when  they  stand  as  third  parties  in  pos-  ^f'lJ^^Jp' 
session  of  trust  property.     The  general  principle  is  that  if  they  retain. 
have  notice,  direct  or  by  reasonable  inference  from  the  facts,  that 
the  property  or  money  is  being  wrongfully  used,  they  are  liable: 
Thomsm  v.  Clydesdale  Bank,  1893,  A.  C.  282;   but  it  is  not 
enough  to  show  that  such  third  persons  acted  negligently,  or  even 
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that  they  knew  that  the  property  or  money  did  not  belong  to  the 
person  depositing  it;  Ihid.  at  p.  287 ;  London  Joint  Stock  Bank  v. 
Simmon.i,  1892,  A.  C.  201;  and  a  banker  taking  a  negotiable 
instrument  in  good  faith  for  value  obtains  a  title  against  all  the 
•world:  Ewl  Sheffi-eld  v.  London  and  Joint  Stock  Bank,  13  A.  C. 
•333;  it  must  be  shown  that  the  bank  reccixed  the  money  with 
notice  of  a  breach  of  trust:  Union  Bank  of  Australia  v.  Miirray- 
Aynsl-ey,  1«98.  A.  C.  693;  Bank  of  Xew  South  Wales  v.  Goul- 
burn  Co.,  1902,  A.  C.  J43:  but  see  Coleman  v.  Bucks  and  Oxon 
Bank  (1897,  2  Ch.  243^,  where  money  was  remitted  by  a  cus- 
tomer to  a  bank  to  credit  of  a  trust  account  which  did  not  exist, 
and  the  bank  placed  the  money  to  credit  of  the  customer's  current 
account,  which  was  overdrawn,  and  the  bank  succeeded  in  their 
claim  to  retain  the  money. 
■'  Trust  ^  If  a  banker  has  notice  that  an  account  is  a  trust  account,  which 

he  may  get  merely  by  the  way  in  which  the  aocoimt  is  headed 
{Pamiell  v.  RwUy,  2  CoU.  2A1;  Bridgman  v.  Gill,  24  Bea.  302; 
Bailey  v .  Finch ,  L .  E .  7  ,Q .  B .  34; ,  any  dealing,  such  as  a  transfer 
of  the  trust  money  to  the  trustee  s  private  account,  may  fix  the 
banker  with  liability  as  for  a  breach  of  trust:  Bodenham  v. 
Roskyns,  2  D.  M.  &  (t  903;  Ex  parte  Kingston.  6  Ch.  632: 
Be  Rallett  d  Co.,  1894,  2  Q.  B.  237;  Bank  of  Xew  South  Wales 
V.  Goulhurn  Co.,  1902,  A.  C.  543;  but  see  CoUinan  v.  Bucks 
and  Oxon  Bank,  1897,  2  Ch.  243;  Marten  v.  Rocke,  53  L.  T. 
"946.  The  fact,  however,  that  the  account  is  not  marked  as  a 
trust  account  is  no  obstacle  to  the  right  of  the  cestui  que  trust 
Knowledge  or  to  follow  trust  mouev  remaining  to  the  credit  of  the  account,  if  in 
fixed  on  bank.  ^^^^  ^^^  bankers  know  that  the  money  dealt  with  is  trust  money: 
Fennell  v.  Deffell,  4  D.  M.  &  G-.  372;  Foxton  v.  Manchester 
and  Liverpool  Bank,  44  L.  T.  406;  cf.  Coleman  v.  Bucks  and 
Oxon  Bank,  1897,  2  Ch.  243:  while  the  trustee  or  his  estate 
remains  liable  for  the  whole  amount  if  he  has  mixed  the  trust 
money  ^ith  his  own,  since  that  is  itself  an  improper  act  giving 
rise  to  the  difficulty  of  separating  the  trust  money  from  the 
general  mass:  Massey  v.  Banner,  1  J.  &  W   241. 

Where  money  reaches  the  hands  of  bankers  or  others  with  notice 
that  the  deposit  has  been  made  in  breach  of  trust,  the  money  itself 
remains  impressed  -with  the  trust,  and  the  depositees  may  be  sued 
in  equity  for  it:  Gray  v.  Leusis,  8  Eq.  526;  Ernest  v.  Croysdill, 
2  D.  F.  (t  J.  17-5. 196:  but  see  Coleman  v.  Bucks  and  Oxon  Bamk, 
1897,  2  Ch.  243;  London  and  Canadian  Loan  Co.  v.  Dnggan, 
1893,  A.  C.  506;  and  they  cannot  discharge  themselves  by  alleg- 
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ing  that  it  is  a  mere  money  demand:  Hardy  v.  Metropolitan 
Land  Co.,  7  Gli.  427 ;  nor  can  a  person  who  has  borrowed  monej- 
on  an  authorised  security,  or  become  a  surety  for  its  repayment, 
allege  as  a  defence  that  the  payees  had  no  authority  to  lend  the 
money:  Ee  Coltman,  C.  v.  C .,  19  C.  D.  64;  but  see  Shaw  v. 
Benson,  11  Q.  B.  D.  563,  and  compare  Be  Thotnas,  14  Q.  B.  D. 
379.  As  to  what  circumstances  will  fix  a  bank  with  notice  of  a 
trust,  see  Simpson  v.  Molsoii  s  Bank,  1895,  A.  C.  271. 

If  bankers,  agents,  &c.  are  creditors  of  a  trustee  or  Lxecutors 
personally,  and  knowingly  apply,  or  allow  to  be  applied,  the  trust 
estate,  or  the  property  of  the  testator,  in  payment  of  the  private 
debt  so  owing,  thej"  are  liable  to  repay  the  money  so  applied: 
Wilsmx.  Moore,  i"m.  &  K.  127,  143,  337;  cf.  CJiild  v.  Thorley, 
16  C.  D.  151.  And  where  bankers  or  other j  advance  money  to 
trustees  \^ithout  notice  of  the  trust  aSecting  the  se<:urity,  but 
afterwards  obtain  notice,  constructive  or  'otherwise,  of  the  trust, 
their  subsequent  advances  do  not  rank  against  the  mortgaged 
property:  Lod'e  v.  Prescott,  3"2  Bea.  261;  and  see  atite,  p.  556. 

Where  the  trust  fund  is  lent  by  the  trustees  to  merchants  T\ith 
notice  of  the  trust,  and  the  merchants  open  an  account  in  the 
name  of  the  ce-siiii  que  trust,  they  themselves  become  trustees  of 
the  fund,  and  are  liable  to  restore  it:  Ex  parte  Watson.  7  Jui\ 
1001. 

Where  a  trustee  employ*  a  broker  to  sell  trust  stock,  giving  Salc>  t.f  tru.-t 
him  full  notice  that  it  is  trust  stock,  and  insti-ucts  him  to  invest  brokers!^ 
the  proceeds  on  behalf  of  the  tru■^t  estate,  the  money  arising  from 
the  sale  is  trust  money,  and  by  no  bargain  between  the  trustee 
and  the  broker,  nor  by  any  rule  of  the  Stock  Exchange,  can  it  be 
made  anything  but  trust  money,  Kable  to  be  followed  as  such,  if 
it  can  be  traced,  the  difficulty  of  doing  which  does  not  affect  the 
principle:  E.v  parte  Cooke,  4  C.  D.  123:  Thomson  v.  Clydesdal-e 
Bank,  1893,  A.  C.  282.  It  seems,  moreover,  that  the  result  would 
be  the  same  even  if  there  had  been  no  notice  to  the  broker  that  the 
money  was  trust  money:   Ex  parte  Cooke.  ■•'Upra. 

Where  a  solicitor  raised  money  on  his  client's  deeds  for  the  Following 
purpose  of  buying  an  estate  for  himself,  and  when  the  mortgage  glu^tors. 
was  paid  off,  by  a  misrepresentation  that  he  had  ro-invested  it,  he 
obtained  a  re-conveyance  by  his  client,  and  received  the  mortgage 
money,  discharged  his  o^ii  debt,  and  misappropriated  the  balance, 
the  client  was  held  entitled  to  a  charge  on  the  estate  for  the  whole 
amount  of  which  he  had  been  defrauded:  Hopper  v.  Conyers, 
2  Eq.  549;  under  similar  circumstances,  when  a  solicitor  had  taken 
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a  mortgage  on  trust  property  from  the  heir-at-law  (who  under  a 
mistaken  construction  of  a  will  claimecl  the  property),  and  sub- 
sequently sold  the  property,  the  cestuis  que  trust  were  permitted  to 
follow  the  proceeds  of  sale  into  the  solicitor's  hands:  Re  Champion, 
1893,  1  Ch.  101.  And  where  a  misrepresentation  is  made  that 
the  re-investment  is  upon  a  specified  security,  the  client  is  entitled 
to  follow  his  monej-  into  a  security  upon  the  property  which 
appeai-s  to  have  been  taken  by  the  solicitor,  but  without  dis- 
tinguishing the  client's  money  in  making  the  advance,  because 
the  solicitor  is  estopped  from  saying  that  his  representation  was 
untrue:  Middletan  v.  Pollock,  4  C.  D.  49. 

When  monej-  has  been  advanced  for  a  particular  purpose,  such 
as  the  purchase  of  a  business  in  the  profits  arising  from  which  the 
payor  is  to  participate,  there  is  a  fiduciary  duty  so  to  apply  it; 
and  if  it  is  not  so  applied,  but  is  used  by  the  borrower  for  his  own 
purposes,  it  may  be  followed  to  the  extent  of  the  balance  remain- 
ing, if  it  can  be  traced,  even  against  the  trustee  in  bankruptcy  of 
the  borrower:  Gibert  v.  Gonard,  52  L.  T.  -5-1;  cf .  fie  Tidd  (1893, 
3  Ch.  154^,  where  money  was  deposited  for  safe  custody;  and  see 
Be  Bromi,  Ex  parte  Plitt,  60  L.  T.  397. 

Where  a  factor  is  entrusted  with  money  of  his  principal  to 
purchase  goods  and  he  misappropriates  it,  goods  of  a  like  kind 
already  purchased  by  him  and  in  his  possession  on  his  bankruptcy- 
may  be  followed,  since  he  cannot  set  up  his  own  breach  of  trust 
by  alleging  that  the  goods  were  not  bought  under  the  original 
authority:  Harris  v.  Truman,  9  Q.  B.  D.  264;  but  if  the  factor 
has  earned  secret  commissions  in  dealing  for  his  principals,  and 
has  invested  them  in  land,  the  latter  though  entitled  to  recover 
the  commissions  cannot  follow  the  land,  because  the  money  had 
not  been  theirs,  but  money  of  those  who  paid,  so  that  the  factor 
was  not  a  trustee  of  it  for  the  principals:  Lister  v.  Stubbs,  45 
C.  D.  1;  fie  Thorpe,  Vipont  v.  nadcliffe,  1891,  2  Ch.  360. 

The  right  to  follow  specific  chattels  stands  upon  a  somewhat 
different  footing,  for  equity  will  not  in  the  absence  of  special 
circumstances  enforce  specific  performance  of  a  sale  of  chattels: 
Pollard  V.  Clayton,  1  K.  &  J.  462;  Pother  gill  v.  Rmdand,  17 
Eq.  132;  but  if  a  trust  is  attached  to  the  chattels  the  trust  wiU  be 
enforced:  Wood  v.  Rowcliffe,  2  Ph.  382;  but  this  jurisdiction 
does  not  arise  from  the  contract,  but  from  the  existence  of  the 
trust,  and  when  once  this  is  established  the  chattels  may  be 
followed,  whether  they  have  been  mixed  with  others  of  a  like 
nature  or  not,  and  into  the  hands  of  any  one  into  whose  possession 
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they  have  oome:  Pooley  v.  Budd,  14  Bea.  34.  Chattels  which 
have  been  stolen,  or  the  proceeds  of  the  sale  thereof,  can  be  fol- 
lowed: Ex  parte  Manchester  and  County  Bank,  39  W.  E.  303. 

Following    Trust    Funds    into    Real   Estate.]— The  right  of  Right  of 

election   to  take  land  purchased  with  trust  money,  or  to  have  take  land" 

a  charge  upon    it,  ,  is  ^  well   established,    notwithstanding   some  purchased 
J      1         .  ,  T     ,  1       n  »     1  °^^  hare 

doubts  in  early  cases,  on  the  ground  that  the  fact  of  the  pur-  charge 

chase  could  be  proved  only  by  parol  evidence,  and  the  Statute  "^^"^  '*• 
of  Frauds  might  thus  be  violated;  but  it  was  recognised  when- 
ever the  trustee  admitted  the  purchase  by  his  answer,  and  in 
the  case  of  a  purchase  by  an  executor  the  difficulty  of  the  Statute 
of  Frauds  was  got  over  by  treating  the  heir  as  a  constructive 
trustee,  cousti'uctive  trusts  not  being  within  the  statute:  Lane  v. 
Dightoii,  Amb.  409;  Rt/all  v.  RyciU,  1  Atk.  59;  Hero7i  v.  Hermi, 
Pr.  Ch.  163;  Kindnr  v.  Miller,  ibid.  171;  Hopper  v.  Coimers, 
2  Eq.  549.  In  Cox  v.  Bateman  (2  Ves.  Sen.  19)  the  relief  was 
refused;  and  also  in  Lenck  v.  Lench  (10  Ves.  511),  where  the  trust 
money  got  into  the  hands  of  the  husband  of  the  cestui  que  trust,  and 
there  Avas  no  evidence  or  admission  that  the  jDurcliase  was  in  fact 
made  with  the  money,  and  no  obligation  upon  him  to  invest  it. 
Where,  however,  there  was  such  an  obligation,  and  purchases  were 
made  from  time  to  time,  the  Court  inferred  that  they  were  made  in 
performance  of  the  duty:  Lechmere  v.  Lechmere,  Ca.  t.  Talb.  80. 

The  cestuis  que  trust  can  elect  to  affirm  the  sale  of  land  held  in  Election  to 
trust,  and  to  follow  the  purchase  money:   Re  Champion,  1893,  t^"jjg^^®°* 
1  Ch.  101;  so  ^vhere  a  trustee  has  made  an  unauthorised  invest-  ditaments and 
ment  he  is  at  liberty  to  sell  the  in\iestment  to  make  good  the  chaarmoney 
breach  of  trust  and  replace  the  cash:  Pouter  v   Banks,  1901,  2  Ch.  Where  no 
496;    provided  only   that  all   the  beneficiaries  are  not  at  once  f^v''*T'^d° 
competent  and  desirous  to  take  the  investment  in  specie:  see  Re  purchased  in 
Jenkins  and  Randall  d  Go's  Contrart  (1903,  2  Ch.  362),  where  trust  trustee 
the  cases  were  considered.  "^'^  ^^11- 

If,  however,  a  tenant  for  life  or  a  trustee  pays  part  of  the  Trustee 
purchase  money  out  of  his  own  monej%  and  procures  a  conveyance  P^?"?^  P"''^ 
to  himself,  the  remaindermen  or  other  beneficiaries  are  not  entitled 
to  elect  to  take  the  land,  or  to  requirie  the  trust  money  to  be 
restored,  but  have  a  charge  upon  the  ^vhole  land  for  the  money: 
Price  V.  Blakemore,  6  Bea.  507;  Hopper  v.  Conyers,  2  Eq.  549; 
Re  Hallett,  KnatchbuU  v.  Hallett,  13  C.  D.  at  p.  709,  per 
Jessel,  M.  R.  ■■ 
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The  right  to  follow  the  land  is  equally  available,  whether  the 
purchase  be  made  in  performance  of  a  trust,  or  as  an  unauthorised 
and  therefore  wrongful  investment:  FJimjre  v.  Feree,  3  Dow,  116; 
ReHalleft,  13  C.  D.  696. 

The  Court  will,  in  the  absence  of  e\'i(ience  tracing  the  trust 
fund  into  the  land,  presume  that  a  purchase  has  been  made  with 
trust  money,  not  only  in  the  cases  mentioned  above,  but  where 
there  is  nothing  to  show  that  it  was  made  with  any  other  motive : 
Leick  V.  MadocJcs,  17  Ves.  48;  Matliim  v.  Mathias,  3  Sm.  &  G. 
oo'2;  or  where  the  money  laid  out  is  nearly  identical  in  amount 
with  the  trust  money  liable  to  be  so  applied:  Perry  v.  Phelips,  4 
Ves.  116;  17  Ves.  173;  and  see  SoivderiY.  Soicden,  1  B.  C.  C.  582; 
Tuhbs  V.  Broadwood,  2  E.  &  M.  487;  but  see  Levy  v.  Creighton, 
22  W  E.  605;  or  where  the  means  of  the  trustee  are  clearly  not 
sufficient  to  have  enabled  him  to  make  the  purchase  out  of  his 
own  resources:  Ryall  v.  Ryall,  1  Atk.  59;  Lane  v.  Dighton,  Amb. 
at  p.  413.  But  there  is  no  necessary  inference  to  be  drawn  from 
the  mere  fact  that  because  the  trustee  has  trust  money  in  his 
hands,  any  purchase  made  by  him  is  not  made  out  of  his  own 
money:  Sealy  x.  StaiveU,  Ir.  E.  2  Eq.  347;  see,  however,  Scalesv. 
Baker  (28  Bea  .91),  where  separate  property  of  a  wife  was  followed 
into  real  estate  bought  by  the  husband;  and  see  Hastie  v.  Hasik, 
■2  C.  D.  304. 


Purchase  by 
bankrupt. 


Where  a  bankrupt  purchased  land  with  a-ssets  obtained  in  fraud 
of  his  creditors,  and  paid  a  deposit  out  of  the  money  in  respect  of 
such  a  purchase,  his  trustee  in  bankruptcy  was  held  not  to  he 
entitled  to  follow  the  deposit  as  against  the  vendor  or  the 
auctioneer  who  dealt  with  him  without  notice  of  the  bankruptcy  or 
the  fraud:  Collins  v.  Sfimscm,  11  Q.  B.  D.  142;  and  see  Ex  parte 
Deiuhwst  (7  Ch.  185'  as  to  whether  notice  of  the  bankruptcy 
Dealings  with  makes  any  difference, — and  it  st-ems  there  is  no  difference;  more- 
over by  the  Bankruptcy  Act,  1914,  s.  47,  all  dealings  with  a 
bankrupt  in  respect  of  property  acquired  subsequent  to  his  bank- 
ruptcy, provided  they  are  bona  fide  and  for  value,  are  good  until 
the  trustee  in  bankruptcy  intervenes. 

The  right  to  foUow  trust  money  into  land  is  an  equity  or 
equitable  right,  or  lien,  as  distinguished  from  an  equitable  interest 
or  estate,  and  is  therefore  subject  to  the  ordinary  rule  that  a 
subsequent  equitable  mortgagee,  even  without  notice  of  it,  is  post- 
poned to  it  on  the  ground  of  its  priority  in  point  of  time:  Cave 
V.  Cave,  15  0.  D.  639. 


bankrupt. 


Nature  of 
right  to 
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Summary  of  Remedies.] — The  various  modes  in  which  the  right 
to  follow  is  made  effectual  may  be  summed  up  as  follows: — 

(a)  If  the  trust  fund  has  been  applied  in  making  a  simple 

purchase  of  other  property,  the  beneficiary  is  entitled  to 
elect  either  to  take  that  property,  or  to  hold  it  as  security 
for  the  money  laid  out  in  the  purchase; 

(b)  If  the  purchase  is  made  with  trust  money  together  with 

money  belonging  to  the  trustee,  there  is  no  right  to  elect, 
but  the  right  to  a  charge  remains; 

(c)  If  the  trust  money  is  blended  by  the  trustee  with  money  of 

his  ovm,  the  aggregate  amount  is  treated  as  trust  mone}', 
with  the  exception  of  so  much  as  the  trustee  can  identify 
as  his  own; 

(d)  If  the  trust  money  is  paid  into  a  bank  to  the  private  account 

of  the  trustee,  the  rule  of  specific  appropriation  of  earlier 
items  of  credit  in  discharge  of  earlier  items  of  debit,  as 
laid  down  in  Clayions  Case,  does  not  apply;  and, 
attributing  an  honest  intention  to  the  trustee,  the  Court 
has  held  that  bis  drawings  on  the  account  ought  to  be 
attributed  to  his  own,  and  not  to  the  trust  moneys:  2?e 
BdMU  13  C.  D.  696. 

(e)  As  between  different  sets  of  eesfuis  que  trust,  if  there  is  one 

continuous  account  kept  by  the  trustee  the  rule  in 
Clayton's  Case  "wall,  in  geueral,  apply:  Ee  Hallett,  swpra, 
per  Fiy,  J.;  Mutton  r.  Feat,  1899,  2  Ch.  556. 
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The  right  to  foUo-n-  trust  property,  the  subject  of  the  last  chapter, 
is  suhject  to  the  restriction  that  if  the  property  has  been  conveyed 
to  a  purchaser  who  has  bmid  fide  paid  consideration  for  it,  and  who 
has  not  had  notice  of  the  existence  of  any  trust  affecting  the 
property,  his  claim  cannot  be  set  aside:  Heath  v.  Crealock,  10  Ch. 
22;  see  Taylor  v.  London  and  Covntij  Banking  Co.,  1901,  2  Ch. 
231,  and  cases  there  reviowed  by  Stirling,  L.J. 

But  if  b}-  any  means  he  have  notice  of  the  trust,  he  is  subject  to 
the  general  rule  that  trusts  are  enforced  not  only  against  those 
persons  who  rightfully  are  possessed  of  the  trust  property  as 
trustees,  but  also  against  all  persons  who  come  into  possession  of 
the  property  bound  by  the  trust  with  notice  of  the  trust ;  and  that 
whoever  so  comes  into  possession  is  considered  as  bound,  with' 
respect  to  that  special  property,  to  the  execution  of  the  trust:  Adair 
V.  Sh-aiv,  1  Sch.  &  L.  at  p.  262;  Justice  v.  Wynne,  12  Ir.  Ch.  at 
p.  302;  Rolfe  v.  Gregory,  4  D.  J.  &S.  576;  Gray  v.  Lewis,  8  Eq. 
526,  543. 

In  order  that  the  protection  of  a  plea  of  purchase  without  notice 
may  be  effectual,  the  property  must,  before  any  such  notice  reaches 
the  purchaser,  have  been  completely  conveyed  to  him:  Wigg  v. 
Wigg,  1  Atk.  382;  Daviesx.  Thomas,  2  Y.  &  C.  C.  C.  234;  Boots 
V.  Williamson,  38  C.  D.  485.  And  the  purchase  must  be  for  value 
(whether  adequate  or  not  the  Court  does  not  consider:  Basset  v. 
Nosiwrthy,  2W.  &T.  L.  C.l),  and  therefore  a  volunteer  cannot 
set  up  the  defence:  Mumfordv.  Stohwasser,  18  Eq.  at  p.  563. 

Moreover,  part  payment  of  the  purchase  money  before  notice  is 
not  sufficient:  Rayne  v.  Baiter,  1  Giff.  241;  nor  is  the  gi^^ng  of 
security  for  it:  TourvilJe  v.  Naish,  3  P.  W.  306;  for  the  whole 
must  have  been  duly  paid:  Stonj  v.  Windsor,  2  Atk.  630;  Tildesley 
V.  Lodge,  3  Sm.  &  G.  543. 
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In  an  oixiiuary  case  of  an  equitable  right  depending  upon  the  Notice  of 
Mell-established  principles  of  the  Court,  and  not  upon  a  doubtful  eq^ty" 
question  of  construction  or  the  like,  a  purchaser  is  bound  hj  notice 
of  that  right  as  much  as  if  it  were  notice  of  a  fact:  Cordwell  \. 
Mackrill,  Amb.  515;  FwTcer  v.  Brooke,  9  Ves.  583,  588;  Davies  v. 
Davies,  4  Bea.  54;  but  see  Thompson  v.  Simpson,  1  Dr.  &  War. 
459,  491. 

A  purchaser  without  notic*  of  the  prior  equitable  right  or  trust  Purchase 
can  obtain  a  good  title  from  a  purchaser  who  has  notice  of  it:   has'^notice''^" 
Mertem  v.  Jolliffe,  Amb.  313;  Feirws  v.  Cherry,  2  Vern.  383; 
Lowther  v.  Carleton,  2  Atk.  242;  and  a  purchaser,  though  having  Purchaser 
notice,  may  obtain  a  valid  title  if  he  buys  from  one  who  has  no  having  notice, 
notice:  Harrison  v.  Forth,  Pr.  Ch.  51;  Brcmdlyn  v.  Ord,  1  Atk.  onJ'^hoh'a™ 
571;  Sweet  v.  Southcote,  2  B.  C.  C.  66;  Wilkes  v.  Spooner,  1911,  ''''*• 
2  K.  B.  473;  but  there  are  two  exceptions  to  the  latter  rule — first.  Exceptions, 
where  the  subject-matter  of  the  purchase  is  an  equitable  estate,  and 
is  thus  subject,  cmteris  paribus,  to  the  prior  equitable  interest:  Ford 
v.  White,  16  Bea.  120;  and,  secondly,  where  the  trustee  himself 
buys  back  trust  property  which  he  has  sold,  or  where  a  person  has 
sold  property  by  fraud,  and,  alleging  that  he  has  given  no  notice 
to   that   person,    gets   it   back   from   hiln:    Kennedy   v.    Daly, 
1  Sch.  &  L.  379;  Barrows'  Case,  14  C.  D.  at  p.  445;  and  see  per 
Lindley,  L.  J.,  in  West  Lmidon  Commerckd  Bank  v.  Reliance 
Building  Society,  29  C.  D.  at  p.  963;  and  a  purchaser  for  value  Purchase 
who,  though  without  any  personal  notice  of  a  fraud,  contracts  tl^rough 

1  ,  1       1  i>     I       1.  agent  who 

through  an  agent  who  knows  of  the  fraud,  cannot  protect  himself  has  notice. 
under  sect.  26  of  the  Statute  of  Limitations  (3  &  4  Will.  4,  c.  27); 
Vane  v.   Vane,   8   Ch.    383;    and  see  Turton   v     Meacham,   17 
W.  R.  429. 

The  doctrine  of  constructive  notice  is  now  clearly  defined  by  the  Consti'uotive 
Legislature.    The  Conveyancing  Act,  1882,  by  sect.  3,  enacts  that  ^°^''^- 
a  purchaser  is  not  to  be  prejudicially  affected  by  notice  of  any  ancing  Act, 
instrument,  fact,  or  thing,  unless  it  is  within  his  own  knowledge,   ^^^'^'  ^-  *■ 
or  would  have  come  to  his  knowledge  if  he  had  made  such  inquiries 
and  inspections  as  he  ought  reasonably  to  have  made,  or  unless,  in 
the  same  transaction  with  respect  to  which  a  question  of  notice  to 
the  purchaser  arises,  it  has  come  to  the  knowledge  of  his  counsel, 
as  such,  or  of  his  solicitor  or  other  agent,  as  such,  or  would  have 
come  to  the  knowledge  of  his  solicitor  or  other  agent,  as  such,  if 
such  inquiri^  and  insi>ections  had  been  made  as  ought  reasonably 
to  have  been  made  by  the  solicitor  or  other  agent. 

The  wording  of  this  section  has  been  judicially  considered  ii\ 
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Bailey  v.  Barnes  (1894,  1  Ch.  25),  where  Lindley,  L'.  J.,  said  that 
"ought  reasonably"  meant  nothing  more  than  "  ought  as  a  matter 
of  prudence,  having  regard  to  what  is  usually  done  by  men  of 
business  under  similar  circumstances."  Compare  Conveyancing 
Act,  1881,  s.  21,  sub-s.  2,  as  to  purchase  from  mortgagee  selling 
under  power  of  sale . 

"Purchaser"   includes  a  mortgagee  and  a  lessee:   see  Act  of 
1881,  s.  2,  sub-s.  (viii),  and  Act  of  1882,  s.  1,  sub-s.  4  (ii). 

In  ^Yare  v.  Lord  Egmmt  (4  D.  M.  &  G.  at  p.  473),  Lord  Cran- 
worth  thus  tests  the  doctrine  of  constructive  notice:  "  The  question 
.  .  .is  not  whether  be  (the  purchaser)  had  the  means  of  obtaining, 
and  might  by  prudent  caution  have  obtained,  the  knowledge  in 
question,  but  whether  the  not  obtaining  it  was  an  act  of  gross  or 
culpable  negligence."  This  limitation  to  the  doctrine  has  frequently 
been  approved :  Bailey  v.  Barnes,  1894,  1  Ch.  at  p.  31;  Molyneux 
v.  Hawtrey,  1903,  2K.  B.  487, 495;  see  English  and  Scottish,  do. 
Co.  v.  Brunton  (1892,  2  Q.  B.  700,  708),  where  it  was  held  to  be 
an  equitable  doctrine .  ' 

A  purchaser  need  not  inquire  into  the  sufficiency  of  the  con- 
sideration of  a  former  sale:  Bailey  v.  Barnes,  supra;  but  if  he 
knows  of  an  irregularity  in  the  sale,  he  should  require  proof  that 
the  same  has  been  waived:  Selivym,  v.  Gar  fit,  38  C.  D.  273;  and  he 
may  inquire  as  to  the  right  of  a  mortgagee  to  sell :  Life  Interest, 
dc.  v.  Rand-in-Rand,  dc.  Society,  1898,  2  Ch.  230  ;  sec  also 
Mulville  V.  Mnnster  and  Leinster  Bank,  27  L.  E.  Ir.  379. 

If  the  purchaser  has  notice  of  a  deed  which  from  its  nature 
must  affect  the  property,  he  is  bound  by  the  contents  of  that  deed; 
but  if  the  deed  in  its  nature  does  not  necessarily  affect  the  pro- 
perty, and  in  answer  to  the  inquiry  whether  it  does  or  not,  the 
purchaser  is  told  it  does  not,  then  the  purchaser  is  not  boun'd 
by  the  contents:  Le  Neve  v.  Le  Neve,  2  Tudor's  L.  C.  6th  ed. 
p.  26,  at  p.  56;  English  and  Scottish,  dc.  Co.  v.  Brunton,  1892, 
2  Q.  B.  at  p.  709;  Jared  v.  Clements,  1903,  1  Ch.  428.  So 
trustees  with  notice  of  assignment  of  a  beneficiary's  share  are 
affected  with  notice  of  a  charge  on  such  share:  Davis  v.  Hutchings, 
1907,  1  Ch.  356;  and  see  Jones  v.  Smith,  1  Hare,  43;  1  Ph.  244 
(notice  of  a  marriage  settlement  which  might  affect  the  property). 
Actual  notice  of  one  document  or  fact  is  also  constructive  notice 
of  documents  or  facts,  to  the  knowledge  of  whose  existence  the 
purchaser  would  have  been  led  by  proper  inquiry:  Jones  v.  Smith, 
1  Ha  55;  Ferrars  v.  Cherry,  2  Vern.  384;  Coppin  v.  Ferny- 
hough,  2  B.  C.  C.  291;  Peto  v.  Rammmd,  30  Bea.  495;  or  from 
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a  recital;  Malpas  v.  AcMmtd,  3  Euss.  273;  Booth  v.  A'Beckett,  1 
Moore,  P    C    N.  S.  201.    Thus,  notice  that  a  leg'al  estate  is  out- 
standing is  notice  of  the  trusts  on  which  it  is  held:  Anon.,  Freem. 
137:  and  notice  that  deeds  are  in  the  hands  of  a  strang-er  is  notice  That  deeds 
of  a  charge:  Biprn  v.  MiJh  13  Ves.  122;  Bnidpn  v.  Frost,  3  Mv.  j^'^j^f^*''^'"''' 
.k  C.  670. 

A  purchaser  is  affected  with  notice  of  the  real  state  of  the  title  Neglect  to 

if  he  does  not  investigate  it,  if  investigation  must  lead  him  to  }."tje^''^*** 

knowledge  of  it,  as  where  he  bought  from  a  life-tenant  upon  a 

false  representation  that  she  was  owner  in  fee,  in  which  case  the 

settlement  would  have  led  him  to  the  truth:  Plumb  v.  Flititt,  2 

Anst.  438;  Jackson  v.  Howe,  2  S.  &  S.  472;  4  Russ.  514;  Patman 

V   Karland,  17  C.  D.  353;  Oliver  v.  Rinton,  1899,  2  Ch.  264;  so  peed 

also  if  a  deed  is  executed  in  the  fold  or  otherwise  in  an  unusual  '"fonnaUy 

executed, 
war:  Kennedy  x.  Green,  3  M.  &  K.  699;  GreensJade  v.  Dare,  20 

Bea.  284. 

The  omission  to  make  inquiry  after  notice  of  adverse  claims  wiU  Neglect  to 
also  amount  to  notice  of  such  claims:  Taylor  v.  Baker,  5  Price,  ""i""'^- 
306;  Jones  v.  Willmms,  24  Bea.  47;  see  Jared  v.  Clements,  1902, 
2  Ch.  399;  1903,  1  Ch.  428;  and  as  to  the  effect  of  omission  to 
inquire  for  title  deeds,  see  post,  p.  588. 

In  the  case  of  knowledge  or  notice  through  counsel,  solicitors,  Notice 
or  agents,  the  law  as  it  stood  before  the  Act  of  1882  (supra,  Iq]^^^^  ^^ 
p.  577)  has  not  been  altered,  so  far  as  it  enacts  that  the  knowledge 
must  have  been  acquired  in  the  same  transaction:  Wilde  v.  Gibson, 
1  H.  L.  C.  at  p.  624;  Bidpett  v.  Sturges,  18  W  R.  796;  Ee 
Smallman,  16  W  R.  419;  Thome  v.  Reard  (1895,  A.  C.  495, 
503);  but  it  has  got  rid  of  the  doctrine  that  notice  may  be 
imputed  from  what  has  occui-red  in  some  former  transaction  if  it 
could  be  shown  that  the  fact  in  question  must  have  been  remem- 
bered: see  Rar greaves  v.  Rothiaell,  1  Keen,  154;  Thompson,  v. 
Cortim-ight,  2  D.  J.  &  S.  10;  He  Cousins,  31  C.  D.  671. 

If  a  solicitor  has  committed  a  fraud  in  relation  to  the  transaction  Where  soli- 
in  which  notice  through  him  is  sought  to  be  imputed,  and  which  g/fraud.  ^ 
fraud  the  solicitor  would  not  disclose,  no  constructive  notice  to  the 
cHent  arises:  Kennedy  v.  Green,  3  M.  &  K.  699;  Rolland  v.  Rart, 
6  Ch.  678;  KettleureJl  v.  Watson,  21  C.  D.  685,  704;  and  see 
Boursot  V.  Savage,  2  Eq.  134;  nor  if  the  solicitor  is  guilty  of 
breach  of  duty:  Re  Rampshire  Land  Co.,  1896,  2  Ch.  at  p.  749; 
but  there  must  be  some  fraud  or  breach  of  duty  on  the  part  of  the 
solicitor;  for,  in  the  absence  of  it,  the  Court  presumes  that,  though 
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it  may  be  against  his  interest  to  disclose  some  fact,  lie  has  done 
his  duty:  Bradley  v.  Riches,  9  C.  D.  189. 

It  is  immaterial  in  what  way  notice  of  the  trust  comes  to  the 
purchaser,  and  whether  it  be  actual  or  constructive  his  right  to 
deny  it  is  destroyed:  see  Sheldon  v.  Cox,  2  Ed.  228;  and  even  in 
a  case  of  constructive  notice  through  a  trustee,  who  is  the 
solicitor  of  the  purchaser,  and  by  whose  fraud  the  trust  property 
was  conveyed  to  him,  the  notice  is  held  sufficient,  because,  though 
the  solicitor  might  not  communicate  his  own  fraud,  the  client  is  no 
less  affected  with  notice  of  a  trust  known  to  his  solicitor  where 
there  is  fraud  than  where  there  is  none, — notice  of  the  trust,  not 
of  the  fraud,  being  that  which  is  deemed  to  have  reached  him: 
Boursot  V.  Savage,  2  Eq.  134  (but  as  to  the  authority  of  this  case, 
see  Taylor  v.  London  and  County  Banking  Co.,  1901,  2  Ch.  at 
p.  259);  ibid.  293;  Maxfield  v.  Burton,  17  Eq.  15;  Mumford  v. 
Stohwasser,  18  Eq.  556;  see  ThorneY.  Hewd,  1895,  A.  C.  495. 

Where  the  equities  are  equal  the  legal  title  will  prevail;  thus, 
provided  a  person  has  no  notice  at  the  time  he  acquires  an  equitable 
interest,  he  may  subsequently,  even  with  notice  of  prior  equities, 
get  in  the  legal  estate  and  gain  priority:  Bailey  v.  Barnes,  1894, 

1  Ch.  25,  36;  Taylor  \.  London  and  County  Banking  Co.,  1901, 

2  Ch.  at  p.  256. 

The  purchaser  having,  in  the  first  instance,  taken  the  estate 
without  notice  of  the  trust,  may  afterwards  get  in  the  outstanding 
legal  estate,  which  wiU  protect  him  against  all  claims  of  which  he 
had  no  notice  when  he  purchased:  Taylor  v.  Russell,  1892,  A.  C. 
244;  Taylor  v.  London  and  County  Banking  Co.,  supra;  unless 
the  legal  estate  is  got  in  from  a  trustee  for  persons  having  such 
claims:  Saunders  v.  Dehew,  2  Vern.  271;  Allen  v.  Knight,  5 
Hare,  272;  Blackwood  v.  London  Chartered  Bank,  5  P.  C.  92, 
HI;  Taylor  v.  Russell,  supra  (at  p.  253)),  citing  Harpham  v. 
Shacklock,  19  C.  D.  207,  a  case  of  getting  in  the  legal  estate  from 
a  bare  trustee;  Bailey  v.  Barnes,  1894,  1  Ch.  25,  37;  Taylor  v. 
London  and  County  BanMng  Co.,  .mpra :  Mumford  v.  Stohwasser 
(18  Eq.  556),  where  money  was  lent  on  an  equitable  mortgage 
without  notice  of  a  prior  equitable  agreement,  and  it  was  held 
that  the  lender  gained  no  priority  over  the  prior  equitable  interest 
by  getting  in  the  legal  estate,  after  having  notice  that  his  mort- 
gagor had  made  himself  a  trustee  for  the  owner  of  the  prior  equity. 
In  this  case,  however,  Jessel,  M.  E.,  said  that  even  if  the  purchaser 
had  had  no  notice,  he  could  not  obtain  priority  by  reason  of  a 
tortious  act  of  the  trustee,  where  no  new  consideration  was  given 
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for  the  transfer  of  the  legal  estate:  see  Taylor  v.  Russell,  1891, 
1  Ch.  8;  1892,  A.  C.  244;  Maundrell  v.  MamdreU,  10  Ves.  246; 
and  Ex  parte  Knott  (11  Ves.  609),  refen-ed  to  in  Pilcher  x. 
Rawlins,  7   Ch.  at  p.  267.     It  has,  indeed,  been  decided  that,  Trustee 
upon  these  principles,  equitable   mortgagees,    knowing  that  the  ^^^i,ie 
mortg-agor  was  a  mere  trustee,  obtained  no  better  equity  by  getting  mortgage. 
a  legal  mortgage:  BaiUie  v.  McKetvan,  35  Bea.  177;   and  the 
priorities  of  successive  incumbrancers  are  not  altered  by  one  of  Legal  estate 
them  getting  in  the  legal  estate  from-  a  trustee  for  them   all:   i^  trustee  for 

°  °  D  mortgagees. 

Sharpies  v  Adams,  -32  Bea.  213;  of.  Ganiham  v.  Skipper,  oo 
L.J.  Ch.  263 ;  but  a  mortgagee  is  not  a  trustee  of  the  legal  estate 
for  the  mortgagor:  Taylor  x.  Russell,  1892,  A.  C.  at  p.  255. 

The  purchaser  of  an  equitable  charge  from  a  person  who  took  Getting  in 
out  administration  to  a  man  whom  he  represented  to  be,  but  who  ° 
was  not,  dead,  was  allowed  to  defend  himself  against  the  tme 
OT\'ner  by  means  of  an  a.ssignment  of  the  term  created  upon  the 
express  trust  to  raise  the  charge:  Monckton  v.  Braddell,  I.  R.  7 
Eq.  30.  On  the  other  hand,  if  a  legal  term,  without  any  express 
trust  attaching  to  it,  is  got  in.  it  may  be  available  against  other 
than  equitable  claims  against  it:  Jonesx.  Poieles,  3  M.  &  K.  581; 
see  on  this  point,  MnundrcJl  x.  Maundrell.  10  Ves.  260;  Carter  x. 
Carter,  3  K.  &  J.  617;  PiMer  x.  Rawlins.  7  Ch.  259,  267 

The  legal  estate  may  be  got  in  pendente  lite :  Bailey  x.  Barnes,  Getting  in 
1894, 1  Ch.  25,  37;  see  Robinson  x  Davison,  1  B.  C   C.  63.    The  Jf^.ff,^,*^, 
doctrine  of   lis   pendens   does  not,   however,   apply  to  personal 
property  other  than  chattel  interests  in  land:  Wigram  x.  BucMey, 
1894,  3'Ch.  483. 

A  trustee  who  has  the  legal  estate  and  takes  a  charge  from  his  Trustee  pro- 
cisfui  que  trust  can  avail  himself  of  the  protection  of  the  legal  legai  estate, 
estate  as  against  a  prior  incumbrance  of  which  he  had  no  notice: 
yeicman  x.  Newman,  28  C.  D.  674. 

If  the  legal  estate  has  been  acquired  by  the  purchaser  (or  mort-  ^''''"^J- 
gagee),  he  may  defend  his  estate  by  relying  on  an  instrument 
which  discloses  the  trust  if  he  had  no  notice  of  it  when  he  pur- 
chased: Pilcher  x.  Rawlins  (7  Ch.  259),  where  the  trustees  had 
executed  a  mortgage  by  a  deed  disclosing  the  trusts,  and  the 
surviving  trustee  aftemards  re-conveyed  part  of  the  estate  to 
the  mortgagor,  after  which  he  executed  another  mortgage  without 
showing  that  he  was  other  than  absolute  owner,  and  without 
handing  the  re-conveyance  to  the  new  mortgagees  until  after  the 
action  was  brought,  and  it  was  held  that  though  these  mortgagees 
then  knew  of  the  trusts,  their  legal  .estate  could  not  be  impeached. 
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and  that  the  fraud  of  the  trustee  made  no  difference  to  their 
right;  but  see  Carter  v.  Carter,  3  K.  &  J.  617 

Where  a  purchaser  for  value  secures  for  himseK  a  better  right 
to  call  for  the  legal  estate  than  a  prior  incumbrancer,  the  latter 
is  postponed;  the  casu  is  stronger  where  the  purchaser  who  is 
subsequent  in  time  procures  his  vendor  or  mortgagor  to  declare 
a  trust  of  the  legal  estate:  Taylor  v.  London  and  County  Banking 
Co.,  1901^  2  Ch.  at  p.  ^B-j,  and  see  the  cases  there  cited. 

But  if  the  legal  estate  has  been  obtained  by  the  fraud  of  the 
purchaser,  or  of  the  trustee  with  the  knowledge  of  the  purchaser, 
it  will  afford  no  protection  against  the  claim  of  the  cestuis  que 
trust :  Pilcher  v.  Raicl/ny,  sup-a;  Heath  v.  Crealock,  10  Ch.  22; 
Taylorx.  London  and  County  Banking  Co.,  1901,  2  Ch.  at  p.  256. 
On  the  other  hand,  if  the  title  of  the  vendor  depends  upon  a 
forgery,  or  he  is  a  bare  trustee  without  any  beneficial  interest,  or 
he  falsely  represents  himself  to  be  absolute  owner,  while  the  pur- 
chaser is  left  in  ignorance  of  the  fraud,  the  legal  estate  conveyed 
to  him  will  not  be  disturbed:  Jones  v.  Powles,  3  M.  &  K.  -581; 
Carter  v.  Carter,  3  K.  &  J.  617,  638;  Yowig  v.  Young,  3  Eq. 
801;  Rimmer  v.  Webster,  1902,  2  Ch.  163;  see  Re  Cooper, 
Cooper  Y.  Vesey,  20  C.  D.  611. 

But  if  the  vendor  has  no  legal  estate  and  does  not  by  recital 
declare  himself  to  be  seised  of  it,  so  that  an  estate  by  estoppel 
might  arise,  but  merely  alleges  that  he  has  some  interest,  the 
purchaser  takes  only  such  estate  as  the  vendor  could  pass,  and 
will  noc  obtain  the  protection  of  the  legal  estate :  Heath  v .  Crealock, 
10  Ch.  22,  30;  Loveft  v.  Lovett,  1898,  1  Ch.  82.  So  also,  it  has 
been  held  that  where  an  equitable  deposit  is  made  of  a  void  deed, 
the  lender  takes  nothing,, for  the  depositor  had  nothing  to  pass: 
Parker  v.  Clarke,  30  Bea.  -54;  Vorley  v.  Cooke,  1  Giff.  230;  Lee 
V.  Angas,  1-5  W  R.  119;  but  see  Hunter  v.  Walters,  7  Ch.  at  p. 
84;  Bickerton  v.  Walke>;  31  C.  D.  151;  Lloyds  Bank  v.  BuUoek, 
1896,  2  Ch.  192;  French  v.  Hope,  56  L.  J.  Ch.  363. 

If  the  legal  estate  is  got  in  by  paying  off  a  prior  mortgage  (as 
to  which,  see  Marsh  v.  Lee.  1  W  &  T.  L.  C),  and  such  mortgage 
■nas  effected  by  concealing  a  trust  upon  which  the  property  was 
held,  tho  mortgagee  who  has  thus  obtained  the  legal  estate  is 
entitled  to  keep  it  even  after  an  action  has  been  begun  by  the 
cestuis  que  trust,  but  only  until  he  is  redeemed :  Bates  v. 
■Johnson,  .Johns.  304. 

Xo  representation  by  a  trustee  or  fraudulent  conveyance  by 
him  can  operate  by  way  of  estoppel,  so  as  to  deprive  the  persons 
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beneiicially  entitled  of  au  estate  of  which  he  is  a  trustee,  and 
therefore  no  such  representation  can  be  relied  upon  by  any  one 
taking  upon  the  faith  of  it  as  against  a  dealing  with  subsequent 
purchasers  for  value  without  notice:  Ke-ate  v  Phillips,  18  C.  D. 
•360,  577;  see  Spencer  x.  f'hirl.:e.  9  C.  D.  137. 

The  defence  of  purchase  for  value  without  uotieo  was  in  the  Nature  uf 
lirst  instance  used  as  a  shield  ag-ainst  a  person  having  the  legal  p^^Xa'te* 
title,  and  the  Court  of  Chancery  g-ave  no  assistance  to  such  legal  without 
title  by  discovery,  delivery  of  deeds,  by  injunction  to  restrain  the 
setting  up  of  terms,  or  otherwise:  Basset  v.  yosicurthi/,  2  W.  & 
T.  L.  C.  1;  per  Lord  Selborne  in  hid,  Coope  dt  Co.  v.  Emmerson, 
12  A.  C.  300. 

In  Phillips  V.  Phillips  (4  D.  F.  &  J.  208),  Lord  Westbury  Wieu 


sustained : 
I'hiUips  V. 


enumerated  the  three  cases  in  which  the  plea  has  been  usually 
^ustained:—  ^Phiiifps. 

(1)  ^"\'here  the  holder  of  the  leg-al  title  comes  into  equity 
to  assist  him  against  the  claim  of  a  purchaser  without  notice. 
'2^  M'here  a  subsequent  equitable  assignee  obtains  the  legal  estate, 
as  a  "  tabula  in  nauiragio."  (3)  Where  the  purchaser  without 
notice  of  a  fraud  by  which  the  conveyance  to  him  was  effected, 
relies  upon  his  conveyance  on  the  ground  of  the  absence  of  notice 
of  that,  or  any  other  equity  of  the  former  owner. 

Upon  the  first   of  these  categ-ories  it  is  to  be  observed  that,  Effect  of 
notwithstanding  anything  in    the   Judicature   Act,   the  plea   of  Ju^cati^e 
purchase  for  value  without  notice  is  a  vaKd  plea  to  any  claim  to 
assistance  in  making  good  a  legal  title, and  the  only  effect  of  the 
Aet  (by  sect.  24  (2)  of  which  every  judge  of  the  High  Court  is  to 
give  effect  to  any  defence  which  would  have  been  a  good  equitable 
defenee  in  the  Court  of  Chancery,  thus  making  it  unnecessary  to 
appeal  to  the  auxiliary  jurisdiction  of  another  Court)  is  that  the 
whole  action  being  before  the  judge  he  wiU.  work  out  his  own 
judgment  by  giving  to  the  plaintiff  any  further  relief  which  he 
may  require,  as  for  instance  delivery  of  title  deeds:   Manners  v. 
Meic,  29  CD.  725.  where  the  i>laintiff  wa.-  a  legal  mortgagee.  Deliveiyup 
and  a  subsequent  equitable  mortgas-ee  b^^'  deposit  was  ordered  to  of  deposited 

o    t  .  1  deeds  to  leo'eil 

deliver  up  the  deeds:  Be  Ingham,  Jones  v.  Ingham.  1893,  1  owner.  ° 
Ch.  3-52:  and  see  Be  Conper,  Cooper  v.  Tcsey,  20  C.  D.  611. 
And  thus  where  an  action  to  recover  land  upon  a  legal  title,  and 
for  discovery  and  delivery  of  deeds,  is  brought  in  the  Chancery 
Division,  the  plea  is  no  answer  to  the  claim  for  discovery  unless 
it  is  also  an  answer  to  the  claim  for  relief,  because  the  defence 
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would  not  have  been  a  good  equitable  defence  before  the  Act: 
Ind,  Coope  d  Co.  v.  Emm&son,  12  A.  C.  300. 

On  the  other  hand,  while  not  assisting  the  legal  title  of  a 
plaintiff,  and  while  reserving  its  power  to  deal  in  a  due  course  of 
administration  Math  equitable  rights,  the  Court  has  never  taken 
from  a  defendant  entitled  to  set  up  the  plea  any  advantage  he 
may  have  obtained  by  getting  in  the  legal  estate;  and  though,  if 
he  be  a  mortgagor,  an  order  for  foreclosure  may  be  made  agaiust 
him,  an  order  for  sale  would  not:  Heath  v.  CrenlocJc,  10  Ch.  22. 

It  should  be  added  that  where  the  Court  of  Chancery  had  con- 
cui'rent  jurisdiction  with  the  Common  Law  Courts,  upon  legal 
titles,  as  in  cases  of  claims  for  tithes  or  dower,  the  plea  of  pur- 
chase was  not  available  against  either  discovery  or  relief:  Williams 
V.  Lambe,  3  B.  C.  C.  264;  Colliiis  v.  Archer,  1  E.  &  M.  284, 
■292;  Phillips  v.  Phillips,  4  D.  P.  &  J.  208,  217;  Ind,  Coope 
d-  Co.v.  Emmerson,  12  A.  C.  300. 


Rnleof 
priority  by 
time. 


Sice  V.  Sice. 


Ground 
of  mis. 


Priority  of  the  right  of  cestui  que  trust  over  subsequent 
equitable  interests.] — If  the  subject  of  a  purchase  or  charge  is 
a  mere  equitable  interest  unclothed  by  the  legal  estate,  which 
remains  outstanding  in  a  trustee  or  otherwise,  the  person  who 
acquires  that  interest  takes  it  subject  to  any  prior  trust  or  equit- 
able right,  if  there  is  no  circumstance  which  confers  upon  him 
a  better  equity.  In  other  words,  the  prior  right  will  prevail 
unless  it  has  been  lost  by  some  act  or  neglect  of  the  owner  of  it: 
Brace  v.  Marlborough,  2  P.  W.  491 ;  Colyef  v.  Finch,  5  H.  L.  C. 
905;  Rooper  v.  Harrison,  2  K.  &  J.  86;  Stackhoiise  v.  Jersey, 
1  J.  &  H.  721;  Thorpe  v.  Holdsworth,  7  Eq.  139;  Isaac  v. 
Worsteucroft,  67  L.  T.  351.  .ind  in  Rice  v.  Rice  (2  Dr.  77), 
Kindersley,  V.-C,  stated  the  rule  as  follows:  "As  between  per- 
sons having  only  equitable  interests,  if  their  equities  are  in  all 
other  respects  equal,  priority  of  time  gives  the  better  equity;  or, 
qui  prior  est  tempore  potior  est  jure" :  Bourlte  v.  Lee,  1904,  1 
Ir.  E.  280;  Kelly  v.  Mtmsfer  and  Leinsier  Bank,  29  L.  E.  Ir. 
19,  where  two  transfers  of  shares  were  executed  in  blank,  the  first 
in  time  was  preferred;  Bank  of  Ireland  v.  Coffny  Spinning  Co., 
1900,  1  Ir.  E.  219;  see  Spencer  v.  Clarke,  9  C.  D.  1-37. 

The  ground  of  this  rule  appears  to  be  that  every  conveyance  of 
an  equitable  interest  is  an  "innocent"  conveyance,  that  is,  that 
the  grantor  does  not  convey  any  greater  estate  than  he  himself 
has,  and  does  not  thereby  displace  the  estate  of  a  prior  equitable 
owner:  PhdlUps  v.  Phillips,  4  D.  F.  &  J.  208;   Cave  v.  CcMe, 
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15  C.  D.  639;  but  see  ReFfrench,  21  L.  R.  Ir.  283;  Re  Shane's 
Estate,  1895,  1  Ir.  R.  146,  where  Caw  v.  Cave  was  dissented 
from. 

It  matters  not  that  the  prior  right  is  an  undisclosed  or  secret  Prior  right 
trust  over  property  subsequently  charged  in  favour  of  an  iucum-  undisclosed. 
brancer,  who  is,  nevertheless,  postponed  to  the  cesfnis  qiip  Irusi : 
Mamingford  v.  Toleman-,  1  Coll.  670;  Roberts  v.  Croft,  2  D.  i-  J. 
1;  but  see  Levy  v.  Creighton,  22  W.  R.  605. 

Again,  yinoe  the  assignee  of  an  equitable  chose  in  action  takes  Chosesin 
subject  to  all  the  equities  attaching  to  the  property  (see  ante, 
p.  584\.  he  may  be  postponed  to  the  equitable  right  of  any  other 
person  than  the  grantor,  attaching  to  the  eho^c  in  action  at  the 
time  of  the  assignment:  Priddy  v.  Rose,  3  ^ler.  86;  Morris  v. 
Livie,  1  Y.  &  C.  C.  380;  Mangles  v.  Dixon,  3  H.  L.  C.  702; 
Brandmi  v.  Brandon,  7  D.  M.  &  G.  365;  cf .  Graham  v.  Dnom- 
mond,  1896, 1  Ch.  968;  but  the  mortgage  debt,  or  a  sub-mortgage, 
where  the  property  charged  is  land,  though  really  mere  choses 
in  action,  are  governed  by  the  rules  applicable  to  priorities  in 
cases  of  "interests  in  land":  Taylor  v.  London  and  County 
Banking  Co.,  1901,  2  Ch.  233;  Hopkins  v.  Eemsworth.  1898, 
2  Ch.  347. 

Where  shares  are  standing  in  the  names  of  trustees,  and  one  of  Forged 
them  forges  the  name  of  the  other  and  transfers  the  shares,  the  "■^"**'^'^- 
company  is  liable  at  the  suit  of  the  latter,  because  the  transfer  is 
a  nullity,  and  it  may  be  ordered  to  make  good  the  loss  of  dividends 
and  otherwise,  and  to  replace  the  names  of  those  by  whom  tho 
transfer  was  fraudulently  made:  Barton  v  North  Staffordshire 
Railway  Co.,  38  C.  D.  458;  see  OUve)-  v.  Bank  of  England,  1902, 
1  Cb .  610,  where  a  transfer  was  executed  innocently  under  a  forged 
ixiwer  of  attorney;  and  the  forger  need  not  be  a  party  to  the 
action,  but  may  be  added  as  a  third  party:  Barton  y.  London 
and  North  ^Yestern  Railway  Co.,  38  C.  D.  144. 

A  purchaser  who  has  notice  of  a  trust  or  equitable  charg-e  is  Forged 
bound  to  see  that  it  is  properly  discharged,  and  he  will  be  post-  ^''^'P  ■ 
poned  if  he  accepts  a  forged  receipt  or  discharge.  Thus  where  an 
equitable  mortgagee  leaves  the  title  deeds  with  his  solicitor,  and 
the  latter,  acting  for  the  mortgagor,  forges  a  receipt  for  the  mort- 
gage debt,  and  the  mortgagor  conveys  to  a  purchaser  without 
notice  of  the  forgery,  the  equitable  mortgagee  retains  his  priority : 
.Ja)-ed  V.  Clements^  1902,  2  Ch.  399;  1903,  1  Ch.  428;  the  ratio 
decidendi  being  that  the  purchaser  must  see  that  the  charge  is 
gone. 
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Fraud  by  Where  a  claim  is  made  to  priority  over  a  cestui  que  trual,  under 

a  breach  of  trust  by  the  trustee,  who  purports  to  deal  with  the 
trust  property  in  favour  of  the  claimant  in  some  fraudulent  or 
unauthorised  manner,  the  rule  of  priority  by  time  prevents  injury 
to  the  cestui  que  trust  by  the  act  of  the  trustee,  on  the  groimd  that 
the  creation  of  the  trust  vests  an  estate  in  the  cestui  que  trust,  to 
displace  which  there  must  be  shown  a  strong  easf .  such  as  collusion 
with  the  trustee,  or  negligence  or  other  conduct  on  the  part  of  the 
cestui  que  iru^t  sufficient  to  give  to  the  claimant  a  better  equity 
Cory  v.  Eyre,  1  D.  J.  (t  S.  149;  Bradley  v.  Eiches,  9  C.  D.  189 
^ew  London  mid  Brazilian  Bank  v.  BrocMebank,  21  C.  D.  302 
Hartopp  V.  Huskissoji,  55  L.  T.  77-3;  Re  Richards,  45  CD.  589 
Isaac  V.  Worstencroft,  67  L.  T.  351;  Taylor  v.  London  and 
County  Banking  Co.,  1901,  2  Ch.  231;  Re  Vernon,  En-ens  d  Co., 
33  C.  D.  402;  Turner  v.  Smith.  1901,  1  Ch.  213. 
Where  trusts  When  a  person  beneficially  entitled  to  property  procures  the 
byconveyance  conveyance  of  it  to  a  trustee  without  declaring  the  trusts  by  the 
to  trustee.  conveyance,  and  allows  the  trustee  to  retain  the  deed,  so  that  the 
lattei'  is  able  to  deal  with  the  property  without  giving  any  notice 
of  the  trust,  the  title  of  the  cedui  que  trust  is  not  displaced  by 
reason  of  any  negligence  in  allowing  the  deed  to  remain  in  the 
trustee  s  hands,  nor  is  the  fact  that  the  trusts  have  been  kept  oil 
the  title  a  misrepresentation  giving  any  right  to  the  purchaser 
from  the  trustee,  though  the  trustee  ma}  have  availed  himself  of 
that  fact  in  order  to  deal  with  the  property  as  hib  own:  Carritt  v. 
Real  and  Personal  Adcaiicc  Co.,  42  C.  D.  263;  Re  Veinon,  Eicen-a 
d-  Co.,  33  CD.  402:  Isaac  v.  Worstencroft,  67  L.  T.  351;  cf. 
Re  Bobbett's  Estate,  1904,  1  Jr.  E.  461.  The  ground  for  this  is 
that  which  is  laid  down  b}-  the  House  of  Lords  in  Shropshire 
Union  Co.  v.  Reg.  '1  H.  L.  496;,  namely,  that  the  trustee  could 
not  give  an  interest  against  his  ce.^tui  que  trust,  and  could  pass 
only  such  interest  as  he  himself  had.  It  was  fui-ther  held  in  that 
case  that  the  principle  is  the  same  whether  the  trustee  holds  under 
a  marriage  settlement  or  a  will,  and  where  the  property  is  vested, 
for  convenience  or  any  other  reason,  in  a  trustee  for  an  absolute 
beneficial  owner. 
Estoppel :  On  the  other  hand,  where  the  conveyance  by  the  trustee  expresses 

receip  c  use.  ^j^^^  ^^  consideration  was  given  and  duly  paid,  the  doctrine  of 
estoppel  applies    and    the    cestui  que  trust's    title  is  displaced; 
Rimme)-  v.  Webster,  1902.  2  Ch.  163;  Lloyds  Bank  v.  Bullock, 
Trustee  1896,  2  Ch.  192;   but  see  Capell  v.  Winter,  1907,  2  Ch.  376; 

ag^t.*"*^*^       and  where  the  indicia  of  title  are  transferred  to  an  agent,  or  any 
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person  in  a  fiduciary  capacity,  with  tke  intention  that  he  shall  deal 
with  the  property,  and  such  agent  exceeds  the  limit  of  his  autho- 
rity-, or  is  fraudulent,  the  cestui  que  fntsf,  as  against  an  innocent 
person  who  has  dealt  with  the  agent,  must  suffer:  IRimmer  v. 
^yebste)■,  supra  (^broker);  Brocklesby  v.  Tcvipercoice,  dc.  Society, 
1895,  A.  C.  173  (solicitor);  cf.  Fwquaison  Brothers  v.  King  d' 
Co.,  1902,  A.  C.  325;  Renderson  cP  Co.  v.  WilJiwns,  1895,  1 
Q.  B.  521,  529.  Thei-e  is  often  no  material  distinction  between 
agency  and  strictly  trust  ca«es,  and  in  general  the  j^rinciple  above 
stated  will  apply  in  both  cases:  sco  Lloyds  Bank  v.  Bullock,  1896, 
2  Ch.  192. 

Where  a  solicitor,  receiving  money  from  a  client  to  invest  on  Solicitor 
mortgage  of  a  specified  property,  takes  a  securitj-  in  his  o^^-n  name,  gage  mvest-' 
he  becomes  a  constructive  trustee  of  the  securitj^  for  his  client,  and  ™6"*^  ">  ^"^ 
the  title  of  the  latter  will  have  prioritj-  against  a   subsequent 
incumbrancer  with  whom  the  security  is  dejxisited,  thus  getting 
notic*  of  the  security  itself:  Be  Rickard-s,  45  C.  D.  589;  and  this 
priority  is  not  displaced  by  the  fact  that  the  sub-mortgagee  has 
got  in  the  legal  estate  from  a  bare  trustee,  which,  as  we  have  seen 
(ante,  p.  581),  affords  no  protection  after  notice  of  a  prior  charge: 
Hojpham  v.  Shacklock,  19  C.  D.  207;  see  Taylor  v.  Russell  1891, 
1  Ch.  8;  1892,  A.  C.  244. 

A  client  who  leaves  money  for  investment  in  the  hands  of  his  Negligence 
solicitor  does  not  lose  his  right  to  priority  as  against  a  purchaser  oli™t. 
for  value  without  notice  of  the  trust  attaching  to  the  monej"  when 
it  is.  traced  into  some  investment  by  the  solicitor,  merely  bj-  reason 
of  any  want  of  inquiry  as  to  whether  the  monej-  intrusted  to  the 
solicitor  has  been  invested  or  not,  at  least,  so  long  as  the  subsequent 
purchaser  or  incumbrancer  has  not  got  in  the  legal  estate  of  the 
property  into  which  the  monoj-  has  been  traced:  Re  Ternon,  Eiuciis 
d-  Co.,  33  C.  D.  402.  411;  Re  RicJuods,  45  C.  D.  559;  and  sec 
Shropshire  Vriion  Rail.  Co.  v.  Reg.,  L.  E.  7  H.  L.  496;  cf. 
Harpham  v.  Shacklock  (supra)  as  to  the  latter  point;  Taylor  v. 
Londwi  and  County  Banking  Co.,  1901,  2  Ch.  234. 

In  Cory  v.  Eyre  (1  D.  J.  i  S.  149),  it  was  held  that  no  act  Wrongful 
bv  the  solicitor  of  the  trustee  or  the  cestui  que  trust  could  dis-  actoftrustee's 

.  .  .        ,  solicitor  as 

place  the  title  of  the  latter,  nor  any  want  of  inquiry  hj  him  into  against 
the  acts  of  the  trustee,  nor  the  fact  that  he  trusted  the  solicitor,  i^„eH^^ar\-. 
and  omitted  to  ascertain  in  whose  name  the  mortgage  had  been 
made,  nor  by  reason  of  the  mortgage  deed  having  got  into  the 
hands  of  the  transferee  of  the  mortgage,  since  this  had  hai^pened 
through  the  wrongful  act  of  the  trustee:  Stanhope  v.  Verney,  2 
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Eden,  81;  London  Freehold,  dc.  Co.  v.  Suffield,  1897,  2  Ch.  608; 
Re  Teman,  Ewens  d  Co..,  32  C.  D.  165;  33  C.  D.  402;  and  see 
Perry-Kenick  v.  Attimod.,  2  D.  &  J.  21;  Be  RkMrds,  45  C.  D. 
589. 
Trustee  In  the  oases  under  consideration,  it  makes  no  difference  if  the 

interested.^      trustee    himself    has  some    beneficial    interest  under  the  trust: 
Shropshire  Union  Rail.  Co.  v.  Reg.,  7  H.  L.  511;  Bradley  v. 
Riches,  9  C.  D.  189. 
Priority  of  Where  a  trust  estate  is  equitably  mortgaged  to  persons  who 

eajlierequitv  ^^^®  ^°  notioe  of  the  trust,  the  defence  of  purchase  for  value 
without  notice  does  not  avail  to  give  them  priority,  for  their 
equity  is  no  higher  than  that  of  the  cestuis  que  trust,  ^\ho8e  title, 
being  earlier  in  date,  carries  with  it  the  right  to  priority:  Cave  v. 
Cave,  15  C.  D.  639;  but  in  Lloyds  Batik  v.  Jones  (29  C.  D.  221) 
such  a  right  in  cestuis  que  trust  does  not  appear  to  have  been 
recognised  where  by  the  negligence  of  the  trustee  to  inquire  for 
title  deeds  the  prior  right  of  the  cestuis  que  trust  was  held  to 
have  been  destroyed;  and  see  Re  Ffrench  (21  L.  R.  Ir.  283), 
where  Cave  v.  Cave  was  disapproved  by  the  Irish  Court  of 
Appeal:  Be  Slocme,  1895,  1  Ir.  R.  146. 
Title  deeds.  There  is  a  distinction  between  the  wrongful  conduct  of  trustees 

in  relation  to  title  deeds  in  their  possession  as  trustees  and  their 
wrongful  conduct  in  relation  to  title  deeds  which  never  came  into 
their  possession,  and  tn  ere,  therefore,  never  held  by  them  upon 
trust  at  all.  In  the  former  ea,se  the  trusteeship,  so  far  as  the  deeds 
are  concerned,  is  complete  and  the  deeds  cannot  be  dealt  with 
improperly,  if  the  trustees  do  their  duty,  which  the  cestuis  que 
trust  may  fairly  assume  that  they  will  do.  In  the  latter  case 
the  trusteeship  of  the  deeds  is  incomplete,  and  the  person  who 
retains  them  is  in  a  position  to  deal  with  them  without  reference 
to  the  trustees,  so  that  the  cestuis  que  trust  have  no  one  on  whose 
possession  of  the  deeds  they  are  entitled  to  rely  as  standing 
between  them  and  the  perpetration  of  a  fraud.  In  the  latter  case, 
therefore,  the  cestuis  que  trust  are  in  no  better  position  than  the 
trustees,  and  ^ill  be  postponed  to  a  subsequent  equitable  interest 
created  by  the  possession  of  the  deeds:  Walker  v.  Linom,  1907, 
2  Ch.  104. 
Mode  in  With  regard  to  the  question  of  the  amount  of  negligence  which 

lost.^  is   necessary  to   entitle  a  subsequent   equitable   owner   to  claim 

priorily  over  a  prior  right,  it  is  said  to  be  necessary  to  observe  a 
distinction  between  the  cases  where  such  prior  right  is  a  legal  and 
an  equitable  one.    Where  the  prior  right  is  a  legal  one,  the  legal 
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estate  being  in  the  prior  claimant,  circumstances  showing  that  he 
has  been  guilty  of  mere  carelessness  or  want  of  prudence,  will' not 
deprive  him  of  priority:  Northern  Caunties  Co.  v.  Whipp,  26 
C.  D.  48-2:  Re  Greer,  1907,  1  Ir.  E.  57;  see  Taylor  v.  London 
and  County  BanVmg  Co.,  1901,  2  Ch.  at  p.  260;  where  it  is  an 
equitable  right,  the  test  is  whether  one  party  has  acted  in  such  a 
way,  by  obtaining  the  deeds  or  otherwise,  as  to  justifj'  him  in 
insisting  on  his  equity  as  against  the  other:  see  per  Cotton,  L.  J., 
in  National  Provincial  Bank  v.  Jaclcson,  33  C.  D.  1,  13;  Kettle- 
ircU  v.  Watson,  21  C.  D.  685;  Farrand  v.  Yorkshire  Bank,  -10 
C.  D.  1S2:  TayUr  v.  Em&ell  (1891,  1  Ch.  8),  T^-here  it  was  held 
that  a  trust  or  equity  to  affect  the  conscience  of  him  who  has  got 
in  the  legal  estate  must  be  a  trust  or  equity  not  in  favour  of  some 
third  person,  who  may  have  no  care  or  desire  to  insist  upon  it,  but 
a  trust  or  equity  in  favour  of  the  person  against  whom  the  legal 
estate  is  set  up:  affd.,  1892,  A.  C.  244;  see  the  speech  of  Lord 
Alacnaghten,  at  p.  260,  as  to  the  correctness  of  the  view  of  Kay,  J. 

Where  the  equitable  interests  of  two  persons  are  of  the  same  Possession  of 
nature  and  quality,  the  possession  of  the  title  deeds  will  in  general  ^y  Suitable 
turn  the  balance  in  favour  of  the  holder:  Lloyds  Banking  Co.  v.  char^ee. 
Janes,  29  CD.  229;  Bice  v.  Rice,  2  Dr.  81;  but  a  prior  incum- 
brancer win  not  be  ousted  if  the  deeds  came  to  the  hands  of   a 
subsequent  incumbrancer  through  no  default  of  the  former:  per 
Eomer,  J.,  in  Re  Ca-^fell  (f  Bnvrn,  Limited,  189S.  1  Ch.  at 
p.  320. 

The  purchaser  (who  is  also  residuary  legatee)  for  value  of  an  Purchase 
asbct  of  a  testator  acquires  a  title  free  from  claims  of  unsatisfied  of  equitable 
creditors  if  he  takes  without  notice  of  anything  improper  on  the  as-'^ts. 
part  of  the  executor,  and  this  rule  applies  as  well  to  equitable  as 
legal  assets:  Graham  v.  Dnimmond  (1896,  1  Ch.  968),  where  the 
claims  of  the  tru=toes  of  the  testator's  marriage  settlement  were 
disregarded. 

Where  a  trust te  obtains  a  renewal  of  a  lease  in  his  own  name,  Prior 
and  deposits  the  lea'^e  by  way  of  equitable  .security,  the  mortgagee 
obtains  no  priority  over  the  trust  ostate,  because  though  he  has 
no  notice  of  the  trust  he  take*  subject  to  prior  equities,  amongst 
which  IS  the  constructive  trust  upon  which  the  trustee  holds  the 
renewed  lease  for  the  benefit  of  the  trust  estate:  Re  Morgan, 
Fillgrem  v.  PiUgrem.  18  C.  D.  93:  and  see  Re  Queale,  17  L.  E. 
Ir.  361;  Connolly  v.  Munster  Bank,  19  L.  E.  Ir.  119:  so  also 
where  a  fraudulent  act  was  committed,  and  the  solicitor  for  a 
mortgagor  became  the  transferee  of  the  mortgage  and  held  the 


constructive 
truFt. 
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money  for  paying  off  the  mortgage  debt,   he  was  regarded  as 
trustee  for  the  mortgagor,  and  a  subsequent  transferee  from  the 
solicitor  got  nothing:  Turner  v.  Smith,  1901,  1  Ch.  213. 
Notice  of  In  oases  where  a  deed  is  sought  to  be  set  aside  on  the  ground  of 

aside^deed  undue  influence,  the  fact  that  such  influence  has  been  exercised 
may  be  inferred  from  circumstancee  or  the  relation  of  the  parties, 
and  this  inference  operates  not  only  against  the  person  who  is  able 
to  exercise  the  influence,  but  against  every  person  claiming  under 
him  with  notice  of  the  equity  thereby  created,  or  with  notice  of 
the  circumstances  from  which  the  Court  infers  the  equity:  per 
Fry,  J.,  in  Bainbrigge  v.  Browne,  18  C.  D.  188,  at  p.  197;  and 
see  Tahar  v.  Cjinninglmm.,  24  W  R.  153.  In  both  these  ca«es  the 
defence  of  purchase  AA'itliout  notice  was  set  aside  on  the  ground, 
amongst  other  reasons,  of  notice  that  the  prior  dealing  was  one 
between  a  father  and  a  child  living  with  her  parents. 
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CHAPTER  XXXVI. 

THE    STATUTES   OF    LIMITATIONS    AS   THEY    AFFECT    TRUSTS. 

Generally.] — The  numerous  decisions  upon  this  subject  since  the 
Trustee"  Act,  1888,  came  into  operation  render  it  desirable  to 
consider  each  case  on  its  merits,  and  ascertain,  first,  whether  the 
trustee  is,  (1)  an  exjjress  trustee,  or  (2)  merely  a  constructive 
trustee;  and,  secondly,  if  the  "trustee,"  as  defined  by  sect.  1  (3) 
of  the  Act  of  1888,  i.e.,  express  or  otherwise,  is  in  a  position  to 
claim  the  protection  afforded  by  sect.  8  of  that  Act,  the  general 
effect  of  Avhich  is  that,  except  in  cases  (a)  of  fraud;  (b)  of  retention 
of  the  trust  property  at  the  date  of  the  writ  (Thorne  v.  Heard, 
1894,  1  Ch.  599;  1895,  A.  C.  495);  and  (c)  of  conversion  by  the 
trustee  to  his  o-mi  use,  a  truste-e  may  set  up  as  a  defence  thfe 
several  Statutes  of  Limitations  as  if  actions  or  proceedings  for 
breach  of  trust  w<?re  enumerated  in  such  statutes  (Hoic  v. 
Wintertoii,  1896,  2  Ch.  626);  moreover,  in  cases  where  no  then 
existing  statute  would  apply,  under  sect.  8  (1)  b  the  time  of 
limitation  is  fixed  as  in  21  Jac.  1,  c.  16,  s.  4,  viz.,  six  years;  and 
time  commences  to  run  as  from  the  date  of  tlie  breach  of  trust: 
ReBondeu,  45  C.  D.  444. 

Previous  to  the  Trustee  Act,  1888,  the  Act  3  &  4  Will.  4,  c.  27, 
s*.  24  and  25,  introduced  some  innovations  to  be  presently  noticed, 
but  saved  the  rights  of  epftiih  que  trvst  as  against  an  express 
trustee. 

Position  of  express  Trustees  in  Cases  excepted  from  Trustee  Act, 
1888,  and  before  the  passing  of  that  A.ct. 

It  has  ever  been  the  rule  of  the  Court  that  no  mere  lapse  of  Lapse  of  time 
time  will  bar  a  direct  or  express  trust:  Hovenden  v.  Annesley,  2  ^°^^g^ 
Sch.  Ah.  6S3;  Re  Cross,  Harsfony.  Teiusoih  20  C   D.  109;  that    ''^'^'' 
is  to  say,  that  if  a  trust  is  expressed  in  an  instrument,  or  (ajs  to 
personal  estate)  by  parol  (see  Banner  v.  Ber ridge,  18  C.  D.  at 
p.  263),  the  trustee's  possession  continues  to  be  referred  to  the 
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trust  and  is  considered  to  be  that  of  the  beneficiary,  and  cannot  at 
any  time  be  set  up  by  him  as  his  owoi  adversely  to  the  beneficiary: 
BecTcford  v.  Wade,  17  Vee.  97;  Ward  v.  Arch,  12  Sim.  472; 
WeMerhwn  v.  Wedderhmn,  4  M.  &  Cr.  41,  52.  But  a  claim 
arising  upon  a  trust  by  implication  or  upon  circumstances,  or 
generally  by  construction  of  equity,  since,  in  most  cases,  the  con- 
structive trustee  holds  or  claims  adversely  to  the  cestui  que  trust, 
has  been  held  not  to  fall  ^^-ithin  the  rule,  and,  by  the  lapse  of  time, 
the  right  of  the  person  entitled  to  insist  upon  such  a  trust  may  be 
defeated:  Bechfordv.  Wade,  17  Ves.  at  p.  97;  Gresl&t/Y.  Mousley, 
4  D.  &  J.  78,  95:  Lyddon  v.  Moss,  4  D.  &  J.  104.  In  Re 
Jane  Davis  (1891,  3  Ch.  119)  and  Be  Lacy  (1899,  2  Ch.  149), 
an  executor,  being  a  trustee  by  imjDlication  only,  was  permitted 
to  set  up  the  Statute  of  Limitations. 

The  distinction  between  express  trusts  and  constructive  trusts 
is  therefore  still  of  gre^t  importance. 

Since  the  decision  in  Soar  v.  Ashwell  (1893,  2  Q.  B.  390), 
numerous  cases  ha-\  o  come  before  the  Court  where  persons  have 
been  held  to  sfaurl  in  the  same  position  as  express  trustees  by 
reason  of  their  recei^Dt  of  trust  property  in  a  fiduciary  capacity: 
Rochefoucauld  v.  Boustead,  1897,  1  Ch.  196;  Re  Tidd,  1893,  3 
Ch.  155;  Re  Gallard,  1897,  2  Q.  B.  8;  Be  Bixon.,  post,  p.  600. 
In  Re  Sharpe  (1892, 1  Ch.  at  p.  172),  Fry,  L.  J.,  thus  states  the 
law:    "Without  regard  to  the  Trustee  Act,    1888,  .  where 

money  has  found  its  way  into  the  hands  of  a  trustee  or  other 
person  against  \\hom  this  Court  gives  the  same  relief  as  against 
a  trustee,  there  the  trustee,  or  the  person  in  a  fiduciary  position, 
cannot  set  up  the  Statute  of  Limitations,  or  the  analogy  of  the 
Statute  of  Limitations,  as  an  answer  to  the  demand  for  money 
which  is  in  his  hands."  Money  honestly  misapplied  by  the  trustee 
is,  for  thi:^  purpose,  treated  as  in  his  hands:  lb.  at  p.  170. 

Xo  Statute  of  Limitations  having — at  least  down  to  the  Act  of 
1888,  which,  ho^'cver,  makes  no  change  while  the  trustee  is  in 
possession— affected  the  rule  that  time  did  not  bar  in  the  case  of 
express  trusts,  the  Court  of  Chancery  did  not  modify  the 
stringency  of  that  rule,  except  in  the  case  of  acquiescence  or  gross 
laches  on  the  part  of  the  cestui  que  trust:  Bright  v.  Legerton, 
2  D.  F.  &  J  606.  But  in  every  other  case,  if  any  Statute  of 
Limitation  would  liave  barred  the  legal  right,  the  equitable  right 
in  the  same  thing  was,  in  obedience  to  the  spirit  of  such  statute, 
barred  by  the  Court  of  Equity,  which  consistently  adopted  the 
statutory  limit  as  a  rule  of  its  own  procedure,  while,  if  no  such 
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statute  applied,  the  analogy  of  the  statutes  was  followed  by  im- 
posing a  limit,  usually  fixed  at  twenty  years:  Hovenden  v. 
Auuesleij,  2  Seh.  &  L.  630;  Pcmy  v.  Allen,  7  D.  M.  &  G.  409, 
426;  K7WX  v.  Gijr.  L.  R.  5  H.  L.  674:  BulH  Coal  Mining  Co. 
V.  Osborne,  1899,  A.  C.  351. 

But  the  rule  which  prevents  time  from  barring  an  express  trust,  Action  for 
so  that  accounts  have  after  a  very  long  lapse  of  years  been  ordered,  '^'"'°""*- 
requires  that  the  trust  should  be  in  existence  and  continuing  for 
some  unfulfilled  purpose,  and  not  destroyed  by  the  trustee,  or  by 
a  bond  fide  release  by,  or  acquiescence  on  the  part  of,  the  eestuis 
que  trust :  Bcmney  v.  Bidgard,  17  Ves.  97,  cit.;'  Wedderburn  v. 
WedderhiriK  4  M.  &  Or.  41,  52;  Hicks  v.  SalKtt,  3  D.  M.  &  G. 
782;  Bright  v.  Legerton,  2  Tf.  ¥.  &  J .  606;  The  Pongola,  73 
L.  T.  512  (a  case  of  partnership  accounts). 

In  Rochefoucauld  v.  Boustead  (1897,  1  Ch.  196),  an  express  Length  of 
trust  was  allowed  to  be  made  out  partly  by  parol,  and  once  """o™*- 
established  accounts  were  ordered  extending  over  twenty  years. 
Where  trustees  admitted  that  they  held  a  balance  of  trust  money 
in  their  hands  within  six  years  of  writ,  the  account  has  been 
limited  to  six  years  from  the  date  of  writ,  and  an  inquiry  would, 
it  seems,  be  directed  as  to  the  amount  in  hand  at  the  commtenoe- 
ment  of  the  account:  Re  Davies,  Ellis  v.  Roberts,  1898,  2  Ch.  142 
(see  report  in  79  L.  T.  344,  following  the  orders  in  How  v. 
Wintertm  (No.  2),  79  L.  T.  344,  n.);  but  quwre  whether  this 
decision  is  correct.  If  the  claim  is  to  recover  "trust  property 
stiU  retained"  by  the  trustees,  no  Statute  of  Limitations  could 
bar  the  claim  for  full  accounts  in  respect  of  such  property:  Soar 
V.  Ashwell,  1893,  2  Q.  B.  390,  406;  Betjenumn  v.  Betjemarm, 
1895,  2  Ch.  474;  North  Ameiican  Land  Co.  v.  WatMns,  1904, 
1  Ch.  242:  McArdle  v.  Gaughran,  1903,  1  Ir.  R.  106;  Roche- 
foucauld v.  Boustead,  supra,  at  p.  212.  In  an  action  for  accounts 
against  a  constructive  trustee  it  is  conceived  that  the  accounts 
would  be  limited  to  six  years:  see  Knf^  v.  Oye,  L.  R.  5  H.  L. 
674. 

In  actions  for  account  to  which  the  Mercantile  Law  Amendment  Mercantile 
Act,  1857  (19  &  20  Vict.  c.  97),  s.  9,  applies,  the  existence  of  ^^^^  A^r*^' 
a  fiduciary  relation  does  not  oust  the  defence  afforded  by  that  1867,  appUo- 
statute  (per  Stirling,  J.,  in  Friend  v..  Young,  1897,  2  Ch.  at  forl™o''iLt°°^ 
D  432) ;  at  any  rate,  in  cases  where  the  claim  could  be  made  at  law  against 

■  X      m     -too    nc\n      persons  m 

as  well  as  in  equity:  see  Trefvor  v.  Hutchins,  76  L.  T.  183,  636;  fiduciary 
cf.   N(yrth  American  Land  Co.  v.  WatMns,  1904,  1  Ch.  242.  p°^>«™- 
The  effect  of  the  section  is  to  limit  actions  of  account,  or  for 
r  38 
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not  accounting,  and  suits  for  such  accounts  as  concern  the  trade 
of  merchandise  between  merchant  and  merchant,  their  factors  or 
servants,  to  six  years  after  the  cause  of  such  actions  or  suits  has 
arisen.  This  Act  is  applicable  as  between  partners:  Knox  v. 
Gye,  L.  K.  5  H.  L.  656;  Friend  v.  Young,  supra;  and  in  some 
express  trust  cases  where  the  Trustee  Act,  1888,  s.  8,  can  be  Bet 
up:  Hoiw.  Winterton,  1896,  2  Ch.  626;  time  does  not  commence 
to  run  until  the  relationship  giving  rise  to  the  account  has  deter- 
mined: Burdick  v.  Garrick,  5  Ch.  233  (cited  with  approval  in 
Re  Sharpe,  1892,  1  Ch.  at  p.  166);  Betjemarm  v.  Betjemann, 
1895,  2  Ch.  474. 

The  analogy  of  the  Statute  of  Limitations  has  not  been  per- 
mitted to  be  set  up  by  an  executor,  or  heir  of  a  trustee,  in  answer 
to  a  claim  founded  on  a  breach  of  trust  by  his  testator;  thus, 
where  a  husband  possessed  himself  of  a  legacy  bequeathed  to  his 
wife  for  her  separate  use,  no  Statute  of  Limitations  was  allowed 
to  protect  the  executors  of  the  husband,  inasmuch  as  the  husband 
had  retained  the  money  and  never  accounted  for  it:  Wassell  v. 
Leggatt,  1896,  1  Ch.  554,  558;  and  a  demand  founded  on  such 
a  liability  for  a  breach  of  trust  or  misappropriation  committed 
by  a  trustee  was  held  not  to  be  barred  by  the  lapse  of  six  years 
after  his  death:  Baker  v.  Martin,  5  Sim.  380;  Story  v.  Gape, 
2  Jur.  N.  S.  706;  Ohee  v.  Bishop,  1  D.  F.  &  J.  137;  BrittUBm^ 
V.  Goodwin,  5  Eq.  545;  Be  Burge,  Gillard  v.  LaiDrenson,  57 
L.  T.  364. 

In  Soar  v.  Ashimll  (1893,  2  Q.  B.  390),  the  person  held  to  be 
an  express  trustee  had  committed  the  breach  of  trust  and  died' 
twelve  years  before  action  brought;  but  it  seems  probable,  from 
the  facts  as  stated,  that  either  the  money  had  been  misappro- 
priated by  the  trustee  or  the  trust  property  remained  in  the  pos- 
session of  the  executrix,  and  was  not  disposed  of  by  her  until 
five  years  before  action;  the  executrix  as  such  was  held  to  be 
liable:  see  Re  Sharpe  (1892,  1  Ch.  154),  where  the  executors  of 
a  director  were  held  liable.  In  Soar  v.  Ashwell,  the  Trustee  Act, 
1888,  does  not  seem  to  have  been  applicable,  and  Re  Sharpe  was 
before  that  Act  came  into  operation.  See  also  Re  Cross,  Harston 
V.  Tenis<m,20  CD.  109;  compare  Re  Bowden,  AndrewY.  Cooper 
(45  C.  D.  444),  where  the  Act  of  1888  was  allowed  to  be  pleaded" 
and  afforded  an  answer  by  the  executor  of  the  deceased  trustee. 
Before  the  Act  3  &  4  Will.  4,  c.  27,  it  was  held,  that  where 
the  possession  is  that  of  the  cestui  que  trust,  he  was  merely  tenant 
at  will  of  the  trustee,  but  that  his  possession  for  any  time  was 
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no  bar  to  the  title  of  the  trustee,  since  it  was  not  adverse  to  him : 
Garrard  v.  Tucl\  8  C.  D.  251,  252;  and  sect.  7  of  that  Act  pre- 
scn-es  the  rule  by  enacting  that  a  cestui  que  trust  is  not  to  .be 
deemed  a  tenant  at  will  of  the  trustee  so  that  the  latter  would  be 
barred  by  the  possession  of  the  cestui  que  trust  for  the  statutory 
period.  It  seems  doubtful  whether  this  rule  applies  to  construc- 
tive trusts.  In  Warren  v.  Mwray  (1894,  2  Q.  B.  at  657),  it  was 
held  that  it  did,  and  in  Sands  to  Thompson  (22  C.  D.  614),  it 
was  held  that  where  an  implied  trustee  is  a  mere  bare  trustee  of 
the  legal  estate  the  statute  will  run  against  him.  In  He  Cussons, 
Ltd.  (73  L.  J.  Ch.  296)  it  was  held  that  the  legal  estate  of  a 
bare  trustee  under  an  express  trust  was  barred  by  the  possession 
of  the  beneficiaries,  but  sect.  7  was  not  cited;  and  see  Doe  v. 
Rock,  Car.  &  M.  549,  to  the  same  effect  in  the  case  of  an  implied 
trust.  An  executory  trust  is  not  within  sect.  7;  Stemart  v. 
Conyngham,  1  Ir.  Ch.  R.  534,  555. 

If  the  trustee  is  in  possession,  but,  owing  to  a  mistake,  he  pays  Possession  of 
the  rents  to  some  person  not  a  cestui  que  trust,  the  true  owner's  qm^nJt! "' 
title  is  not  barred,  since  the  possession  of  the  trustee  cannot  be 
adverse  to  his  cestui  que  trust:  Listen-  v.  Pickford,  34  Bea.  576; 
East  Stonehoiise  Vrhmi  Council  v.  Willoughby  Bros.,  Ltd.,  1902, 
2K.  B.  at  p.  335. 

If  the  cest^ii  que  trust  would  be  barred  if  his  estate  were  legal,  ^^r  of  cestui 
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his  trustee  would  also  be  barred:  Melting  v.  Leak,  16  C.  B.  652;  title, 
see  Drurmmond  v.  Sant,  L.  E.  6  Q.  B.  at  p.  768. 

The  cestui  que  trust  is  barred  if  the  trustee  is  barred  by  the  Adverse 
adverse  possession  of  a  stranger;  Leiuellin  v.  Mackimrth,  2  Eq.  stranger?  ^ 
Ca.  Ab.  579;  Kovenden  v.  Annesley,  2  Sch.  &  L.  629;  and  the  of  personalty. 
cestui  que  trust  cannot  successfully  oppose  the  title  of  the  stranger 
thus  in  possession:  Pentland  v.  Stokes,  2  B.  &  B.  68,  75;  Stone 
V.  Stone,  5  Ch.  74;  cf.  Barcroft  v.  Murphy,  1896,  1  Ir.  R.  590. 

In  cases  where  the  trustee  is  barred,  it  must  often  happen  that  When  trustee 
the  cestui  que  trust  is  under  disability  or  entitled  in  remainder  cestui  que  trust 
only;  the  question  whether  the  cestui  que  trust  should  be  allowed  J^?*^?^,-. 
an  extended  time  to  sue  should,  it  is  conceived,  be  answered  in  the 
negative:  see  Mwray  v.  Watkins  (62  L.  T.  796),  a  case  where  a 
remainderman  under  disability  was  barred  by  time  having  run 
against  his  predecessor,  a  tenant  in  tail:   Garner  v.   Wingrove, 
1905,2  Ch.  233;  post,  p.  599. 

The  possession  of  one  cestui  que  trust,  not  being  that  of  a  Possession  of 
stranger,  is  m  general  no  bar  to  the  title  of  the  other  cestui  que  q„e  trust, 
trust  or  the  trustees:   Bvrrnvghs  v.  McCr eight,  1  J.  &  L.  290; 
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claiming 
through  mort- 
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title. 


Mdling  v.  Leak,  16  C.  B.  652;  Lister  v.  Pickford,  34  Bea.  576; 
Boiling  v.  Hobday,  31  W.  R.  9. 

An  action  by  one  cestui  que  trust  against  another  to  recover 
money  wrongly  paid  by  the  trustee  to  the  latter  is  barred  after 
six  years,  unless  the  claim  is  made  in  an  administration  suit  and 
there  are  assets  available:  Re  Robinson,  1911,  1  Ch.  502. 

It  is  important  to  bear  in  mind  the  distinction  between  the 
statute  of  James,  which  bars  the  rennedy  in  six  years,  and  the 
statutes  with  regard  to  real  property  which  destroy  the  title: 
Dawkins  v.  Pemhyn,  4  A.  C.  51,  58;  but  in  no  sense  is  the  title 
of  the  person  dispossessed  transferred  to  the  person  setting  up  the 
statute:  Titihhorm  v.  Weir,  67  L.  T.  735;  4  E.  26;  Se  Nishet 
and  Potts'  Contract,  1905,  1  Ch.  at  p.  399;  and  thus  trustees  who 
take  by  devise  upon  trust  for  sale  a  possessory  title  held  by  their 
testator  by  the  operation  of  the  statutes  cannot  sell  under  a  power 
conferred  under  the  title  which  is  barred,  so  as  to  defeat  the 
beneficiaries  taking  by  the  will,  but  only  under  the  trust  for  sale 
vested  in  them  by  the  latter:  Re  Alison,  Johnson  v.  Mounsey 
(11  CD.  284,  295),  where  a  mortgagee,  having  been  in  posses- 
sion for  over  twenty  years  under  a  mortgage  by  way  of  trust  fof 
sale,  devised  the  estate  as  above  described,  and  it  was  held  that, 
though  he  himself  might  have  sold  under  the  deed  after  the 
twenty  yeai's,  his  devisees  could  only  sell  under  the  trust  in  the 
wiU. 

Where  a  mortgagee  enters  into  possession  and  dies  before 
acquiring  a  possessory  title  and  his  executor  continues  in  possession! 
until  the  mortgagor  is  barred,  the  land  devolves  on  the  executor  as 
personalty,  though  the  legal  estate  is  in  the  heir  as  bare  trustee, 
and  such  trusteeship  is  not  discharged  by  reason  of  the  mortgagor 
being  barred:  Re  Loveridffe,  1902,  2  Ch.  859;  1904,  1  Ch.  518. 


Equitable 
claims  to 
land  or  rent. 


Effect  of 
sect.  24. 


Statutes  of  Limitations.]— By  3  &  4  Will.  4,  c.  27,  s.  24, 
"  no  person  claiming  any  land  or  rent  in  equity  shall  bring  any 
suit  to  recover  the  same  but  within  the  period  during  which,  by 
virtue  of  the  provisions  hereinbefore  contained,  he  might  have 
made  an  entry  or  distress,  or  brought  an  action  to  recover  the 
same  respectively,  if  he  had  been  entitled  at  law  to  such  estate, 
interest,  or  right  in  or  to  the  same  as  he  shall  claim  therein  in 
equity." 

This  section,  as  modified  by  the  Act  of  1874,  fixes  a  period  of 
twelve  years  to  the  right  of  an  equitable  claimant  to  land,  -ndth  a 
further  six  years  in  case  of  disability  (as  to  which,  see  sect.  3  of 
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the  Act  of  1874),  and  a  maximum  of  thirty  years  after  the  accruer 
of  the  right.  It  in  effect  enacts  what  a  Court  of  Equity  under  the 
rules  stated  above  held  to  be  its  own  rule  of  conduct  when  dealing 
with  titles  which,  if  legal,  would  have  been  bound  by  some 
statute:  Ardhbold  v.  Scully,  9  H.  L.  C.  360;  Spickernell  v. 
Hotkam,  Kay,  669.  The  24th  section  has  been  said  to  incor- 
porate the  previous  doctrine  of  the  Court,  so  that  what  was 
formerly  a  guide  in  the  exercise  of  a  discretion  has  become  a 
statutory  duty:  see  Berrington  v.  Evans,  1  Y.  &  C.  434;  Sugd. 
K.  P   St.  99. 

Sect.  25.  "When  any  land  or  rent  shall  be  vested  in  a  trustee  Express 
upon  any  express  trust,  the  right  of  the  cestui  que  trust  or  any  i^j'^^^^^os 
person  claiming  through  him  to  bring  a  suit  against  the  trustee, 
or  any  person  claiming  through  him,  to  recover  such  land  or  rent, 
shall  be  deemed  to  have  first  accrued,  according  to  the  meaning 
of  the  Act,  at,  and  not  before,  the  time  at  which  such  land  or  rent 
shall  have  been  conveyed  to  a  purchaser  for  valuable  consideration, 
and  shall  then  be  deemed  to  have  accrued  only  as  against  such 
purchaser,  and  any  person  claiming  through  him." 

Shortly  stated,  the  effect  of  this  section  is  to  save  the  right  of  Effect  of 
the  cestui  que  trusi  under  an  express  trust  (for  definition,  see  ^^^  " 
Soar  V.  Ashwell,  1893,  2  Q.  B.  390)  as  against  his  trustee,  not- 
withstanding any  lapse  of  time,  and  to  fix  the  date  of  the  con- 
veyance to  a  purchaser  as  that  from  which  the  statutory  period 
of  twenty  (afterwards  by  the  Act  of  1874  reduced  to  twelve)  years 
is  to  run,  so  that  at  the  end  of  that  period  the  title  of  the  pur- 
chaser would  be  safe,  while  the  personal  claim  of  the  cestui  que 
trust  would  remain  against  the  trustee:  see  Att.-Gem.  v.  Flint, 
4  Ha.  147;  East  Stonehouse  Urban  Cmineil  v.  Willoughhy  Bros., 
Ltd,,  1902,  2  K.  B.  318,  335;  Att.-Gem.  v.  Magdalen  College,  6 
H.  L.  C.  at  p.  215;  Bwcroft  v.  Murphy,  1896,  1  Ir.  R.  590. 

The  Acts  of  1833  and  1874  seem  confined  to  real  estate  only.  Personal 
but  by  the  2nd  sub-section  of  sect.  25  of  the  Judicature  Aot,  estate. 
1873,  it  is  provided  that: —  ^ct^  g  25  (2). 

"  No  claim  by  a  cestui  que  trust  against  his  trustee  for  any 
property  held  on  an  express  trust,  or  in  respect  of  the  breach  of 
any  such  trust,  shall  be  held  to  be  barred  by  any  Statute  of 
Limitations." 

If,  therefore,  the  express  trust  be  established  and  the  Trustee 
Act,  1888,  is  inapplicable,  no  defence  of  the  Statutes  of  Limita- 
tions will  avail:  Bochefoucauld  v .  Boustead,  1897, 1  Ch.  at  p.  208. 
This  statute,  which  of  course  appHes  to  personal  as  well  as  real 
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sect.  25. 


property,  and  which  may  be  described  as  but  a  statutory  declara- 
tion of  a  law  which  had  always  been  recognised  and  administered 
ia  Courts  of  Equity  {Re  Cross,  Rarston  v.  Tenison,  20  C.  D. 
p.  121),  has  been  further  held  to  bring  express  trusts  of  personal 
estate  withiu  the  25th  section  of  3  &  4  WiU.  4,  c.  27:  Banner  v. 
Berridge,  18  C.  D.  262;  but  this,  so  far  at  least  as  the  proceeds 
of  sale  of  land  devised  upon  an  express  trust  for  sale  are  con- 
cerned, had  been  previously  held:  Gough  v.  Bult,  16  Sim.  323; 
Burrowes  v.  Gore,  6  H.  L.  C.  907. 

The  judgment  of  Kindersley,  V.-C,  in  Petre  v.  Fetre  (1  Dr. 
371),  is  instructive  on  the  species  of  trusts  within  the  scope  of 
8  &  4  Will.  4,  c.  27,  s.  25.  The  trust  may  be  express,  i.e.,  it 
must  exist  between  cestui  que  trust  and  his  trustee,  not  a  person 
^\-ho  is  made  out  by  circumstances  to  be  a  trustee  {Price  v.  Phillips, 
13  E.  191),  though  sometimes  parol  evidence  has  been  admitted 
to  prove  an  express  trust  {Roche foticauld  v.  Boustead,  1897, 1  Ch. 
196,  208;  cf.  Re  Duke  of  Marlborough,  1894,  2  Ch.  133);  the 
person  knowingly  receiving  trust  property  from  a  trustee,  or 
gaining  possession  of  property  on  the  strength  of  a  fiduciary 
relation  which  subsisted,  stands  in  the  same  position  as  an  express 
trustee:  Soai'  v.  AshwelJ,  1893,2  Q.  B.  atp.  398;  on  the  other  hand 
constructive  trustees,  e.g.,  such  as  arise  by  a  renewal  of  a  lease  taken 
by  a  trustee  in  his  own  name:  Re  Dane,  I.  E..  5  Eq.  498;  or  by 
the  lien  of  an  unpaid  vendor:  Toft  V.  Stephenson,  ID.  M .  &  G.  28 ; 
or  out  of  mere  contractual  relation:  Trevor  v.  Hutchim,  76  L.  T. 
183,  636,  may  set  up  the  statute  and  successfully  hold  the 
property. 

A  distinction  or  exception  to  the  general  rule  occurs  in  the  case 
of  a  trustee  or  guardian  who  remains  in  possession  after  his  trust 
or  the  minority  of  the  ward  has  determined;  for  his  possession 
must  be  referred  only  to  his  character  of  trustee  or  guardian: 
Thomas  v.  Thomas,  2  K.  &  J.  79,  83;  Wall  v.  St^anunck,  34  C.  D. 
763;  EeEobbs,  RobbsT.  Wade,  36  C.  D.  553;  Molonyv.  MoUmy, 
1894,2Ir.  E.  1. 

A  guardian,  whether  testamentary  or  assuming  to  act  in  that 
character,  is  to  all  intents  and  purposes  a  trustee,  and  must  account 
as  such;  and  he  cannot  set  up  the  statute  against  the  trust:  Allfrei/ 
V.  Allfreij,  10  Bea.  353;  Mathew  v.  Brise,  14  Bea.  341;  Sleemany. 
Time  runs  WHsoti,  13  Eq.  36;  Wall  V.  Stmtvkli,  34  C.  D.  767.  A  period  of 
from  death  of  nine  or  ten  years  is  no  bar  to  an  account  against  a  guardian  on  the 
ground  of  stale  demand:  Matheir  v.  Brise,  14  Bea.  341.  The 
coming  of  age  of  the  infant  does  not  alter  the  nature  of  the 
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possession  of  the  guardian:  Tinker  v.  Rodwell,  69  L.  T.  591;  but 
the  statute  will  commenoe  to  run  from  the  death  of  the  guardian : 
Tinker  y.  Rodidell,  mpra;  only,  six  yeai-s  arreai-s  of  rent  and  profits 
from  the  date  of  writ  will  be  recoverable:  Ibid.;  but  see  Lockey 
V.  Locfce2/,Pr.  Ch.518. 

And  where  any  person  enters  upon  the  property  of  an  infant,  Person 
whether  the  infant  has  been  actually  in  possession  or  not,  such  f Etering  on 

•11  1       r>       1       ■  1  1       •    f.  mfant  aland. 

person  will  be  nxed  with  a  trust  as  to  the  infant,  and  be  bound  to 
account  as  a  bailiff  or  trustee — whenever  he  is  the  guardian  of  the 
infant :  or  takes  possession  with  knowledge  or  express  notice  of  the 
infant's  rights:  Blomfield  v.  Eijre,  8  Bea.  250;  Quintan  v.  Frith, 
I.  R.  2  Eq.  414;  Muloni/  v.  Molony,  1894,  2  Ir.  R.  1;  but  see 
Croivther  v.  Crowther,  23  Bea.  305. 

When  time  has  once  commenced  to  run  a.gainst  the  owner  of  infant 
an  estate  under  no  disability  the  fact  that  those  sucoeedina:  him  Bucceeding  to 

.    n  .11  ,   "     ■  .  estate  does 

are  infants  will  not  stop  the  time  from  running  in  favour  of  the  not  stop  time 
person  in  possession:  Garner  v.  Wifigrove,  1905,  2  Ch.  233.  fromrnnning. 

If  a  person  not  an  express  trustee  enters  into  possession  and  Person  as- 
assumes  the  character  and  duties  of  a  trustee  with  regard  to  trusts  as^SuSee  ^^ 
created  by  some  instrument,  the  section  applies,  since  such  conduct 
is  held  to  be  equivalent  to  an  express  declaration  of  trust  by  the 
person  so  acting:  Life  Ass.  of  Scotland  v.  Siddal,  3  D.  F.  &  J. 
58;  Soar  v.  Ashwell,  1893,  2  Q.  B.  at  p.  396;  Quinton  v.  Frith, 
I.  E.  2  Eq.  416.  But  this  is  not  so  held  where  an  executor  with- 
out authority  takes  upon  himself  the  management  of  his  testator's 
business:  Portlock  v.  Gardner,  1  Ha.  594,  607;  and  see  Be  Rowe, 
Jacobs  V.  Hind,  60  L.  T.  596;  61  ibid.  581,  as  to  the  effect  of 
signing  documents  in  the  presumed  character  of  a  trustee  or 
executor.  It  is  conceived  that  a  ti'ustee  de  son  tort  of  real  or 
personal  property,  provided  the  trusts  are  certain,  would  be  dealt 
with  as  an  express  trustee:  see  Soar  v.  Ashwell,  .sup-a. 

The  rule  as  to  limitation  of  time  which  has  been  laid  down  in 
reference  to  express  trusts  has  also  been  thought  appropriate  as 
against  a  stranger  to  cases  where  a. stranger  participates  in  the 
fraud  of  a  trustee:  Barnes  v.  Addy,  9  Ch.  244. 

A  receiver  appointed  bj"  the  Court  is  an  express  trustee,  within  Receiver, 
the  meaning  of  the  25th  section,  of  the  money  received  under  the 
order:  Seafframw.  Tuck,  18  C.  D.  296;  see  Re  Greene,  13L.  R.  Ir. 
461;  but  a  receiver  appointed  under  a  debenture  trust  deed  is  a 
mere  agent:  Owen  v.  Cronk,  1895,  1  Q.  B.  265;  as  to  a  trustee 
in  bankruptcy  or  officer  of  the  Court,  see  Re  Cornish,  1896,  1 
Q.  B.  99. 
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As  between  partners  after  a  dissolution,  the  statute  may  be 
pleaded  by  one  of  them  against  the  other  in  an  action  for  account, 
though  time  does  not  run  while  the  partnership  is  subsisting:  Knox 
V.  Gye,  L.  K.  5  H.  L.  656;  Nayes  v.  Crawley,  10  C.  D.  31 ;  Frimd 
V.  Young,  1897, 2  Oh.  at  p.  432;  but  see  Betjemarm  v.  Betjemann, 
1895,  2  Ch.  474:,  where  there  was  the  element  of  concealed  fraud, 
and  cf .  North  American  Land  Co.  v.  Watkins,  1904,  1  Ch.  242. 

In  those  cases  in  which  by  reason  of  trustees  having  made  a 
profit,  or  acquired  a  right  by  means  of  their  position,  and  which 
profit  or  right  the  Court  does  not  allow  them  to  retain  for  their 
own  benefit,  no  lapse  of  time  will  validate  the  transaction:  Aber- 
deen Town  Council  v.  Aberdeen  University,  2  A.  C.  544.  This  is  a 
case  to  which  the  exception  in  the  8  th  section  of  the  Trustee  Act, 
1888,  applies,  since  it  must  be  one  in  which  trust  property  is 
either  "  retaiued  by  the  trustee,"  or  "  previously  received  by  the 
trustee  and  converted  to  his  own  use." 

As  the  section  applies  so  long  as  no  purchase  for  value  without 
notice  can  be  set  up  against  the  claim  of  the  cestui  que  trust,  no 
time  will  bar  him  while  the  estate  is  in  the  trustee:  Salter  v. 
Cavmiagh,  1  Dr.  &  Wal.  668;  Attorney -General  v.  Flint,  4  Hare, 
147 ;  or  in  someone  claiming  through  him :  Sturgis  v .  Morse,  3 
D.  &  J.  1;  and  see  Blair  v.  Nugent,  3  J.  &  L.  658;  Lawton  v. 
Ford,  2  Eq.  97;  but  time  runs  as  from  the  date  of  the  conveyance 
to  a  purchaser  for  value:  Petre  v.  Petre,  1  Dr.  371;  Attorney- 
General  v.  Davey,  4  De  G.  &  J.  136.  A  person  who  gets  trust 
property  from  an  express  trustee  with  full  notice  of  the  trust 
becomes  an  express  trustee  and  cannot  plead  the  statute:  Re  Dixon, 
1900, 2  Ch.  561. 

It  is  probable,  but  not  beyond  doubt,  that  in  cases  where  the 
plaintifi'  is  a  remainderman,  or  was  under  disability,  time  will  run 
from  the  accruer  of  the  right  in  possession,  or  cesser  of  the  dis- 
ability, although  twelve  years  may  have  elapsed  since  the  date  of 
the  conveyance  for  value.  It  is  clear  that  as  against  a  squatter  the 
remainderman  under  a  legal  settlement  would  have  six  years  to 
sue  after  the  date  when  he  came  into  possession:  Earl  of  Devon's 
Settled  Estates,  1896,  2  Ch.  562. 

If  it  is  clear  upon  the  face  of  a  will  that  the  devisee  is  to  hold 
upon  trust,  though  the  beneficial  interest  disposed  of  does  not 
exhaust  the  whole  es;tate  of  the  testator,  the  trustee  is  held  to  be  in 
effect  an  express  trustee  for  the  heir,  who  is  not  disinherited  except 
by  plain  words  showing  to  whom  the  estate  is  to  go:  Salter  v. 
Cavanagh,  1  Dr.  &  Wal.  668;  Be  IT'esi,  George  v.  Grose,  1900,  1 
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Ch.  84;  Commissiouers  of  Dmiations  v.  Wybnnils,  '2  J.  it  L.  182 
(whiuli  shows  that  the  absence  of  the  word  "  trust  '  is  not,  neces- 
sarilj-,  a  reason  for  excluding  the  operation  of  sect.  2b);  see  also 
Runt  V.  Batenmn,  10  Jr.  Eq.  R.  360;  Tardley  v.  Holland,  20  Eq. 
•±28;  Patrkli  v.  6wipsun,  24  Q.  B.  D.  128;  Avhere  there  was  a 
devise  of  a  house,  and  all  other  real  estate,  to  executors  upoa 
trusts  which  referred  to  that  house  onlj-,  and  it  ^\as  held  that  an 
express  trust  as  to  the  rest  was  created,  within  sect.  25,  for  the 
heir,  which  was  not  barred  b}'  the  possession,  for  more  than  twehe 
years,  of  the  executors;  nevertheless,  in  general,  an  executor  qua 
executor  is  not  an  express  trustee  for  the  heir  or  next  of  kin:  He 
Jo«eZ)am,  1891,  3  Ch.  119;  61  L.  T.  814;  BeLofi/,  1899,  2  Ch. 
149;  and  see  Be  Baco7i,  Camp  v.  Coe,  31  C.  D.  460;  Croome  v. 
Croame,  59  L.  T.  582;  Ee  West,  George  v.  Grose,  1900,  1  Ch.  84. 

Where  a  pension  fund  was  vested  in  persons  designated  Trust  in 
■'  trustees, '  it  was  held  that  their  trust  did  not  immediately  arise,  ^^  "'''^' 
but  that  any  persons  who  became  entitled  to  pensions  thereupon 
became  cestuis  que  trust  under  an  express  trust,  against  whom  the 
statute  did  not  run:  Edwards  v.  TT'ar(7e«,  1  A.  C.  281;  see  Lloyd 
V.  Barrup,  L.  R.  4  Ex.  63;  cf.  Kinloch  v.  Secret-ary  of  State,  7 
A.  C.  619;  Pare  v.  Ckgg,  29  Bm.  589;  and  Hughes  v.  Cohs,  27 
C.  D.  231. 

Where  a  conveyance  is  made  to  trustees  for  a  charity,  and  the  Trustees  in 
deed  is  void  b^^  reason  of  non-enrolment,  the  legal  estate  is  also  po^ession 

°  under  toiq 

void  ^Doe  v.  ^]'rigMe,  2  B.  &  Aid.  721);  and  if  the  trustees  never-  deed, 
theless  remain  in  possession  for  twelve  years,  they  can  hold  the 
land  against  the  devisee  under  the  will  of  the  grantor;  and  as 
the  resulting  trust,  in  consequence  of  the  illegality  of  the  deed, 
is  merely  implied  by  law,  and  "not  on  the  face  of  the  deed  (as  in 
Salter  v.  Cavanagh,  1  Dr.  &  Wal.  668,  cited  supra,  p.  600),  there 
is  no  such  direct  trust  as  to  take  the  case  out  of  the  statutes: 
Churcher  v.  Martin,  42  C.  D.  312;  Re  Taylor,  Martin  v.  Freeman, 
bS  L.  T.  538. 

In  cases  where  lands  are  in  strict  settlement  by  family  arrange-  Possession  of 
ment  or  otherwise,  and  are  subject  to  un*atislied  terms  upon  t«°»°t  i"  ^ait. 
unperformed  trusts,  the  statute  does  not  affect  those  trusts,  and, 
the  possession  of  the  tenant  in  tail  being  consistent  with  the  trusts, 
the  cestuis  que  trust  are  not  barred:  Young  v.  Waterpa)-k,  13  Sim. 
204,  209;  Cox  v.  Dolman,  2  D.  M.  &  G.  592:  Lawton  v.  Ford, 
2  Eq.  97;  but  compare  Humble  v.  Humhlr,  24  Bea.  535;  Twaddle 
V .  Murphy,  8  L .  R .  Ir .  123 .  ^^^^  ^^^ 

With  regard  to  the  position  of  a  mortgagee  as  a  trustee,  with  g^^^Jl°l ' 

tnutees. 


fiO'2  THE  STATUTES  ijF  LIMIT  ATI ':)\.S  AS  THEY  AFFECT  TRUSTS. 

reference  to  the  exception  of  express  trusts  from  the  Statutes  of 
Limitation,  it  is  clear  that  a  trust  of  the  surplus  sale  moneys  does 
attach  to  him  ^see  Convevanoing  Act,  1881,  s.  21  (3);  Thome  v. 
Heard,  1895,  A.  C.  i95),  and  that  even  where  the  mortgage  is  in 
the   form   of   a   trust   for   sale,   the   relation   of   mortgagor  and 
mortgagee  endures  until  such  moneys  are  in  the  hands  of  the  latter. 
Moreover,  he  is  aus\A  erable  as  trustee  to  the  persons  other  than  the 
mortgagor   of   whose  incumbrances,   or   equities,   he  has  notice: 
Thome  v.  Heard,  sup'a.     After  the  et^uity  of  redemption  has 
become  barred  by  lapse  of  time,  the  surplus  proceeds  of  a  sale 
would,  of  course,  belong  to  him  absolutely:  Re  Alisoit,  Johmon  v. 
Moumey,  11  C.  D.  .284;  Be  Loreridge,  1902,  2  Ch.  859.    But  it 
has  been  held  that  he  is  not  in  this  sense  a  trustee,  that  at  any 
time  within  twenty  years,  within  which,  according  to  the  equitable 
analogy  to  the  statutes,  a  presumption  of  payment  wotdd  arise,  the 
mortgagor  could  bring  his  action  alleging  that  the  mortgagee  had 
sold,  though  there  had  been  no  acknowledgment  of  the  existence  of 
any  surplus;   and  even  where  a  surplus  is  shown,  if  there  is  no 
trust  expi-essed  of  the  surplus,  either  in  writing  or  verbally,  that 
there  is  a  constructive,  but  not  an  express  trust  of  it,  and  that,  in 
that  case,  after  sis  years  without  acknovrledgmeut,  evidence  would 
not  be  admitted  for  the  purpose  of  making  out  that  constiuctive 
trust:  Banner  v.  Berridge,  18  C.  D.  254,  270,  271.    The  authority 
of  Banner  v.  Berridge  on  this  point  may  be  doubted,  and  it  ia 
submitted  that,  aj>art  from  the  Act  of  1888,  a  mortgagee  sued  as 
trustee  of  surplus  moneys  alleged  to  have  been  received  could  not 
set  up  any  Statute  of  Limitations:  see  Thorne  v.  Heard,  1895, 
A.  C,  at  p.  500;  however,  in  Rochefoucauld  v.  Boustead,  1897, 
1  Ch.  at  p.  209,  Lindley,  L.  J.,  cited  Banner  v.  Betridge,  without 
dissent. 

In  Sands  to  Thompson  (22  C.  D.  614),  the  mortgage  having  been 
satisfied,  and  no  reconveyance  having  been  executed,  Fry,  J.,  held 
that,  a.fter  payment,  the  mortgagor  became  tenant  at  will  of  the 
mortgagee,  whose  legal  estate  would  be  baiTed  by  the  adverse 
possession  of  the  mortgagor,  imder  sect.  7  of  3  &  4  Will.  4, 
0.  27;  and  that  there  was  no  such  relation  between  the  mortgagor 
and  mortgagee  as  to  create,  under  sect.  25,  an  express  trust;  and  see 
Brwmmond  Y .  Bant,  L.  E.  6  Q.  B.  763. 

There  is  no  authority  for  the  proposition  that  a  mortgagee  is, 
subject  to  his  security,  a  trustee  of  the  legal  estate  in  land  for  the 
mortgagor:  per  Lord  Herschell  in  Taylor  v.  Russell,  1892,  A.C.  at 
p.  255.     It  is  to  be  remembered  that  since  the  trust  of  surplus 
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sale  moneys  is  barred  if  the  right  of  the  mortgagor  to  redeem 
is  baiTed,  the  trust  does  not  revive  upon  a  sale  made  after  the 
extinction  of  the  equity  of  redemption:  Chapman  v.  Corpe,  27 
W.  E.  781. 

A  legacy  bequeathed  upon  trusts,  Avhich  the  executor  accepts  by  Legatees : 
assenting  to  the  legacy  (Byrchall  v.  Bradford,  6  Mad.  235),  and  to  7^^"^  ^'^''i' 

.jj,,.,,  -ni  become  ee.^lnix 

proviae  lor  which  he  sets  apart  a  portion  of  the  assets,  becomes  a  que  frii>t. 

trust  fund  for  all  purposes,  and  its  recovery  is  not  barred  by  reason 

of  its  ha.^^ing  been  in  its  inception  a  simple  legacy:  Phillipo  v. 

Mwuiings,  2  M.  &  Cr.  309;   Tyson  v.  JacJcson,  30  Bea.  384; 

Cadburyy.  Smith,  9  Eq.  37;  Thomson  v.  Eashoood,  2  A.  C.  21-5. 

On  the  other  hand,  sect.  8  of  the  Act  of  1874  will  bar  the  claim 

after  twelve  years  on  the  ground  that  an  executor  is  not  an  express 

trustee:  Be  Jane  Davis,  1891,  3  Ch.  119;  nor  does  an  express  trust 

attach  to  a  simple  legacy:  Re  Barlier,  Buxton  v.  Campbell,  1892. 

2  Ch.  491;  cf.  Re  Simin,  1891,  3  Ch.  233;  but  if  the  legacy  is  Wlieutm.ts 

given  to  the  executor  expressly  upon  trusts  (Di.v  v.  Burford,  19  ^^•'^^I'^'l- 

Bea.  409;    Brougham  v.  Poulett,  19  Bea.   133),  it  becomes  a 

trust  fund;  but  assent  to  a  bequest  of  residue  has  not  this  effect: 

Re  Rowe,  Jacobs  v.  Hind,  61  L.  T.  581.     There  is  no  exp-ress  Executoris 

trust  in  an  executor  of  residue  given  to  infants  in  consequence  of  °°*^"°  express 

a  provision  that  the  executor  is  during  minorities  to  direct  the 

imestment  of  the  funds  without  any  clear  trust  to  invest:  Re  Jane 

Davis,  1S91,  3  Ch.  119.     An  executor  qua  executor  is  in  no  sense 

an  express  trustee,  and  can  successfully,  apart  from  the  Act  of 

188S,  plead  the  Statutes  of  Limitations;  Re  Jane  Davis,  sup-a; 

Re  Macli-ay,  1906,  1  Ch.  25;  Re  Lacy,  1899,  2  Ch.  149,  159;  cf. 

Molony  v.  Molony,  1894.  2  Ir.  E.  1.    It  is  important  to  observe  Lapse  of 

that  whereas  sect.  8  of  the  Act  of  1874  affords  an  executor  pro-  tam^ckm^" 

tection  after  twelve  years,  the  Act  of  1888,  s.  8  (b),  affords  a  against 

trustee  protection  after  six  years;  thus  in  actions  for  account  by  six  years 

a  legatee  it  may  be  to  the  advantage  of  the  plaintiff  to  show  that  ^^^*  '^ 

the  defendant  was  merely  an  executor  and  the  Act  of  1874  applied 

and  not  sect.  8  ^b)  of  the  Act  of  18S8:  Be  Timmis,  1902,  1  Ch. 

176,  184:  Re  Su-aiu.  Swain  v.  Bringeman,  1891.  3  Ch.  233. 

In  order  to  bring  a  devise,  coupled  with  a  duty  to  pay  debts  or 
legacies,  within  the  exception  of  express  ti'usts  not  barred  by  the 
statutes,  there  must  be  a  trustee  with  an  express  trust,  and  an 
estate  or  interest  in  lands  vested  in  the  trustee  and  affected 
by  the  trust,  so  that  the  property  is  so  dedicated  hj  clear  and 
distinct  words  as  to  fix  on  the  trustee  a  fiduciary  obligation  to  apply 
it  for  the  pui-pose  declared:  Dickinson  v.  Teasdale,  1  D.  J.  &  S.  52, 
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59;  Cunningham  v.  Foot,  3  A.  C.  at  p.  992;  Einloch  v.  Secretary 
of  State,  7  A.  C.  619.  And  thus,  a  devise  of  land  to  pay,  or  on 
condition  of  payment  of  a  sum  of  money,  a  legacy,  or  an  annuity, 
is  not  an  express  trust  for  the  payee,  and  is  at  the  utmost  a  charge 
of  the  payment,  and  therefore  is  not  within  sect.  25:  Hodge  v. 
Churchward,  16  Sim.  71;  Francis  v.  Grover,  5  Hare,  39;  Jacquet 
V.  Jacquet,  27  Bea.  332;  Dickinson  w.  Teasdale,  1  D.  J.  &  S.  59; 
and  see  Re  Oliver,  Newbald  v.  Beckitt,  62  L.  T.  533;  and  this  is 
so,  though  the  land  be  devised  upon  a  condition  that  some  other 
trust  be  faithfully  performed:  Cunningham  v.  Foot,  3  A.  C.  974; 
but  see  Watson  v.  Saul,  1  Giff.  188. 

Sect.  10  of  the  Act  of  1874  deals  with  money  or  legacies 
charged  on  la7id  and  secured  by  an  express  trust,  and  limits  the 
time  for  recovery  to  within  twelve  years  after  a  present  right  to 
receive  the  legacy  has  accrued;  thus,  whether  there  is  a  trust  or 
charge  to  pay  debts,  a  debt  is  barred  after  twelve  years:  Re 
Stephens,  Warbnrton  v.  Stephens,  43  C.  D.  39,  43;  Re  Nugent' s 
Trusts,  19  L.  R.  Ir.  140;  but  see  Hughes  v.  Coles,  27  C.  D.  231, 
a  case  of  a  trust  impressed  on  land  for  payment  of  an  annuity. 
Since  time  bars  the  recovery  of  any  payment  from  the  date  when 
payment  became  due,  a  charge  for  payment  of  an  annuity  may  be 
barred  while  a  trust  for  payment  will  not  be  barred:  Hughes  v. 
Coles,  supra.  The  section  does  not  apply  to  personal  estate:  Scott 
V.  Jones,  4  01.  &  F.  382;  but  a  trust  for  a  term  of  years  to  raise 
specific  sums  is  express  within  this  section  {Williams  v.  Williams, 
1900,  1  Ch.  152),  and  time  runs  from  the  date  when  the  money 
becomes  raiseable:  see  Re  Owen,  1894,  3  Ch.  220. 

\^'here  there  is  a  trust  for  sale  and  conversion  of  real  and 
personal  estate  and  to  pay  debts  out  of  the  mixed  fund,  there  is  a 
charge  of  the  whole  of  the  debts  on  the  real  estate,  and  no  debt  is 
barred  if  brought  within  twelve  years  from  the  testator's  death: 
Re  Raggi,  1913,  2  Ch.  206. 

If  a  testator  either  charges  with  the  payment  of  debts  what  he 
erroneously  believes  to  be  real  estate,  but  which  turns  out  to  be 
personalty  (Scott  v.  Jones,  4  CI.  &  F.  382),  or  creates  a  trust  for 
sale  of  real  estate  to  pay  debts,  and  he  has  no  real  estate,  the  debts 
are  barred  after  six  years:  Re  Hepburn,  14  Q.  B.  D.  394. 

In  the  case  of  a  mortgage  debt,  the  right  on  the  covenant  is 
barred  if  the  right  against  the  land  is  barred  by  the  lapse  of 
twelve  years  under  the  Act  of  1874:  Sutton  v.  Sutton,  22  C.  D. 
511  (distinguished  by  Chitty,  J.,  in  Re  Turner,  Turner  v.  Spencer, 
43  W   R.  153);  of.  Firth  v.  Slingsby,  58  L.  T.  481;  Re  Lake, 
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63  L.  T.  416;  and  this  is  so  though  the  mortgage  be  secured  by 
the  collateral  bond  of  the  mortgagor  apart  from  the  deed: 
Fearnside  v.  Flmt,  22  C.  D.  579;  but  not  where  the  bond  is  that 
of  a  surety  or  third  person  conditioned  to  pay  if  the  mortgagor 
does  not,  and  the  obligation  under  the  mortgage  deed  is  kept  alive 
by  payments  by  the  mortgagor:  Re  Poioers,  Lindsell  v.  Phillips, 
30  CD.  291. 

In  Re  Frishy,  Allisons.  Frishy  (43  CD.  106),  it  was  held  that 
the  8  th  section  of  the  Act  of  1874  applies  to  a  surety  as  well  as  to 
the  mortgagor,  and  that  where  a  surety  joins  in  the  covenant  to 
pay,  then  if  the  mortgagor  pays  interest  the  debt  is  kept  alive 
against  the  surety.  The  principle  of  these  cases  has  been  held  to 
apply  with  equal  force  to  the  case  of  an  annuity  charged  on  real 
and  personal  estate,  and  also  secured  by  a  covenant:  Re  Nugent, 
19  L.  R.  Ir.  140;  and  it  would  seem  that  it  would  also  be  held  that 
where  a  legacy  is  charged  upon  or  payable  out  of  land,  the  personal 
remedy  against  the  trustee  would  be  gone  when  the  charge  itself 
became  barred:  see  Re  England,  1895, 2  Ch.  820.  Moreover,  when 
a  sum  of  money  is  secured  by  simple  contract  and  is  also  charged, 
proceedings  on  simple  contract  wiU.  be  barred  in  six  years  under 
21  Jac.  1,  c.  16:  Barnes  v.  Glenton,  1899,  1  Q.  B.  885;  but  the 
charge  may  be  enforced:  London  and  Midland  BanJc  v.  Mitchell, 
1899,  2  Ch.  161. 

An  interest  in  the  proceeds  of  sale  of  land  held  on  trust  for  sale  Proceeds  of 
is  an  interest  in  land  within  the  meaning'  of  the  Real  Property 
Limitation  Acts,  1833  and  1874,  and  the  period  of  limitation 
applicable  to  a  claim  to  such  an  interest  is  therefore  twelve  years: 
Re  Fox,  1913,  2  Ch.  75.     So  where  reversioners  charge  their  Eever.sioners 
interest  in  proceeds  of  sale  of  real  estate  and  no  acknowledgment  "harge^on  ^ 
is  made  for  over  twelve  years,  the  charge  is  gone  and  the  personal  sale. 
remedy  on  the  covenant  is  also  barred:   Kirlcland  v.  Peat  field, 
1903,1  K.  B.756. 

As  regards  real  estate,  once  the  time  limited  by  the  Statute  of  After  remedy- 
Limitations  has  run,  the  right  against  the  person  in  possession  is  ^^^^^^  g^u  be 
extinguished,  and  no  subsequent  acknowledgment  will  revive  the  noacknow- 
right:  Re  McClure  and  Garrett,  1899,  1  Ir.  R.  225.  ^  ^''^  ' 

The  right  of  a  next  of  kin  to  receive  assets  of  the  intestate  Eight  not 
continues  for  twenty  years  after  those  assets  have  been  got  in,  and  ^^^  ^^^  ® 
a  "present  right  to  receive"  has  arisen,  and  not  only  from  the  standing, 
death  of  the  testator,  aS  where  the  property  is  reversionary  {Re 
Lndlam,  63  L.  T.  330),  or  a  deferred  debt  or  interest:  see  23  &24 
Vict.  c.  38;  Adams  w.  Barry, 2  Coll.  290;  Reedy.  Fenn,  35  L.  J, 
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though  next 
of  kin  not 
barred  until 
twenty  j'ears. 
When  time 
runs  against 
next  of  kin 
and  legatee. 


Arrears  of 
annuity 
charged  on 
land. 


Trustee  may 
pay  barred 
debts. 


Persons  in 
position  of 
express 
trustees. 


Ch.  464;  Binns  v.  Nichols,  2  Eq.  at  p.  260;  Be  Johnson,  Sly  v. 
BMe,  29  C.  D.  964;  see  Be  Blachford,  Blackford  v.  Worsley  (27 
CD.  676),  where  interest  on  a  legacy  payable  out  of  the  proceeds 
of  sale  of  residue  was  allowed  for  eleven  years,  the  chief  asset 
being  a  reversionary  interest  which  it  had  been  thought  better  to 
retain  for  that  period.  And  where  annuities  were  given  out  of 
the  rents  of  an  estate  in  Jamaica,  the  annuitants  were  held  not  to 
be  barred  by  laches  during  a  period  when  no  rents  were  produced; 
and  the  Statute  of  Limitations  not  applying  to  the  island,  they 
were  held  entitled  to  arrears  from  the  time  when  rents  were 
actually  received:  Pitt  v.  Dacre,  3  C.  D.  295,  which  see  for  cases 
cited  as  to  whether  the  ler  loci  or  the  lex  fori  applies  to  limitations 
of  foreign  claims. 

Having  regard  to  sect.  8  of  the  Act  of  1874  (which  does  not 
apply  to  intestacies),  it  seems  that  while  a  kgatee  would  be  barred 
after  twelve  years,  the  next  of  kin  would  have  twenty  years  under 
23  &  24  Vict.  c.  38,  s.  13:  Be  Lacy,  1899,  2  Ch.  149;  Bailie  v. 
Irwin,  1896, 2  Ir.  E.  614;  under  the  latter  Act  time  does  not  begin 
to  run  until  "a  present  right  to  receive"  the  share  "shall  have 
accrued  to  some  person  capable  of  giving  a  discharge  for  or  release 
of  the  same";  such  "present  right'  must  be  a  right  at  law  and 
not  merely  a  right  in  equity  to  obtain  administration:  Be  Pardoe, 
1906,  1  Ch.  265.  In  the  case  of  a  legatee  time  runs  from  the 
testator's  death,  and  not  from  one  year  after:  Waddell  v.  Harshaiv, 
1905,  1  Ir.  R.  416. 

Since  by  sect.  1  of  3  &  4  Will.  4,  c.  27,  "rent"  includes  an 
annuity  charged  upon  land,  no  instalment  of  such  an  annuity  can, 
under  sect.  10  of  the  Act  of  1874  (which  is  to  be  read  with  the 
earlier  Act),  be  recovered,  which  has  accrued  after  twelve  years 
from  the  time  when  the  right  accrued,  though  the  land  is  conveyed 
to  trustees  upon  trust  to  pay  the  annuity:  Hughes  v.  Coles,  27 
C.  D.  231;  but  the  terms  of  the  section  do  not  destroy  the  right 
to  future  payments  of  the  annuity:  Edwards  v.  Warden,  9  Ch. 
495,  505;  1  A.  C.  281.  And  time  does  not  run  so  long  as  the 
annuity  continues  to  be  paid:  see  Searle  v.  Colt,  1  Y.  &  C.  C.  36. 

A  trustee  must  pay  or  retain  a  statute-barred  debt  or  costs  which 
he  has  incurred  in  the  execution  of  the  trusts:  Budgett  v.  Budgett, 
1895,  1  Ch.  202. 

A^  pointed  out  in  Soar  v.  Ashcell  (1893, 2  Q.  B.  390),  the  class 
of  persons  who  are  to  be  dealt  with  as  express  trustees  is  numerous; 
at  p.  397,  Bowen,  L.  J.,  says:  "It  has  been  established  beyond 
doubt,  by  authority  binding  on  this  Court,  that  a  person  occupying 
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a  fiduciary  relation,  who  has  property  deposited  with  him  on  the 
strength  of  such  relation,  is  to  be  dealt  with  as  an  express,  and 
not  merely  a  constructive,  trustee  of  such  property."  In  Friend 
V.  Young  (1897,  2  Ch.  at  p.  432),  Stirling,  J.,  seems  to  have 
thought  that  as  between  principal  and  agent  there  is  a  distinc- 
tion, and  that  the  Court  should  not  treat  an  agent  who  is  in  a 
fiduciary  position  as  though  he  was  an  express  trustee,  and  there- 
fore where  an  action  at  law  as  between  them  would  be  barred,  so 
would  a  suit  in  equity;  however,  in  North  American  Land  Co. 
V.  WatJ{ins  (1904,  1  Ch.  242),  Kekewich,  J.,  treated  an  express 
agent  as  an  express  trustee:  see  ante,  p.  592. 

An  agent,  to  whom  a  special  duty  is  assigned,  so  that  he  assumes,  Fiduciary 
with  respect  to  the  performance  of  that  duty,  the  position  not  ^f^^g^'^"'^ 
merely  of  an  accounting  party,  but  of  a  person  in  a  fiduciary 
position  towards  his  principal,  cannot  set  up  the  Statute  of 
Limitations  in  bar  of  the  claim  of  the  principal  for  an  account: 
Burdick  x-  Garriclc  (5  Ch.  233),  where  a  power  of  attorney  had 
been  given  to  collect  money,  and  to  invest  it  in  land  and  otherwise, 
and  where  the  distinction  between  an  agent  for  such  a  purpose 
and  a  banker,  who  is  not  as  such  a  trustee  for  his  customer  {Foley 
V.  HilL  2  H.  L.  C.  28),  was  explained;  Xorth  American  Land 
Co.  V.  ^YatM■ns,  1904,  1  Ch.  242,  249;  Beid-Neiofoundland  Co. 
V.  Anglo-American  Co.,  1912,  A.  C.  555;  but  see  Henry  v. 
Harrmcmd,  1913,  2  K.  B.  515. 

On  the  same  ijrinciple,  property  belonging  and  taken  possession  Husband  and 
of  by  the  husband  is,  in  equity,  the  wife's  propertj^,  and  the  "^^^■ 
husband  is  an  express  trustee  of  it:  Be  Dixon,  Heynes  v.  Dixon, 
1900,  2  Ch.  561;  and  if  they  live  together  in  amitj^  interest  (if 
any  j^ayable)  will  be  presumed  to  have  been  paid:   Ibid.;  see 
Wasseliv.  Leggatf,  1896,  1  Ch.  554;  Re  Haices,  67  L.  T.  756. 

The  principle  of  Bnrdick  v.  GarricTc  {supi'a)  equally  applies  Solicitors. 
where  a  solicitor  or  agent  receives  money  for  another  person  who 
is  an  express  trustee,  if  the  agent  knows  it  to  be  trust  money:  Be 
Bell,  Lake  v.  Bell,  34  C.  D.  462.  But  unless,  as  in  Burdick  v. 
Garrick,  a  solicitor  receives  money  from  liis  client  for  a  special 
purpose,  the  relation  of  solicitor  and  client  of  itself  does  not  con- 
stitute a  trust  within  the  statutes:  Re  Hindmarsh,  1  Dr.  &  Sm. 
129;  Watson  v.  Woodman,  20  Eq.  721;  Mara  v.  Broime,  1896, 
1  Ch.  199;  a.nd  see  Ward  v.  Carttar,  1  Eq.  29;  Blyth  v  Fladgate, 
1891,  1  Ch.  337;  cf.  Nortli  American  Land  Co.  v.  Watkins, 
1904,  1  Ch.  242;  and  fraud  must  be  shown  in  order  to  keep  the 
right  alive  after  six  years:  Armstrong  v.  Milburn,  54  L.  T.  723; 
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and  see  Mare  v.  Levm,  I.  E.  4  Eq.  219;  Hughes  v.  Twisden, 
SoUcitor  55  L.  J.  Ch.  481.     It  is  not  within  tlie  scope  of  the  implied 

authority  of  a  solicdtor  carrying  on  business  m  partnership  to 
constitute  himself  a  constructive  trustee,  and  thereby  subject  his 
innocent  partner  to  liability  in  that  character:  Mara  v.  Browne, 
1896,  1  Ch. 199. 
Negligence  of  In  the  case  of  a  breach  of  duty  by  a  solicitor  acting  in  his 
ordinary  capacity,  the  time  after  which  an  action  for  negligence 
will  not  lie  is  measured  from  the  commission  of  the  act  complained 
of,  and  not  from  its  discovery,  since  there  is  no  continuing  duty 
upon  the  solicitor  to  disclose  his  negligence:  Wood  v.  Jones,  61 
L.  T.  551.  But  the  principle  of  Burdick  v.  Garrick  {supra, 
p.  607)  would  apply  if  the  solicitor's  negligence  was  committed 
under  a  mandate  involving  a  discretion  {Craig  v.  Watson,  8  Bea. 
427;  Hamilton  v.  Lane,  25  L.  E.  Ir.  188),  though  not  if  the 
approval  of  the  client  is  imposed  as  a  condition,  and  the  client  has 
approved  the  act:  Doohy  v.  Watson,  39  C.  D.  178. 
Directors.  j^  \^g^  ^j^q  been  held  that  directors  of  a  company  who,  knowing 

that  no  profits  have  been  made,  pay  dividends  out  of  capital,  are 
liable  as  for  a  breach  of  trust,  the  remedy  for  which  is  not  barred 
by,  the  statutes:  National  Funds  Association  Co.,  10  C.  D.  118; 
FUtcroft's  Case,  21  C.  D.  519;  Re  Bemham  d:  Co.,2b  G.T).  752, 
767;  Municipal  Land  Co.  v.  Pollington,  63  L.  T.  238, — (where, 
however,  the  secretary  of  the  company  successfully  pleaded  the 
statute);  Re  Sharpe,  1892,  1  Ch.  154;  and  this  is  so,  even  if  all 
the  shareholders  have  acquiesced,  since  they  could  not  ratify  an  act 
ultra  vires  of  the  company  as  a  corporation:  Ibid.;  London 
Financial  Association  v.  Kelk,  26  C.  D.  107;  Re  Faure  Electric 
Co.,  ^OG.  D.  141. 

It  has  been  held,  under  the  Act  of  1888,  that  a  director  is  a 
trustee  vtdthin  sect.  1,  and  can  therefore  take  advantage  of  the 
relief  afforded  by  sect.  8  in  respect  of  an  innocent  misfeasance  or 
breach  of  trust  as  from  the  commission  of  the  wrongful  act,  and 
that  the  time  is  not  to  be  calculated  only  from  the  winding-up: 
see  Re  Lands  Allotment  Co.,  1894,  1  Ch.  616;  Leeds  Estate 
Go.v.  Sheppard,  36  C.  D.  787. 

Where  a  trustee,  a  director,  or  other  person  in  a  fiduciary  posi- 
tion, receives  money  as  a  bribe,  or  makes  a  profit,  or  derives  a 
secret  benefit  {Re  North  Australian  Territories  Co.,  Archer's 
Case,  1892,  1  Ch.  322),  he  is  liable  to  have  the  money  or  profit 
taken  from  him  by  his  cestui  que  trust  or  principal — in  the  case 
of  directors,  the  company  {Percival  v.  Wright,  1902,  2  Ch.  421)— 
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as  if  it  were  an  equitable  debt,  which  is  not  baxred  by  time  unless 
the  facts  are  known  to  the  creditor,  in  which  case  the  Court  will 
not  entertain  the  action  after  six  years  from  the  time  when  the 
fraud  or  breach  of  trust  was  discovered:  Metropolitan  Bank  v. 
Heiron,  5  Ex.  D.  319. 

The  possession  of  an  agent  is  the  possession  of  the  principal;  Possession  of 
and  even  if  it  turns  out  that  the  agent  is  the  true  owner,  the  pos-  ^ss"'*- 
session  obtained  through  him  by  the  principal  is  good  against 
the  title  of  the  agent:  Williams  v.  Pott,  12  Eq.  149;  the  guiding 
principle  being  that  he  who  gets  into  possession  in  a  fiduciary 
character  cannot  assert  a  claim  on  his  own  account  till  he  has  got 
rid  of  the  fiduciary  relation:  Ibid.;  see  Stone  v.  Godfrey,  5 
D.  M.  &  G.  76;  Be  Fitzgerald,  2  Sch.  &  Lef .  431:  cf.  He7vy  v. 
Rairmmid,  1913,  2  K.  B.  515. 

In  Re  Cussan-s,  Ltd.   (73  L.  J.   Ch.  296),  it  was  held  that  The  statute 
12  rears'  possession  by  the  persons  beneficially  entitled  to  land  fpplies  as 

"  ^  '.  ,  '  .  between  cestui 

barred  the  title  of  their  trustee;   but  a  trustee  entering  under  a  que  trust  aai 
trust  can  never  claim  the  benefit  of  the  statute  as  against  his  n<5^i^\vour 

Cestui.S  que  tniSt.  of  a  trustee. 

In  Li/ellr.  Kennedy  (14  A.  C.  437,  at  p.  457\  Lord  Selborne  lyeiiv. 
put  the  principle,  with  reference  to  the  case  of  a  self-constituted  "'""  ^" 
agent  who  had  received  rents  belonging  to  an  unkno-^-n  heir,  in 
these  words: — "'  A  man  who  receives  the  money  of  another  on  his 
behalf,  and  places  it  specifically  to  an  account  with  a  banker,  ear- 
marked and  separate  from  his  own  moneys,  though  under  his 
control,  is  in  my  opinion  a  trustee  of  the  fund  standing  to  the 
credit  of  that  account.  For  the  constitution  of  such  a  trust  no 
express  words  are  necessary;  anything  which  may  satisfy  a  Court 
of  Equity  that  the  money  was  received  in  a  fiduciary  character  is 
enough.  It  is  not  requisite  that  any  acknowledgment  of  such  a 
trust  should  be  made  to  the  cestui  que  trust  or  his  agent;  to 
whomsoever  made,  it  is  evidence  against  the  trustee." 

Where  a  person  not  in  the  ordinary  course  of  his  business  uses  profit  from 
another  person's  property  and  makes  a  profit  out  of  it,  he  is  in  use  of  another 
equity  a  trustee  of  such  profit,  and  cannot  plead  the  statute:  Beid-  perty. 
Xetofomidland  Co.  v.  Anglo-American  Co.,  1912.  A.  C.  oo-i: 
cf.  Henry  v.  Hammond,  1913,  2  K.  B.  bio. 

Fraud.] — Where  the  action  against  a  trustee  is  founded  upon 
"  any  fraud  or  fraudulent  breach  of  trust  to  which  the  trustee  was 
party  or  privy,"  the  case  is  expressly  excepted  from  the  protection 
otherwise  afforded  under  sect.  8  of  the  Trustee  Act,  18S8. 

0.  39 
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Concealed 
fraud;  3  &  4 


■wm. 

26. 


4,0. 


Fraud  of 
agent  not 
fraud  of 
principal. 


To  take  a  case  out  of  the  old  Statutes  of  Limitations  when  they 
would  otherwise  apply,  "it  is  not  sufficient  that  there  should  be 
merely  a  tortious  act  unknown  to  the  injured  party;  ....  there 
must  be  some  abuse  of  a  confidential  position,  some  intentional 
disposition,  or  some  deliberate  concealment  of  facts  ":  Be  Astley, 
de.  Coal  Co.  mid  Tyldesley  Coal  Co.,  80  L.  T.  116. 

In  every  case  of  a  concealed  fraud,  the  right  of  any  person 
to  bring  a  suit  in  equity  for  the  recovery  of  any  land  or  rent 
of  which  he,  or  any  person  through  whom  he  claims,  may  have 
been  deprived  by  such  fraud,  shall  be  deemed  to  have  first  accrued 
at  and  not  before  the  time  at  which  such  fraud  shall  or  with 
reasonable  diligence  might  have  been  first  known  or  discovered; 
provided  that  nothing  in  this  clause  contained  shall  enable  any 
owner  of  lands  or  rents  to  have  a  suit  in  equity  for  the  recovery  of 
such  lands  or  rents,  or  for  setting  aside  any  conveyance  of  such 
lands  or  rents  on  account  of  fraud  against  any  hand  fide  purchaser 
for  valuable  consideration  who  has  not  agisted  in  the  commission 
of  such  fraud,  and  who  at  the  time  that  he  made  the  purchase  did 
not  know  and  had  no  reason  to  believe  that  any  such  fraud  had 
been  committed:  3  &  4  Will.  4,  c.  27,  s.  26,  which  section  is  not 
affected  by  the  Real  Property  Limitation  Act,  1874,  or  by 
anything  in  the  Act  of  1888,  which  expressly  excludes  cases  of 
fraud.  To  bring  a  case  within  this  section  (sect.  26)  four  circum- 
stances must  concur,  as  pointed  out  by  Kay,  L.  J.,  in  Willis  v. 
Earl  Howe  (1893,  2  Ch.  at  p.  551),  namely:  "  (1)  There  must 
have  been  fraud.  (2)  That  fraud  must  have  deprived  the  claimant 
or  his  predecessors  in  title  of  the  estate.  (3)  Such  fraud  must  have 
been  concealed;  and  (4)  The  concealment,  further,  must  have 
been  such  that  it  could  not  with  reasonable  diligence  have  been 
discovered  sooner  than  it  was  in  fact  discovered,  and,  of  course, 
such  discovery  must  have  been  within  twelve  years  before  the 
commencement  of  the  action." 

The  fraud  must  have  been  committed  by  the  defendant,  or  by 
those  through  whom  he  claims:  Pefre  v.  Fetre,  1  Dr.  397;  Thorne 
V.  Heard,  1894,  1  Ch.  at  p.  604;  Re  McCallum,  1901,  1  Ch.  143. 
If  the  fraud  and  its  concealment  were  subsequent  to  the  wrongful 
entiy  which  gave  the  plaintiff  his  right  of  action,  the  section  would 
not  avail:  Willis  v.  Earl  Hoice,  1893,  2  Ch.  545;  Thorne  v. 
Heard,  1894,  1  Ch.  at  pp.  604,  605;  1895,  A.  C.  495. 

The  fraud  must  be  a  fraud  to  which  the  trustee  is  actually  a 
party;  the  fraud  of  an  agent  or  solicitor  not  acting  for  his  prin- 
cipal (the  trustee)  in  the  transaction  which  is  the  wrongful  act, 
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cannot  be  treated  as  the  fraud  and  concealment  of  the  trustee: 
Th<n-ne  v.  Bmrd  (supra'),  where  Blair  v.  Bromley  (2  Ph.  354), 
Moore  v.  Knight  (1891,  1  Ch.  547),  cases  involving  the  liability 
of  an  innocent  partner,  wei-e  distinguished;  Be  Foirnfainr,  1909, 
2  Ch.  382. 

It  is  conceived  that  some  limitation  would  be  put  on  the  ex-  Means  ol 
pression,  "  with  reasonable  diligence  might  have  been  first  known  '^owledge. 
or  discovered,"  in  cases  where  equitable  doctrines  apply.  In 
Betjemann  v.  Betjemartn,  1895,  2  Ch.  474,  Lindley,  J.,  at 
pp.  478,  479,  480,  comments  on  Gibhs  v.  GuM  (9  Q.  B.  D.  59), 
and  seems  to  have  been  of  opinion  that  as  between  trustees  and 
cestuis  que  trust,  as  well  as  co-partners,  means  of  knowledge  of 
the  fraud  is  not  sufficient  unless  suspicion  is  aroused  and  the 
plaintiff  is  put  on  his  inquiry. 

It  has  been  held,  upon  the  26th  section,  that  it  must  be  strictly  DisooTery  of 
interpreted;  and  it  is  necessary,  after  a  very  long  period,  to  show  fra^d. 
that  by  no  diligence  could  the  fraud  by  which  the  plaintiff  was 
dispossessed  have  been  previously  discovered:  CJietlwm  v.  Hoare, 
9  Eq.  571;  Re  Jennens,  Willis  v.  Earl  Howe.  29  W   E.  70:  but 
see  the  judgment  of  Lindley,  L.  J.,  in  Betjemann  v.  Betjemann, 
supra;  and  it  must  be  further  sho«Ti,  in  the  case  of  an  alleged 
fraudulent  d^ruction  of  evidence,  that  the  facts  so  stated  to  be 
concealed  could  not  have  been  proved  by  other  means:  Be  Je'iUiens. 
supra;  Tane  v.  Yane.  8  Ch.  at  p.  389,  n.:  and  that  the  plaintiff, 
or  some  person  through  whom  he  claims,  has,  by  the  fraud,  been 
deprived  of  the  land:  Laureiure  v.  Lord  Xorreys  (15  A.  C.  210), 
where  also  it  was  held,  that  general  averments  of  fraud  are  not  Particulars  of 
sufficient.  ^'^'^^■ 

And  it  is  held  that  there  must  be  intentimmJ  concealment  {Be  Naturaof 
Astky.  d-r.  Coal  Co.  and  TyWesley  Coal  Co..  80  L.  T.  116)  and  ^*'^'^- 
misconduct,  or  abuse  of  confidence,  or,  coupled  with  or  apart  from 
these,  some  undue  influence  exercised  in  order  to  raise  a  case  (x£ 
fraud  within  the  section:  AMen  v.  Gregory,  2  Ed.  280;  Bolfe  v. 
Gregory,  34  L.  J  Ch.  274:  Bains  v.  Buxton.  14  C  D.  537: 
Be  Jennens,  Willis  v.  Hou-e.  supra. 

In  the  absence  of  confirmation,  the  continuance  of  undue  in-  Undue 
fluence  will  prevent  time  from  running  against  a  person  subjected  influence, 
to  such  influence. 

But  time  will  run  from  the  cesser  of  the  undue  influence  by  the 
determination  of  the  confidential  relation  by  means  of  which  it  wa.s 
exercised,  as  well  as  in  cases  where  confirmation  takes  place  after 
such  cesser:  Mitchell  v.  Homfray,  8  Q.  B.  D.  5S7.  and  the  casi^s 

39  "(2) 
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cited  in  Lord  Selborne's  judgment;  and  see  Taylor  v.  Johnston, 
19  C.  D.  603,  608;  AUcard  v.  SUnner,  36  C.  D.  145;  Rhodes 
V.  Bate,  1  Ch.  252;  King  v.  Samry,  o  H.  L.  C.  627 

The  concluding  words  of  sect.  26  witli  reference  to  purchasers 
for  value  are  not  limited  to  purchasers  with  actual  knowledge,  but 
extend  to  knowledge  acquired  through  an  agent:  Yawe  v  Vane, 
8  Ch.  383,  400;  of.  Thome  v.  Heard,  1894,  1  Ch.  at  p.  604. 

The  remedy  given  against  a  person  who  receives  trust  property 
with  knowledge  of  a  breach  of  trust  is  founded  on  fraud,  and  the 
right  of  the  party  defrauded  is  therefore  not  aSected  by  lapse  of 
time,  or,  generally  speaking,  by  anything  done  or  omitted  to  be 
done,  so  long  as  he  remains,  without  any  fault  of  his  own,  in 
ignorance  of  the  fraud  that  has  been  committed:  Rolfe  v.  Gregory, 
4  D.  J.  &  Sm.  576;  Blair  v.  Broml-ey,  2  Ph.  354;  Ernest  v. 
Croysdill,2B.  F.  &  J.  175. 

If  the  person  receiving  the  money  takes  it  as  a  loan,  his  con- 
science is  stiU  affectetl  with  the  trust,  and  he  cannot  separate  the 
loan  from  the  trust  and  insist  that,  the  loan  being  barred  by  the 
statute,  the  trust  is  barred  also:  Ernest  v.  Croysdill,  2  D.  F.  & 
J    175,  198;  Re  Dixon,  Heynes  v.  Dixon,  1900,  2  Ch.  561. 

The  proper  course  for  a  person  who  has  discovered  a  fraud  to 
pursue,  is  at  once  to  take  steps  to  have  the  transaction  set  aside, 
for  if,  after  the  discovery,  he  acts  as  if  no  fraud  existed,  he  cannot 
afterwards  bring  his  action:  Skilbeck  v.  Hilton,  2  Eq.  587;  mere 
laches  is,  however,  only  a  bar  when  the  plaintiff  is  seeking  relief 
in  equity:  Blake  v.  Gale,  31  C.  D.  196;  Re  Gallard,  1897,  2 
Q.  B.  8;  Rochefoucauld  v.  Boiistead,,  1897,  1  Ch.  196;  while 
acquiescence,  e.g.,  allowing  some  one  else  to  incur  expense  and 
lying  by,  would  probably  prove  fatal  both  at  law  and  in  equity: 
Byrne  v.  Frere,  2  Moll.  157;  Purcell  v.  McNamara,  14  Ves.  91; 
Lindsay  Petroleum  Co.  v.  Hvrd,  L.  E.  5  P.  C.  221;  Re  Taylor, 
Atkinson  v.  Lord,  81  L.  T.  813;  and  see  further  as  to  acquiescence 
and  laches,  post,  p.  613. 

Where  money  has  been  paid  under  a  mistake  of  fact  the  Statute 
of  Limitations  begins  to  run  from  the  time  of  such  payment,  and 
not  from  the  date  of  the  discovery  of  the  mistake,  except  in  cases 
where  previous  to  the  Judicature  Act,  1873,  equitable  relief  only 
could  have  been  obtained:  Baker  v.  Courage,  1910,  1  K.  B.  56. 

Where  both  parties  were  under  the  mistake  when  the  payment 
was  made  the  cause  of  action  is  complete  on  such  payment,  and 
no  demand  for  repayment  is  necessary:  Ilrid. 


ACQUIESCENCE — 3  &  4  WILL.  4,  C.  27,  S.  27.  613 


Delay  and  Acquiescence. — Stale  Demands. 

It  is  provided  by  sect.  27  of  the  Statute  of  Limitations  of  3  &  4 
Will.  -4,  0.  27  (which  section  is  not  repealed  bv  the  Real  Property 
Limitation  Act,  1874),  that  nothing  in  the  Act  contained  shall 
be  deemed,  to  interfere  with  any  rule  or  jurisdiction  of  Courts  of 
Equity  in  refusing  relief,  on  the  ground  of  acquiescence  or  other- 
wise, to  any  person  whose  right  to  bring  a  suit  may  not  be  barred 
by  virtue  of  that  Act:  see  now  sect.  8  (b)  of  the  Trustee  Act, 
1888,  po.sf,  p.  618. 

Apart  from  aU  the  Statutes  of  Limitations,  a  defence  founded 
on  laches  and  delay  as  well  as  acquiescence  may  sometimes  prevail: 
see  Bochefoufauld  v.  Boustead,  1897.  1  Ch.  196;  Ee  Taylor, 
Atlcinson  v.  Loid,  81  L.  T.  813;  the  nature  of  the  delay,  suf- 
ficiency of  the  knowledge  of  the  facts  constituting  the  title  to 
relief,  and  the  nature  of  the  acts  done  are  the  important  factors 
for  the  Court  to  consider:  Re  Taylor,  supra. 

Again,  where  there  is  no  absolute  bar  or  no  release  of  right 
actual  or  presumed,  the  Court  has  refused  reKef  where,  if  granted, 
it  would  lead  to  great  public  or  private  inconvenience:  Atf.-Gen. 
v.  Mayor  of  Exeter,  Jac.  448;  67.  John  v.  Turner.  2  Vern.  418; 
Grtsley  v.  Moudey,  4  De  G.  &  J.  78. 

After  a  great  length  of  time,  and  in  the  abseuc-e  of  explanation  Presumption 
accounting  for  the  delay  in  asserting  the  claim,  every  presumption,  payment, 
including  that  of  actual  payment,  must  be  made  in  favour  of  the 
person  originally  bound  to  pay:  Piekeiing  v.  Stamford,  2  Ves. 
•Tun.  28o;  Patfisu/i  v.  Hawke-iwortk,  10  Bea.  o75;  Slee?)ian  v. 
WlI-'O/i.  13  Eq.  36.  But  whei'C  there  is  a  statutory  bar,  mere 
length  of  time,  short  of  the  period  fixed  by  the  statute,  and 
unaccompanied  by  any  other  circumstances,  is  not  of  itself  a  suf- 
ficient ground  to  ])resume  a  release  or  extinguishment  of  a  right: 
EMridge  v.  Knott,  C'owp.  214:  and  see  Harris  v.  Harris.  I.  E. 
3  C.  L.  294;  Rt  Cross.  Harston  v.  Tenisoii.  20  C.  D.  109. 

Where  '•/:.sf(//.s  que  trust,  knowing  their  rights,  soe  the  estate  in  Of  release. 
the  possession  of  others,  who  lay  out  money  in  impro^"ing  it,  lie 
b}-  and  make  no  claim  for  many  years,  the  Court  will  be  bound 
to  presume  a  release  or  waiver,  or  an  agreement  that  it  should 
be  enjoyed  as  it  ha-  been:  Chalmer  v.  Bradky.  1  J.  &  W    Jl,  65. 

The  rules  upon  the  subject  of  stale  demands  which  apply  to  Stale  demands 
ordinary  eases  do  not  apply  ^\"ith  L'qual  force,  if  they  apply  at  all,  press  trustees, 
to  cases  of  express  trusts.     They  are  countervailed  by  the  express 
dutv  incumbent  upon  the  trustee  to  apply  the  trust  funds  accord- 
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ing  to  the  trusts;  but  the  Court  will  modify  the  account  against 
ti'ustees  where  there  has  been  a  delay  or  acquiescence  on  the  part 
of  the  cestui  que  trust,  and  perhaps  presume  a  release  or  abandon- 
ment of  the  right  hy  him:  Knight  v.  Bowyer,  2  D.  &  J.  421,  443. 

There  can  be  no  laches  or  acquiescence  unless  the  parties 
interested  knew  of  their  rights,  and  of  the  facts  upon  which  those 
rights  depend:  Re  Taylor,  81  L.  T.  813,  816  (citing  Lindsay, 
Petroleum  Co.  v.  Kurd,  L.  R.  5  P  C.  221);  Chohnondeley  v. 
Clintmi,  2  Mer.  362;  Marker  v.  Marker,  9  Ha.  16;  Farrant  v. 
Blanchford,  1  D.  J.  &  Sm.  107,  119;  Brittlehank  v.  Goodwin,  5 
Eq.  546,  550.  And  it  is  important  to  distinguish  between  ac- 
quiescence so  described,  and  a  release  of  a  right  which  is  not 
brought  about  by  a  mere  state  of  inactivity,  but  must  be  shown 
by  some  act  or  conduct  amounting  to  an  abandonment  of  a  claim 
known  to  the  releasing  party:  Duke  of  Leeds  v.  AmJierst,  2  Ph. 
117,  125;  for  it  is  not  necessarily  a  case  of  acquiescence  where  a 
cestui  que  trust,  who  knows  that  the  trustees  have  committed  a 
breach  of  trust,  nevertheless  does  not  conie  immediately  to  complain 
of  it,  provided  he  has  not  connived  at  or  received  any  benefit  from 
the  breach  of  trust:  Phillipson  v.  Gatty,  7  Ha.  516;  Hanchett  v. 
Briscoe,  22  Bea.  496;  though  this  might  be  otherwise  if  he  stood 
by  and  permitted  another  cestui  que  trust  to  misrepresent  his 
interests,  in  order  to  induce  the  trustees  to  commit  the  breach  of 
trust:  E<va7is  v.  Bicknell,  6  Ves.  174;  and  see  Phillipson  v.  Gatty, 
supra. 

Moreover,  ^acquiescence  and  ratification  must  be  founded  not 
only  upon  a  full  knowledge  of  the  facts  (see  Smethurst  v.  Hasiimgs, 
30  C.  D.  490,  497;  Re  Taylor,  supra),  but  also  it  must  be  in 
relation  to  a  transaction  which  may  be  valid  in  itself  and  not 
illegal,  and  to  which  effect  may  be  given  as  against  the  party  by 
his  acquiescence  in,  and  adoption  of,  the  transaction,  not  with 
reference  to  something  which  the  party  had  no  power  to  ratify, 
e.g.,  some  act  which  would  be  ultra  vires  in  the  case  of  a  company 
alleged  to  be  so  bound:  La  Banque  J acqiie-C artier  v.  La  Banque 
d'Epargne,  13  A.  C.  111. 

Calling  for  accounts  is  always  much  discouraged  after  the  death 
of  the  accounting  party,  if  he  has  lived  long  enough  to  haVe 
accounted  in  his  lifetime.  Therefore,  where  a  cestui  que  trust  has 
lain  by  after  his  majority,  for  a  long  period  (e.g.,  nineteen  years), 
the  relief  will  not  be  granted  in  the  absence  of  very  special  cir- 
cumstances: Chalimer  v.  Bradley,  1  J.  &  W.  51,  62;  Parkes  v. 
White,  11  Ves.  205,  226;  Blair  v.  Ormmd,  1  De  G.  &  Sm.  428; 
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Fayne  v.  Evens,  18  Eq.  366,  unless  the  Act  of  1888  applies 

as  in  Ee  Page,  1893,  1  Ch.  304.     So  in  the  case  of  gross  laobes  Claim  after 

on  the  part  of  the  cestui  que  trust,  even  under  an  express  trust,  ™^?"s  of 

.  .  ^  resistance 

a  Court  of  Equity  will  not  allow  a  dormant  claim  to  be  set  up  destroyed. 
when  the  means  of  resisting  it,  if  unfounded,  have  perished,  and 
would  therefore  not  cast  upon  the  representatives  of  trustees  the 
burden  of  proving  such  an  affirmative  as  that  forty  years  ago 
cottage  rents  were   properly   collected,  when    the  witnesses  who 
might  have  proved  the  fact  have  long  ago  been  dead:  Bright  v. 
Legerton,  2  D.  F.  &  J.  606,  617;  Be  Cross,  Harstm  v.  Tmison, 
20  C.  D.  at  p'.  121.     In  such  cases  the  very  forbearance  to  make  Presumption 
the  demand  affords  a  presumption  that  the  claim  is  satisfied,  or 
of  an  intention  to  relinquish  it:  Pichering  v.  Stamford,  2  Ves. 
Jun.  283,  332;  see  Boehefoucauld  v.  Boustead,  1897,  1  Oh.  196; 
for  length  of  time,  where  it  does  not  operate  as  a  statutory  or 
positive  bar,  operates  simply  as  evidence  of  assent  or  acquiescence : 
Life  Association  v.  Siddal,  3  D.  F.  &  J.  58,  72;  and  although 
the  rule  is  that  the  onus  lies  on  the  party  relying  on  acquiescence  Burden  of  ^ 
to  prove  the  facts  from  which  the  consent  of  the  cestui  que  trust  ^'■'"°  ' 
is  to  be  inferred,  there  may  be  cases  in  which,  from'  great  lapse  of 
time.,  such  facts  might  be  and  ought  to  be  presumed   (Ibid,  at 
p.  77),  or  the  burden  of  j^roof  ought  to  be  changed;  as  where  a 
Cestui  que  trust  seeks  to  impeach  accounts  of  very  old  transactions : 
Chplmer  v.  Bradley,  1  J.  &  W.  51,  65;  Portlock  v.  Oardner,  1 
Ha.  594;  and  see  Payne  v.  Evens,  18  Eq.  356.     But  where  the  Accounts  still 
relation  of  trustee  and  cestui  que  trust  has  continued — and  the  °P™" 
delay  of  the  claim  is  attributable  to  the  trustee  not  having"  given 
that  information  to  his  cestui  que  trust  to  which  he  was  entitled 
— no  time  would,  where  the  Act  of  1888  did  not  apply,  have  pre- 
cluded an  account  from  the  commencement  of  the  trust:    Wed- 
derburn  v.  Wedderhurn,  4  M.  &  Cr.  41,  53;  Betjemann  v.  Bet- 
jemann,  1895,  2  Ch.  474,  a  case  of  co-partners.     A  fmiiori  an 
annuitant  is  not  guilty  of  such  laches  as  would  disentitle  her  to 
recover  arrears  of  her  annuity  merely  because  she  has  not  taken 
steps  to  make  the  trustee  pay  the  annuity  regularly:  Be  Bix,  56 
S.  J.  573. 

In  cases  where  a  sale  is  set  aside  on  the  ground  that  it  has  been 
made  to  a  person  in  a  fiduciary  position  (see  ante,  p.  320),  a 
beneficiary  is  not  barred  by  acquiescence  if  it  appears  that  at  the 
time  of  the  sale  he  was  led  to  believe  that  he  ^^'a,s  to  be  benefited 
by  it:  BemingfieU  v.  Baxte)-,  12  A.  C.  167,  181. 

In  the  case  of  common  mistake  between  the  trustee  and  the  Common 

mistake. 


616 


THE  STATUTES  OF  LIMITATIONS  AS  THEY  AFFECT  TRUSTS. 


Where  in- 
terest is 
reversionary. 

Assent  to 
breach  of 

trust. 


Kncwledge 
of  breach  of 
trust. 


Poverty. 


Acquiescence 
by  nopaid 
creditors  after 
estate  dis- 
tributed ; 
as  against 


as  against 
executor. 


cestui  que  trust,  the  latter  is  not  barred  by  acquiescence:  Randal 
V.  Errington,  10  Ves.  428;  Morse  v.  R&i/al;  12  Ves.  355;  see 
Allcard  v.  WalJce>-  (1896,  2  Ch.  369,  at  p.  381),  where  Stirling, 
■J.,  points  out  that  the  mistake  may  be  one  of  law  only. 

A  cestui  que  trust  under  an  express  trust,  whose  interest  is 
reversionary,  is  not  bound  as  against  the  trustees  to  assert  his 
title  until  it  comes  into  possession:  Mara  v.  Broione,  1895,  2 
Ch.  69,  96;  but  the  mere  circumstance  that  he  is  not  bound  to 
assert  his  title  does  not  bear  upon  the  question  of  his  assent  to 
a  breach  of  trust;  he  is  not  less  capable  of  giving  such  assent 
when  his  interest  is  in  reversion  than  when  it  is  in  possession, 
and  whether  he  has  done  so  is  a  question  to  be  determined  on  the 
facts  of  each  particular  case:  Lije  Associati'ni  v.  Sidd<il,  3  D.  F. 
A-  J.  58,  73;  cf.  Thompson  v.  Simpson,  1  Dr.  &  War.  459,  489; 
Robats  V.  TunstiiJI,  4  Ha.  257,  265;  MeJirtem  v.  Andrews,  3 
Bea.  72,  76;  Broimie  v.  Cross,  14  Bea.  105;  Leids  v.  Bees,  3 
K.  &  J.  132;  Bcocroft  v.  Murphy,  1896,  1  Ir.  E.  590.  But 
where  the  trust  is  definite,  a  clear  breach  of  trust  cannot  be  held 
to  have  been  sanctioned  or  concurred  in  by  the  mere  knowledge 
and  non-interference  on  the  part  of  the  cestui  que  trust  before 
his  interest  has  come  into  possession:  Life  Association  v.  Siddal, 
supra ;  Mara  v.  Broivne,  supri.  Thus,  whei'e  the  interest  was  con- 
tingent on  failure  of  issue  of  a  tenant  for  life,  time  was  held 
not  to  have  run  against  the  remainderman  until  after  the  deatlx 
of  the  tenant  for  life:  Butler  v.  Carter,  5  Eq.  276. 

Relief  will  not  be  granted  to  a  person  who  has  slept  upon  his 
rights  for  an  unreasonable  length  of  time,  though  he  allege  that 
the  fraud  in  question  has  been  the  cause  of  reducing  him  to 
poverty:  Hovenden  v.  Annesley,  2  Sch.  &  L.  639.  And  the 
sole  fact  of  the  poverty  of  the  claimant  is  not  enough  to  prevent 
time  from  running  against  him:  Roberts  v.  Tunsiall,  4  Ha.  257, 
269;  Byrne  v.  Frere,  2  MoU.  171,  178. 

Although  creditors  of  a  testator  lose  their  right  against  the 
executors  on  the  ground  of  devastavit  after  six  years,  their  right  as 
against  legatees  who  have  been  paid  without  regard  to  their  claims 
remains;  but  this  right  will  be  lost  if  they  know  of  the  distribution 
of  the  estate  and  acquiesce  in  it,  so  that  the  position  of  the  legatees 
is  changed  in  consequence  of  that  assent:  Ridgway  v.  Newstead, 
3  D.  F.  &  J.  474;  seeSe  Fludyer,  1898, 2  Ch.  562,  distinguishing 
Blake  v.  Gale,  32  C.  D.  571,  578. 

But  the  executor  could  not  formerly  set  up  his  own  devastavit 
against  a  wrongful  distribution,  so  as  to  claim  the  benefit  of  the 


TRUSTEE  ACT,   1888,  S.  8.  (^^^ 

statute  by  the  lapse  of  six  years :  Be  Hyatt,  Bowles  v .  Hyatt,  38 
CD.  609.  This  principle  has  now  been  altered  by  s.  8  of  the 
Trustee  Act,  1888:  Be  Blow,  1914,  1  Ch.  233. 

Trustee  Act,  1888,  s.  8.]— The  Trustee  Act,  1888,  s.  8,  intro- 
duced a  change  of  far-reaching  importance  in  the  law  of  trusts 
in  relation  to  the  lapse  of  time  after  a  breach  of  trust. 

Bj;-  sect.  1,  it  is  enacted  that  "for  the  pui-poses  of  this  Act  the  Definition  of 
expression  '  trustee '  shall  be  deemed  to  include  an  executor  or  t'^st^®- 
administrator  and  a  trustee  whose  trust  arises  by  construction  or 
implication  of  law  as  well  as  an  express  trustee,  but  not  the  official 
trustee  of  charitable  lands."  Of  course,  a  director  or  other  person 
in  fiduciary  position  is  within  tiie  definition  (see  B,e  Lands  Allot- 
ment Co.,  1894,  1  Ch.  616);  but  it  has  been  held  that  an  officer 
of  the  Court,  or  a  trustee  in  bankruptcy,  is  not  within  the  purview 
of  the  Act:  Re  Cornish  (1896,  1  Q.  B.  99). 

Shortly  stated,  one  of  the  effects  of  the  Act  is  to  place  express 
trustees  on  the  same  footing  as  constructive  trustees  in  all  cases 
where  the  statute  applies  to  a  breach  of  trust  or  matter  complained 
of  in  the  action.     It  is  now  settled  by  the  decision  in  How  v.  Exceptions 
Wintertm  (1896,  2  Ch.  626),  that  except  in  the  following  cases—  Jo^^ft 
(1)  fraud  by  the  trustee,  (2)  retention  of  trust  property  by  him,  or  apply. 
(3)  receipt  by  him  and  convei'sion  of  it  to  his  own  use — a  trustee 
(within  the  definition  in  the  Act)  who  has  committed  a  breach  of 
trust  is  entitled  to  the  protection  of  the  several  Statutes  of  Limita- 
tion  as    if   actions   or   proceedings   for   breaches   of    trust    were 
enumerated  in  them. 

Limitation  under  the  Trustee  Act,  1888.] — The  8th  section  of 
this  Act  is  as  follows:  — 

"  (1 .)  In  anj  action  or  other  proceeding  against  a  trustee  or  any 
person  claiming  through  him,  except  where  the  claim  is  founded 
upon  fraud  or  fraudulent  breach  of  trust  to  which  the  trustee  was 
party  or  privy,  or  is  to  recover  trust  property,  or  the  proceeds 
thereof  still  retained  by  the  trustee,  or  previously  received  by  the 
trustee  and  converted  to  his  use,  the  following  provisions  shall 
apply:— 

"  (a)  All  rig'hts  and  privileges  conferred  by  any  Statute  of 
Limitations  shall  be  enjoyed  in  the  like  manner  and  to 
the  like  extent  as  they  would  have  been  enjoyed  in  such 
action  or  other  proceeding  if  the  trustee  or  person  claim- 
ing through  him  had  not  been  a  trustee  or  person  claiming 
through  him: 
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"  (b)  If  the  action  or  other  proceeding  is  brought  to  recover 
money  or  other  property,  and  is  one  to  which  no  existing 
Statute  of  Limitations  applies,   the   trustee   or  person 
claiming  through  him  shall  be  entitled  to  the  benefit  of 
and  be  at  liberty  to  plead  the  lapse  of  time  as  a  bar  to 
such  action  or  other  proceeding  in  the  like  manner  and  to 
the  like  extent  as  if  the  claim  had  been  against  him  in  an 
action  of  debt  for  money  had  and  received,  but  so  never- 
theless that  the  statute  shall  run  against  a  married  woman 
entitled  in  possession  for  her  separate  use,  whether  with 
or  without  a  restraint   upon  anticipation,  but  shall  not 
begin  to  run  against  any  beneficiary  unless  and  until 
the  interest  of  such  beneficiary  shall  be  an  interest  in 
possession. 
"  (2 .)  No  beneficiary,  as  against  whom  there  would  be  a  good 
defence  by  virtue  of  this  section,  shall  derive  any  greater  or  other 
benefit  from  a  judgment  or  order  obtained  by  another  beneficiary 
than  he  could  have  obtained  if  he  had  brought  such  action  or  other 
proceeding  and  this  section  had  been  pleaded. 

"  (3.)  This  section  shall  apply  only  to  actions  or  other  proceed- 
ings commenced  after  the  first  day  of  January  one  thousand  eight 
hundred  and  ninety,  and  shall  not  deprive  any  executor  or 
administrator  of  any  right  or  defence  to  which  he  is  entitled  under 
any  existing  Statute  of  Limitations.  ' 

When  the  statute  is  pleaded,  it  is  a  question  of  fact  whether  the 
case  is  covered  by  one  or%nore  of  the  exceptions.  A  defendant 
must  raise  a  defence  founded  on  the  statute  by  his  pleading: 
Ord.  XIX.  r.  15. 

It  is  only  in  respect  of  the  property  in  the  hands  of  the  trustee 
within  six  years  from  the  writ  that  the  trustee  is  accountable  when 
the  defence  of  the  statute  is  admissible;  thus,  when  part  of  die 
property  was  parted  with  only  one  day  beyond  the  six  years,  and 
a  second  payment  made  subsequently,  the  second  sum  alone  was 
held  to  be  accounted  for:  Whihcam  v.  Watkm,  78  L.  T.  188; 
money  under  the  control  of  the  trustee  would  be  treated  as  money 
"stiU  retained":  Be  Lands  Allotment  Co.,  1894,  1  Ch.  616. 

The  wording  of  this  section  has  presented  some  difficulty,  and 
has  received  judicial  notice  in  the  following  instances: — 

"A  trustee  or  any  person  claiming  through  him":  the 
residuary  legatees  under  a  will  do  not  claim  through  the  trustee 
of  the  will:  Leahy  v.  Be  Moleyns,  1896,  1  Ir.  R.  206. 

'  Claim  founded  on  fraud  or  fraudulent  breach  of  trust  to  which 
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the  trustee  was  party  or  privy  ":  see  Be  Ourney,  Mason  v.  Mercer, 
1893,  1  Ch.  590;  Thot^ne  v.  Heard  (1893,3  Ch.  530;  1894,  1  Cli. 
599;  1895,  A.  C.  495),  where  the  fraud  of  a  solicitor  to  the  trustee, 
and  the  negligence  of  the  latter,  was  held  not  sufficient  to  make 
the  trustee  privy  to  the  fraud;  the  trustee  must  be  guilty  of,  or 
privy  to,  some  corrupt  motive  of  pei-sonal  gain  or  sid vantage: 
ColUngs  v.  Wade,  1896,  1  Ir.  R.  at  p.  343,  per  Chatterton,  V.-C. 

"'  To  recover  trust  property',  or  the  proceeds  thereof,  still  retained 
by  the  trustee":  Thome  \.He-ard(sup-a),  where  "still  retained" 
was  held  to  mean  retained  at  the  date  of  the  writ;  the  onus  is  upon 
the  plaintiff  to  prove  the  reteutiou  by  the  trustee:  Re  Page,  Jones 
V.  Morgan,  1893,  1  Ch.  304;  Re  Sharpe,  1892,  1  Ch.  154. 

"  Previously  received  by  the  trustee,  and  converted  to  his  use  ": 
Soar  V.  Ashwell,  1893,  2  Q.  B.  390;  WasseU  v.  Leggatt,  1896, 
1  Ch.  554;  cf .  Re  Gurney,  1893, 1  Ch.  590;  Re  Sharp,  Rickett  v. 
Rickett,  1906,  1  Ch.  793. 

It  is  to  be  observed  that  the  section  does  not  afford  relief  when 
the  doctrine  of  Blair  v.  Bromley  (2  Ph.  354),  as  to  the  liability  of 
an  innocent  partner  for  the  misrepresentation  of  his  co-partner, 
which  is  founded  on  the  principles  of  law  relating  to  representation 
and  to  partnership — not  in  those  :which  relate  to  trusts — can  be 
invoked:  Moore  v.  Knight,  1891,  1  Ch.  547;  nor  is  it  applicable 
to  a  trustee  in  bankruptcy:  Re  Cornish,  1896,  1  Q.  B.  99. 

In  Re  Bouden,  Andrew  v.  Cooper  (45  C.  D.  444),  Fry,  L.  J., 
doubted  whether  sect.  8  (a)  had  any  operation;  but  in  Re  Allsop 
(1914,  1  Ch.  1)  the  M.  R.  thought  that  view  was  wrong,  and  in 
Mow  v.  Wmterto)i  (1896,  2  Ch.  626)  the  Court  of  Appeal  applied 
clause  (a)  in  answer  to  an  action  for  an  account,  and  Eigby,  L.  J., 
suggests  that,  for  the  purposes  of  calling  in  aid  clause  (a),  the 
breach  of  trust  should  be  treated  as  though  there  had  been  a  breach 
of  dutj',  and  then  the  appropriate  Statute  of  Limitation  could  bo 
pleaded.  The  correctness  of  this  view  may  be  doubted.  Of  course, 
if  there  is  a  statute  applicable,  then  clause  (b)  will  be  excluded: 
see  Robinson  v.  Harkin,  1896,  2  Ch.  415,  426. 

Under  clause  (b)  the  limit  of  time  is  six  years:  Re  Somerset, 
Somerset  v.  Earl  Poulett,  1894, 1  Ch.  231 .  This  is  often  important, 
as  in  Re  Swain  (1891,  3  Ch.  233),  where  it  was  sought  to  charge 
the  defendant  for  a  legacj",  and  whereas  the  Real  Property  Limita- 
tion Act,  1874,  making  the  limit  of  time  twelve  years,  would  not 
have  barred  the  claim,  the  Act  of  1888,  clause  (b),  was  held  to  be 
the  only  Act  which  applied,  and  the  action  not  having  been  com- 
menced within  six  years  the  claim  was  barred. 
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Aotions  for  In  actions  for  an  account,  where  the  Act  of  1888  applies,  it  noay 

acoountwhere  ,         ,  ,    ,    ,  ,  n        i        •  •  t   ^  i 

the  Act,  1888,  be  taken  as  settled  that  only  aocountB  for  the  six  years  immediately 

8.  8,  applies,     preceding-  the  issue  of  the  writ  will  be  ordered:  How  v.  Winterton, 

1896,  2  Ch.  626;  No.  2,  S.  C.  79  L.  T.  at  p.  344,  n.;  but  an 

express  trustee  suhmittiug  to  account  was  held  liable  to  account  for 

all  money  received,  as  well  beyond  six  years  as  within  that  period: 

North  American  Land  Co.\.  Wafkins,  1904,  1  Ch.  242;  see  Knox 

V.  Gge,  L.  E.  5  H.  L.  656;  and  it  is  instructive  to  observe  that  the 

principle  upon  which  the  account  in  Knox  v .  Gye  proceeded  ought 

also  to  apply  in  the  case  of  trust  accounts,  and  it  would  follow  that, 

inasmuch  as  sect.  9  of  the  Act  (19  &  ^0  Vict.  c.  97)  provided  that 

"  no  claim  in  respect  of  a  matter  which  arose  more  than  six  jears 

before  suit  shall  be  enforced      .      .  by  reason  only  of  some 

other  matter  or  claim  GOmpi-ised  in  the  same  account"  [which  has 

been  construed  in  Knox  v.  Gye  (at  p.  672)  as  being  equivalent  to 

"  that  would  have  been  comprehended  in  the  same  account "] 

"  having  arisen  within  six  years  before  ....  suit,"  the  subsequent 

receipt  of  income  liable  to  be  accumulated  after  the  period  for 

accumulation  is  passed  would  not  prevent  the  statute  affording  a 

good  defence  if  six  years  had,  in  fact,  run  since  the  period  had 

expired.    This  point  seems  not  to  have  been  dealt  with  in  How  v. 

Winterton,  supra:  see  106  L.  T.  Newspaper,  p.  118.    The  proper 

form  of  order  for  accounts  in  actions  where  the  Act  of  1888  is  in  part 

a  defence  may  be  gathered  from  the  report  in  How  v.  Winterton, 

No.  2  (reported  in  a  footnote  to  Re  Dames,  Ellis  v.  Roberts,  79 

Accounts  for    L.  T.  344),  where  the  account  was  expressly  limited  to  six  years 

before^tion    ^^°™  ^^^  ^^^^^  °^  writ,  and  the  amount  in  the  trustee's  hands  at  the 

and  an  in-       date  when  the  account  cominenced  was  directed  to  be  ascertained  by 

amouirt'iu°       ^^  inquiry,  and  not  by  taking  the  pre-existing  accounts.    Stated 

hand  at  com-    shortly,  the  inquiry,  when  answered',  will  show  the  first  iteni  on 

the  receipt  side  of  the  account,  and  the  rest  of  the  receipts  and 

disbursements  properly  appearing  in  the  account  will  cover  a  period 

of  six  years  only  from  the  date  of  the  writ.    Re  Davies  (supra)  was 

a  case  where  comlnon  accounts  only  were  sought,  and  it  may  be  that 

in  such  oases  the  aooounts  heyond  a  period  of  six  years  may  have  bo 

be  brought  in,  though  the  account  for  six  years  only  will  be  taken 

strictly  and  vouchei-s  called  for.     It  is  remarkable,  however,  that 

in  that  case  a  balance  was  admitted  to  be  ia  the  hands  of  the  trustee. 

Thus  the  Act  of  1888  would  seem  not  to  have  been  applicable,  and 

the  subsequent  order  in  How  v.  Winterton,  as  reported  (sub  nom. 

How  y.  Winterton,  No.  2)  in  79  L.  T.  344,  was  not  brought  to  the 

notice  of  Kekewich,  J.;  compare  the  report  of  Re  Dames  in  1898, 
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2  Ch.  14'2,  Avith  the  report  of  the  same  case  in  79  L.  T.  344;  Eoche- 
foKCiiuIdy.  Bomtead,  1897,  1  Ch.  196;  Betjemamir.  Betj&mcmii, 
1895,  2  Ch.  474;  North  American  Land  Co.  v.  Watkins,  1904, 
1  Ch.  243,  and  other  cases  referred  to,  ante,  p.  593,  where  accounts 
extending  over  a  long  period  were  directed;  but  in  all  of  these 
cases  the  Act  of  1888  did  not  apply. 

So  where  a  trustee  is  liable  to  refund  the  amount  of  the  income  income  tax 
tax  which  he  ought  to  hare  deducted  from  au  annuity,  the  Act  bars  ""''  ^«'i"<''^*^' 
all  claims  against  him  beyond  six  years  except  in  the  case  of  an 
annuity  given  to  himself:  Be  Sharp,  1906,  1  Ch.  793. 

The  bankruptcy  of  the  trustee,  if  governed  by  the  Bankruptcy  Bankruptcy 
Act,  1869,  will  not  bar  the  claim  of  a  cestui  que  trust  for  an  °*t™st<'^- 
account:  IRocTiejoucauld  v.  Boustead,  sup'a. 

The  Act  of  1888  has  not  altered  the  principles  which  guide  the  When  time 
Court  in  fixing  the  time  when  the  statute  begins  to  run. 

In  cases  of  breach  of  trust  time  'runs  as  from  the  breach,  but  only 
ag'ainst  a  beneficiary  in  possession,  and  consequently  a  tenant  for 
life  may  be  barred  after  six  years  though  the  remaindermen  are 
entitled  to  an  order  on  the  trustees  to  replace  the  capital.  In  such 
cases  where  the  loss  is  replaced  by  the  trustees,  they  are  entitled  to 
the  income  during  the  life  of  the  tenant  for  life:  Re  Fountaine, 
1909,  2  Ch.  382.  In  cases  of  concealed  fraud,  time  runs  from  the 
discovery  of  the  fraud:  see  ante,  p.  610. 

In  an  action  by  one  trustee  against  his  oo-trustee  for  contribution,  As  between 
time  will  not  run  until  the  claim  by  the  cestui  que  trust  which  gives  *^,"^*^,f 
rise  to  the  right  of  contribution  is  established:  Robinson  v.  Harlan 
(1896,  2  Ch.  415),  where  Stirling,  J.  (at  p.  426),  points  out  that 
the  principles  which  apjjly  mth  regard  to  co-suretira  are  equally 
applicable  as  between  co-trustoes;  thus  it  would  follow  that  where 
one  of  two  trustees  had  by  payments  kept  the  rights  of  a  cestiii 
que  trust  alive,  and  ultimately  was  made  liable  at  the  suit  of  the 
cestui  que  trust,  the  co-trustee  would  be  liable  in  an  action  for 
contribution  within  six  years  from  the  date  ^^-hen  the  first  trustee 
was  damnified:  Gardner  v.  Brooke,  1897,  2  Ir.  R.  6;  Wolmers- 
hausen  v.  GulUck,  1893,  2  Ch.  514;  but  different  principles  apply 
when  one  trustee  is  also  a  beneficiary  and  profits  by  the  breach 
of  trust,  then  the  right  of  contribution  is  gone:  Chilling  worth  v. 
Chamhers,\m&,\  Ch.  685. 

As  we  have  just  seen,  the  statute  docs  not  run  against  a  bene-  Remainder- 
ficiary  until  the  interest  of  the  beneficiary  is  in  possession;  thus,  '"''"■ 
though  tenant  for  life  may  be  barred  the  remaindermen  may  have 
the  statutory  period  within  which  to  sue  as  from  the  termination 
of  the  life  estate. 
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New  title.  It    eeems    that   a    beneficiaiy    who    has    been    in    possession 

more  than  six  jears  but  who  acquires  a  new  title  within  the 
six  years  is  not  barred.  Thus,  in  Mara  v.  Brmme  (1895,  2  Ch. 
69,  not  reversed  on  this  point),  A.  was  tenant  for  life  during  joint 
lives,  and,  by  resulting  trust,  tenant  for  life  in  remainder  during^ 
her  own  life;  and  though  she  was  barred  as  to  her  first  estate,  she 
could  maintain  an  action  against  her  trustee  as  tenant  for  life' 
during  her  own  life:  see  Re  Somerset,  Somerset  v.  Poulett,  1894, 
1  Ch.  231.  The  proviso  to  clause  (b)  applies  to  the  whole  of  the 
sub-section:  Re  AUsop,  1914,  1  Ch.  1. 

The  sub-sect.  2  of  sect.  8  of  the  Act  of  1888  introduces  no  new 
principle.  Sub-sect.  3  limits  the  operation  of  the  statute  to 
actions  commenced  after  1st  January,  1890. 

Acknowledgment.] — There    are    in    each    of    the    Statutes    of 
Limitations  provisions  excluding  the  operation  of  the  Act  where 
the  right  has    been  acknowledged  before  the  expiration  of  the 
statutory  period.     The  title,  after  being  extinguished  by  Statutes 
of  Limitations  as  to  real  estate,  cannot  be  restored  by  an  acknow- 
ledgment by  the  person  in  possession  who  has  acquired  as  good  a 
No  acfcaow-     title  as  if  a  conveyance  had  been  made  to  him,  i.e.,  an  acknow- 
aftCTstatnte     ledgment  after  the  statute  has  run  cannot  take  the  case  out  of  the 
has  run.  statute  if  made  by  a  person  taking  his  title  from  the  adverse 

possessor:  Re  Alisoii,  Johnson  v.  Monnsey,  11  C.  D.  284;  and  see 
Re  McClnre  and  Garrett,  1899,  1  Ir.  R.  225;  Markivick  v  Hard- 
ingham,  15  C.  D.  339;  but  see  Bunting  v.  Sargent,  13  C.  D.  330; 
and  therefore,  where  a  tenant  in  common  has  gained  under  the 
statute  au  adverse  title  to  another  share,  he  does  not,  by  payment 
of  rent  or  by  subsequent  acknowledgment,  restore  the  extinguished 
title:  Sanders  v.  Sanders,  19  C.  D.  373;  Re  Hobbs,  Hobbs  v. 
Wade,  36  C.  D.  553;  see  Lyell  v.  Kennedy,  18  Q.  B.  D.  796,  814; 
14  A.  C.  437. 

Payment  of  interest  cannot  be  treated  as  an  acknowledgment 
in  respect  of  capital.  Thus,  payment  of  interest  by  a  trustee  of  a 
settled  fund  to  a  tenant  for  life  does  not  constitute  an  acknowledg- 
ment that  the  capital  is  intact:  Be  Foimtaine.  1909,  2  Ch.  382. 

A  claim  for  general  administration  when  barred  by  the  statute 
cannot  be  re^aved  by  any  subsequent  part  payment  or  acknow- 
ledgment: Re  Johnson,  Sly  v.  Bluke,  29  C.  D.  964,  974;  but  a 
claim  in  respect  of  any  part  of  an  estate  received  within  the 
statutory  period  wiU  be  held  good:  Re  Johnson,  supra;  Re  Jane 
Dcms,  1891,  3  Ch.  119, 
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Where  real  estate  beeomes  assets  under  3  &  4  Will.  4,  c.  104,  Aoknowledg- 
f or  the  paymeait  of  the  debts  of  the  testator  if  there  is  a  tenant  for  tenant  for  life 
life  in  possession  of  it,  he  is  bound  to  keep  down  the  interest  on  ™  possession, 
the  debt,  and  his  payment  of  it  is  an  admission  or  acknow'ledg- 
ment  as  against  the  remainderman  to  prevent  the  running  of  the 
statute:  Roddam  v.  Morley  (1  D.  &  J.  1),  followed  in  Re  Chant, 
Bird  V.  Godfrey  (1905,  2  Ch.  225),  and  Re  Lacey,  Howard  v. 
Light  foot  (1907,  1  Ch.  330),  where  it  was  held  that  payment  of 
interest  by  specific  devisees  of  part  of  property  subject  to  mort- 
gage kept  the  mortgagee's  right  of  action  alive  against  specific 
devisees  of  other  part  of  the  property.     But  payment  of  interest  Payment  by 
or  part  payment  by  a  person  not  liable  to  pay,  or  his  agent,  is  not  fja^e"  "°* 
a  sufficient  acknowledgment  under  sect.  5  of  3  &  4  Will.  4,  c.  42: 
Roddam  v.  Morley,  supra. 

A  payment  of  interest  or  other  act,  by  a  person  who  has  ceased  Payment  by 
to  be  the  agent  of  him  who  is  liable  to  pay  or  against  whom  the  ^^™  ' 
claim  is  made,  is  not  an  effectual  acknowledgment:  Newbould  v. 
Smith,  33  C.  D.  127;  14  A.  C.  423.  But  although  an  acknow- 
ledgment may  exclude  the  statute  if  made  by  an  agent,  the 
employment  of  the  agent  ceases  on  the  bankruptcy  of  the  prin- 
cipal, unless  renewed,  and  an  acknowledgment  by  the  agent  after- 
wards made  is  ineffectual:  MarhuicJc  v.  Hardingham,,  15  C.  D. 
339. 

If  the  payment  relied  on  as  preventing  the  operation  of  the  Payment  by 
statute  is  not  an  actual  payment,  because  the  debtor  is  himself  g„™yg^  ^^ 
the  person  to  receive  the  interest,  which  is  the  common  case  of  a  estate, 
covenant  by  a  settlor  in  a  marriage  settlement,  then  time  will 
begin  to  run  only  from  his  death  (MilU  v.  Borthwick,  35  L.  J. 
Ch.  31)  or  the  forfeiture  of  the  life  interest,  if  forfeitable:  Re 
Keays,  Ir.  R.  3  Eq.  659.  If,  however,  he  has  covenanted  to 
transfer  stock  to  trustees,  reserving  a  life  interest  in  it,  but  has 
failed  to  make  the  transfer,  time  runs  as  against  him  from  the 
date  of  the  settlement,  since  no  payment  of  interest  under  the 
covenant  (of  which  he  has  made  himself  a  trustee)  has  been  made 
to  him  at  all:  Spickernell  v.  Hotham,  Kay,  669;  Mills  v.  Borth- 
vnck,  supra;  Stone  v.  Stone,  5  Ch.  74.  The  payment  of  interest 
by.  the  devisee  of  mortgaged  lands  keeps  alive  the  right  of  the 
mortgagee  as  against  the  residuary  personal  estate  of  the  original 
mortgagor  and  ousts  the  statute.  The  residuary  legatees  are  not 
persons  "claiming  through  a  trustee"  within  sect.  8  of  Act  of 
1888:  Leahy  y.  Be  Moleyns,  1896,  1  Ir.  R.  206;  distinguishing 
Blake  v.  GaU,  32  C.  D.  571.     Where  the  person  liable  to  pay 
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interest  on  a  mortgage  is  also  entitled  as  tenant  for  life  to  receive 
the  rents  of  the  mortgaged  property,  since  the  statute  requires  a 
person  to  pay  and  a  person  to  receive  (Burrell  v .  Egremont,  7  Bea . 
205),  the  receipt  by  the  tenant  for  life  does  not  bar  the  right  of 
those  in  whom  the  mortgage  is  vested:  Topham  v.  Booth,  35 
C.  D.  607;  cf .  Barcroft  v.  Murphy,  1896,  1  Ir.  R.  590.  It  has 
been  held  that  where  the  tenant  for  life  under  a  trust  of  a  sum 
charged  on  land  is  also  the  devisee  of  the  land,  the  tenant  for  life 
not  being  liable  to  pay  anything,  time  runs  against  the  trustees  in 
respect  of  the  charge:  Re  England,  1895,  2  Ch.  100,  820;  Be 
Allen,  Bassetf  v.  Alhn,  1898,  2  Ch.  499;  see  ante,  p.  623. 

Where  the  person  liable  to  pay  a  legacy  is  himself  the  legatee, 
no  question  of  limitation  arises;  and  thus,  an  executor  having  the 
assets  in  his  hands,  he  cannot  sue  himself,  and  the  legacy  is  kept 
alive:  Binns  v.  yichols,  2  Eq.  256;  see  Re  Pardoe  (1906,  1  Ch. 
265),  where  the  principle  was  applied  in  the  case  of  an  intestate's 
estates  under  23  &  24  Vict.  c.  38.  And  a  trustee  for  sale  of 
residue,  out  of  which  he  is  entitled  to  a  legacy,  is  in  a  similar 
position:  Re  Blachford,  Blackford  v.  Worsley,  27  C.  D.  676. 

Where  mortgagees  are  on  the  face  of  the  mortgage  deed  shown 
to  be  trustees,  neither  of  them  has  any  separate  interest,  and  there- 
fore sect.  28  of  3  &  4  WiU.  4,  c.  27,  does  not  give  any  effect  to 
an  acknowledgment  made  only  by  one  of  them:  Richardson  v. 
Younge,  6  Ch.  478.  And  generally  an  acknowledgment  by  one 
trustee  do&s  not  prevent  his  co-trustees  from  setting  up,  the  statute: 
Dickenson  v.  Temdale,  1  D.  J.  &  vSm.  52:  and  is  not  a  good 
acknowledgment  under  sect.  42:  Astbury  v.  Asthury,  1898,  2  Ch. 
Ill;  but  an  executor  in  his  capacity  as  such,  making  an  acknow- 
ledgment will  bind  his  co-executors:  Re  Macdonald,  Dick  v. 
Eraser,  1897,  2  Ch.  181.  If  a  co-surety  pays  money  under  the 
suretyship,  his  fellow  sureties  are  liable  to  him  for  contribution 
within  six  years  from  the  payment,  although  at  the  date  of  the 
action  for  contribution  the  defendant  surety  who  has  paid  nothing 
has  a  complete  defence  on  the  statute  against  any  claim  by  the 
principal  creditor:  Wolmershamen  v.  Gullick,  1893,  2  Ch.  514; 
thus,  payments  by  one  co-surety  may  keep  alive  the  debt  (in  so 
far  as  the  right  for  contribution  extends)  to  the  prejudice  of  the 
other  surety:  Gardner  v.  Brooke,  1897,  2  Ir.  E.  6.  The  same 
principles  as  regards  contribution  or  indemnity  apply  as  between 
co-trustees:  Robinson  v.  Hwkin,  1896,  2  Ch.  415,  at  p.  426. 

..\.s  to  the  form  in  wliich  an  acknowledgment  of  a  debt  may  be 
made,  and  the  doctrine  that  it  must  import  an  absolute  promise 
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to  pay  it,  see  Green  v.  Hmnphreys,  26  C.  D.  474,  and  the  cases 
there  cited:  Firth  v.  SIi»rjshy,  58  L,  T.  481;  HarlocTc  v.  Ashhury, 
19  C.  D.  at  p.  548;  PryJce  v  HiJl,  79  L.  T,  738;  the  principle 
seems  to  be  that  a  mere  acknowledgment  of  the  debt  implies  in 
law  a  promise  to  pay,  but  an  acknowledgment  coupled  with  an 
express  conditional  promise,  and  the  condition  remaining  un- 
performed, will  not  take  the  case  out  of  the  statute:  Mowhray  v. 
Appleby,  80  L.  T.  805;  cf.  Cooper  v.  Kmdall,  1909,  1  K.  B. 
405;  Be  Bethell  B.  v  B.,  34  C.  D.  561;  Be  Wohnershausen, 
62  L.  T.  541;  and  see  Darby  &  Bosanquet,  Pt.  I.,  Chap.  IV. 
A  statement  in  an  affidavit  for  probate  has  been  held  not  to  be  an 
acknowledgment:  Be  Beavan.  1912,  1  Ch.  196. 

The  right  of  a  cefitui  qve  trust  is  kept  alive  by  the  issue  of  a  Action  keeps 
writ  in  an  action  before,  though  not  served  until  just  after,  the  "^ 
expiration  of  the  statutory  period  of  limitation:  see  Coppin  v. 
Gray,  1  Y.  &  C.  C.  C.  205:  Purcellx.  Blennerhmsett,  3  J.  &  L. 
24;  Byron  v.  Cooper,  11  CI.  &  F  556;  and  if  the  writ  be  amended 
the  time  will  be  probably  calculated  as  from  the  issue  of  the 
original  writ:  see  Byron  v.  Cooper,  supra.  But  the  plaintiff 
must  proceed  with  due  diligence,  for  his  right  to  relief  may  be 
disregarded  if  he  is  guilty  of  excessive  delay:  Coppin  v.  Gf-ay, 
svpra;  Forster  v    Thompson,  4  Dr.  &  War.  303. 

It  is  now  necessary  that  the  Statute  of  Limitations,  if  relied  Pleading 
on,  should  be  pleaded:  E.  S  C,  Ord.  XIX.  r.  15.  Where  upon 
originating  summons  a  question  is  raised  under  Ord.  LV  as  to 
whether  a  defendant  is  a  creditor,  the  residuary  legatee  should  be 
made  a  party,  and  he  may  insist  upon  the  statute  being  set  up 
by  the  legal  personal  representative:  Be  Wenham,  Hunt  v. 
Wenham.  1892.  3  Ch.  59:  Bvilgett  v.  Bvdgett,  1895,  1  Ch.  at 
p.  217. 

If,  in  such  a  case,  the  executor  or  trustee  does  not,  or  is  too  late 
to,  set  up  the  statute,  no  other  creditor  or  residuary  legatee  can 
raise  the  defence:  Briggs\.  Wihon,  5  D.  :M.  &  G.  12,  21;  Fuller 
V.  Bedinan,  26  Bea.  614;  but  cestui-s  que  trust  of  specifically 
devised  real  estate  can  do  so:  Be  Lacey.  1  Ch.  330. 

However  harsh  the  application  of  the  statute  may  appear  to  be,  Costs  where 
the  Court  does  not  refuse  costs  to  a  successful  defendant  who  pleaded, 
pleads  it,  since  it  is  a  complete  defence  in  every  respect  to  the 
claim:  Boaturight  v.  Soaticright,  17  Eq.  71,  75.    X^otwithstand-  Trustees' 
ing  that  trustees'  costs  arc  statute-barred  they  may  be  allowed  ooste.*'  *"^ 
by  the  taxing  master:  Budqetf  v.  Budgett,  1895,  1  Ch.  202;  this 
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proceeds    on    the    principle   that    a   trustee    is    entitled    to    full 
indeninitv  out  of  the  trust  estate;  Ibid,  at  p.  '317 

Account  of  Rents  and  Profits.] — In  oases  where  the  Trustee 
Act  of  188s  applies,  the  Umit  of  six  rears  from  issue  of  writ 
is  iixed:  How  v.  Winferton,  1896,  2  Oh.  626;  see  ante,  pp.  593, 
620.  In  eases  where  the  Act  does  not  apply,  the  person  claim- 
ing under  an  equitable  title  will  usually  have  an  account  from 
the  time  his  title  accrued,  or  (as  in  Stwffis  v.  Morse,  3  D.  &  J. 
1)  from  the  time  when  the  conveyance  was  made  to  a  purchaser: 
see  Rochefoucauld  v.  Boustead,  1897,  1  Ch.  196.  In  ordinary 
eases,  where  the  plaintiff  is  not  strictly  a  cestui  qiie  trust,  and  in 
the  absence  of  fraud  or  infancy,  the  Court,  on  the  analogy^  of  the 
Statute  of  Limitations,  will  restrict  the  account  to  six  years  from 
action  brought:  Hicls  v.  Sallitt,  3  D.  M.  &  G-.  782;  Morgan  v. 
Morgan,  10  Eq.  99;  Hiclman  v.  VpsaU.  4  Ch.  D.  144:  Thomson 
V.  Eastivood;  2  A.  C.  216,  241. 

Delay  will  also  ha^'e  the  effect  of  restricting  the  account  to  the 
date  of  bringing  the  action:  Wright  v.  Chard,  4  Dr.  673;  1 
D.  F.  &  J.  567;  Thomson  v.  Eastwood,  2  A.  C.  216,  241:  cf. 
Rochefoucanid  v.  Boustead,  1897,  1  Ch.  196. 
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CHAPTER  XXXVII. 

THE    CROWN — ESCHEAT — EIGHT    TO    PERSONALTY    UNDISPOSED    OF — 
FELONY — ALIENS . 

A  TRUST  of  land  declared  by  the  Crown  must,  before  the  Statute  Declaration 
of  Uses,  have  been   (Sand.  213)  by  letters  patent;    a   grant  of  Cfotto. 
freeholds  or  a  surrender  of  copyholds  to  the  Crown  must  be  by 
deed  enrolled:  Chitty,  Prerog.  of  the  Crown,  391. 

The  Crown  is  not  bound  by  a  statute  in  which  it  is  not  named  Crown  not 
—e.g.,  the  Land  Transfer  Act,  1897:  Be  Hartley,  1899,  P.  40—  ^,tZi^^ 
and  probably  not  by  the  Statute  of  Frauds,  and  ^vas  therefore  held 
entitled  to  declare  a  trust  in  the  nature  of  a  superstitious  use  by 
parol:   AdUngton  v.   Cann,  3  Atk.   147;    cf.   R.  \.  Partington, 
1  Salk.  162.      The  Crown  not  being-  bound  by  statute,  a  grant  of  LandTrajisfev 
administration  in  ordinary  form  will  not  affect  the  real  estate  as 
against  the  Crown :  Be  Hartley,  supra ;  Be  Ball,  1902,  W   X .  226 . 

Under  the  Settled  Land  Act,  1882,  s.  58  (iii),  a  person  entitled  Settled 
to  a  base  fee,  although  the  reversion  is  in  the  Crown,  has  the  powers 
of  a  tenant  for  life  under  the  Act,  and  the  exercise  of  his  powers 
binds  the  Crown.  Where  a  tenant  for  life  sold  land  under  the 
Act,  and  the  Crown  was  entitled  in  remainder,  the  trustees  were 
treated  as  holding  the  capital  moneys  as  hona  vacantia  for  the 
Crown:   Be  Bond,  Panes  v.  Att.-Gen.,  1901,  1  Ch.  15. 

As  has  been  already  stated,  the  Crown  is  not  affected  by  the  Trustee  Acts. 
Trustee  Acts,  1850, 1852  and  1893 :  Be  Taylor's  Agreement  Trusts, 
1904,  2  Ch.  741. 

Where  the  legal  estate  in  property  has  become  vested  in  the  When  the 
Crown  by  statute  or  by  operation  of  law,  the  trust  may  be  decreed  tru°7e" '"  ^ 
against  it  on  petition  of  right:  see  the  Petitions  of  Right  Act,  Petition  of 


ria-l 
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1860:    Be  Holmes,  2  J    &  H.   527;    Windsor  Railway  Co.   v 
Beg.,  11  A.  ('.  607      It  seems  doubtful  whether  legal  estates  are 
hona  vacantia,   and   so  vest  in  the   Crown   unless  the  beneficial 
interest  also  passes:  Be  Taylor's  Agreement  Trusts,  1904,  2  Ch. 
737,  741;   see  the  judgment  of  Mr.  Justice  Blackburn  in   Bus-  Treatie.s. 
tomjet'y.  Berj.  (1  Q.  B.  D.  487,  495;  2  Q.  B.  D.  69,  74),  where, 
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upon  appeal,  the  Court,  -without  deciding  the  general  question 
whether  the  Crowu  can  be  a  trustee,  considered  that  in  all  that 
relates  to  the  making  and  performance  of  a  treaty  with  another 
sovereign  the  Crown  is  not  to  he  treated  either  as  a  trustee  or  an 

Prize  money,  agent  for  any  subject  whatever;  and,  although  the  Crown  may 
create  a  trust  of  prizes  taken  iu  war  (see  Alexander  v.  Diike  of 
Wellington,  2  E.  &  M.  35;  54  Geo.  3,  c.  86,  s.  2;  2  &  3  Vict. 
0.  53,  s.  2)  by  a  grant  distinctly  vesting  a  fund  in  trustees  with 
an  intention  to  create  a  trust  {Broivn  v.  Harris,  13  Ves.  552),  the 
intention  must  clearly  appear  upon  the  face  of  the  grant  itself: 
Alexander  v.  Dnke  of  Wellington,  2  R.  &  M.  35 ;  and  the  mere  use 
of  the  words  "  in  trust "  is  not  alone  sufficient:  Kinloeh  v.  Secretary 

Agents  of  the  of  State  foT  India  (7  A.  C.  619),  where  a  grant  by  the  Crown  of 

^^'^-  booty  of  war  to  the  Secretary  of  State,  "in  trust"  to  distribute  it 

amongst  the  persons  found  entitled,  was  deemed  to  constitute  him 
an  agent  only  for  the  distribution  of  the  fund,  and  not  to  operate 
as  a  transfer  of  property,  or  to  create  a  trust  enforceable  by  the 
Court. 

Money  voted         ^01'  '^iU  money  voted  by  Parliament  for  the  service  of  a  public 

for  public         department  create  a  trust  in  the  minister  in  charge  of  that  depart- 
servioe;ofScer        '^  i-t-ii  t  ■  •     ■  ii., 

or  agent  of       ment  for  the  individuals  employed  in  it,  unless  it  is  voted  for  the 

trustee  benefit  of  specified  persons:  GrenriUe-Mitrray  v.  Clarendon,  9  Eq. 

1 1 ;  and  if  money  is  in  the  hands  of  an  agent  of  the  Crown,  arising 
under  a  contract  for  the  construction  of  public  works,  the  con- 
tractors or  their  assigns  cannot  bring  an  action  for  it  against  the 
agent  without  making  the  Cro-mi  a  party,  since  the  agent  cannot 
constitute  himself  a  trustee  of  the  money  against  his  principal: 
Wright  v.  Mills,  63  L.  T.  186. 

Proof  of  trust  A  grant  of  a  pension  by  the  Crown  to  an  individual  is  a  matter 
of  bounty:  and  the  Eoyal  intention  that  he  should  take  it  upon 
trust  for  another  must  be  proved  by  the  most  cogent  evidence: 
Fordyce  v.  Willis,  3  B.  C.  C.  577 

No  trust  of  a        There  can  be  no  trust  of  a  peerage,  which  is   a  possession 

peerage.  personal  to  the  grantee:  Buckhurst  Peerage,  2  A.  C.  1. 

Sovereign  The  Sovereign  has  a  common  law  and  a  statutory  right  to  make 

can  make  a  -ii  i  ^i.        i.      i  „    ,  . 

,Till.  a  Will,  and  thereby  to  create  trusts  of  the  privy  purse,  of  moneys 

not  devoted  to  the  public  service,  and  of  property  held  by  him 

otherwise   than    in   right   of   the    Crown:    39    &    40    Geo.    3, 

c.  88,  s.  10. 

^  uita.ble°*  In  the  case  of  death  intestate  and  without  an  heir  before  the 

estate.  Intestates'   Estates  Act,  1884,  the  equitable  estate  of  a  cestui 

^^oceeds  of      que  tritst  in  land,  or  in  the  proceeds  of  sale  of  land  devised  upon 
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trust  for  conversion,  did  not  escheat  to  the  Crown,  but  vested 
beneficially  in  tlie  trustee:  Taylor  v.  Haygwth,  14  Sim.  8,  16; 
and  seo  Re  Lashmar,  1891,  1  Ch.  259.     By  sect.  4  of  that  Act,  intestates' 
however,  it  is  provided,  that  "where  a  person  [after  August  14,  ^^gt*"^ 4*;*' 
1884]  dies  without  an  heir  and  intestate  in  respect  of  any  real  escheat, 
estate,  consisting  of  any  estate  or  interest,  whether  legal  or  equit- 
able, in  any  incorporeal  hereditament,  or  of  any  equitable  estate 
or  interest  in  any  corporeal  hereditament,  whether  devised  or  not 
devised  to  trustees  by  the  will  of  such  person,  the  law  of  escheat 
shall  apply  in  the  same  manner  as  if  the  estate  or  interest  above 
mentioned  were  a  legal  estate  in  corporeal  hereditaments":   see 
fie  Wood,  Att.-Gen.  v.  Anderson  (1906,  2  Ch.  596),  a  case  where 
the  balance  of  proceeds  of  a  sale  directed  by  the  testator  for  paj— 
ment  of  debts  was  held  to  escheat;    and  see  fie  Bond,  1901,  1 
Ch.  15. 

On  death  of  a  person  intestate  without  leaving  any  next  of  kin,  intestacy 
the  Crown  takes  the  personal  estate,  even  though  the  intestate  was  '"'^ere  m) 
domiciled  abroad,  provided  the  personalty  is  within  the  jurisdiction  and  no  legal 
of  the  English  Court:  fie  Barnett's  Trusts  (1902,  1  Ch.  847);   representa- 
seo  also  Be  Boiid,  Panes  v.  Att.-Gen.,  1901,  1  Ch.  15;  cf.  Be  ti^e. 
Higginson  and  Dean,  1899,  1  Q.  B.  at  p.  329.    As  to  real  estate,  Effect  of 
the  land  will  escheat  to  the  Crown,  and  a  grant  of  administration  LandTransfer 
to  the  Treasury  solicitor  or  the  Crown's  nominee  will  be  confined 
to  the  personal  estate  of  the  intestate:  fie  Hartley,  1899,  P.  40; 
and  the  Land  Transfer  Acts  do  not  affect  the  Crown's  right  to  any 
escheat  or  forfeiture:  Act,  1875,  s.  105. 

The  Crown  is  also  entitled  to  the  equitable  interest  in  personal  Equitable 
estate,  as  against  the  executor,  if  it  appears  he  is  trustee  and  there  "rsonalty. 
are  no  next  of  kin:  see  fie  Higginson  and  Dean,  1899,  1  Q.  B.  at 
p.  329. 

By  11  Geo.  4  &  1  Will.  4,  c.  40,  an  rxecutor  is  constituted  a  Executor  a 
trustee  "in  respect  of  any  residue  not  expressly  disposed  of"  for  ne°°tofldn 
the  persons  (if  any)  entitled  under  the  Statute  of  Distributions  if  any. 
(see  Stewart  v.  Steirnrf,  15  Ch.  D.  539,  544),  unless  an  intention  wheneie- 
is  manifest  from  the  will  itself,  without  the  aid  of  parol  evidence,  ^g^fi*^^Uy_ 
that  he  should  take  beneficially:  Love  v    Gaze,  8  Bea.  472;  Juler 
v.  Juler,  29  Bea.  34;  Traversv.  Trovers,  14  Eq.  275;  see  Harrison 
X.  Harrison  (2  H.  &  Al.  237)  and  Fuge  v.  Fiige  (27  L.  E.  Ir.  59), 
where  the  executors  v.eve  held  to  take  beneficially. 

The  rule  established  by  the  old  law  as  to  executors  being  trustees 
of  undisposed  of  residue  must  not  be  extended  beyond  tlie  cases 
which  establish  it:  Att.-Gm.  v.  Jefferys,  1908,  A.  C.  411. 
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The  Act  applies  only  tx)  those  cases  where  the  executor  would 
have  taken  the  residue  virtute  officii ;  and  the  question  whether  a 
devisee  is  to  take  as  trustee  or  executor  only,  or  to  have  a  beneficial 
interest  under  a  will,  is  still  a  question  of  intention,  to  be  ascertained' 
from  the  will  itself:  Williams  v.  Arkle,  L.  R.  7  H.  L.  606,  616; 
cf.  Re  West,  1900,  1  Ch.  at  p.  88;  Be  Lacy,  1899,  2  Ch.  at 
p.  158.  The  Act  only  applies  to  cases  where  there  is  a  ban© 
appointment  of  executors,  and  has  no  application  where  there  is 
an  express  gift  of  residue  which  fails:  Re  Rohy,  1908,  1  Ch.  71. 

The  Act  has  also  no  operation  where  there  are  no  next  of  kin. 
The  executor  will,  therefore,  still  be  entitled  beneficially  as  against 
the  Crown  to  the  undisposed  of  residue  of  personalty,  unless  there 
is  "a  plain  implication  or  a  strong  presumption  that  he  shuU  not 
so  take":  Ellcoch  v.  Mapp,  3  H.  L.  C.  492,  506;  and  see  Pratt 
v.  Sladdeii,  14  Ves.  193,  197.  Where,  however,  the  executor  is 
excluded  by  any  of  the  rules  about  to  be  refeiTed  to,  he  becomes  a 
trustee  for  the  Crown:  Re  Bacon,  Camp  v.  Coe,  31  C.  D.  460, 
463;  Re  Higginson  and  De-an,  1899,  1  Q.  B.  at  p.  329;  and  the 
Crown  takes  on  the  principle  that  the  property  is  bona  vacantia : 
see  Re  Bond,  Panes  v.  Att.-Gen.,  1901, 1  Ch.  16;  and  ante,  p.  140. 

The  presumption  that  the  executor  is  not  intended  to  take 
beneficially  arises  where  a  legacy  is  given  to  him:  Re  Lacy,  1899, 
2  Ch.  at  p.  160;  Re  Glukman,  1907,  1  Ch.  171;  and  this  is  so, 
even  though  he  takes  as  one  of  a  class;  Abbott  v.  Abbott,  6  Ves. 
343. 

But  the  right  of  the  executor  is  not  barred  where  the  executor's 
wife  takes  the  legacy:  Fruer  v.  Bouquet,  21  Bea.  33;  Wilson  v. 
Ivat,2\es.  Sen.  166;  nor  where  it  is  given  for  life  with  remainder 
over:  Granville  v.  Beaufwt,  IP  W.  114;  nor  where  the  bequest 
is  by  will  and  the  appointment  by  codicil:  Langham  v.  Sandford, 
2  Mer.  6,  21;  nor  where  the  bequest  is  a  contingent  reversionary 
interest:  Lynn  v.  Beaver,  T.  &  R.  63. 

Where  there  is  more  than  one  executor,  and  equal  legacies  are 
given  to  them  (Ommanney  v.  Butcher,  T.  &  R.  260,  269;  Salt- 
marsh  V.  Barrett,  3  D.  F.  &  J.  279,  286),  an  intention  is  shown 
that  they  shall  not  take  the  residue;  but  not  where  the  legacies  are 
unequal:  Griffiths  v.  Hamilton,  12  Ves.  298,  309;  Boivker  v. 
Hunter,  1  Bro.  C.  C.  328;  Re  Knowles,  Roose  v.  Chalk,  49 
L.  J.  Ch.  625;  nor  where  legacies  are  given  to  some  of  the 
executors  and  not  to  others:  Buffar  v.  Bradford,  2  Atk.  220,  222; 
Griffiths  v.  Hamilton,  12  Ves.  298;  nor  where  a  testator  gave  to 
each  of  three  executors  an  equal  pecuniary  legacy  and  to  two  of 
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them  specific  legacies  of  unequal  value:   Att.-Gen.  v.  Jefferys, 
1908, A.  C.  411. 

The  executors   are  trustees  where  the  testator  has  shown   an  Executor's 
intention  to  confer  an  office  only,  and  not  a  benefit:   Sadler  v.  oUarly 
Turner,  8   Ves.   617       And  so  a    direction    to    keep   "a  proper  official, 
account"  {Gladding  v.  Yapp,  o  Madd.  56);  the  insertion  of  an  gjyen  for 
indemnity  clause  in  favour  of  the  executor  (Saltnmrsh  v.  Barrett,  appointment. 
3  D.  F.  &  J.  279;  29  Bea.  474);  or  an  appointment  expressly 
to  see  that  the  "will  is  put  in  force"  {Androvin  v.  Poilblanc,  3 
Atk.  299),  have  been  considered  indications  that  the  executor  is 
to  take  the  burden  of  the  office  without  any  benefit. 

The  executors  take  as  trustees  where  the  testator,  while  showing  Failure  of 
an  intention  to  dispose  of  the  residue,  has  not  made  an  effectual  ^ispose'of*" 
disposition  of  it:  Meiice  v.  Mence,  18  Ves.  348;  Milnes  v.  Slater,  residue. 
8  Ves.  295,  308;  Taylor  v.  Haygarth,  14  Sim.  8,  12;   Cradock 
V.  Owen,  2  Sm.  &  G.  241;  Be  Roby,  1908,  1  Ch.  71.    And  this 
result   will    arise   where   the   whole   interest    of    the    testator    is 
bequeathed   upon    trusts   which   are   not   co-extensive   with   that 
interest:  Ellcock  v.  Mapp,  3  H.  L.  C.  492;  Dawson  v.  Clarice,  18 
Ves.  247;   or  where  there  is  a  trust  for  a  charity  void  under  the 
ISlortmain  Act :  Dacre  v.  Patrickson,  1  Dr.  &  Sm.  182;  Johnston 
v.   Hamilton,    11    Jur.    N.    S.    777;    Re   Wood,    Att.-Gen.    v. 
Anderson,   1896,   2   Ch.   596;    or  where   a  gift    over   after   an 
absolute  gift  is  void  for  repugnance:  Re  Wilcocks,  45  L.  J.  Ch. 
163;  or  in  case  of  lapse:  Bermet  v.  Batchelor,  3  Bro.  C.  C.  28. 

Executors  will  not  take  the  residue  where  they  are  expressly  Trust  clearly 
called  "executors  in  trust,"  or  the  gift  is  to  executors  upon  i^iiioated. 
indefinite  trusts:  Bead  v.  Snell,  2  Atk.  643;  Tezey  v.  Jamson, 
1  S.  &  S.  69;  Powells.  Merrett,  1  S.  &  G.  381;  Chester  v.  Chester, 
12  Eq.  444;  Re  West,  George  r.  Grose,  1900,  1  Ch.  84;  or 
"executors  and  trustees";  or  where  the  testator  has  otherwise 
"clothed  the  office  of  executor  with  a  fiduciary  character  for  all 
the  purposes  of  his  will":  per  May,  C.  J.,  Dillon  v.  Reilly,  9 
L.  R.  Ir.  57,  82;  and  see  Cradock  v.  Oioen,  2  Sm.  &  G.  241; 
unless  they  are  called  trustees  with  reference  only  to  specific 
trusts,  and  there  is  nothing  in  the  will  to  show  that  the. trust  is  to 
be  co-existent  with  the  executorship:  Pratt  v.  Sladden,  14  Ves. 
193;  Batteley  v.  Windle,  2  B.  C.  C.  31;  Russell  v.  Clotves,  2 
Coll.  648;  Re  West,  supra. 

So  where  a  testator  directed  that  the  residue  of  his  property 
after  payment  of  legacies  should  "be  at  the  discretion  of  my 
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executor  and  at  his  own  disposal,"  it  was  held  that  the  executor 
was  a  trustee  for  the  next  of  kin:  Be  RoimU,  1914,  2  Ch.  173. 
Felony.  By  gect.  48  of  the  Trustee  Act,  1893   (re-enacting  in  effect 

sects.  46  and  47  of  the  Trustee  Act,  1850),  legal  estates  are  no 
longer  liable,  by  reason  of  the  attainder  or  conviction  for  felony, 
of  the  trustee,  to  escheat  or  forfeiture  to  the  Crown,  or  to  any 
corporation  or  lord  of  a  manor,  or  to  the  administrator  of  the 
convict  appointed  under  the  Forfeiture  Act,  1870,  a.  48:  B,e  Levy 
and  Debenture  Corporaticm,  42  W..  E.  533.  The  Court  wiLL  direct 
an  inquiry  to  ascertain  the  fact  of  the  convict's  trusteeship,  and  has 
power,  under  sect.  25  of  the  Trustee  Act,  1893,  to  appoint  a 
new  trustee  in  his  place  and  to  make  a  vesting  order;  in  such  a 
case  the  Court  has  an  absolute  discretion  where  the  trustee  refuses 
to  retire:  Re  Dawson's  Trusts,  1899,  W.  N.  134. 

Escheat  and  forfeiture  on  felony  of  persons  beneficially  entitled 

are  abolished  by  33  &  34  Vict.  c.  23.     Outlawry,  which  was 

excepted  from  the  Act,  has  since  been  abolished:  see 42 & 43  Vict. 

Administrator  c.  59.     The  Crown  vests  their  property  in  an  administrator,  who 

beneiiciaf  ^^    holds  it  in  trust  for  the  felon,  or  his  heirs  or  representatives,  with 

interest,  but     powers  of  management  until  his  sentence  has  expired  or  has  been 

estates.  sufiered;    but  the  administrator  does  not  take  the  felon's  trust 

property  or  estate:  Re  Levy  atid  Debenture  Corporation,  supra; 

and  the  felon  can  transfer  a  trust  mortgage  without  the  aid  of  his 

Administrator  administrator:    Ibid.     Subject  to  the  powers    of  the    Act,    the 
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felon.  administrator    is    accountable   for   all   property    of    the    convict 

possessed  or  received  by  him  and  not  duly  administered  in  the 
same  manner  in  which  any  guardian  or  trustee  is  accountable  to  his 
ward  or  cestui  que  trust ;  and  if  the  administrator  sells  property 
of  the  convict  without  due  care  and  the  proper  exercise  of  a 
discretion,  and  loss  ensues,  he  will  be  personally  liable:  Carr  v. 
A?2dersori,  1903,  1  Ch.  90;  2  Ch.  279.  The  pubUc  trustee  may 
be  appointed  to  be  the  administrator;  see  Public  Trustee  Act, 
1906,  s.  2. 

Aliens.  The  Naturalization  Act,  1870  (33  Vict.  c.  14),  enables  an  alien 

to  hold  real  and  personal  property,  both  legally  and  equitably; 
but  the  Act  is  not  retrospective:  Sharp  v.  St.  Sauveur,  7  Ch. 
343;  De  Geer  v.  Stone,  22  C.  D.  243. 
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CHAPTER   XXXVIII. 

TKUSTS    OF,    AND    JURISDICTION    AS    TO,    FOKBIGN    PKOPEETY. 

'■  Thi;  Courts  of  Equitj-  iu  England  are,  and  always  have  been,  Jm-isdictiou 
Courts  of  conscience,  operating  in  personam,  and  not  in  rem;  and  '" p"''^""'""- 
in  the  exercise  of  this  personal  jurisdiction  they  have  always  been 
accustomed  to  compel  the  performance  of  contracts  and  trusts  as  to 
subjects  which  were  not,  either  locally  or  ratione  domicilii,  within 
their  jurisdiction  ' :  per  Lord  Selborue,  in  Eiving  v.  Orr-Eiving, 
9  A .  C  at  p .  40 .  His  lordship  further  said  that  the  Courts  had 
so  acted  as  to  laud  iu  Scotland,  in  Ireland,  in  the  Colonies,  and 
in  foreign  countries. 

And  on  the  further  appeal  iu  the  same  matter  from  an  order  in 
Scotland,  made  after  proceeding-s  as  to  English  assets  had  been 
commenced,  and  the  trustees  had  submitted  to  account  here,  by 
which  order   the   Scottish   Court   purported  to   assume  the    sole 
dominion  over  all  tire  assets  on  the  gi'ound  of  the  Scottish  domicil 
of  the  testator,  Lord  Selborne  observed  that  the  previous  decision 
of  the  House  of  Lords  "turned  upon  the  doctrine  of  trusts,  and  Trust pro- 
upon  the  authoritj"  of  a  Court  of  Equitj'  to  act  in  personam  against  n^I%  ^ 
trustees  personally  present  within  and  subject  to  its  jurisdiction,  trustees  with- 
whatever  may  be  the  situs  of  the  subject-matter  of  the  tnist,  or  dwtion.  ■" 
the  domicil  of  any  deceased  person  by  whom  (whether  by  deed 
inter  vivos  or  by  testamentary  instrument)  that  trust  might  have 
been  created":    10  A.  C.  at  p.  499;   and  where  the  parties  are 
within  the  jurisdiction  and  the  subject-matter  consists  of  move- 
ables and  immoveables,  the  Court  will  decide  whether  there  is  in 
fact  a  trust  and  work  out  the  equities:   He  Clinton,  C .  v.  C., 
88  L.  T.  17. 

In  Attorney-General  v.  Drapers'  Co.  (1894,  1  Ir.  185),  it  was  Trustees 
held  that  an  action  lay  against,  and  service  out  of  the  jurisdiction  j^jj'^°'^*'  ^^^ 
may  be  allowed  upon,  persons  outside  the  jurisdiction  in  respect  ceeds  of  sale 
of  a  trust  affecting  lands  within,  or  the  proceeds  of  sale  thereof  juriadiotion. 
taken  in  breach  of  trust  outside  the  jurisdiction:  1894,  1  Ir.  at 
pp.  204,  205. 
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But  in  the  exercise  of  this  jurisdiction  the  Courts  do  not  decide 
the  title  to  foreign  immoveable  property,  though  the  plaintiff  or 
defendant  may  be  ■\\ithin  their  jurisdiction:  Cookney  v.  Anderson, 
1  D.  J.  &  S.  365;  i?e  Hawtharne,  Graham  v.  Massey,  23  C.  D. 
743;  Companhia  de  Moqambique  v.  British  South  Africa  Co., 
1893,  A.  C.  602;  nor  the  right  to  possession:  Black  Point 
Syndicate  \.  Eastern  Concessions,  79  L.  T.  668,  660;  nor  do  they, 
in  cases  in  which  the  lex  situs  governs  the  rights  of  the  parties, 
determine  a  disputed  question  of  foreign  law:  Enohin  v.  Wylie, 
10  H.  L.  C.  1.  And  it  may  be  stated  that  the  Courts  have  never 
sought  to  engraft  upon  the  tenure  of  lands  abroad  trusts  declared 
b}'  an  English  settlement,  if  those  trusts  would  not,  by  the  lex 
.^Hits,  bind  the  successor  to  the  property:  Nelson  v.  Bridport,  8 
Bea.  -347;  Godfray  v.  Godfray,  12  Jur.  N.  S.  397  So  where  a 
marriage  settlement  contained  a  covenant  to  settle  after-acquired 
propertj-,  it  was  held  to  be  inapplicable  to  land  in  Jersey  where 
such  trusts  are  not  recognised:  Re  Pearse,  1909,  1  Ch.  304.  So 
^\here  trustees  of  the  will  of  an  English  testator  took  under  the 
will  land  in  Sardinia  "as  heirs"  according  to  Italian  law  and 
sold  the  land,  the  proceeds  of  sale  were  held  to  be  bound  by  the 
trusts  of  the  will,  though  the  land  was  not:  Re  Piercy,  1895,  1 
Ch.  83.  North,  J.,  intimated  that  the  trustees  ought  to  sell  the 
land;  compare  Re  Fitzgerald,  1904,  1  Ch.  573.  It  has,  however, 
been  hold  that  the  fact  that  the  land  is  abroad  is  no  valid  reason 
for  excluding  the  rule  that  the  personal  estate  is  the  primary 
fund  for  payment  of  debts  and  legacies:  Re  Smith,  1913,  2  Ch. 
216. 

The  jurisdiction  being  distinctly  in  personam,  as  already 
stated,  the  general  principle  that  aU  questions  relating  to  the 
tenure,  title,  and  descent  of  real  estate  must  be  decided  by  th^ 
lex  loci  has  not  been  departed  from:  Re  Piercy,  supra.  Thus  the 
Court,  even  if  deciding  in  personam  some  question  involving  a 
right  to  foreign  land,  would  make  no  order  for  delivery  of  pos- 
session: Black  Point  Syndicate  v.  Eastern  Concessions,  79  L.  T. 
658,  660;  nor,  in  the  absence  of  some  contract  affecting  it 
executed  in  this  country,  will  it  decide  as  to  the  liability  of  land 
abroad  to  answer  debts:  Harrison  v.  Harrison,  8  Ch.  342. 

It  has,  however,  been  held  that  sect.  7  of  the  Statute  of  Frauds 
may  be  relied  on  as  a  defence  by  a  defendant  against  whom  it  is 
sought  to  prove  and  enforce  in  this  country  a  trust  of  lands  situate 
abroad:  Rochefoucauld -v .  Boustead,  1897,  1  Ch.  196. 

In  a  case  where  an  obligation  in  the  nature  of  an  implied 
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contract  to  undertake  a  liability  with  reference  to  land  abroad  is,  out  of 
upon  the  principle  as  laid  down  by  Lord  Selborne  in  Eiving  v .  Ori- 
Ewii/g  {supra),  enforceable  in  this  counti-y,  the  Court  will  declare 
the  liability,  thoug-h  the  amount  maj^  have  to  be  ascertained  in  the 
foreign  country:  Baithyanij  v.  Walford  (36  C.  D.  269),  where 
under  an  Austrian  fidei-commiss,  or  trust,  relating  to  Austrian 
land  of  which  the  possessor  died  domiciled  here,  a  claim  in  the 
nature  of  waste  was  established,  subject  to  an  inquiry  by  the 
Austrian  tribunal.  In  Lo)\i  Cranstoivn  v.  Johnston  (3  Ves.  182), 
it  was  said  that  with  regard  to  any  contract  made,  or  equity, 
between  persons  in  this  country  respecting  lands  in  a  foreign 
country,  particularly  in  the  British  Dominions,  the  Court  will 
hold  the  same  jurisdiction  as  if  they  were  situate  in  England; 
Stirling,  J.,  has  intimated  that  this  statement  is  too  broad: 
Black  Powt  Syndicate  v.  Eastern  Concessions,  79  L.  T.  at  p.  661 ; 
see,  however,  Duder  v.  Amderdaimsch  Trustees,  1902,  2  Ch.  132. 
The  Court  will,  however, refuse  to  entertain  a  case,  any  order  in 
which  would  require  the  intervention  of  a  foreign  Court  for  its 
enforcement :  N orris  v .  Chambres,  3D.  F .  &  J .  583 .  On  the  other  Effect  given 
hand,  if  the  question  at  issue  has  been  before  a  foreign  Court  of  -"^"^g^f 
competent  jurisdiction,  the  Court  here  will  assist  in  making  its 
judgment  effective,  though  it  will  not  otherwise  interfere:  White 
V.  Hall,  12  Ves.  321;  N orris  v.  Chambres,  3  D.  F.  &  J.  583; 
Blahe  v.  Blalce,  18  W    K.  944;  cf .  Re  Low,  1894,  1  Ch.  147. 

While  declining  to  impose  upon  foreign  land  the  English  Constructive 
system  of  express  trusts  (see  supra),  the  Courts  have,  in  cases  of  '^''**''^' 
constructive  trusts  arising  out  of  a  breach  of  a  fiduciary  duty, 
made  decrees  in  personam  for  restitution  by  defendants  guilty  of 
such  breaches:  Arglasse  v.  MuschcmVp,  1  Vern.  75;  Cranstotvn  v. 
Johnston,  3  Ves.  170;  Att<rmeii -General  v.  Drapers'  Co.,  1894, 
1  Ir.  185,  204,  205;  Be  Piercy,  1895,  1  Ch.  83;  and  see  Re 
Piercy,  Whitwham  v.  Piercy  (42  Sol.  J.  716),  where  an  injunction 
was  granted;  cf .  Matthaei  v.  GaUtzim,  18  Eq.  340. 

In  oases  where  it  becomes  necessary  to  ascertain  whether  the  Inquiry  us  to 
lex  situs  would  be  infringed  by  the  application  of  the  doctrines  *o'^'''8"  '^^^ 
of  the  Courts  here,  an  inquiry  may  be  directed:   Waterhoicse  v. 
Stansfield,  9  Ha.  239;  10  ibid.  254;  Mairtin  v.  Martin,  2  R.  &  M. 
507,  524;  cf .  Elliott  v.  Minto,  6  Madd.  16 ;  and  the  Court  will  act, 
both  as  to  real  estate,  and  also  as  to  personalty,  in  the  cases  in 
which,  by  reason  of  domicil  or  otherAvise,  the  foreign  law  applies, 
upon  the  lex  loci,  which  it  followB  by  the  comity  of  nations,  unless  Foreign  law 
that  law   is  contrary  to  religion  or  sound  morality:   Fenton  v. 
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Liungstone,  3  Macq.  497;  Bousillon  v.  BousiUm,  14  C.  D.  351; 
and  generally  the  Court  wiU  not  enforce  an  equity  arising  on  a 
contract  if  such  equity  would  not  he  enforceable  according  to  the 
lex  loci :  Martin  v.  Martin,  2  E.  &  M.  507;  Hich^  v.  Powell,  4  Ch. 
741;  Be  Pearse,  1909,  1  Ch.  304. 

The  rule  is  that  settlements  of  personal  estate  are  to  be  con- 
strued according  to  the  lex  loci  contractus  {Be  Fitzgerald,  Surmm, 
V.  Fitzgerald,  1904,  1  Ch.  573),  or  the  domicil  of  the  parties;  but 
the  rule  maj"  be  made  inapplicable  by  a  manifest  or  expressed 
intention  of  the  parties,  as  part  of  the  contract,  that  it  shall  be 
construed  according  to  English  law:  Chamherlain  v.  Napier,  15 
C.  D.  614;  Lloyd  v.  Guihert,  L.  R.  1  Q.  B.  115,  122;  Corbettv. 
Waddell,  7  Ct.  of  Sess.  Cases,  4th  Series,  200;  Be  Muspratt- 
Williams,  84  L.  T.  191;  Be  Piercy,  1895,  1  Ch.  83;  in  deter- 
mining what  law  is  applioable  to  the  particular  settlement,  it  seems 
that  the  subsequent  change  of  residence  or  domicil  of  one  of  the 
contracting  parties  is  immaterial:  Be  Fitzgerald,  supra. 

Personal  property  of  a  foreigner  who  has  become  domiciled  in 
England  passes  by  his  will,  and  is  construed  according  to  English 
law,  and  not  by  the  iaw  of  his  native  country:  De  Nicols  v.  Curlier, 
1898,  2  Ch.  60;  1900,  A.  C.  21. 

Where  an  instrument  creates  a  j)ower  of  appointment  and  the 
donee  of  the  power  is  a  foreigner,  the  power  may  be  exercised  by 
the  donee  though  domiciled  abroad,  but  the  construction  and 
validity  of  the  instrument  whereby  the  power  is  exercised  will  be 
governed  by  the  law  applicable  to  the  instrument  creating  the 
power:  Povey  v.  Kordern,  1900,  1  Ch.  492;  Be  Megret,  1901, 
1  'Ch.  547. 

Both  in  England  and  in  Scotland  it  is  the  practice  to  administer, 
as  against  executors  and  trustees  personally  within,  and  therefore 
subject  to,  the  jurisdiction,  the  whole  personal  estate  of  testators 
who  have  died  domiciled  abroad:  Johnstone  v.  Beattie,  10  C.  &  F. 
42;  Stirling  Maxwell  v.  Carturight,  11  C.  D.  522;  Ferguson  v. 
Douglas,  3  Pat.  App.  503;  EiMng'v.  Orr-Eidng  (9  A.  C.  34,  41; 
10  A.  C.  453),  in  which  the  dictum  of  Lord  Westbury  in  Enohin 
V.  Wylie  (10  H.  L.  C.  1),  to  the  effect  that  only  the  Courts  of  the 
country  in  which  a  testator  dies  domiciled  can  administer  his  per- 
sonal estate,  was  expressly  disapproved. 

This  jurisdiction,  therefore,  having  attached  in  every  case  in 
which  administration  has  been  gi-anted  in  this  country  in  respect 
of  pereonal  assets  here  {Preston  v.  Melville,  8  C.  &  F,.  1),  the 
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removal  of  those  assets  tx)  a  place  out  of  the  jurisdiction,  where 
other  property  is  also  being  administered,  does  not  oust  the  powers 
of  the  Court  as  against  the  accounting  parties,  though,  if  infants 
are  interested,  the  Court  will  consider  whether  the  continuance  of 
the  proceedings  in  another  forum  or  not  is  more  beneficial  to  them : 
Eiving  v.  Orr-Eidng,  10  A.  C.  453. 

If  administration  has  been  granted  in  England,  but  no  decree  has 
been  made  in  any  action  here,  the  executor  may  safely,  after 
satisfying  all  English  claims,  pay  the  surplus  to  a  foreign  adminis- 
trator as  universal  heir  in  the  testator's  domicil:  see  Pipon  v.  Pipon, 
Amb.  25;  Enohin  v.  WyUe,  10  H.  L.  C.  1;  Eanies  V.  Haeon, 
18  C.  D.  347. 

Where  questions  arise  respecting  an  English  trust  fund  settled  English  trust 
by  an  English  testator  the  English  law  will  be  applied,  though  ;^„ii8hwill 
the  parties  claiming  may  be  interested  under  foreign  assignments :   administered 
Kelly  V.  Sehvyn,  1905,  2  Ch.  117,  a  question  of  priorit}^  by  notice  English  law. 
of  assignment. 

If  there  is  an  action  here,  it  ai^pears  to  be  doubtful  \vhether  the 
Court  will  proceed  to  distribute  the  sui-plus  according  to  the  law  of 
the  domicil,  or  hand  it  to  the  representative  in  the  domicil: 
Westlake,  Priv.  Int.  Law,  pi.  106;  citing  W mtherby  v.  St.  Giorgio, 
2  Ha.  624;  Imes  v.  Mitchell  1  D.  &  J.  423.  But  foreign  pro- 
ceedings may  be  restrained,  possibly  both  as  to  real  and  personal 
estate,  if  it  is  not  suggested  and  shown  that  the  executors  or 
trustees  would  not  be  indemnified  b}-  the  order  of  the  English 
Court:  Rope  v.  Carnegie,  1  Ch.  320;  Baillie  v.  BailUe,  5  Eq.  175. 
The  pendency  of  a  suit  here  does  not  prevent  foreign  creditors 
from  proving  their  claims  abroad,  though  if  thc}'  afterwards  come 
in  to  prove  in  the  suit,  the  foreign  judgments  are  treated  merely 
as  p-imd  facie  evidence  of  their  debts:  Carron  Co.  v.  Maclaren, 
5  H.  L.  C.  441;  Ee  Botjse,  Croftmi  v.  Croftm,  15  C.  D.  591. 
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CHAPTEE  XXXIX. 

THE    RULE    AGAINST    PERPETUITIES — ^ACCUMULATIONS    ACT. 

Rule  stated.  rpjjE  general  rule  of  law  against  perpetuities  forbids  the  postpone- 
ment of  the  vesting  of  real  or  personal  property  for  a  longer 
period  than  that  which  is  covered  by  a  life  or  lives  in  being,  and 
twenty-one  years  after  the  cesser  of  such  life  or  lives,  with  as 
many  months  in  addition  as  are  required  by  the  ordinary  or 
longest  time  of  gestation,  if  gestation  in  fact  exists;  Cadell  v. 
Falmer,  1  CI.  &  Fin.  37'2;  Re  Wilmer's  Trusts  (1903,  2  Ch.  411), 

ChilA  en  rctitre  t^,]^qj.q  ^]^q  subsequent  birth  of  a  child  en  ventre  sa  mere  was 

sa  were.  ^ 

referred  back  to  the  date  of  the  testator's  death  and  the  child  treated 

Rule  founded   as  then  living.     The  rule  is  one  of  public  policy,  and  the  Court 

policv.  "^         ^^^  ^°*'  assist  in  evading  it:  Re  Oliver's  Settlement.  1905,  1  Ch. 

191,  196.    A  perpetuity  as  to  real  estate  is  any  "  future  limitation 

restraining  the  owner  of  the  estate  from  aliening  the  fee  simple  of 

the  property,  discharged  of  such  future  use  or  estate  before  the 

event  is  determined,  or  the  period  is  arrived,  when  such  future  use 

or  estate  is  to  arise.    If  that  event  or  period  be  withiii  the  bounds 

prescribed  by  laV,  it  is  not  a  perpetuity":    Sand.  Uses,  "204: ; 

Lewie,  Perp.  p.   164;    Bwm  v.  Flood.,  26  C.  D.   p.  633,  per 

North,  J. 

Commence-  The  remoteness  against  which  the  rule  is  directed  is  remoteness 

ment  of  .       ,  „  , .      .        .  i  .        ,       i  •        • 

limitation  and  m  the  commencement  of  limitations,  and  not  in  the  determination 
rot  cesser  to     q£  them:  Lewis  on  Perpetuity,  p.  173.     Thus  an  estate  arising 

be  considered.  .  .        *  . 

within  the  prescribed  period  may  be  so  limited  to  determine  on 
the  happening  of  any  event,  however  remote:  Waimcright  v. 
Miller,  1897,  2  Ch.  255,  261;  cf.  Re  Gage,  1898,  1  Ch.  498. 
Construction  In  considering  whether'  the  trusts  of  a  will  ai'e  void  for  perpetuity 
of  instrument,  ^j^^  q^^^^  j^^g^  q^^  construe  the  gift,  and  then  consider  whether 
the  gift,  as  so  construed,  offends  against  the  rule,  and  it  cannot 
construe  the  gift  otherwise  than  according  to  its  natural  meaning 
simply  because  if  so  construed  it  would  offend  against  the  rule, 
though  possibly  if  the  gift  might  equally  well  be  construed  in  two 
ways,  one  only  of  which  would  offend  against  the  rule,  the  Court 
might  adopt  the  other  construction:  Re  Hume.  1912,  1  Ch.  693. 
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Limitations  which  infringe  the  rule  against  perpetuity  are  void  Limitation 
on  the  faoe  of  the  instrument,  and  consequently  no  case  for  election  remoteness 
can  arise  in  favour  of  a  beneficiary  who  is  disappointed :  Be  Beale's  cannot  raise 

C8.S6  lOI* 

Settlement,  1905,  1  Ch.  256;  Re  Oliver's  Settlement,  1905,1  Ch.  election. 
191,  197;  Be  Wright,  Whitworth  v.  Wright,  1906,  2  Ch.  288; 
Be  Nash,  Cook  v.  Frederick,  1910,  1  Ch.  1. 

The  rule  as  above  stated  defines  the  prescribed  limit  within 
which  an  executory  estate  or  interest  is  to  take  effect;  but  there  Rule  against 
is  apparently  another  limitation  to  the  power  of  disposition  of  p°^^yiiygg 
property,  founded  upon  the  rule  that  there  cannot  be  a  possibility 
upon  a  possibility,  e.g.,  an  interest  given  to  an  unborn  person  for 
life,  followed  by  a  remainder  to  a  child  of  such  unborn  person.   "Unborn 
This  rule,  which  is  said  to  have  been  invented  for  the  purpose  of  unborn 
restricting  the  creation  of  contingent  remainders,  has  been  held  to  P^i'son- 
be  an  existing  rule  of  law,  although  the  limitation  in  question 
might  not  offend  against  the  rule  against  perpetuities:  Whithy  v. 
Mitchell  42  C.  D.  494:  44  C.  D.  85;  Be  Frost,  F  v.  F.,  43  C.  D. 
246.     In  Be  Na.^h.  supra,  Farwell,  L.  J.,  expressed  the  opinion 
that  there  was  no  independent  rule  of  law  based  upon  a  "  double 
possibility,"  and  said  that  the  phrase  "seems  due  to  Lord  Coke's 
unfortunate  predilection  for  scholastic  logic";   and  see  Re  Parle, 
1914,  1  Ch.  595. 

The  rule   applies   to  legal   contingent  remainders :    Be  Frost,  Applies  to 
supra;  Be  Ashforth,  1905,  1  Ch.  535;  and  to  equitable  contingent  eq^^table 
remainders:  Be  Nash,  supra ;  but  does  not  apply  to  personal  estate:   contingent 
Be  Bowles,   Amedroz   v.    Bowles,   1902.   2   Ch.   650;    see   also  Does  not 
Be  Wilmer's  Trusts,  1903,  1  Ch.  874;  2  Ch.  411.     Nor  does  it  apply  to 
apply  to  trusts  following  an  estate  tail:  Be  Hay  garth,  1912,  1  Ch.  estate. 

510.  Executory 

Attention  may  here  be  called  to  sect.  10  of  the  Conveyancing  under  Con- 
Act,     1882,     which    provides    that    "where    there    is    a    pereon  ^^^^"''ggf 
entitled   to   land   for   an   estate   in   fee,    or   for   a   term  of  years  s.  i6. 
absolute  or  determinable  on  life,  or  for  term  of  life,   with  an 
executory  limitation  over  on  default  or  failure  of  all  or  any  of  his 
issue,  whether  within  or  at  any  si>ecified  period  of  time  or  not, 
that  executory  limitation  shall  be  or  become  void  and  incapable  of 
taking  effect,  if  and  as  soon  as  there  is  living  any  issue  who  has 
attained  the  age  of  twenty -one  years,  of  the  class  on  default  or 
failure  whereof  the  limitation  over  ^\as  to  take  effect." 

Where  the  legal  estate  is  vested  in  trustees,  the  rule  against  Rule  of 
perpetuities  equally  applies  to  equitable  remainders,  which,  if  appiicabirto 
legal,  would  have  been  void  unless  preserved  by  the  operation  of  ^^^^^J^]^^.^ 
40  &  41  Vict.  c.  53,     And  thus  a  devise  to  trustees  upon  trust  for 


640 


THE  HULE  AGAINST  PERPETUITIES. 


Possible 
events  not 
actual  events 
to  be  con- 
sidered. 


Sestraiat 

against 

anticipation. 


Executory 
trusts: 
ey-pth 
doctrine. 


Cy-pi'is 

doctrine 

generally. 


A .  for  life,  with  remainder  upon  trust  for  such  son  of  A .  as  shall 
first  attain  the  age  of  twenty-five  years,  is  void  as  to  the  latter 
trust:  Abbiss  v.  Burney,  17  C.  D.  211;  and  see  Be  Ashforth, 
Sihley  V.  Ashforth,  1905,  1  Ch.  535. 

In  considering  whether  or  not  a  disposition  of  property  offends 
the  rule  against  perpetuity  possible,  and  not  actual  or  probable, 
events  are  to  be  contemplated:  Re  Wood,  Tullett  v.  Colville,  1894, 
3  Ch.  381,  385;  Re  Wilmer's  Trusts,  1903,  1  Ch.  879;  2  Ch. 
411,  422;  "if  the  limitations  are  such  that  events  might  have  so 
turned  out  as  that  the  rules  as  to  remoteness  would  have  been 
infringed,  then  the  limitations  fail":  per  Buckley,  J.,  approved 
by  Stirling,  L.  J.,  ibid.,  at  p.  422. 

As  to  when  the  restraint  on  anticipation  annexed  to  separate 
use  is  within  the  rule,  see  Re  Game,  1907,  1  Ch.  276;  and  ante, 
p.  478. 

In  the  case  of  executory  trusts,  which  would  be  void  for  remote- 
ness if  introduced  bodily  into  the  executed  settlement,  the  Court 
applies  a  cy-pres  rule  of  construction,  whereby  the  settlement  is 
restricted  within  the  proper  limits,  the  principle  upon  which  this 
is  done  being  that  a  particular  intention  which  would  tend  to  a 
perpetuity  is  sacrificed  to  the  general  intent  of  the  settlor: 
Humbersfo))  v.  Humberston,  1  P.  W  332;  Williams  v.  Teale, 
6  Ha.  239;  Re  mil  H.  v.  H.,  1902, 1  Ch.  807;  cf .  Re  Mortimer, 
Gray  v.  Gi-ay,  1905,  2  Ch.  502;  and  see  Rampton  v.  Holman, 
5  C.  D.  183.  190.  But  this  rule  is  not  applied  where  the  trust 
is  not  executory:  Tollem-ache  v.  Coventry,  2  C.  &  F.  611;  and 
see  Lyddon  v.  Ellison,  19  Bea.  565;  or  where  the  entire  trusts, 
though  executory,  are  void:  Sovthampton  v.  Hertford,  2  V  &  B. 
54:  Re  Mortimer,  supra.  The  Court  i«  slow  to  apply  the  cy-pres 
doctrine  if  the  general  intent  is  to  be  carried  into  effect  at  the 
expense  of  the  particular  intent:  Re  Rising,  1904, 1  Ch.  at  p.  535; 
an  estate  tail  wiU  not  be  inferred  when  successive  life  interests, 
necessarily  void,  are  given:  Re  Richardson,  Parry  v.  Holmes, 
1904,  1  Ch.  at  p.  340;  unless  the  beneficiaries  bear  such  a  rela- 
tion to  one  another  as  to  succeed  if  they  take  an  estate  tail:  Ibid. ; 
Monypenny  v.  Dering,  16  M.  &  W.  at  p.  428;  consider  Re 
Mortimer,  Gray  v.  Gray,  supra.  The  general  intention  wiU  be 
respected,  in  the  case  of  trusts  of  personal  chattels,  by  reference 
to  the  limitations  of  realty,  "so  far  as  the  rules  of  law  or  equity 
wiU  permit":  Harrington  v  Harrington,  L.  R.  5  H.  L.  87; 
but  not  so  as  to  create  an  estate  tail  in  heirlooms:  Re  Hill, 
H.  V.  H.  (1902,  1  Ch.  807),  where  the  first  tenant  in  tail  was 
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held  entitled  absolutely;  see  Ee  Cress-well,  ParJcin  v.  Cressivell, 
24  C.  D.  102. 

Where  a  testator  exercising  a  special  power  of  appointment  Appointment 

appointed  to  the  uses  or  trusts  of  an  antecedent  instrument  or  tn"ts  of°'^ 

such  of  them  as  are  "'  capable  of  taking  effect,"  the  phrase  will  antecedent 

be  construed  as  meaning  such  of  them  as  the  law  allows  to  take  OT^uuh  a°  are 

effect;    thus,  such  as  are  invalid  as  offending  the  rule  against  "^pableof 

.,,    ,  °  °  taking 

pei-petuity  will  be  excluded:  Re  FiiKh  and  Cheio.  1903,  2  Ch.  effect;"  ap- 
486:  Be  Thompson,  T.  v.  T.,  1906,  2  Ch.  199.  pUed.y-^,«. 

A  trust  for  sale  is  bad  when  it  is  not  limited  to  take  effect  Trust  for 
within  the  period  allowed  by  the  rule:  Goodier  v.  Edmunds  eaie.°^^'^° 
(No.  2),  1893,  3  Ch.  455;  Be  Wood,  Tidlett  v.  CoMlle,  1894, 
3  Ch.  381;  Be  Beickl;,  1911,  1  Ch.  116;  and  there  is  no  difference 
between  a  trust  for  sale  and  a  power  of  sale  where  the  sale  is 
intended  to  be  completed  by  the  trustees  conveying  the  legal 
estate  in  them  to  a  purchaser:  Ibid. ;  but,  notwithstanding  the 
invalidity  of  the  trust  for  sale,  the  legatees  of  the  proceeds  of 
sale  wiU  take  the  benefits  intended  for  them  in  respect  of  the 
land:  Re  Daveron,  1893,  3  Ch.  421;  Goodier  v.  Johnson,  18 
C.  D.  441,  447;  but  the  real  and  not  the  personal  representa- 
tives of  the  deceased  beneficiary  will  take  the  proceeds  of  sale 
if  the  land  has  been  sold:  Goodier  v.  Edmunds  (No.  2),  1893, 
3  Ch.  455;  the  trust  or  power  for  sale  is  to  be  regarded  as  mere 
machinery,  and  the  beneficiaries  take  the  property  as  real  estate: 
Re  Appleby,  1903,  1  Ch.  565;  as  to  when  a  power  of  sale  ceases 
to  be  exercisable,  see  Re  Jump,  1903,  1  Ch.  129,  134,  ante,  p.  342. 
A  trust  to  sell  at  the  expiration  of  twenty-one  years  from  the 
date  of  the  settlement  is  not  void  for  remoteness:  English  v. 
Cliff,  1914,  W.  N.  269. 

A  power  to  trustees  to  enter  and  manage  during  the  minority  Power  of 
of  tenants  for  life  or  tenants  in  tail  under  a  strict  settlement  is  management, 
void  for  remoteness:  Floyer  v.  Bankes,  8  Eq.  115;   so  also  to 
carry  on  business  until  a  gravel  pit  should  be  worked  out:   Be  Carrying  on 
Wood,  Tiilleff  V.  ColvUle.  1894,  3  Ch.  381;  and  so  also  is  a  trust  indefinitely, 
for  accumulation  during  minorities  of  successive  tenants  in  tail:   Acumula- 
Broiaie    v.    Stoughton,  14    Sim.  369;   Turvin  v.  Neivcome,  3  *^°"' 
K.  &  J.  16;  Jarman  on  Wills,  p.  313;.  and  so  is  a  trust  under 
which  the  duties  of  the  trustees  may  arise  outside  the  legal  limit: 
Re  Earl  of  Stamford,  1911,  1  Ch.  255. 

A  power  to  trustees  to  cut  timber,  and  to  invest  the  proceeds  in  Settlement  of 
other  lands  to  be  settled  to  similar  uses,  must  be  limited  to  the    ™  ermoney. 
minorities  of  tenants  in  tail  by  purchase,  though  not  if  the  pro- 
G.  41 
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ceeds  are  to  be  applied  in  discharging  incumbrances  on  the  settled 
estates:  F errand  \.  Wilson,  i  Ha.  373. 

But  gifts  for  purposes  not  void  as  coming  within  the  purview 
of  the  Mortmain  Act,  may  still  be  invalid  as  offending  against 
the  rule  against  perpetuities:  see  Hoare  v.  Hoare,  56  L.  T.  147; 
as,  for  instance,  a  devise  of  land  to  the  trustees  of  a  public  library: 
Came  v.  Long,  2  D.  F  &  J.  75;  or  a  trust  to  erect  a  monument 
to  perpetuate  the  memory  of  John  Locke:  Re  Jones.  Parker  \. 
Lethbridge,  79  L.  T.  154;  or  a  trust  of  money  to  form  a  museum: 
Thomson  v.  Shakespeare,  1  D.  F.  &  J.  399;  or  a  trust  to  pro- 
vide a  cup  for  the  encouragement  of  sport:  Be  Cottage,  1895,  2 
Ch.  649;  or  for  philanthropic  purposes:  Be  MacDuff,  M.  v.  3/., 
1896,  2  Ch.  451;  or  a  devise  of  land  for  a  family  burying-place, 
and  a  house  for  performing  memorial  services  to  the  testators 
memory,  with  a  prohibition  against  mortgage  or  sale:  Yeap  Cheah 
Neo  V.  Ong  Cheng iV'ieo,  6  P.  C.  381, 395;  see  Re  Hollk'  Hospital, 
1899,  2  Ch.  540;  or  a  gift  to  the  members  of  a  voluntary  society, 
not  as  individuals,  but  in  their  communal  character,  in  which  they 
can  have  no  legal  personality:  Stewart  v.  Green,  I.  R.  5  Eq.  470; 
Re  Delany,  Conoley  v.  Quiek,  1902,  2  Ch.  642;  Kogan  v.  Byrne, 
13  Ir.  C.  L.  166;  Morrow  v.  McConviUe,  11  L.  E.  Ir.  236;  or 
a  devise  to  a  trade  union:  Re  Amos,  1891,  3  Ch.  163.  But  the 
rule  does  not  apply  where  the  gift  is  capable  of  being  construed 
as  a  trust  for  the  members  of  a  society  or  community  as  indi- 
viduals: Bradshaw  v.  Jackman,  21  L.  R.  Ir.  12;  provided  there 
is  nothing  in  the  trust  to  prevent  them  from  disposing  of  the 
property  as  they  please:  Came  v.  Long,  supra:  Cocks t.  Manners. 
12  Eq.  574;  Re  Delany,  9  L.  E.  Ir.  226. 

Where  the  trust  creates  a  charitable,  that  is  to  say,  a  public, 
interest,  it  wiU  be  free  from  obnoxiousness  to  the  rule  with  regard 
to  perpetuities:  per  Lord  Cairn-,  Goodman  v.  Mayor  of  Salt  ash,  7 
A.  C.  642,  650;  Re  Christchurch  Inclosure  Act,  38  C.  D.  520; 
Re  St.  Stephen's,  Coleman  Street,  39  C.  D.  492;  if  property  is 
once  effectually  given  in  charity,  then  remoteness  is  out  of  the 
question:  Chamberlayne  v.  Brockett.  8  Ch.  at  p.  209,  approved  by 
Lindley,  M.  E.,  in  Re  Gyde,  79  L.  T.  at  p.  264:  even  though 
the  charitable  objects  be  resident  in  a  foreign  countrv:  Re  Geek. 
69  L.  T.  819.  A  gift  to  the  National  Eifle  Association  has 
been  held  to  be  for  general  public  use,  and  therefore  charitable: 
Re  Stephens,  1892,  W  X.  140;  so  also  a  gift  to  a  volunteer 
corps:  Re  Stratheden  and  Campbell.  1894,  3  Ch.  265;  so  also 
a    gift    to    a    regimental  mess  library:     Re  Good,  1905,  2  Ch. 
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60;  but  not  a  gift  of  houses  at  a  small  rent  for  old  officers: 
Ibid. ;  and  therefore  a  gift  to  a  voluntary  society  established  for 
charitable  purposes — as,  for  example,  for  teaching  the  ignorant 
and  nursing  the  sick — is  a  charitable  gift,  and  the  object  of  the 
society  may  be  proved  by  parol  evidence:  Codes  v.  Maimers,  12 
Eq.  574:  but  see  Mahomj  v.  Duggan.  11  L.  E.  Ir.  260;  Re 
Geclx,  supra. 

By  this  Act  (which  is  confined  to  wills  of  testators  dying  after  Mortmain 
the  pacing  of  the  Act)  impure  personalty  and  land  can  be  devised     '^ ' 
to  charities  subject  to  the  requirements  of  the  Act  {viter  alia)  that 
the  land  must  be  sold  within  one  year  from  the  death:  see  sect.  5 
and  Be  Bridger,  1894,  1  Ch.  297 

Where  there  is  a  good  charitable  gift  for  a  purpose  that  is  un-  Charitable 
fulfilled — e.g.,  establishing  a  bishopric — and  may  fail,  the  gift  is  m'ay'faa^  ^"^ 
valid,  and  will  go  to  the  committee  appointed  for  the  particular 
purpose  on  their  undertaking  to  return  it  for  appKcation  cy-pres 
should  the  purpose  fail:  Re  TiUers-Will-es,  72  L.  T.  323;  but 
if  the  objects  of  the  charity  be  limited,  and  they  subsequently  fail, 
the  property  reverts  to  the  grantor:  Be  Band^elL  38  C.  D.  213. 

The  doctrine  of  remoteness  has  no  application  to  a  transfer,  in  a  Gift  ovei-  or 
certain  event,  of  property  from  one  charity  to  another:  Christ's  property'from 
KospiM  X.  Grainger,  1  M.  &  G-.  460;  Be  Tyler,  T.y.T.,  1891,  °^«^^^^^^^^y 
3  Oh.  252:  but  it  does  apply  in  cases  of  transfer  from  a  charity  to  good;  sfcus, 
an  individual  or  vice  versa  :  Be  Bo-wen,  LImjd  Phillips  v.  Bacis,  ^"indi^li^ 

1S93.  2  Ch.  491.  '  •■      or  individual 

Apart  from  the  foregoing  observations   on  the   rule  against    °  '   ^^^  ^' 
pei-petuity,  reference  can  be  made  to  the  following  more  recent 
cases  on  questions  which  have  arisen. 

Legal  contingent  remainders  are  subject  to  the  rule  against  Legal 
perpetuity:  Be  Frost.  43  C.  D.  246;   and  also  to  the  rule  that  ^"^^^^^^'^ 
limitations   to  unborn  cliildren  of  an  unborn  person  are  void: 
Whitby  v.  Mitchell,  44  C.  D.  85;  which  latter  rule  applies  to 
equitable  contingent  remainders:  see  Be  Nash,  1910,  1  Ch.  1. 

When  propertv  is  given  over  on  the  happening  of  a  compound  Splittiuir 
event  involving  two  or  more  contingencies,  the  several  contra-  g°™Pf"""'' 
gencies  cannot  be  separated  (Be  Bence,  1891,  3  Ch.  242;  Be 
Harvey.  39  C.  D.  289;  cf.  Be  BnsselL  Dorrell  v.  Dorrell,  1895, 
2  Ch.  698),  except  where  there  are  alternative  events:  Be  Davies 
and  Kent,  infra,  or  where  the  gift  over  is  in  the  form  of  a  legal 
remainder  (Evers  v.  Challis.  7  H.  L.  C.  531);  but  this  exception 
is,  of  course,  confined  to  real  estate:  Be  Hancock,  Watson  v. 
Watson,  1901,  1  Ch.  482:   1902.  A.  C    14. 

41   (2) 
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Gift  in  default 
of  invalid 
appointment. 

General 
powers. 


Special 
power. 


Alternative 
events. 


When,  by  reason  of  the  introduction  of  a  restraint  on  anticipa- 
tion, the  rule  against  perpetuity  is  prima  facie  offended,  the  better 
opinion  is  that  the  members  of  the  class  living  at  the  death  of  the 
testator  can  take  and  the  class  split  accordingly:  Re  Game,  1907, 

1  Ch.  276. 

Gift  to  a  class  to  be  ascei-tained  at  a  date  which  may  exceed 
the  limits  allowed  by  the  rule  against  pei-petuity  is  -wholly  void: 
Leake  v.  Robinson,  2  Mer.  363;  secus,  where  the  share  of  each 
member  of  a  class  is  settled:  Re  BusseU,  Dorr  ell  v.  Dorrell,  1895, 

2  Ch.  698;  see  Re  Mervin,  1891,  3  Ch.  197;  Re  Whitten,  62 
L.  T.  391;  when  the  period  cannot  be  fixed  with  certainty  the 
gift  is  whoUy  void:  Re  Moore,  Prior  v.  Moore,  1901,  1  Ch.  936. 

Limitations  depending  or  expectant  upon  a  prior  limitation 
which  is  void  for  remoteness  are  themselves  invalid:  Monypenny 
V.  Bering,  2  D.  M.  &  G.  145,  181;  Re  Abbott,  Peacock  v. 
Frigout,  1893,  1  Ch.  54,  57;  but  where  a  power  of  appointment 
is  void,  e.g.,  when  vested  in  a  person  not  ascertained  within  due 
limits,  the  limitations  in  default  of  appointment  are  not  invalid 
unless  themselves  obnoxious  to  the  rule:   Re  Abbott,  supra. 

Where  the  power  of  appointment  is  general,  the  validity  of  the 
trusts  and  limitations  declared  under  the  instrument  exercising  the 
power  will  be  judged  without  reference  to  the  instrument  creating 
the  power:  Rous  v.  Jackson,  29  C.  D.  521;  Re  Flower,  Edmotids 
V.  Edmonds,  55  L.  J.  Ch.  200;  53  L.  T.  717;  Stuart  v. 
Babington,  27  L.  E.  Ir.  551;  and  though  the  power  may  purport 
to  authorise  an  appointment  which  would  be  void  for  perpetuity, 
it  may,  nevertheless,  be  validly  exercised  within  due  limits:  Shrk 
y.  Dakyns,  10  Ch.  35. 

A  special  power  of  appointment,  when  exercised,  takes  effect 
under  the  instrument  creating  the  power,  and  is  read  into  the 
latter:  Cooke  v.  Cooke,  38  C.  D.  202;  but  it  will  be  well  exercised 
if  the  objects  to  take  axe  ascertained  at  the  time  the  power  is 
exercised:  Re  Coidman,  30  C.  D.  186;  Re  Thompson.  1906,  2 
Ch.  199. 

Where  the  gift  over  is  to  arise  on  an  alternative  event,  one 
branch  of  which  is  within,  and  the  other  beyond  the  prescribed 
limit,  the  gift  over  will  be  valid  or  not  according  to  the  event: 
Re  Davies  and  Kent,  1910,  2  Ch.  35;  cf.  Re  Pence,  1891,  3  Ch. 
242,  where  the  gift  was  single  in  point  of  expression,  though  it 
included  two  events. 


Accumulations  (Thellusson)  Act,  1800. — Under  this  Act  no 
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person  or  persons  shall  by  deed  or  will  settle  any  property  so 
that  the  income  shall  be  wholly  or  partially  accumulated — 

(1)  "for  any  longer  term  than  the  life  or  lives  of  any  such 

grantor  or  grantors,  settlor  or  settlors;  or 

(2)  "  the  term  of  twenty-one  years  from  the  death  of  any  such 

grantor,  settlor,  devisor,  or  testator;  or 

(3)  "  during  the  minority  or  respective  minorities  of  any  person 

or  persons  who  shall  be  living  or  en  ventre  sa  mere 
at  the  time  of  the  death  of  such  grantor,  devisor,  or 
testator;  or 

(4)  "during  the  minority  or  respective  minorities  only  of  any 

person  or  persons  who,  uuder  the  uses  or  trusts  of  the 

deed,  surrender,  will,  or  other  assurance  directing  such 

accumulations,  would,  for  the  time  being,  if  of  full  age, 

be  entitled  unto  the  rents,  issues,  and  profits,  or    the 

interest,  dividends,  or  annual  produce  so  directed  to  be 

accumulated." 

And  "  in  every  case  where  any  accumulation  shall  be  directed 

otherwise  than  as  aforesaid,  such  direction  shall  be  null  and  void, 

and  the  rents,  issues,  profits,  and  produce  of  such  property  so 

directed  to  be  accumulated  shall,  so  long  as  the  same  shall  be 

directed  to  be  accumulated  contrary  to  the  provisions  of  this  Act, 

go  to  and  be  received  by  such  person  or  persons  as  would  have 

been  entitled  thereto  if  such  accumulation  had  not  been  directed." 

(39  &  40  Geo.  3,  c.  98,  s.  1.) 

Trusts  for  accumulation  for  payment  of  debts  and  for  raising  Debts  and 
portions  are  excepted  under  sect.  2  of  the  Act:  see  post,  p.  648.  P°*°°^- 

Under  the  Accumulations  Act,  1892,  "  No  person  shall,  after  Acoumnla- 
the  passing  of  this  Act,  settle  or  dispose  of  any  property  in  such  pmchase  of 
manner  that  the  rents,  issues,  profits,  or  income  thereof  shall  be  ^''^• 
whoUy  or  partially  accumulated  for  the  purchase  of  land  mily  for 
any  longer  period  than  during  the  minority  or  respective  minori- 
ties of  any  person  or  persons  who,  under  the  uses  or  trusts  of  the 
instrument  directing  such  accumulation,  would  for  the  time  being, 
if  of  full  age,  be  entitled  to  receive  the  rents,  issues,  profits,  or 
income,  so  directed  to  be  accumulatetl."     The  Act  applies  to  a 
^^•ill  made  before,  but  death  ensuing  after,  the  passing  of  the  Act: 
Be  Llanover  (No.  2),  1903,  2  Ch.  330. 

The  Act  of  1892  does  not  invalidate  a  direction  that,  during  Accumula- 
twenty-one  years  fi'om  the  death  of  a  testator,  the  net  profits  of  sevCTafpur- 
leaseholds  shaU  be  accumulated  and  capitalised  as  capital  moneys  poses. 
under  the  Settled  Laud  Acts:   Be  Danson,  13  E.  633:   see  Be 
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Clutterhuck,  1901,  2  Ch.  285,  288.  Where  the  wiU  directs  the 
accumulations  to  be  applied  for  two  or  more  alternative  purposes, 
one  of  which  is  the  purchase  of  land,  the  effect  of  the  Act  is  to 
make  the  will  read  as  if  the  trust  for  the  purchase  of  land  were 
struck  out:  Re  Llanover,  1903,  2  Ch.  330;  1907,  1  Ch.  635. 

The  TheUusson  Act,  which  originally  did  not  extend  to  Scotland, 
was  made  to  do  so  by  sect.  41  of  11  &  12  Vict.  c.  36;  but  it  does 
not  apply  to  Ireland:  see  Ellis  v.  Maxwell,  12  Bea.  104; 
Heytoood  v.  Heywood,  29  Bea.  9;  Freke  v.  Carbery,  16  Eq.  461. 

The  Court  will  always  construe  the  instrument  before  consider- 
ing the  application  of  the  Act:  Re  Errington,  76  L.  T.  at 
p.  617;  Re  Hume,  1912,  1  Ch.  693. 

It  is  to  be  observed  that  each  of  the  permitted  periods  mentioned 
in  the  first  section  is  to  be  taken  alone,  so  that  it  is  not  allowable 
to  direct  accumulations  which  do  not  extend  beyond  two  or  more 
combined  periods,  if  they  would  exceed  any  one  of  them:  Wilsmi 
V.  Wilson,  1  Sim.  N.  S.  288;  Re  Rosslyn,  16  Sim.  391;  Re 
Errington,  76  L.  T.  616;  Ellis  v.  Maxwell,  3  Bea.  587;  J  agger 
V.  J  agger,  25  C.  D.  729.  And  it  seems  that  twenty-one  years 
from  the  death  of  the  testator  is  the  utmost  limit  of  time  for 
accumulation  after  his  death:  Campbell's  Trustees,  18  Ct.  of  Sess. 
992.  It  is  for  the  Court  to  apply  one  or  other  of  the  permitted 
periods  as  may  fit  the  particular  case:  Re  Errington,  supra. 

The  first  period  allowed  by  the  first  section  clearly  applies  only 
to  the  case  of  a  deed,  and  where  the  qu^tion  arises  upon  a  deed, 
the  life  of  the  grantor  or  settlor  is  one  of  the  limitations  which 
may  apply;  as  where  a  fund  was  settled  upon  trust  for  the  main- 
tenance of  the  settlor,  and  subject  thereto,  during  the  lives  of 
himself,  his  wife,  and  the  survivor,  to  apply  income  for  the  main- 
tenance of  the  wife  and  children,  and  to  make  accumulations  of 
any  surplus  which  was  to  be  available  for  deficiencies  in  preceding 
years,  with  further  trusts  for  the  children  by  appointment,  or  in 
default  in  equal  shares:  J  agger  v.  J  agger  (25  C.  D.  729),  where 
Kay,  J.,  held  the  deed  to  be  void  as  from  the  death  of  the  settlor; 
that  the  second  period  did  not  apply  because  the  accumulations 
were  to  begin  at  the  date  of  the  settlement;  nor  the  third,  since, 
though  there  were  infants  at  the  settlor's  death,  that  period  can 
be  taken  only  where  the  accumulations  begin  at  the  settlor's  death, 
otherwise  the  periods  might  be  taken  cumulatively,  which  the 
disjunctive  arrangement  of  the  section  does  not  allow;  nor  the 
fourth  period,  because  it  is  to  be  considered  not  only  what  has 
happened,  but  may  happen;  and  therefore,  if  some  of  the  children 
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had  died,  others  might  have  been  born  in  the  settlor's  lifetime, 
and  so  unduly  extended  the  period;  besides  which  the  children 
were  not  absolutely  entitled,  since  the  accumulations  of  subsequent 
yoai-s  were  applicable  in  favour  of  the  mother  and  them&elvea: 
see  Re  Oattell,  infra. 

Where  annuities  ai-e  directed  to  be  paid  out  of  the  income  of  a  Accumulation 
trust  estate,  and  the  surplus  rents  are  to  be  accumulated  until  the  subject  to 

.    .  ,  .         annuities. 

death  of  the  last  surviving  annuitant,  or  as  long  as  the  law  permits, 

the  accumulation  is  sftopped  at  twenty-one  years  from  the  testator's 

death,  and  there  is  an  intestacy  as  to  the  income  from  that  time: 

Talbot  V.  Jevers  (20  Eq.  255),  where  it  was  further  held  that  the 

devisee,  subject  to  the  annuities,  could  not  call  for  a  conveyance 

until  the  death  of  the  sun'iving  annuitant:  see  also  Weatherall  v. 

Thornburgh,  8  C.  D.  261;  Ee  Farry,  Powell  v.  Parry,  60  L.  T. 

489;  but  in  Wharton  v.  Masterman  (1895,  A.  C.  186),  it  was  laid  when  trust 

down  that  the  trust  for  accumulation  of  surplus  income  after  pay-  f?"^  accumula- 

'■  ^    •'      tion  can  be 

ment  of  annuities  could  be  put  an  end  to  by  the  person  absolutely  extinguished, 
entitled,  as  soon  as  he  attained  twenty -one  (Gosling  v.  Gosling, 
Johns,  at  p.  272),  or  by  a  corporation  so  entitled,  and  the 
Thellusson  Act  had  no  application.  In  the  same  case  (at  p.  201), 
Lord  Davey  points  out  that  in  Talbot  v.  Jevers  (supra)  the  annui- 
ties were  charged  on  the  income.  The  Court  has  jurisdiction  to 
set  apart  a  sufficient  amount  of  corpus  to  answer  the  annuities,  and 
order  the  residue  to  be  handed  to  the  person  absolutely  entitled 
subject  to  the  annuity:  Harbin  v.  Masterrmui,  1896,  1  Ch.  351. 

The  second  period  is  made  to  commence  from  the  death  of  the  Computation 
settlor  or  testator;  and  upon  this  it  is  held  that  where  the  trust  is  as  from  death, 
to  accumulate  as  from  some  point  of  time  after  the  death,  the 
twenty-one  years  are  still  to  be  computed  from  the  date  of  the 
death,  though  the  result  may  be  that  the  trust  may  last  for  a  time 
far  less  than  twenty-one  years:  Webb  v.  Webb,  2  Bea.  493;  Att.- 
Gen.  V.  Poulden,  3  Ha.  555;  Nettleton  v.  Stephenson,  3  De  G. 
&  S.  366. 

A  trust  for  accumulation  during  the  minority  of  a  child  born  During 
after  the  testator's  death  is  valid:  Re  Cattell,  1907,  1  Ch.  567;   S'^tom 
but  accumulation  cannot  be  directed  from  a  period  commencing  children. 
before  the  birth  of  the  child  during  whose  minority  the  income 
is  to  be  accumulated:  Ellis  v.  Maxwell,  3  Bea.  587 

In  every  case  where  accumulations  are  directed,  and  the  direc-  Acoumula- 

■,-,„■  1  1  -i  J.    -I.-         ■».  ■      tions  void  as 

tion,  if  obeyed,  would  infringe  the  rule  against  perpetuities,  it  is  perpetuities, 
entirely  void;  but  if  it  is  within  the  limits  of  that  rule,  while  at 
the  same  time  extending,  or  possibly  extending,  beyond  any  of 
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the  periods  permitted  by  the  Thellusson  Act,  the  excess  over  the 
permitted  limit  will  be  void:  Griffiths  v.  Vere,  9  Ves.  127; 
Tud.  L.  C.  Conv.  578. 

Even  ii  there  is  in  a  ■\^•ill  no  express  direction  to  accumulate,  but 
accumulations  are  required  to  be  made  to  meet  contingencies,  the 
Act  may,  it  would  seem,  prevent  them  from  continuing  beyond 
any  of  the  periods  mentioned  in  it:  Tench  v.  Cheese,  6  D.  M.  &  G. 
453;  Bective  v.  Hodgson,  10  H.  L.  C.  656;  Bryan  v.  Collins,  16 
Bea.  17;  Mathews  v.  Eeble,  3  Oh.  691.  This  is  not  so  where  the 
accumulation  is  made  in  the  ordinary  course  of  administration: 
Ibid. 


Debts  of 
another. 
Sinking  fund 
for  portions  ; 


or  for  mort- 
gage debts. 


Stopping 
accumulation 
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paid. 


Recoupment 
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Trust  to  apply 
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Payment  of  Debts.] — The  exception  in  sect.  2  of  accumulations 
for  the  payment  of  debts  extends  to  debts  arising  as  weU  after  as 
to  those  due  at  the  death:  Varlo  v.  Faden,  1  D.  F    &  J.  211. 

A  trust  of  this  nature  may,  under  sect.  2,  include  debts  of  other 
persons  than  the  testator;  and  a  portion  of  the  income  may  law- 
fully be  applied  as  a  sinking  fund  in  exoneration  of  subsisting 
portions  from  subsequent  liabilitiee:  Varlo  v.  Faden,  supra;  and 
see  Mathews  v.  Keble,  3  Ch.  697;  or  a  sinking  fund  to  pay  mort- 
gage debts  may  be  constituted  by  the  creation  of  a  long  tejm, 
subject  to  which  the  land  may  be  strictly  settled:  Batemati  v. 
HotchUn,  10  Bea.  426;  Bacon  v.  Proctor,  T.  &  E.  31;  cf.  Re 
Earl  of  Stamford,  1911,  1  Ch.  255. 

But  the  trust  for  accumulation  of  rents  is  not  permitted  to 
continue  after  the  debts  have  been  paid;  nor  can  the  remainder- 
men keep  the  tenant  for  life  out  of  possession  where  the  trust  has 
thus  come  to  an  end  by  means  of  sales  under  orders  of  Court,  so 
as  to  recoup  the  estate  at  his  expense:  Teivart  v.  Lawson,  18  Eq. 
490;  Be  Green,  40  C.  D.  610;  Re  Cresswell,  1913,  W.  N.  177; 
nor  is  a  provision  for  accumulation  of  income  to  recoup  capital 
applied  in  discharging  debts  within  the  exception  in  sect.  2:  Re 
Heathcote,  1904,  1  Ch.  826.  It  is,  indeed,  the  duty  of  trustees, 
if  they  have  an  option  to  accumulate  or  to  pay  debts  by  other 
means,  to  have  recourse  to  mines,  timber,  or  such  other  sources, 
rather  than  to  abridge  the  interest  of  the  tenant  for  life  by  an 
exclusive  application  of  rents  for  the  purpose:  Wilson  v.  Halliley, 
1  E.  &  M.  590;  Bennett  v.  Wyndham,  23  Bea.  521. 

A  trust  to  apply  rents  in  repairing  or  reinstating  houses,  or 
improving  land,  is  within  the  exception  to  sect.  1  of  the  Thellusson 
Act:  Tine  v.  Raleigh,  1891,  2  Ch.  13;  Re  Mason,  1891,  3  Ch. 
467;  so  also  in  keeping  up  a  policy  to  secure  replacement  of  capital 
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value  of  leaseholds  unconverted:  Re  Gardiner,  1901,  1  Cli.  697; 

and,  it  seems,  also  a  trust  to  pay  premiums  upon  policies  during  Trust  to  pay 

the  whole  life  of  the  assured,  and  not  only  for  twenty-one  years  '"emfil'm^s 

after  the  death  of  the  testator,  is  within  the  exception:  see  Bassil 

V.  Lister,  9  Ha.  177;  Meller  v.  Stanley,  2  D.  J.  &  S.  183;  Be 

Vaughan,  Halford  v.  Close,  1883,  W    N.  89. 

Accumulations  for  Portions. j — The  second  section  applies 
equally  whether  the  portions  are  already  charged  or  where  they 
are  to  be  charged  in  certain  events:  Bourne  v.  BucMon,  2  Sim. 
N.  S.  91;  comp.  Halford  v.  Stains,  16  Sim.  488;  and  see  Bar- 
ringtm  v.  Liddell,  2  D.  M.  &  G.  498. 

But  portions,  in  order  to  come  within  the  saving  of  this  section,  whatportions 
must  be  strictly  portions,  and  must  be  such  that  if  there  ^^■ere  excepted, 
children  they  would  answer  the  legal  description  of  portions;  for 
if  there  are  not,  aaid  cannot  be,  any  children  to  take,  the  trust  to 
accumulate  will  be  void:  Middlet&n  v.  Losh,  1  Sm.  &  G.  61;  Re 
Clulow,  1  J.  &  H.  639.  Nor  may  they  be  mere  provisions  by 
bequest,  such  as  would  arise  where  the  income  of  a  legacy  or  rents 
of  an  estate  are  to  be  accumulated  for  the  benefit  of  children; 
nor  where  a  testator  disposes  of  his  whole  estate  in  favour  of 
children  at  twenty-one:  Drewett  v.  Pollard,  27  Bea.  196;  Eyre 
V.  Marsden,  4  M.  &  0.  231;  and  Edivwds  v.  Tuck,  3  D.  M.  &  G. 
40;  and  see  Matheivs  v.  Keble,  3  Ch.  696;  nor  where  there  is  a 
direction  to  accumulate  and  then  to  pay  the  income  to  one  for  life, 
with  remainder  for  the  benefit  of  children :  see  Middleton  v .  Losh , 
1  Sm.  &  G.  61;  Watt  v.  Wood,  2  Dr.  &  Sm.  -56;  but  comp. 
Jones  y.  Maggs,  9  Ha.  605.  But  a  direction  to  accumulate  for 
twenty-one  years  during  the  life  of  a  tenant  for  life,  and  so 
much  longer  as  he  had  younger  children  in  existence,  is  within 
the  exception:  Beech  v.  St.  Vincent,  3  De  G.  &  Sm.  678;  Rp 
Stephens,  Kilby  v.  Belts,  1904,  1  Oh.  322,  where  the  direction 
was  similar  and  the  accumulation  was  kept  open  until  the  youngest 
child  attained  twenty-one,  a  period  of  twenty-eight  years. 

According  to  the  balance  of  authority,  it  appears,  in  order  that  Parents  to 
the  accumulation  for  portions,  though  exceeding  the  periods  ^^^l^^ 
prescribed  by  sect.  1,  should  be  lawful,  that  the  portions  should 
be  in  favour  of  children  of  parents  who  take  some  interest  under 
the  settlement,  however  small,  and  that  such  interest  need  not 
be  actually  in  the  estate  out  of  which  the  portions  are  payable: 
Edwards  v.  Tuck,  3  D.  M.  &  G.  40:  but  the  trust  will  fail  if  the 
parent  takes  no  interest  at  all:  Eyre  v.  Marsden,  2  Keen,  j64; 
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see  also  Morgan  v.  Morgan,  20  L.  J.  Ch.  109.  And  the  portions 
to  be  paid  out  of  the  accumulations  may  be  in  favour  of  the 
children  of  a  person  other  than  the  settlor,  if  their  parent  takes 
some  interest;  or  a  settlor  may  make  a  provision  by  the  settle- 
ment to  satisfy  portions  payable  under  some  other  instrument; 
Barringtm  v.  lAddell,  2  D.  M.  &  G.  499. 


Dentinatiun 
of  income  on 
cesser  of 
accumnlation. 


Where  no 
person 
presently 
entitled  to 
income. 


Right  of 
residuary 
legatee. 


Effect  of  Void  Trust  for  Accumulation. J — 1.  When  accumula- 
tion is  stopped  by  the  operation  of  the  Act,  any  person  entitled 
in  prcesenti  to  the  income,  subject  to  the  direction  to  accumulate, 
is  immediately  entitled  to  that  income:  Trickey  v.  Trickeif,  3 
M.  &  K.  560;  Coomhe  v.  Hughes,  2  D.  J  &  S.  657;  Wharton 
V.  Mastemum,  1895,  A.  C.  186. 

2.  When  accumulation  is  stopped,  and  there  is  no  person 
entitled  in  prcBsenti  to  the  income,  the  effect  is  not  to  accelerate 
the  interests  subject  thereto,  and  the  right  to  the  income  directed 
to  accumulate  does  not  arise  until  the  contingent  or  vested  interest 
actually  falls  into  possession:  Jones  v.  Maggs,  9  Ha.  605; 
Macdonald  v.  Bryce,  2  Keen,  276;  Barrington  v.  Liddell,  10 
Ha.  4-29;  Weatherall  v.  Thomburgh,  8  C.  D.  261;  Se  Travis, 
Frost  V.  Grsatorex,  1900,  2  Ch.  541.  The  accumulations  in  such 
cases  go  to  the  residuary  legatee:  Ellis  v.  Maxwell,  3  Bea.  587; 
Ait. -Gen.  v.  Pouldeti,  3  Ha.  555;  Jones  v.  Maggs,  supra;  or 
the  residuary  devisee:  Green  v.  Gascoyne,  4  D.  J.  &  S.  565; 
unless  they  have  been  made  out  of  income  of  a  residue,  when 
they  go  to  the  nest  of  kin  or  heir:  Oddie  v.  Brown,  4  De  G.  &  J. 
179;  Weatherall  v.  Thornburgh,  supra;  Edtmrds  v.  Tui-li,  3 
D.  M.  &  G.  40;  Be  Travh,  Frost  v.  Greatorex,  1900,  2  Ch.  541; 
and  ^vhere  they  fall  into  the  residue,  a  tenant  for  Life  of  such 
residue  takes  only  the  income  of  the  accumulated  fund:  Crawley 
V.  Crawley,  7  Sim.  425;  Morgan  v.  Morgan,  20  L.  J.  Ch.  441; 
Re  Pope,  1901,  1  Ch.  64;  see  further  on  this  subject,  Jarman, 
388. 
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CHAPTER  XL. 

TRUSTS    MADE   DEFEASIBLE  ON   ALIENATION    OR  BANKRUPTCY. 

It  is  clearly  settled  that  trusts  which  attempt  to  restrain  the  Attempts  to 
power  of  alienation  inherent  in  the  right  of  property,  at  least  in  ficia""!;ft^"'^' 
England  (see  as  to  Scotland,  Barstow  v   Black,  L.  R.  1  H.  L.  Sic. 
392,  396,  399),  are  illegal  and  void:  Rowe  v.  Byng,  10  01.  &  F. 
508. 

^'here,   therefore,  an  absolute  interest   is  given  in    the    hrst  Absolute  gift 
instance,  restrictions  upon  its  enjoyment  are  illegal  and  void —     condition!' 
Whether   the    interest    given   is    an    estate    tail;    Dairkins   y.  Estate  tail. 
Penrhyn,  i  A.  C.  51,  61,  64;  or  an  estate  in  fee  or  for  Life  estate. 
life:   Brandon  v.  Robinson,  18  Vos.  429:    Rochford    v. 
Hackman,  9  Ha.  475;  but  see  Re  Fitzgerald,  Snrman  v. 
Fitzgerald,  1904,  1  Ch.  573; 
Whether  in  real  or  personal  estate:   King  v.  BarclieJI,  Amb.  Realty  or 
379;  Barton  v.  Barton,  3  K.  &  J.  512;  Holmes  v   Godson,  personalty. 
8  D.  M.  &  G-.  152;  Metcalfe  v.  Metcalfe,  43  C.  D.  633; 
1891,  3  Ch.  1; 
T\'hether  the  interest  is  legal  or  equitable:   Joel  v.   MilU,  o  Equitable 

K.  &  J.  458;  Corhett  v.  Corhett,  14  P.  D.  7;  '°^''''''*- 

Whether  in  possession  or  reversion:  Powell  v.  Boggis,  35  L.  J .  Present  or 
Ch.  472;  Metcalfe  y.  Metcalfe,  supra;  but  a  re^riotion  on  gift.  ""'^ 
alienation  may  be  validly  attached  to  a  contingent  interest : 
Churchill  v.  Marks,  1  Coll.  441;  or  to  a  vested  interest 
liable  to  be  divested  upon  alienation  before  the  time  of 
possession:  Re  Porter,  Coulson  v.  Capper,  1892,  3  Ch- 
481;  or  to  an  absolute  gift  of  a  share  of  residue  which 
before  the  date  of  "actual  payment"  the  legatee  dis- 
entitles himself  to  receive:  Re  Goulder,  Q.  v.  G.,  1905, 
2  Ch.  100;  or  a  restriction  on  alienation  may  validly  be 
attached  where  no  vested  right  arises  in  income  except 
when  it  accrues  due  or  actually  comes  to  the  hands  of  the 
trustees:  Re  Sampson,  S.  v.  8.,  1896,  1  Ch.  630;  and  see 
Kearsley  v.  Woodcock.  3  Ha.  185;  Re  Payne,  25  Bea. 
556;  Pearson  v.  Dolman,  3  Eq.  315; 
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Limit  of  time. 


Substantial 
restrictiou. 


Restriutiiig 

donee's 

liability. 


Intention  to 
oust  creditoit>; 


or  next  of 
kin; 


or  devolution 
of  unspent 
part. 


aiftsby 
Crown. 


Partial 
restrictions. 


Though  the  condition  be  limited  in  point  of  time:  Be  Rosher, 
R.  V.  R.,  26  C.  D.  801;  Be  Dugdale,  D.  v.  D.,  38  C.  D. 
176, 179; 
Whether  the  condition  be  an  unlimited  or  substantial  restriction 
of  the  donee's  power  of  alienation:  Bradley  v.  Peixoto, 
a  Ves.  324;  Re  Janes,  23  L.  T.  211;  Metcalfe  v.  Metcalfe, 
supra;  and  Re  Rosher,  supra;  Re  Bourse's  Trusts,  27 
L.  R.  Ir.  573. 
If  it  seeks  to  exclude  the  liability  of  the  property  to  answer  for 
the    donee 'e   contracts  as   under   a   charge   or   mortgage: 
Ware  v.   Conn,  10  B.  &  C.  433;   Willis  v.  Hiscox,  4 
M.  &Cr.  197,201,  202; 
If  it  seeks  to  prevent  the  operation  of  the  bankruptcy  laws: 
Bird  V.  Johnsm,  18  Jur.  976;  Re  Machii,  21  C.  D.  838, 
842;  Re  Dugdale,  supra; 
If  it  seeks  to  prevent  the  devolution,  according  to  law,  of  the 
property,    or   the   unspent  portion   of   it,    on   intestacy: 
Barton  v.  Barton,  3  K.  &  J.  512;  Holmes  v.  Godson,  8 
D.   M.    &   G.    152;    Attorney-Oeneral  v.   Marquess  of 
Aileshwry,  12  A.  C.  672,  at  p.  694;  Re  Dixon,  Dixon  v. 
Charlesivorth,  1903,  2  Ch.  458;  Egerton  v.  Brownlow,  4 
H.  L.  C.  160;  Re  WihocTcs,  1  C.  D.  229;  Be  Walker, 
1908,  2  Ch.  705; 
If  it  after  an  absolute  gift  attempts  to  impose  a  gift  over  of 
any  balance  remaining  at  the  legatee's  death:   Lloyd  v. 
Tiveedy,  1898,  1  Ir.  R.  5;  Re  Jones,  Richards  v.  Jones, 
1898,  1  Ch.  439;  or  seeks  to  prevent  the  donee  from  dis- 
posing of  the  unspent  portion  of  the  gift,  or  allowing  it 
to   devolve   according  to  law:    Watlcins  v.   Williams,   3 
Mac.  &  G.  622;  Henderson  v.  Cross,  29  Bea.  216;  Perry 
V.  Merritt,  18  Eq.  152. 
The  restrictions  on  enjoyment  above  referred  to  may,  however, 
be  annexed  to  gifts  by  the  Crown  by  virtue  of  its  prerogative: 
Fowler  v.  Fowler,  16  Ir.  Ch.  R.  507 

But  conditions  which  impose  only  partial  resti-aints  on  the  right 
to  alienate  are  valid;  as,  for  instance,  where  certain  individuals 
are  to  be  continued  in  possession  of  property  at  an  existing  rent: 
Tibbits  V.  Tibbits,  19  Ves.  656,  a  case  which  differs  from  a  direc- 
tion not  to  raise  rents,  which  is  void  not  only  on  the  ground  of 
repugnance,  but  as  infringing  the  rule  against  perpetuities: 
Attorney-General  v.  Catherine  Hall,  Jac.  395;  Attoi-ney-General 
V.  Greenhill,  33  Bea.  193.    And  a  condition  is  not  void  which 
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directs  the  donee  not  to  alien  to  a  particular  penson  or  his  family : 
Litt.  223a,  sect.  361;  Qravrnw  v.  Watkins,  L.  R.  6  C.  P.  500; 
but  see  Ludloiv  v.  Bunburyi,  35  Be-a.  36;  or  directs  him  to  exclude 
a  particular  class  of  persons,  as,  sisters  or  their  children:  Doe  v. 
Pearsmi,  6  East,  173;  Billijig  v.  Welch,  I.  E.  6  C.  L.  88;  or 
never  to  sell  out  of  the  family:  Be  Macleay,  20  Eq.  186;  and  see 
Be  Bosher,  B.  v.  B.,  26  C.  D.  801. 

But  a  condition  that  a  devisee  is  only  to  alien  to  one  individual 
(Muschamp  v.  Bluet,  Bridg.  132;  AttvMter  v.  Attwater,  18  Bea. 
330);  or  to  give  another  the  option  of  purchasing  at  a  particular 
price  {Be  Bosher,  E.  v.  E.,  26  C.  D.  801;  Billing  v.  Welch, 
I.  B.  6  C.  L.  88);  or  not  to  sell  without  reinvesting  in  land  (Hood 
V.  Oglmtder,  34  Bea.  513);  or  if  he  sells,  to  pay  certain  legacies 
(Be  Elliot,  Kelly  v.  Elliot,  1896,  2  Ch.  353),  is  bad.  The  true 
teet  to  ascertain  the  validity  of  such  partial  restraints  is  "  whether 
the  condition  takes  away  the  whole  power  of  alienation  sub- 
stantially" (per  Jessel,  M.  E.,  Be  Macleay,  20  Eq.  186,  189), 
that  is,  "does  it  really  deprive  him  of  the  power  of  alienation,  or 
does  it  only  so  restrain  it  that  in  effect  he  still  has  the  power  of 
alienation  ?  ":  per  Pearson,  J.,  in  Be  Bosher,  26  C.  D.  801,  817. 

Where  a  vested  interest  has  once  been  given,  restrictions  upon  Restrictions 
its  enjoyment  beyond  twenty-one  are  ineffectual  unless  there  is  t^,'^ntyone 
a  disposition  of  the  intermediate  interest:  Saunders  v.  Vautier, 
Cr.  &  Ph.  240;  followed  in  Be  Thompson,  Griffith  v.  Thompso7i, 
44  W.  E.  582;  Wharton  v.  Master-man,  1895,  A.  C.  186;  Gosling 
V.  Gosling,  Johns.  265;  Be  Jobscm,  44  C.  D.  154;  Be  Couturier, 
1907,  1  Ch.  470;  Be  Nunburnholme,  1911,  2  Ch.  510;  1912, 
1  Ch.  489. 

Any  such  provision  for  postponement  may  be  regarded  as  merely  Directory 


proTieions. 


directory:  Josselyn  v.  Josselyn,  9  Sim.  63;  but  see  Chambers 
Smith,  L.  E.  3  A.  C.  795. 

A  settlor  making  a  settlement  of  his  own  property  cannot  insert  Grift  oyer  on 
a  gift  over  in  the  event  of  his  bankruptcy  or  insolvency,  not  even  banJaTuptcy. 
in  an  ante-nuptial  marriage  settlement:  Higinbotham  v.  Holme, 
19   Ves.    88;    Ex  parte   Hodgson,    19   Ves.   206 ;■  Murphj/   v 
Abrahams,  15  Ir.  Ch.  E.  371;  Merry,  v.  Poivnall,  1898,  1  Ch. 
306;    Be  Spearman,   Spearman   v.    Loimdes,   82   L.    T.    303; 
Mackintosh  v.  Pogose,  1895,  1  Ch.  505;  Be  Johnson,  Ex  parte 
Matthews  and  Wilkinson,  1904,  1   K.   B.  134.      Nor    can    he 
covenant  to  pay  to  the  trustees  a  sum  of  money  in  such  an  event: 
Be  Murphy,  1  Sch.  &  Lef.  447;  Ex  parte  Mackay,  8  Ch.  643; 
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and  see  Ex  parte  Boddam,  2  D.  F.  &  J.  625;  Whifmore  v. 
Mason,  2  J.  &  H.  204. 

But  this  rule  applies  only  t«  a  limitation  upon  bankruptcy, 
and  to  cases  where,  but  for  the  limitation,  the  property  or  income 
would  pass  to  the  trustee  of  the  bankrupt,  and  then  only  so  far 
as  it  would  have  thus  come:  Ee  Johnson,  supra.  But  a  life 
interest  may  be  made  determinable  on  voluntary  alienation:  Hurst 
V.  Hurst,  21  C.  D.  278;  or  in  the  case  of  an  alienation  by 
operation  of  laT\  in  favour  of  a  particular  creditor,  as  by  the 
appointment  of  a  receiver  at  the  suit  of  a  joint  creditor:  Ke 
Detmold,  D.  v.  D..  40  C.  D.  oSo. 

And  since  the  settlement  conta,ining  such  a  defeasance  is  not 
void  iu  toto,  but  in  any  case  only  so  far  as  the  life  interest  is 
concerned,  it  follows  that,  after  satisfying  the  settlor's  creditors, 
it  operates  as  against  tlie  settlor  himself  so  as  to  cause  a  forfeiture, 
and  he  loses  all  his  rights  in  any  residue  remaining  after  the 
creditors  have  been  paid,  and  those  persons  who  take  under  the 
gift  over  are  entitled  as  against  a  trustee  in  a  second  bankruptcy : 
Be  Johnson,  E.r  parte  Matlhews  and  Wilkinson,  1904,  1  K.  B. 
134:  but  where  the  restrictions  are  void  as  inoperative,  the  life 
estate  not  having  determined,  the  subsequent  limitations  do  not 
take  effect:  Be  Spearman,  sttpra. 

Such  a  limitation  would,  however,  be  valid  in  the  case  of  a 
settlement  of  jjroperty  subject  to  a  joint  power  of  appointment 
upon  trust  as  to  a  share  for  one  of  the  appointors  for  life  deter- 
minable on  bankruptcy:  Re  Ashhy,  1892,  1  Q.  B.  872;  and  also 
where  damages  recovered  in  divorce  proceedings  were  settled  by 
the  Court  upon  the  wife  and  then  upon  the  husband,  with  a  gift 
over  on  bankruptcy,  since  the  damages  were  not  the  property  of 
the  husband:  Ee  Stephenson,  Ex  parte  Brotcn,  1897,  1  Q.  B.  638. 

In  Hammond  v.  Barrett  (17  W.  E.  1078),  third  parties  joined 
and  settled  property  of  greater  value  than  that  settled  by  the 
bankrupt,  on  condition  that  his  property  was  to  go  over  on  his 
bankruptcy,  and  the  Court  held  that  the  settlement  was  not  in 
an}-  wa^-  obnoxious  to  the  bankrupt  laws:  and  see  Ee  Tetley, 
75  L.  T.  166;  but  in  Learmoiith  v.  Miller  (2  H.  L.  Sc.  438), 
Lord  Cairn«  doubted  whether  an  owner  of  property,  in  a  contract 
for  valuable  consideration,  could  be  entitled  to  make  a  provision 
of  the  kind;  and  see  Collins  v.  BarJcer,  1893,  1  Ch.  578. 

But  upon  marriage  the  wife's  property  may  be  settled  upon  the 
husband  until  bankruptcy,  while  a  similar  trust  of  the  husband's 
property  is  bad:  Ex  parte  Hinton,  14  Ves.  598;  Lister  v.  Garlovd, 
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5   Sim.   205;    except  in  SootlaJid:    Be  Fitzgerald,   Surman  v. 
Fitzgerald,  1904,  1  Oh.  573. 

And  where  the  -wife's  property  is  not  settled  and  the  husbaaid 
becomes  possessed  of  it,  it  has  been  held  that  a  trust  of  the  income 
of  the  husband's  own  property  in  favour  of  himself  until  banjs;- 
ruptcy  is  good  to  the  extent  of  the  wife's  fortune  received  by  him: 
Higgin&on  v.  Kellij,  1  Ball  &  B.  252;  Lister  v.  Garland,  5  Sim. 
205;  WJiitmare  v.  Maso)i,  2  J.  &  H.  21-±.  And  so  in  Macl-intosh 
V.  Pogose  (1895,  1  Ch.  505,  512),  where  the  husband,  having 
become  possessed  of  his  wife's  separate  property,  applied  part  of 
it  to  his  own  use,  and  then  settled  the  remaining  part  with  pro- 
perty of  his  own,  and  to  the  extent  of  the  pl'operty  of  his  wife 
received  by  him,  a  proviso  for  cesser  of  his  life  interest  upon 
bankruptcy  was  upheld;  and  see  Re  Rolland;  Gregg  v.  Holland, 
1902,  2  Ch.  360.  These  cases  do  not  depend  upon  the  existence 
of  any  valuable  consideration  to  support  the  settlement;  but  where 
■'  the  Court  can  find  a  definite  sum  which  ca,n  be  appropriated 
as  the  wife's  property  "  {Whitmore  v.  Mason,  supra^,  that  definite 
sum  is  treated  not  merely  as  consideration  for  the  settlement,  but 
as  the  identical  property  brought  by  the  ^^ife  into  settlement: 
per  Stirling,  J.,  Macl'intosh  v.  Pogose,  1895,  1  Ch.  at  p.  515. 

Trusts  having  for  their  object  to  continue  an  interest  in  property  Trusts  to 
after  bankruptcy  are  invalid  (Brandon  v.  Bobinson.  18  Ves.  429,  continue  after 

r     -J  \  ....  bankruptcy. 

433),  and  therefore  words  merely  prohibiting  assignment  (Le-ar  v. 

Leggatt,  1  E..  &  M.  690;  Whitfield  v.  Prickett,  i  Keen,  608;  see 

Joyce,  J.,  in  Be  Fitzgerald,  Surman  v.  Fitzgerald,  1903,  1  Ch. 

933,  940 \  or  a  direction  that  the  income  is  to  be  paid  to  the 

legatee,  and  not  to  be  subject  to  his  debts  (Groves  v    Dolphin,  1 

Sim.  66).  or  that  the  trustees  are  to  raise  and  apply  at  their  dis-  Discretionary 

cretion  an  annual  sum  for  the  support  of  the  beneficiary  (Young-  inline!  *^^  ^ 

husband  v.  Gisborne,  1  Coll.  400:   Green  v.  Spicer,  1  E.  &  M. 

395),  will  not  in  general  prevent   the  property  passing  to   the 

trustee  in  the  bankruptcy  of  the  beneficiary 

But  where  such  a  discretion  was  vested  in  trustees  with 
respect  to  property,  not  being  the  bankrupt's  own  property, 
the  discretionary  trust  was  held  valid  (Be  Ashby,  Ex  parte 
Wreford,  1892,'  1  Q.  B.  872:  Train  v.  Clapperton,  1908, 
A.  C.  342),  whether  it  be  in  favour  of  the  bankrupt  alone 
or  for  him  and  his  wife  and  children:  Be  Bullock,  Good  v 
Lir-korish  (64  L.  T.  736),  where  it  was  also  held  that  the  trustees 
could  not  properly  pay  the  income  to  the  bankrupt,  though  they 
might  apply  it  to  his  maintenance.  And  where,  in  the  exercise  of 
such  discretion,  trustees  pay  the  bankrupt  more  than  sufficient  for 
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his  necessary  maintenance,  he  may  be  compelled  to  account  to  his 
trustee  in  bankruptcy  for  the  excess:  Holmes  v.  Penny,  3  K.  &  J. 
90;  Re  Ashby,  supra;  and  see  further,  as  to  the  exercise  of  such 
discretionary  trusts,  ante,  p.  452. 

But  a  trust  for  a  man  until  he  shall  become  bankrupt,  and  after 
his  bankruptcy  for  others,  is  quite  different  from  an  attempt  to 
make  a  gift  to  him  for  his  life,  with  a  proviso  that  he  shall  not 
sell  or  alien  it.  If  that  condition  is  so  expressed  as  to  amount  to 
a  limitation  reducing  the  interest  short  of  a  life  estate,  neither  the 
man  nor  his  assignees  can  have  it  beyond  the  period  limited:  per 
Lord  Eldon  in  Brandon  v.  Bobinso7i,  18  Ves.  429;  Rochford  v. 
RacTcman,  9  Ha.  475;  Phipps  v.  Ennismo^-e,  4  Euss.  131;  Joel 
V.  Mills,  3  K.  &  J.  458;  Carter  v.  Carter,  ibid.  617;  Knight 
V.  Broime,  30  L.  J.  Ch.  649;  Re  Metcalfe,  M.  v.  M.,  43  C.  D. 
633;  Re  Walsh's  Estate,  1905,  1  I.  E.  261. 

A  direction  to  trustees  to  purchase  an  annuity  in  their  own 
names,  and  to  pay  it  to  a  person  for  life  or  until  alienation,  is 
valid:  Hatton  v.  Mat/,  3  C.  D.  141;  and  see  Pmver  v.  Hayne,  8 
Eq.  262.  But  this,  it  seems,  is  not  so  where  the  trustees  are 
directed  to  purchase  it  in  the  name  of  the  annuitant,  because  the 
latter  would  be  absolutely  entitled  to  the  annuity,  and  the  con- 
dition would  thus  be  repugnant:  Runt-F ouMmi  v.  Furber,  3 
CD.  285;  Stokes  v.  CheeJt.  28  Bea.  620;  and  see  Re  Mabbett, 
Pitman  v.  Holborrow.  1891,  1  Ch.  707;  Re  Robhins,  1907,  2 
Ch.  8. 

An  annuitj'  payable  for  life  or  until  alienation,  and  secured  by 
a  deed  of  covenant,  was,  upon  the  death  of  the  covenantor  whose 
estate  was  insufficient  to  pay  the  annuity  in  full,  valued  and  the 
whole  amount  paid  to  the  annuitant,  notwithstanding  the  restraint 
upon  alienation:  Re  Siivlair.  Allen  v.  Sinclair,  1897,  1  Ch.  921, 
where  Carr  v.  Inglebij  (1  D.  G    &  Sm.  362)  was  disapproved. 

Whether  a  forfeiture  has  taken  place  or  not  must  in  all  cases 
depend  upon  the  true  construction  of  the  clause  itself;  but  the 
Court  flill  not  construe  the  clause  beyond  the  fair  meaning  of  the 
words  used,  as  forfeitures  are  not  regarded  with  favour:  Re  Green- 
wood, Sittclijfe  V.  Gledhill,  1901,  1  Ch.  887,  891.  In  determining 
what  acts  create  a  forfeiture  it  is  necessary  to  bear  in  mind  the 
"  distinction  long  since  drawn  between  ^•oluutary  acts  wliich  would 
produce  a  forfeiture  and  proceedings  in  invitum  which  would  not 
do  so.  Where  the  terms  of  the  limitation  in  this  active  form 
require  something  to  be  done  by  the  donee  himself,  an  act  in 
invitum  is  not  an  act  done  by  him,  and  therefore  not  an  act  of 
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forfeiture":  Avison  v.  Holmes,  1  J.  &  H.  530,  538;  Tyser  v. 
Jones,  3  L .  J .  Ch .  241 .  And  hence  a  forfeiture  would  not  arise 
by  adverse  bankruptcy  proceedings:  Whitfield  v.  Prickett,  2  Keen, 
608;  Lem-  v.  Leggati,  1  R.  &  M.  690;  Re  Harvey,  60  L.  T.  710; 
or  the  obtaining  of  a  vesting  order  under  1  &  2  Vict.  c.  110, 
8.  36:  Pt/m  v.  Lockyer,  12  Sim.  394;  or  a  registered  judgment: 
Fowler  v.  Foivler,  16  Ir.  Ch.  E.  507. 

But  where  the  clause  is  in  the  passive  form,  and  it  is  clear  that  Passive 
the  interest  given  is  to  cease  when  it  can  be  no  longer  personally  alienation, 
enjoyed  (Be  Pwnhayn,  13  Eq.  413),  bankruptcy,  or  any  proceed- 
ing therein  which  causes  a  cessio  honorum,  will  effect  a  forfeiture: 
see  Boffey  v.  Bent,  3  Eq.  759;  Ex  parte  Eyston,  7  C.  D.  145; 
as,  for  example,  where  the  forfeiture  was  to  arise  if  the  property 
should  "be  assigned  or  become  payable"  to  another:  Yarnold  v. 
Moorhouse,  1  E.  &  M.  364;  or  by  "any  act  or  default,  or  by 
operation  of  law":  Seymour  v.  Lucas;,.!  Dr.  &  Sm.  177  A 
charging  order  (Bofey  v.  Bent,  3  Eq.  759),  and  a  sequestration 
{Dixon  \.  Bon'e,  35  L.  T.  548;  Be  James,  Clutterbuck  v.  James, 
62  L.  T.  454,  a  case  of  a  Scotch  sequestration),  and  a  registered 
judgment  against  the  land  (Be  Moore,  17  L.  R.  Ir.  549;  Seymour 
V.  Lucas,  1  Dr.  &  Sm.  177;  but  see  Be  Bym,  19  L.  E.  Ir.24, 
where  goods  were  seized  but  not  sold),  have  been  held  to  cause  a 
forfeiture  where  the  words  were  "do  or  suffer  "  something  whereby 
the  property  should  become  the  property  of  some  other  person. 
A  gift  over  in  the  event  of  property  being  "taken  in  execution.  "Taken in 
by  any  process  of  law  for  the  benefit  of  any  creditor  or  creditors," 
was  held  to  become  operative  on  the  appointment  of  a  receiver  Reeeiver 
of  the  rents  and  profits  by  waj^  o"f  equitable  execution:  Blackman 
V.  Fijsh,  1892,  8  Ch.  209;  and  see  Thompson  v.  QUI,  1903,  1 
K.  B.  760,  768;  and  a  receiving  order  in  bankruptcy  wa^  held  Receiving 
to  have  the  same  effect,  although  no  further  proceedings  had  bankruptcy, 
followed  upon  it,  where  the  forfeiture  was  to  be  incurred  if  the 
fund  should  "  become  payable  to  some  other  person  "  than  the 
beneficiary:  Be  Sartorif:'  Estate,  S.  v.  S.,  1892,  1  Ch.  11;  Be 
Spear?rum,  Spearman  v.  Loiimdes,  82  L.  T.  302;  Be  Laye,  1913, 
1  Ch.  298.  But  the  appointment  of  a  receiver  does  not  of  itself 
constitute  a  "charge"  within  the  meaning  of  a  forfeiture  clause: 
Campbell  v.  Campbell,  72  L.  T.  294;  nor  does  it  operate  to 
cause  the  property  "  to  belong  to  or  become  vested  in  any  other 
person":  Be  Beaumcmt,  1910,  W.  N.  181. 

Where  the  gift  over  was  to  take  effect  if  the  beneficiary  should  "  ^??,*1   „ 

.  1  I.  1  1  1    d'sabihty." 

be  "  under  any  legal  disability  in  consequence  whereoi  he  would 
(J.  43 
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be  hindered  in  or  prevented  from  taking  "  the  same  "for  his  own 
personal  and  exclusive  benefit,"  the  expression  "legal  disability" 
was  confined  to  some  act  of  law  which  deprived  the  beneficiaxy 
of  his  property,  and  did  not  include  a  mortgage,  charge,  or 
alienation,  or  an  order  made  against  him  as  an  executor,  charging 
his  indebtedness  to  the  estate  against  his  interest  under  the  will: 
Be  Careiv,  C.  v.  C,  1896,  2  Ch.  311,  315.  Where  the  gift  over 
was  to  take  effect  if  the  property  "should  be  forfeited  to  or 
become  vested  in  any  other  person,"  the  word  "forfeit"  was  con- 
sidered to  mean  "not  merely  that  which  is  actually  taken  by 
reason  of  some  breach  of  the  condition,  but  to  include  also  that 
which  becomes  liable  to  be  so  taken":  Re  Levy,  30  C.  D.  119, 
125 .  But  a  conviction  for  felony  is  not  such  a  deprivation  of  the 
actual  enjoyment  of  a  life  interest  by  operation  of  law  as  to  cause 
a  forfeiture:  Re  Dash,  Darley  v.  Eing,  57  L.  T.  219. 

Where  the  condition  was  directed  against  voluntary  alienation, 
it  was  held  to  become  applicable  where  the  beneficiary  took  advan- 
tage of  the  Acts  for  the  relief  of  insolvents:  Churchill  v.  Mark.% 

1  Coll.  441;  Rochford  v.  Kackman,  9  Ha.  475.  And  this  was  so 
after  a  declaration  of  insolvency  under  the  old  Bankruptcy  Acts: 
mil  V.  Cowdery,  1  H.  &  N.  360;  a  liquidation  by  arrajigement 
under  the  Bankruptcy  Act,  1869,  amounting  to  an  "assign- 
ment": Re  Amherst's  Trusts,  13  Eq.  464;  Re  Riggs,  Ex  parte 
Lovell,  1901,  2  K.  B.  16,  22;  or  a  composition  under  the  same 
Act  by  the  beneficiary:  Billson  v.  Crofts,  16  Eq.  314;  or  by  the 
firm  in  which  he  was  a  partner:  Nixon  v.  Verry,  29  C.  D.  196. 
But  see,  contra.  Ex  parte  Dawes,  17  Q.  B.  D.  275,  where  the 
composition  was  under  the  Bankruptcy  Act  of  1883;  and  cp.  the 
observations  of  Chitty,  J.,  on  this  case  in  Re  Sartoris'  Estate, 
S.  V.  S.,  1892,  1  Ch.  11,  19.  And  so  a  bankruptcy  petition  under 
the  Bankruptcy  Act,  1883,  by  the  beneficiary  himseK,  followed 
by  an  adjudication,  amounts  to  "alienating  or  incumbering"  ew 
as  to  cause  a  forfeiture:  Re  Cotgrave,  Mynors  v.  Cotgrave,  1903, 

2  Ch.  705.  So,  also,  the  condition  took  eSect  by  the  execution 
of  a  voluntary  deed  of  assignment  of  all  the  beneficiary's  property 
for  the  benefit  of  creditors:  Leives  v.  Letves,  6  Sim.  304;  Re 
Casey,  4  Ir.  Ch.  R.  247;  cf.  Ee  Waley,  3  Dre^v.  165;  and  by  a 
declaration  of  insolvency  abroad,  though  the  property  was  situated 
here,  and  no  steps  were  taken  by  the  trustee  to  vest  it  in  him: 
Re  Aylwin's  Trusts,  16  Eq.  585;  Re  Levy,  30  C.  D.  119;  Re 
Broughton,  67  L.  T.  8;  but  this  would  not  be  so  where  the 
domicile   is    English:    Re  Blethman,  2  Eq.  23;   Re  Haywcerd, 
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R-  V.  H.,  1897,  1  Ch.  905,  unless  the  debtor  lias  voluntarily 
submitted  to  the  foreign  tribunal:  Be  Davidson's  Settlement,  15 
Eq.  383. 

As  to  the  meaning  of  becoming  "  bankrupt,  or  file  a  petition  in 
liquidation,"  see  Be  GouU,  13  Q.  B.  D.  454,  465. 

Insolvency  has  no  technical  meaning:  Freeman  v.  Bowen,  36  Insolvency, 
Bea.  17;  and  merely  asking  for  time  to  pay  a  particular  debt  is  ^  "^ ' 
not  conclusive  evidence  of  it:  Re  Miiggeridge,  Johns.  625.     But 
a  person  "n'ho  is  incapable  of  paying  his  debts  in  the  ordinary  course 
of  business  is  insolvent,  and  that  without  reference  to  whether  or 
not,  upon  realisation  of  his  whole  property,  he  would  have  enough 
to  pay  all  his  creditors  in  full:  De  Tastetv.  Le  Tavernier,  1  Keen, 
161;   CaulfieM  x.  Maguire,  5  Ir.  Ch.  R.  78;   Re  Miiggeridge, 
Johns .  625 .    A  recital  in  a  composition  deed  that  a  man  is  unable  Eecitrtl. 
to  pay  his  debts  in  full  is  conclusive   evidence  of  insolvency: 
Fre&tnan  v.  Bowen,  35  Bea.  17;  Billson  v.  Crofts,  15  Eq.  314; 
Nixon  V.  Verry,  29  C.  D.  196. 

Where  some  act  is  done  which  but  for  the  clause  would  have 
anticipated  the  gift,  a  forfeiture  will  be  incurred:  Graham  v.  Lee, 
23  Bea.  388;  Barnett  v.  Blake,  2  Dr.  &  Sm.  117;  Hurst  v.  Hurst, 
21  C.  D.  278;  and  see  Dvrrrm  v  Dvrrai).  91  L.  T.  187;  afiirmed, 
1904,  W   N. 184. 

Thus,  a  forfeiture  was  created  by  a  covenant  in  a  separation  Equitable 
deed  amounting  to  an  equitable  charge  upon  the  fund  by  a  husband      ^ 
in  favour  of  his  wife:  Re  Spearman,  Spearman  v.  Loumdes,  82 
L.  T.  302;  and  this  will  be  so  even  though  the  person  in  whosei  Charge 
favour  the  charge  is  given  disclaims  any  benefit  under  it:  Doe  v. 
Hawl'p,  2  East,  480;   Hwst  v.  Hurst,  21  C.  D.  278;   or  it  is 
cancelled    before    the    fund    becomes    distributable:    Re  Bakeii,  Cancelled 
B.  v.  B.,  1904,  1  Ch.  157;  but  see  Re  Mair,  1909,  2  Ch.  280.   '''^'^'"•'"t- 
And  an  authority  to  trustees  to  pay  income  to  a  banker  to  meet 
an  overdraft  (Oldham  v.  Oldham,  3  Eq.  404)  has  a  like  effect, 
unless  the  trustees  ha^'o  income  in  hand  immediately  payable  to 
the  beneficiary:   Diirran  v.  Durraii.  91  L.  T.  187,  819;    1904, 
W    X.  184;  and  a  power  of  attorney  for  value  to  receive  rents  Power  of 
(Wilkivson  v.  Wilkinson,  3  Sw.  515)  will  have  a  similar  effect.  ^*'<'™'^y- 
But  if  the  arrears  exceed  the  debt  {Cox  v.  Bockett.  35  Bea.  48),  or 
if  the  power  of  attorney  is  not  for  value  and  is  not  a  contrivance 
to  evade  the  prohibition,  it  will  not  cause  a  forfeiture:   Avison 
V.  Holmes,  1  J.  &  H.  530;   and  where  trustees  were  appointed 
attorneys  to  receive  the  income,  and  they  were  empowered  to 
pay  the  expensee  of  managing  the  trusts,  the  husband  wa.8  held 
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not  to  have  disposed  of,  or  attempted  to  dispose  of,  his  interest  so 
as  to  cause  a  forfeiture:  Re  Tancred's  Settlement,  Somerville  v. 
Tancred,  1903,  1  Ch.  715;  see  Be  Hodgson,  1913,  1  Ch.  34.  In 
all  these  cases  the  Court  must  look  at  the  object  of  the  clause 
which  is  to  preserve  the  life  interest,  but  the  wording  of  the  clause 
may  defeat  this  object:  Re  Mair,  1909,  2  Ch.  280. 

An  assignment  by  deed  of  a  reversionary  interest  may  constitute 
an  "  attempt  to  assign  "  the  interest,  though  the  deed  is  inoperative 
and  void  by  the  law  of  the  country  where  the  settlor  is  domiciled: 
Be  Porter,  CouUm  v.  Capper,  1892,  3  Ch.  481;  and  compare  Be 
Shetoard,  Sheward  v.  Brown,  1893,  3  Ch.  503. 
'  Where  a  married  woman  is  restrained  from  anticipation,  an 
alignment  by  her  of  her  interest  is  wholly  inoperative,  and 
therefore  does  not  cause  a  forfeiture  under  a  clause  containing  a 
gift  over  on  alienation:  Be  WormaJd,  43  C.  D.  630;  Re  Adamson, 
1913,  W.  N.  188.  But  if  the  clause  prohibits  attempted  aliena- 
tion, an  assignm,ent,  though  inoperative,  Vt'iH  cause  a  forfeiture: 
EePorier,  1892,  3  Ch.  481. 

A  valid  condition  against  alienation  will  not  take  effect  by 
taking  advice  and  making  inquiries  as  to  whether  the  beneficiary 
may  sell  or  not:  Jones  v.  Wyse,  2  Keen,  285;  nor  by  a  mere 
unaccepted  offer  to  give  the  property  as  a  security  for  a  debt: 
Graham  v.  Lee,  23  Bea.  388. 

Where  the  gift  over  was  to  take  effect  if  the  reversionary  legatee 
prior  to  the  date  of  "  actual  payment "  committed  or  suffered  any 
act  whereby  he  had  deprived  himself  of  the  benefit  of  the  legacy, 
the  gift  over  took  effect  on  act  of  forfeiture  committed  between 
the  date  when  the  legacy  became  payable  and  the  actual  date  of 
distribution:  Be  Goulder,  G.  v.  G.,  1905,  2  Ch.  100. 

The  mere  giving  of  a  warrant  of  attorney  in  order  to  stave  off 
proceedings,  unless  given  as  a  contrivance  to  effect  a  covert  aliena- 
tion of  the  property  {Avison  y.  Holmes,  1  J.  &  H.  530,  540; 
Croft  V.  Lumley,  6  H.  L.  C.  672,  731;  Ex  parte  Eystm,  7 
C.  D.  177);  or  the  execution  of  a  deed  of  inspectorship  not 
involving  bankruptcy  or  insolvency  {Monte fiore  v.  Enthoven,  5 
Eq.  35);  or  the  mere  filing  a  petition,  which  is  not  sufficient  to 
rest  the  income  in  a  trustee  without  an  adjudication  (Ex  parte 
Dawes,  17  Q.  B.  D.  275,  282;  Be  Biggs,  Ex  parte  Lovell,  1901, 
2  K.  B.  16,  22;  but  secus,  if  followed  by  adjudication:  Be 
Gotgrave,  Mynors  v.  Cotgrave,  1903,  2  Ch.  705;  and  cf.  Be 
Gould,  13  Q.  B.  D.  454,  465). 

A  document  by  its  terms  purporting  to  be  an  equitable  assign- 
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ment,  but  not  intended  to  operate  as  such,  and  of  which  no  notice 
was  given  to  the  trustees  of  the  fund,  and  which  could  have  been 
set  aside  on  the  ground  of  fraud  or  mistake,  was  held  not  to  create 
a  forfeiture  a^  an  attempted  assignment:  Re  Sheivard,  Shetvard 
V.  Brmwi,  1893,  3  Ch.  503. 

Nor  will  an  assignment  of  arrears  of  income  cause  a  forfeiture :   Arrears  of 
Re  Stulz,  4  D.  M.  &  G.  404;   nor  a  direction  to  a  receiver  in  ^^^Pg^.^ 
an  administration  suit  to  pay  a  debt  out  of  what  is  due  to  the 
beneficiary  on  passing  his  accounts,  there  being  in  fact  income 
due  at  the  date  of  the  direction  {Durram  v.  Durran,  91  L.  T. 
178,  819),   cause  a  forfeiture;    and  since  a    creditor    can    only  Garnishee 
garnishee  a  debt  after  it  becomes  due  {Rogers  v.  Whiteley,  1892,  °'''^™- 
A.  C.  118),  such  an  order  on  arrears  of  income  effects  a  forfeiture: 
-Be    Sampsov,    1896,    1    Ch.   630;    Re  Greenwood,  SutcUffe  v. 
Gledhill,  1901,  1  Ch.  88;'  Re  Sutton,  Garden  d  Co.  v.  Goodrich, 
80  L.  T.765. 

A  forfeiture  will  not  be  incurred  by  settling  the  interest  of  the  Marriage 
beneficiary  upon  his  marriage,  and  reserving  a  first  life  interest  to  ^®'*''^"ient. 
himself:  Lockwqod  v.  Siltes,  51  L.  T.  562;  as  the  property  does 
not  thereby  become  payable  to  or  vested  in  some  other  person 
except  upon  trust  for  the  beneficiary:  Re  Tancred's  Settlement, 
Somerville  v.  Tancred,  1903,  1  Ch.  714,  724.  But  before  the 
Married  Women's  Property  Act,  1882,  a  woman  who  married 
without  a  settlement  was  held  to  have  committed  an  act  which 
deprived  her  of  "  rents  and  profits,  or  power  to  receive  the  same," 
and  a  forfeiture  ensued:  Graven  v.  Brady,  4  Ch.  296. 

Nor  will  a  covenant  in  a  marriage  settlement  to  settle  after-  Covenant  to 
acquired  propei'ty  cause  a  forfeiture;   the  life  interest  not  being  ^^    ®' 
assignable,  the  covenant  cannot  affect  it:  Re  Gratvshay,  Walker  v. 
Grawsjiap,   1891,  3   Ch.   176;     and    see  Re  Porter,  Goulson  v. 
Gapper,  1892,  3  Ch.  481. 

Where  the  donee  takes  a  life  interest  in  remainder  determinable  Bankruptcy 
on  bankruptcy,  &c.,  the  interest  will  be  forfeited  on  bankruptcy  possession"* 
during  the  preceding  life  estate,  and  before  his  interest  vests  in 
possession:  Re  Muggeridge,  Johns.  625;   Sharp  v.  Gosserat,  20 
Bea.  470;    Re  Payne,  25  Bea.  556;    and    compare    Samuel   v. 
Samuel  12  0.  D.  152. 

And  so  property  may  be  given  to  the  donee  absolutely,  subject 
to  a  provision  for  forfeiture  in  the  event  of  his  becoming  bank- 
rupt before  he  acquires  actual  possession,  with  a  gift  over  in  that 
event:  Re  Gotilder,  1905,  2  Ch.  100. 

As  the  object  of  the  forfeiture  clause  is  generally  to  secure  the  Words  of 

futurity. 
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benefit  for  the  legatee's  personal  enjoyment,  words  of  futurity  in 
gifts  of  this  description  are  not  allowed  to  operate  so  as  to  defeat 
that  object,  but  they  will  apply  to  a  bankruptcy  existing  at  the 
date  of  the  will:  Trappes  v.  Meredith,  7  Ch.  248;  Yarmld  v. 
Moorhouse,  2  E.  &  M.  364,  where  the  bankruptcy  was  after  the 
will  and  subsisting  at  the  testator's  death:  Seymour  v.  Lucas,  1 
Dr.  &  Sm.  177;  Manning  v.  Chambers,  1  D.  G.  &  Sm.  282; 
Samuel  v.  Samuel,  12  C.  D.  152,  158;  Be  Metcalfe,  M.  v.  M., 
1891,  3  Ch.  1;  Be  Loftus  Otway,  1895,  2  Ch.  235;  but  it  is 
otherwise  if  there  is  sufficient  on  the  face  of  the  will  to  show  that 
the  forfeiture  clause  was  only  intended  to  apply  to  future  acts 
of  forfeiture:  West^.  Williams,  1899,  1  Ch.  132;  Be  Chapman, 
1904,  1  Ch.  431.  Further,  the  rule  that  a  forfeiture  clause  may 
take  effect  in  respect  of  alienation  or  bankruptcy  is,  it  seems, 
confined  to  those  acts,  and  does  not  apply  to  a  forfeiture  on 
marriage  without  consent:  Be  Chapman,  supra;  and  see  Cox  v. 
Fonblanque,  6  Eq.  482,  where  it  was  a  condition  precedent  that 
the  donee  should  not  be  a  bankrupt  at  the  testator's  death,  and 
as  he  did  not  fulfil  the  condition  he  took  nothing:  Samuel  v. 
Samuel,  supra. 
AnnulmeDt  of  If  before  any  money  becomes  payable  to  the  legatee  the  bank- 
bankruptcy,  ^.^^p^^y  .g  annulled  (White  v.  Chitty,  1  Eq.  372;  Lloyd  v.  Lloyd, 
2  Eq.  722;  Trappes  v.  Meredith,  supra;  Be  Parnham,  13  Eq. 
413);  or  the  legatee  can  claim  the  annulment  as  a  matter  of  right 
(Ancma  v.  Waddell,  10  C.  D.  157;  Metcalfe  v.  Metcalfe,  43 
C.  D.  633;  1891,  3  Ch.  1;  or  the  proceedings  are  otherwise 
incomplete,  so  that  the  estate  is  not  vested  in  the  trustee  in  bank- 
ruptcy (Clutterbuok  v.  James,  62  L.  T.  454);  or  a  charge  on 
a  reversionary  interest  is  paid  oS  in  the  lifetime  of  the  tenant  for 
life  (Samuel  v.  Samuel,  12  C.  D.  152;  and  see  Be  Parnham, 
46  L.  J.  Ch.  80;  and  S.  C,  13  Eq.  413);  or  where  the  gift 
is  immediate,  and  there  is  no  right  to  any  payment  till  a  year 
from  the  testator's  death,  and  before  that  time  the  bankruptcy  is 
annulled,  no  forfeiture  will  be  incurred:  Lloyd  v.  Lloyd,  supra; 
Ancona  v.  Waddell,  supra;  but  in  Be  Loftus  Otway,  0.  v.  0., 
1895,  2  Ch.  235,  a  forfeiture  was  incurred  within  the  words 
"be  deprived  or  liable  to  be  deprived,"  though  the  bankruptcy 
petition  was  dismissed,  but  not  till  the  fund  had  fallen  into  posses- 
sion, the  act  of  bankruptcy  liaving  been  committed  while  it  was  in 
f  deW^^'*''  reversion .  And  where  the  bankruptcy  was  a  mere  device  to  cause 
a  forfeiture,  and  it  was  annullerl,  it  was  disregarded:  Be  Carew, 
C.  V.  6'.,-  1896,  2  Ch.  314. 
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Where  trustees  are  to  pay  the  income  of  a  fund  to  beneficiaries  Duty  of 
until  bankruptcy  or  alienation,  they  may  safely  pay  the  bene-  to"payment. 
ficiaries,  unless  they  have  notice  or  reasonable  ground  to  suspect 
that  a  forfeiture  has  been  incurred,  on  a  form  of  receipt  stating 
that  no  forfeiture  has  been  incurred  by  the  beneficiary  giving  the 
same,  and.  they  are  not  bound  to  make  searches  or  inquiries  to 
ascertain  the  facts,  or  entitled  to  insist  upon  statutory  declarations 
from  the  beneficiaries:  He  Long,  Lovegrove  v.  Long,  1901,  W.N. 
166. 

The  time  at  which  the  destination  of  income  is  to  be  determined 
is  the  moment  when  it  either  accrues  due  or  is  in  the  hands  of  the 
trustees  ready  for  application  in  accordance  with  the  trusts,  and, 
therefore,  where  trustees,  having  income  in  hand  which  was  due 
and  payable  to  the  tenant  for  life,  before  actually  paying  it  to  him 
were  compelled  to  pay  it  to  creditors  under  a  garnishee  order,  the 
payment  was  held  good:  Re  Sampson,  8.  v.  S.,  1896,  1  Ch.  630; 
Durran  v.  Durran,  91  L.  T.  187;  on  appeal,  1904,  W.  N.  184; 
but  where  the  trustees  have  income  in  hand,  for  which  the  legatee  Arrears  of 
is  not  in  a  position  to  give  a  valid  receipt,  a  forfeiture  arises:  Re  ^''o™®- 
PamfKzm,  13  Eq.  413;  Robertson  v.  Richardson,  30  0.  D.  623; 
Hurst  V.  Hurst,  21  C.  D.  278;  Re  Broughton,  Peat  v.  Broughtmi, 
57  L.  T.  8;  Re  Metcalfe,  M.  v.  M.,  supra;  which  wiU  carry  with 
it  a  subsequently  accruing  share:  Darsettv.  Dorsett,  31  L.  J.  Ch. 
122;  and  the  date  of  the  forfeiture  is,  by  the  doctrine  of  relation 
back,  to  be  taken  as  the  date  of  the  act  of  bankruptcy,  and  not  the 
date  of  the  adjudication:  Montefiore  v.  Guedalh,  1901, 1  Ch.  436. 

It  is  not  necessary  to  the  validity  of  conditions  of  this  character  Gift  over, 
that  there  should  be  a  gift  over;    a  proviso  for  cesser  is  quite 
sufficient:   Dommett  v.  Bedford,  6  T.  E.  684;   Joel  v.  Mills, 
3  K.  &  J.  458;  Rochford  v.  Hachman,  9  Ha.  481. 

Where  the  gift  over  cannot  take  effect,  the  condition  may  stiU  Ineffectual 
take  effect,  and  the  property  wiU  devolve  according  to  the  ^^ 
limitations  in  the  settlor's  will,  or,  in  default  of  any  such 
limitations,  according  to  law:  O'Mahoney  v.  Burdett,  L.  R.  7 
H.  L.  388;  Hwrst\.  Hurst,  21  C.  D.  278;  Re  Jennings,  Burnley 
V.  Harland,  1892,  W.  N.  156,  where  a  share  of  residue  on 
forfeiture  was  held  undisposed  of.  The  gift  over  may,  however. 
revive;  as  where,  on  a  forfeiture,  the  gift  over  could  not  tajke 
effect  by  reason  of  the  beneficiary  being  without  issue,  and  he 
then  married  again  and  had  children  who  were  held  entitled: 
Lcmgworth  v.  Bellamy,  40  L.  J.  Ch.  613. 

Where  the  gift  over  takes  effect,  the  interests  of  those  taking  Acceleration 

of  remainders. 
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under  it  are  accelerated,  but  thej  do  not  always  become  im- 
mediately distributable;  as  in  a  case  where  the  gift  over  is  for 
the  tenant  for  life's  children  on  attaining  twenty-one.  In  such 
a  case,  children  born  after  the  forfeiture  ai-e  entitled  with  those 
born  before,  but  the  latter  are,  on  attaining  twenty-one,  to  receive 
interest  on  their  vested  shares:  Graven  v.  Brady,  4  Ch.  296; 
Rochford  v.  Kack-man,  9  Ha.  475;  Be  Bedsm,  28  C.  D.  523; 
and  in  Blackman  v.  Fysh  (1892,  3  Oh.  209),  a  case  of  realty,  it 
was  held  that  since  the  estates  given  by  the  gift  over  did  not  take 
effect  on  the  natural  determination  of  the  life  estate,  but  only  in 
defeasance  of  it,  they  were  not  contingent  remainders  but  execu- 
tory devises,  and  all  the  children  of  the  tenant  for  life,  whenever 
born,  were  entitled  on  attaining  twenty-one. 

If  the  gift  over  does  not  refer  to  the  alienation,  but  is  made  as 
on  death  only,  it  is  construed  so  as  to  take  effect  as  if  it  had  been 
preceded  by  the  words  "  on  the  determination  of  the  interests 
hereinbefore  given":  Be  Akeroyd's  Settlement,  1893,  3  Ch.  363; 
and  see  Be  ShucJcburgh's  Settlement,  1901,  2  Ch.  794. 

Where  a  legacy  is  given  upon  a  condition  there  is  no  obligation 
upon  an  executor  to  give  notice  of  the  condition  to  the  beneficiary, 
even  though  the  executor  may  be  beneficially  entitled  under  a  gift 
over  on  breach  of  the  condition:  Be  Lems,  L.  v.  L.,  1904,  2  Ch. 
656. 

There  is  nothing  illegal  in  a  condition  not  to  dispute  the 
testator's  will,  either  with  regard  to  real  estate  {Cooke  v.  Twner, 
14  Sim.  493;  and  see  yiolett  v.  Brodkman,  26  L.  J.  Ch.  308),  or 
personal  estate:  Evantwel  v.  Evanturel,  L.  R.  6  P.  C.  1.  Such 
a  condition  will  not  prevent  a  claim  by  the  next  of  kin  to  residue 
undisposed  of:  Attorney -General  v.  Parkin,  Amb.  666;  nor  will 
it  be  construed  so  as  to  operate  upon  a  dispute  pending  at  the 
testator's  death:  Warbricky.  Varley,  30  Bea.  347;  nor  to  prevent 
a  devisee  taking  any  proceedings  to  protect  his  legal  rights: 
Bhodes  v.  Muswell  Hill  Land  Co.,  29  Bea.  560;  nor  in  any  case 
where  there  is  a  probabilis  causa  litigandi:  Powell  v.  Morgan,  2 
Vem.  91;  Evanturel  v.  Evanturel,  supra. 

Such  a  condition  do^  not,  therefore,  apply  to  an  action  based 
on  wilful  default,  and  if  it  did,  it  would  be  void  for  repugnancy: 
Be  Williams,  W  v.  PF.,  1912,  1  Ch.  399.  Where  a  beneficiary 
is  to  lose  all  his  interest  if  he  does  not  at  the  request  of  the  trustee 
stay  all  proceedings,  it  is  the  duty  of  the  trustee  to  make  the 
request:  Re  Allan,  12  T.  L.  R.  299. 

The  same  principle  applies  where  the  condition  is  not  to  inter- 
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fere  with  the  trustees  in  the  administration  of  the  trust:  Adams 
V.  Adams,  45  C.  D.  427;  aifirmed,  1892,  1  Ch.  372. 

A  trust  may  sometimes  arise  or  be  implied  from  words  import-  Condition 
ing  a  condition,  as  where  the  tenant  for  life  takes  property  on  a'truS.™^ 
condition  that  he  shall  keep  it  in  repair:  Kingham  v.  Lee,  15 
Sim.  396;  Be  SUngley,  3  Mac.  &  G.  221;  Gregg  v.  Coates,  23 
Bea.  33;  but  see  Fmc-ys  v.  Blagr^ve,  4  D.  M.  &  G.  448;  or  where 
there  is  a  devise,  provided  that  the  devisee  pays  certain  legacies 
^^dthkl  a  specified  time:  Wright  v.  Wilkins,  2  B.  &  S.  232,  252; 
AttorneyrGenerdl  v.  Wax  Chandlers'  Co.,  L.  E.  6  H.  L.  1,  10, 
21;  or  applies  the  gift  for  a  nami^  purpose:  Re  Richardson, 
Shuldharn  v.  Royal  Lifeboat  Ass.,  56  L.  J.  Ch.  784;  and  see 
Cunningknm  v.  Foot,  3  A.  C.  974,  where  the  difference  between 
a  charge  and  a  trust  is  explained;  and  see  Re  Richardson,  R. 
V.  R.,  1904,  2  Ch.  777.  So,  where  thei-e  is  a  gift  subject  to 
maintaining  children:  Re  Booth,  1894,  2  Ch.  282. 
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CHAPTEE  XLI. 

DEFENCES — BREACH  OF  TEUST — PLEADING WILFUL  DEFAULT — LIEN 

— NATURE    OF    LIABILITY    FOE    BREACH    OF    TRUST — IMPOUND- 
ING— CONTRIBUTION — CONCURRENCE   AND   ACQUIESCENCE. 

The  various  methods  by  which  the  performance  of  trusts  may 
be  eiiforoed  and  departures  from  their  strict  observance  may  be 
punished,  have  been  dealt  with  in  the  preceding  chapters  of  this 
work.  Some  further  matters,  however,  relating  to  the  incidence  of 
the  liability  for  breaches  of  trust  remain  to  be  considered,  viz.,  the 
right  of  trustees  to  impound  the  interest  of  cestuis  que  trust  par- 
ticipating in  the  fruits  or  instigating  the  commifision  of  the 
wrongful  act,  the  right  of  contribution  as  between  trustees,  and  the 
effect  of  acquiescence  as  a  bar  to  relief;  but  defences  to  crimiaal 
proceedings  against  trustees  {ante,  p.  543)  are  not  within  the 
scope  of  this  work.  The  distinction  between  wilful  default  and 
breach  of  trust,  and  the  nature  of  the  debt  constituted  by  a  breach 
of  trust,  are  subjects  also  reserved  for  the  present  chapter. 

Pleading.] — It  is  not  enough  for  the  plaintiff  to  allege  that 
the  defendant  has  committed  breaches  of  trust,  particulars,  witli 
dates  and  items  if  necessary,  must  be  stated  in  the  pleading  (see 
Ord.  XIX.  r.  6)  or  the  allegation  will  be  struck  out:  Re  Anstice, 
33  W.  E.  557. 

In  an  administration  action  charging  trustees  with  active  breach 
of  trust,  as  distinguished  from  wilful  default,  where  the  common 
form  administration  order  directing  the  usual  accounts  and  in- 
quiries only  is  taken,  the  plaintiff  cannot  charge  the  trustees  with 
breaches  of  trust  committed  before  the  issue  of  the  writ  or  the 
judgment,  but  not  alleged  in  the  pleadings  or  proved  at  the  trial 
either  for  the  purpose  of  obtaining  relief  against  them  or  for  the 
purpose  of  removing  the  trustees.  The  plaintiff  is  not  entitled 
to  relief  at  the  trial,  except  in  regard  to  what  has  been  alleged 
in  the  pleadings  and  proved  at  the  trial,  nor  is  he  entitled  to  have 
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inquiries  directed  to  ascertain  whether  there  are  any  other  breaches 
of  trust  than  those  alleged  and  proved:  Re  Wrights(m,  1908,  1 
Oh.  789. 

Defences  to  Charges  of  Breach  of  Trust.] — Before  dealing  with 
the  several  points  just  mentioned,  it  may  be  desirable  to  preface  a 
few  observations  with  regard  to  the  mode  in  which  trustees  may 
defend  themselves  against  charges  of  breach  of  trust.  It  will  be 
found  that  these  defences  vary  according  to  the  circumstances  of 
each  case,  but  that,  apart  from  positive  pleas  in  bar,  such  as  lapse 
of  time,  acquiescence,  concurrence  of  the  plaintiff  in  the  act  com- 
plained of,  restitution  before  action,  or  denial  of  receipt  of  money 
in  a  proper  ease,  or  evidence  showing  a  substantial  compHanoe 
with  the  terms  of  the  trust,  or  mere  bonp,  fide  error  of  judgment,  it 
is  difficult  to  suggest  cases  in  which  trustees  can  be  absolved  from 
the  consequences  of  a  departure  from  the  terms  of  their  mandate, 
or  from  those  rules  of  the  Court  by  which  their  conduct  should 
be  governed.  Nor  will  the  provisions  of  sect.  3  of  the  Judicial 
Trustees  Act,  1896  {post,  p.  704),  aSord  a  trustee  protection 
unless  the  Court  is  satisfied  by  sufficient  evidence  that  the-trustee 
acted  reasonably  as  well  as  honeetly  and  ought  to  be  excused. 
The  liability  of  the  trustee  for  breach  of  trust  in  cases  of  direct  inadmissible 
disobedience  to  the  terms  of  the  trust  instrument  is  often  °®*®'i''®s- 
attempted  to  be  excused  upon  grounds  which  have  been  held  to 
be  untenable;  and  an  endeavour  htis  been  made  to  state  some  of 
the  more  common  instances  of  these  unsuccessful  defences .  Apart 
from  the  jurisdiction  to  grant  trustees  relief  under  the  Judicial 
Trustees  Act,  1896,  s.  3,  trustees  or  their  estates  may  be  liable: — 

1 .  Whether  the  trust  was  founded  on  valuable  consideration,  or  Voluntary 
was  created  under  a  voluntary  gift  by  the  trustee  himself:  Dr osier  *™8ts. 

v.  Breretcm,  15  Bea.  221;  Be  Haivksworth,  2  W.  E.  34. 

2.  If  trust  money  or  property  is  onoe  proved  to   have    been  Receipt  by 
received,  whether  by  payment  to  a  trust  account  or  otherwise,  and  co-trustee. 
one  of  the  trustees  permits  dealings  with  it  by  the  others,  he  is  not 
excused,  and  the  liability  is  joint  and  several:  Bodbard  v.  Coolie, 

25  W.  E.  555;  Gibbins  v.  Taylor,  22  Bea.  344;-  Cwruthers  v. 
Carruthers,  1896,  A.  C.  659,  665;  and  as  to  the  difference  between 
active  and  passive  negligence,  see  Charitable  Corp.  v.  Sutton,  2 
Atk.  400;  Lmdesborough's  case,  4  D.  M.  &  G.  411. 

3 .  Whether  the  trustee  have  derived  a  benefit  from  the  breach  No  profit 
of  trust  or  not:  Adair  v.  Shaw,  1  Sch.  &  L.  243,  272;  Montfordv.  '^^''■ 
Cadogan,  17  Ves.  485,  489;  Speight  v.  Gaunt,  22  C.  D.  755,  per 
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Lindley,  L.  J.;  Bulloch  v.  Bullock,  56  L.  J.  Ch.  221;'  Williams 
V.  Stevem,  1  P.  C.  352. 

4.  Though  the  trustee  may  have  improved  some  other  property, 
part  of  the  trust  estate,  not  affected  by  the  breach  o£  trust:  Wiles 
V.  Qresham,  2  Dr.  268,  271;  Patten  v.  Gvxxrdians  of  Edmonton, 
31  W.  E.  785;  and  the  gain  on  one  improper  security  cannot  be 
set  off  against  a  loss  on  another:  Bohinson  v.  Bobinson,  1  D. 
M.  &  G.  247.  The  rule  in  Wiles  v.  Gresham  (supra)  is  clearly 
settled:  Be  Deare,  D.  v.  D.,  11  T.  L.  R.  183. 

5 .  Though  a  clause  providing  in  general  terms  for  the  indemni- 
fication of  the  trustees  be  inserted  in  the  trust  instrument  if  the 
breach  of  trust  is  proved  or  gross  negligence  shown:  Carruthers 
V.  Carruthers,  1896,  A.  C.  659,  665;  see  ante,  pp.  213,  425. 

6.  Though  the  act  in  question  might  be  beneficial  to  the  trust, 
as,  for  instance,  where  an  administrator  had  granted  an  option  to 
purchase  to  a  lessee,  and  the  contract  giving  the  option  was  not 
enforced:  Oceanic  Co.  w.  Sutherberry,  16  C.  D.  236. 

7.  Though  the  ultimate  loss  may  not  be  the  immediate  conse- 
quence of  the  negligence  or  breach  of  trust  of  the  trustees,  if  the 
loss  is  traceable  to  that  negligence  or  breach  in  the  first  instance: 
see  Caffrey  v.  Barley,  6  Ves.  at  p.  495;  Fyler  v.  Fyler,  3  Bea, 
550;  Kellaway  v.  Johnsmi,  5  'Bea,.  319;  Head  v.  Gould,  1898,  2 
Ch.  250;  of.  Butler  v.  Butler,  7  C.  D.  at  p.  119. 

If  an  investment  is  in  the  first  instance  made  with  the  proceeds 
of  sale  of  an  authorised  security  upon  a  security  which  is  a  breach 
of  trust,  e.g.,  a  contributory  mortgage,  which  again  is  called  in 
and  a  new  and  proper  mortgage  is  obtained,  the  cestui  que  trust  is 
entitled,  if  the  fund  has  been  diminished  by  a  depreciation  in  the 
price  of  the  original  investment  at  the  time  of  the  realisation  of 
the  latter  mortgage,  to  call  upon  the  trustees  to  replace  the  differ- 
ence in  price  of  the  stock  when  originally  sold  out,  and  its  price  at 
the  commencement  of  the  action:  Be  Massingberd,  ClarTc  v. 
Trelavmey,  63  L.  T.  296,  following  PMllipson  v.  Gatty,  7  Ha. 
516;  and  see  Lander  v.  Weston,  3  D.  E.  389.  And  this  liability 
for  depreciation  arises  equally  in  the  case  of  an  unauthorised  in- 
vestment, of  a  sale  of  stock  and  an  improper  re -investment  of 
the  proceeds,  of  default  of  a  sale  directed  to  be  made,  or  of  calling 
in  an  outstanding  asset:  Pride  v.  Fooks,  2  Bea.  430;  Devaynes 
V.  Bobinson,  24  Bea.  86;  Sculthorpe  v.  Tipper,  13  Eq.  232;  see 
Read  v.  Gould,  1898,  2  Ch.  250;  and  cf.  Be  Salmon,  42  C.  D. 
351,357,371. 

8.  Though  the  consequences  of  a  breach  of  trust  or  wilful 
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default,  e.g.,  leaving  outstanding  a  debt  due  from  a  solvent  debtor, 
who  becomes  insolvent  after  the  death  of  the  trustee,  do  not  occur 
until  after  the  death  of  the  trustee:  Dmaynes  v.  Bobinson,  24 
Bea.  95;  GibbmSY.  Taylor,  22  Bea.  344. 

9.  If  it  is  not  shown  that  the  default,  e.g.,  getting  in  a  fund  or  Unjustified 
suing  on  a  covenant  to  settle,  was  the  result  of  an  honest  doubt  as  "^^^^^l*- 

to  the  advantage  of  taking  steps,  or  if  it  is  not  proved  that  the 
fund  alleged  to  have  been  lost  was  in  fact  not  in  existence: 
Fenwick  v.  Greeuwell  10  Bea.  412;  Cleanj  v.  Fitzgerald,  7  L.  E . 
Ir.  229;  Be  Oiccm,  Jones  v.  0^cens,  47  L.  T.  61. 

10.  Where  it  is  merely  shown  that  the  trustee  has  acted  with  Dealing  with 
trust  property  as  he  would  with  his  own  (Be  Barker,  77  L.  T.  trust  and  own 

~Tr>N     1  ,  property  on 

712),  because  what  would  be  reasonable  for  him  to  do  with  his  same  footing. 
own  might  not  be  a  proper  dealing  with  trust  property:    Ibid. 
per  North,  J. 

11.  Though  one  of  the  trustees  is  entirely  passive,  and  permits  Passive  negli- 
bis  co-trustee  to  commit  breaches  of  trust  by  erroneous,  though  S^""^- 

not  dishonest,  acts,  the  former  may  be  liable  to  the  full  extent, 
and,  if  not  sued  by  the  cestui  que  trust,  may  have  to  contribute  to 
the  amount  decreed  against  his  co-trustee:  Bahin  v.  Hughes,  31 
C.  D.  390;  Bacon  v.  C am pJmuseii, -58  L.  T.  851;  ChillinguvrtJi  v. 
Chambers  (1896,  1  Ch.  685),  where  it  was  held  that  a  trustee,  who  Pas.«: 
was  also  a  beneficiary  and  held  liable  for  breach  of  trust,  may  have 
his  share  taken  to  make  good  the  loss,  and  cannot  claim  contribu- 
tion from  his  co-trustee;  but  the  "  passive  "  trustee  is  ec^ualh'  liable 
with  the  active  trustee  {Bobimon  v  Harkin,  1896,  2  Ch.  415, 
425;  Be  Turner,  Barker  v.  Ivimeg,  1897,  1  Ch.  536;  Blgfh  v. 
Fladgate,  1891,  1  Ch.  337),  and  duly  appointed  trustees  with 
constructive  trustees:  Cowper  v.  Stoneham,  68  L.  T.  18. 

Wilful  Default.] — Wilful  default,  ^^•hich  consists  in  the  w  rongf ul 
omission  or  neglect  by  a  trustee  to  do  some  act  required  to  be  done 
by  him  in  the  performance  of  the  trust,  such  as  non-investment  of 
trust  moneys,  want  of  inquiry,  permitting  the  estate  to  remain 
outstanding,  and  other  passive,  as  contradistinguished  from  active, 
breaches  of  trust,  Avas,  under  the  old  practice,  a  ground  for  ordering 
an  inquiry  as  to  what  might  have  been  received  hy  the  trustee  but 
for  such  A\"ilful  default;  and  this  must  have  been  not  onlj^  alleged 
in  the  biU,  but  dealt  with  on  the  hearing  of  the  suit.  The  necessitv-  pleading 
of  pleading  originally  or  by  amendment,  and  proving  at  least  one  ■mlMdefault. 
act  of  wilful  default  is  still  necessary:  Be  Youngs,  Doggett  v. 
Benett,  30  0.  D.  421,  431;  Moore  v.  McGlynn,  1894,  1  Ir.  E, 
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74;  in  Be  Barclay,  Barclay  v.  Andreic  (1899,  1  Ch.  at  p.  681), 
Stirling,  J.,  intimated  that  the  rule  had  been  relaxed  to  some 
extent,  and  in  that  case,  on  the  further  consideration,  charged 
defendants  with  compound  interest  as  on  wilful  default,  though 
wilful  default  had  never  been  pleaded  or  dealt  with  at  the  trial. 
But  it  is  now  settled  that,  if  such  allegation  is  so  pleaded,  accounts 
on  that  footing  may  be  ordered  bv  adding  to  the  judgment  or 
otherwise  at  any  subsequent  stage  of  the  action:  King  v.  C'orlce, 
1  CD.  57;  Job  v.  Job,  6  0.  D.  562,  as  explained  in  Mayer  v. 
Murray,  8  C.  D.  424;  Re  Symons,  Luke  v.  Tonkin,  21  C.  D.  757; 
and  see  Barbei-  v.  MacTcrell,  12  C.  D.  534;  Edmonds  v.  Robinson, 
29  C.  D.  175.  And  Ord.  XXXIII.  r.  2,  which  gives  power  to 
direct  special  accounts  and  inquiries,  merely  makes  it  necessary  to 
obtain  leave  to  pursue  the  account  on  the  footing  of  wiKul  default 
where  a  common  decree  only  has  been  obtained  at  the  trial,  and 
does  not  dispense  ■n'ith  the  necessity  of  an  allegation  of  the  default 
in  the  pleadings:  see  Laming  v.  Gee,  10  C.  D.  715;  and  the 
allegation  must  be  clear  and  distinct:  Re  Anstice,  33  W.  R.  557. 
It  follows  that  wilful  default  cannot  be  entertained  upon  originat- 
ing summons:  Be  if ew^rZer,  1893,  W.  X.  37;  but  on  taking  common 
accounts  against  an  executor  he  can  be  charged  with  a  devastavit 
arising  on  the  accounts;  per  Chitty,  L.  J.,  in  Be  Stei'ens,  Cooke  v. 
Stevens,  1898,  1  Ch.  at  p.  173.  Where  a  common  judgment  for 
administration  is  given  and  worked  out,  and  the  plaintiff  subse- 
quently desires  to  charge  the  defendant  with  wilful  default,  a  fresh 
action  must  be  instituted,  and  leave  obtained  in  the  first  action  to 
bring  the  second:  Laming  v.  Gee,  10  C.  D.  715;  cf .  Re  Bwelay, 
Barclay  v.  Amdrew,  1899,  1  Ch.  681;  leave  may  be  given  mthout 
proving  that  the  fresh  information  founding  the  action  was  not 
acquired  in  time  for  the  first  proceeding,  but  security  for  costs 
may  be  made  a  condition:  Re  Kurtz,  90  L.  T.  12.  It  has  been 
held  that,  notwithstanding  the  power  of  the  Court  to  allow  a  case 
of  wilful  default  to  be  raised  at  any  stage,  it  should  be  disposed  of 
at  the  trial,  if  possible:  Smith  v.  Armitage,  24  C.  D.  727;  an,d 
leave  to  raise  a  case  of  wilful  default  wiU  not  be  given  if  the  facts 
which  found  it  were  within  the  knowledge  of  the  plaintiff  when 
the  action  was  started:  Blount  v.  O'Connor,  17  L.  R.  Ir.  620. 

If  a  trustee  allows  his  co-trustee  for  an  undue  time  to  retain  in 
his  hands  purchase-money  received  by  the  co-trustee,  who  is  acting 
as  auctioneer,  without  suing  for  it,  he  is  guilty  of  wilful  default, 
and  is  charged  for  the  amount  lost  by  the  subsequent  insolvency 
of  the  co-trustee  (William-'^  v.  Biggins,  16  W.  R.  390),  unless, 
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perhaps,  an  action  brought  in '  due  time  would  have  produced 
nothing:  Claclc  v.  Holland,  19  Bea.  262;  or  unle^  the  trustee 
bond  fide  and  on  reasonable  grounds  .was  satisfied  that  he  could  not 
maintain  an  action:  Re  Roberts,  Knight  v.  Roberts,  76  L.  T.  479. 
The  rule  that  if  a  plaintiff  alleges  wilful  default  and  proves  one 
instance  of  it,  the  Court  T\'iU  direct  an  aoc<)unt  on  the  footiug  of 
wilful  account  does  not  apply  to  the  case  of  a  breach  of  trust:  Re 
Wrightsm,  1908,  1  Ch.  789. 

Default  in  keeping  up  Policies — Lien.J — If  trustees  have  funds 
in  hand,  or  available  means  of  raising  them,  for  keeping-up  settled 
policies,  it  is  a  breach  of  trust  to  allow  the  policies  to  lapse  {Claclc 
V.  Holland,  19  Bea.  262);  but  not  if  there  are  no  means  of  paying 
premiums,  or  a  settlor  who  has  om"enanted  to  pay  them  is  insolvent, 
and  they  do  not  sue  him:  Hobday  v.  Peters,  28  Bea.  603;  and 
see  Kingdom  v.  Castleman,  25  W.  E.  345;  hut  in  such  cases  they 
should  apply  to  the  Court  for  leave  to  sell  or  surrender:  Hill  v. 
Trenery,  23  Bea.  16;  Beresford  v.  Beresford,  23  Bea.  292;  Re 
Wells,  1903,  1  Ch.  848;  or  to  obtain  a  fully  paid-up  policy  in  lieu 
of  the  policy  surrendered:  Steen  v.  Peebles,  25  L.  E,.  Ir.  544, 
where  the  trustees  had  moneys  available  to  pay  premiums;  but 
trustees  who,  without  applying  to  the  Court,  part  with  the  policy, 
would  be  liable  for  breach  of  trust  to  the  extent,  at  least,  of  the 
surrender  value:  Ki7igdoni  v.  GmtJ^eman,  supra. 

If  trustees  bond  fide  expend  money  in  managing  their  trust  Salvage 
property,  and  they  then  come  to  the  Court  and  prove  that  they  expenditure : 
have  done  that  which  is  beneficial  to  the  property,  and  in  the 
nature  of  salvage  expenditure,  the  Court  will  do  all  in  its  power 
to  indemnify  the  trustees:  Round  v.  Turner,  60  L.  T.  379: 
Hamiltm  v.  Tighe,  1898,  1  Ir.  E.  123;  ^'eill  v.  NeiU,  1904,  1 
Ir.  E.  513,  518.  This  right  of  trustees  to  recover  money  so 
expended,  though  treated  as  salvage,  is  in  effect  a  lien  upon  the 
trust  estate,  and  has  been  illustrated  in  several  cases  relating  to 
the  payment  of  insurance  premiums:  see  Re  Walker,  Meredith. 
V.  Walker,  68  L.  T.  517. 

The  right  of  trustees  to  the  lien  is  part  of  their  general  title  By  trustee. 
to  indemnity,  and  as  to  premiums  it  has  been  recognised  in  Gill 
V.  Bomiing,  17  Eq.  316;  Re  Miller,  25  W.  E.  881;  Re  Leslie,  23 
C    D   560  •  and  such  a  lien  is  enforceable  bv  an  order  of  the  Court :  J-ifn 

'  '  eniorceaDle. 

mil  V.  Trenery,  23  Bea.  16. 

The  Hen,  however,  affects  only  the  trust  estate,  and  therefore, 
though  there  may  be  a  trust  to  keep  down  premiums,  it  does  not 
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follow  that  the  trustees  paying  them  "will  have  a  lien  if  the  policies 
are  not  vested  in  them:  see  Re  Winchilsea,  39  C.  D.  168.  And 
it  would  seem  that  the  lien. may  be  lost  if  the  trustees,  after 
paying  premiums  for  a  time,  drop  the  policy  without  the  leave  of 
the  Court:  Gam-er  v.  Moore,  3  Dr.  277. 

Where  trustees  being  entitled  to  the  lien  procure  the  payment  of 
the  amount  required  by  another,  that  other  takes  their  place  by 
subrogation:  Re  Leslie,  23  CD.  560.  But  if  the  trustees  them- 
selves have,  or  ought  to  have,  funds,  and  there  is  no  contract 
between  the  third  person  and  the  cestui  que  trust  to  pay,  the 
trustees  can  give  no  such  right  to  the  former,  since  they  themselves 
would  not  have  it  if  they  themselves  had  paid:  Clach  v.  Holland, 
19  Bea.  262;  see  Todd  \ .  Mom-house,  19  Eq.  69;  GUIy.  Doioning, 
supra;  Patten  v.  Bond,  60  L.  T.  583. 

The  request  to  make  the  payment  which  would  secure  the  right 
to  a  lien  may  be  either  express  or  implied:  see  West  v.  Reid,  2 
Ha.  249;  Fal^lte  v.  Scottish  Imperial  Co.,  34  C.  D.  234;  Re 
Walker,  Meredith  v.  Walker,  68  L.  T.  518;  and  slight  circum- 
stances may  be  sufficient  to  imply  a  request:  Re  PoiOers'  Policies, 
1899,  1  Ir.  E.  6. 

A  tenant  for  life,  or  other  cestui  que  trust,  paying  premiums 
on  policies  or  calls  on  shares  is  entitled  to  a  lien,  especially  if  the 
payment  is  made  at  the  request  of  the  trustees:  Burridge  v.  Row, 
1  Y.  &  C.  C.  C.  183;  Rmvleij  t.  Vmcin,  2  K.  &  J.  138;  Toddv. 
Moorhouse,  19  Eq.  69;  Re  Rosier,  37  L.  T.  426;  cf.  Re  Waugh, 
46  L.  J.  Oh.  629,  where  the  policy  was  upon  the  life  of  an 
annuitant,  the  fund  to  answer  the  annuity  formiing  part  of  the 
settled  property. 


Suing  parti- 
cular trustee. 


Joint  and  Several  Liability  for  Breach  of  Trust.] — As  a 
general  rule  there  is  no  primary  or  secondary  liability  of  trustees 
charged  with  breach  of  trust — all  are  equally  liable  to  the  cestui 
que  trust:  Wilson  \.  Moore,  1  M.  &  K.  126,  146;  Blyth  v. 
Fladgate,  1891,  1  Ch.  337;  63  L.  T.  546;  Cov}per  v.  Stmeharn, 
68  L.  T.  18,  where  both  the  trustees  and  other  persons  alleged 
to  be  constructive  trustees  were  sued  together.  And  the  cestui  que 
trust  may  sue  them  all,  or  any  one  of  them,  and  enforce  his 
judgment  against  all  or  any  one  of  them:  Walker  v.  Sjfmonds, 
3  Sw.  1,  75;  Taylor  v.  Tabrum,  6  Sim.  281;  Att.-Geou  v. 
Wilsm,  Cr.  &  Ph.  1,  28;  Fletcher  v.  Green,  33  Bea.  426,  429; 
Plumer  x  Gregory,  18  Eq.  627;  cf.  Rehden  v.  Wesley,  29  Bea. 
p.  215;   nor  will  the  liability  be  discharged  until  the  claini  is 
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made  good  in  full,  but  the  cestui  que  trust  may,  if  he  choosas, 
accept  a  compromise  of  his  claim  against  one  of  t^^  o  trustees,  and 
enforce  the  full  claim  against  the  other,  provided  he  does  not 
receive  more  than  the  full  amount  of  his  claim:  Edirards  v.  Hood 
Barrs,  1905,  1  Ch.  20. 

An  act  constituting  a  breach  of  trust  by  reason  of  one  trustee 
acting  dishon^tly  -s^-ill  not  involve  his  co-trustee  in  liability  if  the 
act,  had  it  been  done  honestly,  would  not  be  a  breach  of  trust: 
Be  Smith,  Smith  v.  Thompson,  1896,  1  Ch.  71;  but  in  general 
there  is  no  immunity  for  a  passive  trustee  when  the  active  trustee 
commits  a  breach  of  trust:  Lingard  v.  Bromley,  1  V  &.  B.  114; 
Bacon  v.  Camphauseu,  08  L.  T.  8")1,  where  one  trustee  resided 
abroad;  see  ante,  p.  i^'J. 

The  breach  of  trust  itself  creating  a  joint  and  several  liability,  InbaDk- 
the  separate  estate  of  one  of  several  trustees,  members  of  a  bank-  ™^  ^' 
rupt  firm,  may  be  proved  against:  Ex  parte  X orris,  4  Ch.  280; 
Ee  Dai'ison,  IS  Q.  B.  D.  50;  Be  Ingham,  o2  L.  T.  714;  and 
notn'ithstanding  that  there  has  been  a  payment  pursuant  to  a 
compromise  by  one  of  several  trustees,  the  estate  of  a  bankrupt 
trustee  may  be  proved  against  for  the  full  claim  until  the  dividend 
on  sueh  proof,  and  other  payments  (if  any  .  wholly  satisfy  the 
claim:  Edu-ards  v.  Hood  Ba)-rs.  supra. 

The  right  to  prove  in  bankruptcy  for  the  equitable  debt  created 
by  the  breach  of  trust,  or  for  the  amount  of  loss  to  be  recoujjed  by 
persons  liable  to  contribute  to  the  repair  of  the  breach  of  trust,  is 
clear;  but  the  extent  to  which  such  proofs  are  admitted  varies  in 
different  cases.  A  trustee  of  a  settlement  under  which  the  bank- 
rupt has  covenanted  to  pay  money  has  been  held  entitled  to  prove 
for  the  whole  amount  of  the  loss  without  deducting  the  interest  on 
the  money  resened  to  the  covenantor:  Ex  parte  Stone,  8  Ch.  914; 
cf.  Ex  parte  Bishop.  8  Ch.  718.  As  to  the  mode  of  proof  where 
the  trustees  have  beneficial  interests,  see  Ex  parte  Turner.  2 
D.  M.  &  G.  927:  Ex  parte  Parker,  35  W    E.  -jgO. 

As  stated  above,  all  or  auy  one  of  the  trustees  may  be  sued;  if  Parties  to 
any  are  dead,  it  is  not  necessary  to  join  their  representatives  as  brea° h  of 
defendant.-;:  Be  Harrison,  Smith  v.  Alien.  1891.  2  Ch.  349;  but  tru>t. 
when  all  arc  dead,  the  representative  of  the  last  survivor,  as  repre- 
senting the  trust  estate,  ^hould  be  a  pai-tv:  Be  Jordan,  Hai/u-ard 
V.  Hamilton,  1904.  1  Ch.  260;  cf.  MrCheane  v    Gi/les    Xo.  2„ 
1902,  1  Ch.  911;  and  .--ee  Ord.  XVI.  r.  11;  but  the  representa- 
tives of  a  deceased  trustee  cannot  be  sued  without  joining    the 
suniN-ing  trustee:  BcJordan.  supra. 

o.  43 
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Liability  of  Partners  for  Trust  Property.]— The  liability  of  a 
partnership  for  trust  money  improperly  employed  for  partnership 
purposes  is  now  regulated  by  the  Partnership  Act,  1890,  s.  13, 
which  is  as  foUows:— "  If  a  partner,  being  a  trustee,  improperly 
employs  trust  property  in  the  business  or  on  account  of  the  part- 
nership, no  other  partner  is  liable  for  the  trust  property  to  the 
persons  beneficially  interested  therein.     Provided  as  follows: — * 

"  (1 .)  This  s.ection  shall  not  affect  any  liability  incurred  by  any 
partner  by  reason  of  his  having  notice  of  a  breach  of 
trust;  and 

"  (2.)  Nothing  in  this  section  shall  prevent  trust  money  from 
being  followed  and  recovered  from  the  firm,  if  still  in 
its  po6.si6Ssion  or  under  its  control." 

As  to  what  amounts  to  notice  in  these  cases,  see  Lindley, 
p.  205;  and  as  to  following,  see  ante,  'pp.  564  et  seq. 

The  Act,  by  sect.  10,  confirms  the  former  law  that  the  firm  is' 
bound  by  any  wrongful  act  or  omission  of  a  partner,  acting  in  the 
ordinary  course  of  the  business  of  the  firm,  or  with  the  authority 
of  his  partners,  and  thereb}'  causing  loss  or  injury  to  third  persons, 
as  to  which,  see  Lindley,  p.  188;  Blyth  v.  Fladgate,  1891,  1  Oh. 
337;  and  by  sect.  11,  that  the  firm  is  liable  where  a  partner, 
acting  within  the  scope  of  his  apparent  authority,  receives  money 
and  misapplies  it,  or  where  the  firm  receives  the  money  in  the 
course  of  its  business  and  one  partner  misapplies  it:  see  Lindley, 
194;  Tendring  Hundred  Watenoorks  Co.  v.  Jones,  1903,  2  Ch. 
615;  and  the  liability  under  sects.  10  and  11  is  joint  and  several: 
sect.  12;  and  see  Lindley,  243;  cf.  Blyth  v.  Fladgate,  supra. 
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of  breach  of 
trust  arising 
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trustee. 


Liability  of  Deceased  Trustees.] — The  representatives  of  a 
trustee  are  liable  to  the  extent  of  his  assets  for  the  consequences 
of  his  breach  of  trust:  Devaynes  v.  Robinson,  24  Bea.  86.  And 
if  a  trustee  commit  a  broaoh  of  trust,  and  the  consequences  of  it  do 
not  occur  until  after  his  death,  his  estate  is  liable,  though,  if 
redress  had  been  sought  in  respect  of  that  breach  of  trust,  it  was 
reparable  in  his  lifetime;  and  this  is  so  as  well  in  the  case  of  wilful 
default  as  of  an  active  breach  of  trust:  Ibid.  95;  Blyth  v.  Flad- 
gate, 1891,  1  Ch.  337.  Thus,  if  a  debt  is  allowed  to  remain  out- 
standing during  a  long  period,  during  which  the  debtor  was  sol- 
vent, if,  shortly  after  the  death  of  the  trustee,  the  debtor  becomes 
insolvent,  the  estate  of  the  trustee  would  still  be  liable:  Devaynes 
V.  Robinson,  24  Bea.  96.  So,  if  trustees  who  ought  to  invest 
money  leave  it  in  their  names  in  a  bank,  the  estate  of  one  of  the 
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trustees  who  dies  is  liable  to  refund  it,  if  the  other  misapplies  it, 
even  after  his  death,  unless  it  can  be  shown  by  his  representa- 
tives that  the  retaining  the  monej'-  in  the  bank  was  justified  by 
necessity  or  otherwise:  Gibbms  v.  Taylor,  22  Bea.  344.  It  need 
hardly  be  said  that  a  d;eoeased  trustee's  estate  is  not  liable  when 
the  breach  of  trust  occurs  subsequent  to  his  death:  Re  Palk,  41 
W    R.  28. 

And  the  oestuis  que  trust  can  sue  not  only  the  representatives  Liability  of 
of  the  trustee,  but  may  follow  the  assets  into  the  hands  of  a  paid  P"'*^  legateei. 
legatee  under  the  trustee's  will:  ante,  p.  564. 

It  has  been  held  that  under  the  Trustee  Act,  1888,  s.  8  (b),  the  Statute  of 
liability  for  a  breach  of  trust  is  to  be  deemed  a  mere  liability  for 
money  had  and  received,  and  \\ould  bar  a  claim  against  the  estate 
of  a  deceased  trustee  after  six  years,  if  it  is  not  shown  that  he  died 
with  the  money  in  his  possession,  or  was  guilty  of  fraud:  Be 
Boivden.  Andrew  v.  Cooper,  45  C.  D.  444;  of.  Soar  v.  Ashtvell, 
1893.  -2  Q.  B.  391 :  and  see  Adei/  v.  A.rjiold,  20.  M.&G.  432. 

Impounding  Interest  of  Cestui  que  Trust. J — We  have  seen 
{aute,  p.  412)  that  the  equitable  interest  of  a  beneficiary  who  is 
indebted  to  the  estate  by  joining  in  a  breach  of  trust,  or  otherwise, 
may  be  stopped,  at  the  instance  of  the  other  beneficiaries,  until  the 
loss  to  the  estate  has  been  made  good.  This  rule  applies  not  only 
to  a  breach  of  trust,  but  also  ^vhere  the  beneficiary  is  indebted  to  the 
trust  estate:  Re  AJcerman,  1891,  3  Ch.  212.  It  also  applies  to 
the  assignee  of  the  beneficiary  as  well  as  to  the  beneficiary  himself: 
Doering  v.  Doering,  42  C.  D.  203.  But  it  does  not  apply  to 
interests  under  distinct  trusts:  Re  Briiee,  1908,  2  Ch.  682;  even 
though  created  by  the  same  instrument;  thus,  a  specific  legacj' 
cannot  be  retained  to  answer  an  indebtedness  to  the  residuary 
estate:  Re  Toivndrow,  1911,  1  Ch.  662.  It  is  obvious,  there- 
fore, that  this  right  of  the  beneficiaries  is  essentially  different 
from  the  right  of  trustees  to  impound  the  interest  of  a  beneficiary 
under  sect.  45  of  the  Trustee  Act,  1893. 

The  Trustee  Act,  1893,  s.  45,  provides  that:— 

"  (1)  Where  a  trustee  commits  a  breacir  of  trust  at  the  instiga-  impounding 
tion  or  request  or  with  the  consent  in  writing  of  a  beneficiary,  the 
High  Court  may,  if  it  thinks  fit,  and  notwithstanding  that  the 
beneficiarj^  may  be  a  married  woman  entitled  for  her  separate  use, 
and  i-estrained  from  anticipation,  make  such  order  as  to  the  Court 
seems  just,  for  impounding  all  or  any  part  of  the  interest  of  the 
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beneficiai-y  in  the  trust  estate  by  way  of  indemnity  to  the  trustee 
or  person  claiming  through  him. 

'■  (2)  This  section  shall  apply  to  breaches  of  trust  committed  as 
well  before  as  after  the  passing  of  this  Act,  but  shall  not  appl^y 
so  as  to  prejudice  any  question  in  an  action  or  other  proceeding 
which  wa^  pending  on  the  24th  December,  1888,  and  is  pending 
at  the  commencement  of  this  Act." 

Sect.  46  extends  the  provisions  to  cases  within  the  jurisdiction 
of  the  palatine  or  county  court;  the  extent  of  such  jurisdiction  in 
equity  may  be  found  in  the  County  Courts  Act,  1888,  and  the 
Palatine  Acts,  53  &  54  Vict.  c.  23,  and  52  &  63  Vict.  c.  47. 

The  effect  of  the  sections  is  "to  enlai-ge  the  power  of  the  Court 
as  to  indemnifying  trustees,  and  to  give  greater  relief  to  trustees  " : 
Bolton  V.  Ctirre,  1895,  1  Ch.  at  p.  549,  per  Eomer,  J. 

The  liability  of  a  cestui  que  trust  personally  to  indemnify  the 
trustee  against  a  breach  of  trust  instigated  by  him  has  always  been 
recognized,  and  has  been  limited  to  the  actual  advantage  reaped 
by  the  cestui  que  trust:  Raby  v.  Ridghalgh,  7  D.  M.  &  G.  104; 
see  Walsham  v.  Stainton,  I  H.  &  M.  322,  337;  1  D.  J.  &  Sm. 
678;  Sawyer  v.  Sawyer,  28  C.  D.  595;  Bolton  v.  Ciirre,  1895, 
1  Ch.  544,  548;  Fletcher  v.  Collis,  1905,  2  Ch.  24.  If  the  trust 
funds  have  got  into  the  hands  of  a  stranger  to  the  trust  with  notice 
of  it  ajid  at  his  instance,  he  also  must  personally  indemnify  the 
trustees:  Trafford  v.  Boehm,  3  Atk.  440;  Greenwood  v.  Wake- 
ford,  1  Bea.  576;  Fyler  v.  Fyler,  3  Bea.  560. 

The  liability  extends  to  a  beneficiary  who  has  a  legal  interest 
and  not  a  mere  equitable  interest:  Woody att  v.  Gresley,  8  Sim. 
180;  but  not  to  a  legal  devisee  (Fox  v.  Buckley,  3  C.  D.  508)  in 
respect  of  the  property  so  legally  devised,  but  otherwise  the  whole 
of  the  beneficial  interest  of  the  cestui  que  trust  under  the  settle- 
ment will  be  impounded,  whether  derivative  (Doering  v.  Doering, 
42  C.  D.  203;  Jacobs  v.  Rylance,  17  Eq.  341)  or  direct,  and  all 
persons  claiming  under  him,  e.g.,  trustees  of  his  marriage  settle- 
ment: Re  Hervey,  61  L.  T.  429,  and  see  cases  above  cited;  and 
while  the  liability  attaches,  neither  the  cestui  que  trust  nor  his 
assigns  can  take  anything  out  of  the  trust  property:  Bolton  v. 
Curre,  1895,  1  Ch.  at  p.  548;  Priddy  v.  Rose,  3  Mer.  86;  Willes 
v.  GreenUll,  29  Bea.  376;  see  Re  Jervoise,  12  Bea.  209. 

It  will  be  seen  from  the  wording  of  the  above  sections  that  a 
discretionary  power  is  given  to  the  Court,  in  all  cases  to  which  the 
section  applies,  to  impound  the  interests  of  beneficiaries  in  order 
to  indemnify  the  trustees  liable  under  a  breach  of  trust;   in  the 
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exercise  of  such  discretion  the  Court  will  have  regard  to  the  neglect 

of  duty  by  the  trustees,  e.g.,  in  not  protecting  a  married  woman, 

restrained  from  anticipation,  against  herself:    Boltaii  v.   Curre, 

1805,  1  C!i.  at  p.  -j.n;  Kicketts  \ .  Ricked,  64  L.  T.  263;  Willett 

V.  Finldij.  29  L.  R.  Ir.  at  p.  174.     The  extent  of  the  indemnity 

may,  it  is  concei\-ed,  be  limited;  in  Mara  v.  Browne  (1895,  2  Ch. 

at  pp.  93,  94)  it  was  so  limited.     The  words  "  in  writing  "  apply  Beneficiary 

only  to  consent,  not  to  instigation  or  request:  Griffiih  v.  Hughes,  ^at  a  breach 

1892,  3,..Ch.  105.     The  beneficiary  nmst  know  at  the  time  of  the  of  trust  will 

.  .  .,,  IIP  Ti     Recommitted. 

act  or  omission  that  it  will  amount  to  a  breach  of  trust  :  He 
>!(»ner.set,  Somerset  v.  Poulett,  1894,  1  Ch.  231,  274;  Mara  v. 
Browne,  1895,  2  Ch.  at  p.  92;  Fletcher  v.  Collis,  1905,  2  Ch.  24. 
Mere  inaction,  not  amounting  to  instigation,  or  request,  or  written 
consent,  would  not  be  enough. 

The  right  extends  to  the  growing  payments  of  an  annuity:   Annuitauts. 
Skinner  v.  Sweet,  3  ^Nladd.  244. 

Interest  on   the  amount  of  the  indemnity  appears  not  to  be  Interest, 
chargeable:  Prime  v.  Savell,  1867,  W    N.  227 

The  right  of  trustees  to  be  recouped  out  of  the  interest  of  a  Eights  of  old 
cestui  que  trust  continues  though  they  have  ceased  to  be  trustees  *™^*^®^' 
at  the  time  when  the  decree  is  made  against  them:   Barratt  v. 
Wyatt,  30  Bea.  442. 

A  trustee  cannot  waive  his  right  to  indemnity  out  of  the  interest  Trustee' 
of  the  cestui  que  trust,  and  so  deprive  himself  of  the  value  of  that  rfg^t^to^^"^ 
interest,  and  prevent  the  application  of  it  to  the  repair  of  the  impound, 
breach  of  trust:  Fuller  v.  Knight,  6  Bea.  205. 

One  cestui  que  trust  cannot  claim  indemnity  against  another  Action  by  one 
ccitui  que  trust,  who  has  participated  in  a  breach  of  trust,  in  an  "^^''^^^^  '''"*' 
action  against  the  trustee,  though  such  a  claim  may  be  established  another, 
in  an  action  against  the  ao-cesttii  que  trust  alone:  Phillipson  v. 
Gatty,  2  H.  &  Tw.  459;   but  defendant  trustees  may  obtain  an  Trustees  may 
order  against  a  co-defendant  who  has  instigated  a  breach  of  trust  impound 
impounding  his  interest:  Be  Holt,  H.  v.  H.,  1897,  2  Ch.  525;  'j^^^J^g^g*^^^*^^^ 
see  Molyneux  v.  Fletcher,  1898,  1  Q.  B.  at  p.  656.  beneficiary. 

Married  Women.] — A  married  woman  who  is  a  trustee  is  now  Married 
probably  liable  for  a  breach  of  trust  to  the  same  extent  as  if  she  J^°^gg_ 
were  a  feme  sole,  save  that  the  judgment  against  her  in  respect  of 
it  is  enforceable  only  against  her  unrestrained  separate  estate,  as 
in  the  case  of  any  other  liability  incurred  by  her.     If,  however,  she 
is  a  beneficiary  under  the  settlement,  sect.  45  of  the  Trustee  Act,  Separate  and 
1893  {ante,  p.  675),  will  in  future  make  her  restrained,  as  well  '•estrained 
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as  her  unrestrained,  interest  liable  to  indemnify  her  co-trustees, 
if  any,  in  all  cases  to  which  that  section  applies:  Griffith  v. 
Hughes,  1892,  3  Ch.  105. 

As  regards  married  women,  it  was  previously  settled  that,  in 
order  to  obtain  contribution  out  of  her  separate  estate,  even  when 
not  restrained  from  anticipation,  it  was  necessary  to  show  that  she 
had  acted  in  the  transaction  as  a  free  agent  and  upon  full  informa- 
tion: Sawyer  v.  Sawyer,  28  C.  D.  595;  Rale  v.  Sheldrake,  60 
L.  T.  292;  Fletcher  v.  Collis,  1905,  2  Ch.  26;  and  it  seems  clear 
that  under  the  section  no  order  would  be  made  if  it  appears  that 
the  breach  of  trust  was  brought  about  by  the  act  of  the  married 
woman,  but  under  some  pressure  or  some  want  of  knowledge: 
Be  Somerset,  Scmerset  v.  Poulett,  1894,  1  Ch.  231,  274;  Bolton 
V.  Curre,  1895,  1  Ch.  at  p.  551;  Bicketts  v.  Bicketts,  64  L.  T. 
263;  Mara\.  Browne,  1895,  2  Ch.  at  p.  92;  see  Willett  v.  Finlay 
(29  L.  R.  Ir.  at  pp.  167,  174),  where  it  appeared  the  wife  acted 
under  marital  control.     It  is  incorrect  to  say  that  a  trustee  who 
knowingly  commits  a  breach  of  trust  cannot  have  his  beneficiary's 
interest  impounded:  Bolton  v.  Curre,  1895,  1  Ch.  544;   but  in 
the  case  of  a  married  woman  it  must  be  shown  that  she  had  f  uU 
knowledge  of  all  the  circumstances,  and  was  an  actual  actor  in 
the  transaction,  and  not  merely  acquiescing  in  the  breach  of  trust: 
Saivyer  v.  Sawyer,  28  C.  D.  595;  but  where  that  is  shown,  the 
Court  naturally  leans  towards  exercising  the  power  in  favour  of 
the  trustee:  Griffith  v.  Hughes,  1892,  3  Ch.  105,  108.     Before 
this  enactment  it  was  sufficiently  clear  that  a  married  womati 
restrained  fix)m  anticipation  could  not  be  made  liable  for  even  her 
own  fraudulent  acts:  Stanley  v.  Stanley,  7  C.  D.  589.    In  Sharpe 
v.  Foy  (4  Ch.  35)  the  wife  mortgaged  her  separate  estate  without 
disclosing  a  previous  settlement;   and  though  the  mortgagee  had 
notice  of  the  settlement,  she  was  not  allowed  to  disappoint  him 
by  taking  advantage  of  her  own  fraud;    and  it  may  be  stated, 
generally,  that,  at  least  before  the  Acts,  the  better  opinion  was 
that  by  no  device  could  the  restraint  upon  anticipation  be  evaded, 
notwithstanding  Lord  Blackburn's  obsenations  in  Cahill  v.  Cahill, 
8  A.  C.  at  p.  437,  but  that  her  um-esti-ained  property  was  liable 
to  recoup  the  trustee  in  respect  of  a  breach  of  trust  in  which  she 
was  the  true  and  free  actor:  see  Sawyer  v.  Sawyer  and  the  cases 
theo'e  cited. 

She  still  remains  unable  to  release  her  trustees  from  a  breach  of 
trust,  not  instigated  by  her,  committed  in  disregard  of  tiie 
restraint,  thoug;h  such  a  case  must,  from  its  very  nature,  be  of 
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rai'6  occurrence.  And  she  could  probably  not  be  bound  by  Acquiesoenoe. 
acquiescence  unless  the  Court  would  from  such  acquiescence 
presume  a  "request"  within  the  meaning  of  the  section:  see 
Rutherfuord  v.  Meniere,  13  Ir.  Oh.  E,.  204.  In  Derbishire  v. 
Home  (3  D.  AI.  i  G.  80)  Turner,  L.  J.,  thought  that  the  separate 
rights  of  mai'ried  women,  being  equitable  in  their  origin,  might 
possibly  be  subject  to  the  doctrine  of  acquiescence;  but  it  was  not 
necessary  to  decide  the  point  in  that  case:  see  Re  Lush,  4  Ch.  591. 
In  Heath  v.  Wiel-hain  (3  L.  R.  Ir.  376)  this  view  was  not 
approved;  but  in  Dixon  v.  Dixon  (9  C.  D.  587)  acquiescence  was 
held  not  to  bind  the  wife  in  respect  of  income  received  by  her 
husband  after  a  breach  of  trust,  by  means  of  which  the  trust  fund 
g-ot  into  the  husband's  hands:  and  see  Hale  v.  Sheldrake,  60  L.  T. 
292.  A  married  A\'oniaii,  unrestrained  from  anticipation,  was 
barred  hy  acquiescence  in  Kellaway  v.  Johnson,  5  Bea.  319;  Jones 
V.  Higgins,  2  Eq.  538. 

A  married  woman  cannot  get  rid  of  the  restraint  by  any  admis-  Admission  or 
>ion  which  might  in  an  ordinary  case  amount  to  an  estoppel:  Lady  ^^  °^^^  ' 
Bateman  v.  Faher,  1898,  1  Ch.  144. 

Till.'  principle  upon  which  a  hushaud  is  not  liable  to  account 
for  separate  income  received  hy  him  while  the  spouses  are  living- 
together,  prevents  the  wife  from  claiming  such  an  account,  at  all 
e\'ents  if  it  is  shown  that  the  income  was  applied  to  the  common 
benefit  of  the  family:  Gardner  v.  Gardner,  1  Giff.  126;  and  see 
Edicard-^  v.  Chei/ue,  13  A.  C  398;  Rr  Flam(Oil\  Wood  v  Cock, 
40  C.  D.  461. 

With  regard  to  the  more  direct  cases  of  contribution  out  of  Indemnity, 
restrained  estate,  a  trustee  accepting  new  shares  in  a  bank  which 
failed  was  held  to  have  no  claim  to  be  indemnified  out  of  the 
restrained  fund  of  his  cestui  que  trust:  Sherijf  v.  Butler,  14 
W.  R.  629.  And  where  in  similar  circumstances  there  was  such  a 
request,  with  a  promise  to  pay  the  calls  out  of  savings  of  separate 
estate,  the  trustee  recovered  but  only  out  of  such  savings:  Butler 
V.  Cumpston,  7  Eq.  16;  and  now  under  the  Trustee  Act,  1893, 
s.  45  (replacing  Trustee  Act,  1888,  s.  6),  the  whole  of  hei- 
restrained  interest  and  estate  would  be  liable:  Griffith  \.  Hughes, 
1892,  3  Ch.  105;  see  cases  cited  ante,  p.  677 

The  arrears,  though  not  the  growing  payments  of  an  annuity 
settled  with  restraint  on  anticipation,  have  been  ordered  to  be 
applied  to  the  repair  of  a  breach  of  trust  by  the  married  woman 
herself  as  administratrix  of  the  mil  bequeathing  the  annuity: 
Pemberton  v.  WGill,  8  W.  R.  290;   and  in  Clive  v.  Carew  (1 


680 


CONTRIBUTION  BETWEEN  TRUSTEES. 


Distinction 
under  new 

Act. 


J.  &  H.  199)  only  suoli  unrestrained  property  sis  the  married 
woman  had  settled  was  applied  in  restoring  the  value  of  the  settled 
jewels  which  she  had  converted  to  her  own  use:  see  Wainford  v. 
Heyl,  20  Eq.  321. 

Where  a  married  woman,  entitled  for  life  to  her  separate  use 
without  power  of  anticipation,  but  with  power  by  deed  to  appoint 
the  corpus  after  her  death,  executed  a  mortgage  deed  under  which 
her  husband  gave  security  for  the  trust  fund  which  had  been  lent 
to  him,  it  was  held  that  she  had  not  by  such  concurrence  exercised 
her  power  of  appointment;  and  that,  being  restrained  from 
anticipation,  her  life  interest  was  not  liable  to  recoup  the  trustees 
the  loss  they  were  decreed  to  make  good:  Fletcher  v.  Green,  33 
Bea.  426;  Willett  v.  Finlay,  29  L.  R.  Ir.  at  pp.  167,  174;  cf. 
Breicer  v.  Swirles,  2  Sm.  &  G.  219. 

A  wife's  contingent  reversionaj'y  interest  expectant  upon  the 
cesser  of  her  husband's  life  interest  on  insolvency  lias  been  held  not 
to  be  liable  to  indemnify  trustees  for  a  breach  of  trust  instigated 
by  her,  as  being  an  interest  of  which  she  oould  not  make  a  dis- 
position: Moray.  Manning,  2  J.  &  L.  311;  Keays  v.  Lane,  I.  R. 
3  Eq.  1. 

It  will  be  observed  that  the  new  Act  applies  to  "  all  or  any  part 
of  the  interest "  of  the  beneficiary,  without  mentioning  whether  it 
is  presently  disposable  interest  or  not,  and  of  a  married  woman 
restrained  or  not. 
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Contribution  between  Co-trustees,  j — Where  trustees  ai-e 
equally  to  blame  for  a  breach  of  trust  they  are  jointly  and se\erally 
liable  to  the  eestuis  que  trust ;  and  when  one  of  them  makes  good 
the  breach  he  is  entitled  to  contribution  from  the  othe^-s:  Chilling- 
worth  V.  Chambers,  1896,  1  Ch.  685;  the  test  is,  ai-e  they  "  equally 
to  blame  "?  A  passive  trustee  is,  in  general,  as  much  to  blame  as 
the  acting  trustee:  Bacon  v.  Camphausen,  58  L.  T.  851;  Bahin 
V.  Hughes,  31  C.  D.  390;  Robinson  v.  Harkin,  1896,  2  Ch.  415. 
Tliis  right  of  contribution  exists  when  one  of  the  trustees  has  died 
as  against  his  representatives:  Jaclcson  v.  Dickinson,  1903,  1  Ch. 
947. 

There  are,  liowever,  at  least  three  exceptions  to  the  general 
right  of  contribution. 

First,  where  the  trustee  has  himseK  benefited  by  the  wrongful 
act  or  omission:    see  ChUlingwwth  v.  Chambers,  1896    1  Ch 
685. 
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Secondly,  where  the  trustee  is  a  solicitor:  Lockhart  v.  ReiUy,  (2)  where 
25  L.  J.  Ch.  697;  Thompson  v.  Finch,  22  Bea.  316;  lie  Tnrncr,  Sur ' "" 
Barker  v  Ivimey,  1897,  1  Ch.  536;  but  in  Head  v.  Gould  (1898, 
2  Ch.  at  p.  265)  Kekewich,  J.,  dissented  from  the  view  that  the 
mere  fact  of  the  trustee  being  a  solicitor  disentitles  him  to  the 
right  for  contribution,  and  was  of  opinion  that  where  the  other 
trustee  was  an  active  participator  in  the  breach  of  trust  the  right 
of  contribution  existed;  see  also  Re  Partington,  57  L.  T.  654.  It 
seems  that  the  true  reason  of  tbe  exception  is  not  that  such  solicitor 
is  better  versed  in  trust  business  because  of  his  profession,  but  that 
he  is  the  solicitor  to  the  trust:  see  Elvidge  v.  Bellingham,  37 
Sol.  J.  600. 

Thirdly,  where  the  trustee  is  also  a  beneficiary  under  the  trust  (3)  where 
instrument:  Chillingworth  v.  Chambers,  1896,  1  Ch.  685.  This  l^ficLry.'' 
last  exception  is  distinct  from  the  iirst,  and  is  based  on  the  con- 
currence of  the  trustee  in  committing  a  breach  of  trust  affecting 
his  own  23roperty,  and  therefore  his  own  trust  property  is  the  first 
fund  to  make  good  the  breach;  but  after  that  property  is  exhausted 
the  right  of  contribution  would  arise  as  to  the  balance  remaining 
necessary  to  make  good  the  breach:  ibid.;  see  the  judgment  of 
Lindley,  L.J. 

The  above  rule  and  its  exceptions  in  particular  instances  are 
dealt  with  in  greater  detail  in  this  chapter. 

We  haA'e  seen  that  in  cases  of  dishonesty  one  trustee  only  may  Other  qmm 
be  held  liable,  and  then  the  right  of  contribution  cannot  arise;  see  ^^'^''P*'™'^- 
Re  Smith,  Smith  v.  Thompson,  1896,  1  Ch.  71,  77;  compare  also 
Blyth  V.  Fladgate,  1891,  1  Ch.  at  p.  363. 

Where  trustees  are  liable  to  pay  costs  in  an  action  for  accounts.  Solicitor 
the  acting  trustee  will  be  held  liable  to  indemnify  his  co-trustee  in  in^g^^-j^ 
respect  of  such  costs,  and  also  the  costs  of  his  co-trustee,  if  the  passive  trustee 
latter  has  done  his  best  to  get  the  accounts  and  the  acting  trustee  occaaioned  by 
has  been  negligent:  see  Re  Linsley,  1904,  2  Ch.  785,  where  the  liefaultor 

,.    .  111-1  ,1  ■  1    neglect  of 

acting  trustee  was  a  solicitor,  and  by  his  conduct  had  occasioned  duty, 
the  action.     In  fact,  the  principle  is  established  that  where  one 
trustee  is  primarily  liable  for  breach  of  trust,  he  must  not  only  in- 
demnify his  co-trustee  but  must  pay  the  costs  of  his  co-trustee :  per 
Cozens-Hardy,  L.  J.,  in  The  Millwall,  1905,  P.  at  p.  176. 

Where  there  is  no  case  for  complete  indemnity,  there  remains  partial  iu- 
the  right  of  a  trustee  who  pays  the  whole  claim  of  the  cestui  que  ienmitj. 
trust  to  be  recouped  so  much  as  his  co-trustee  ought  to  have  paid, 
a  right  which  formerly  was  only  given  in  a  separate  action: 
Fletcher  v.  Green,  33  Bea.  513;  Coppard  v.  Allen,  2  D.  J.  &  S. 
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173;  land  this  right,  as  also  his  right,  if  any,  for  complete 
indemnity,  can  now  be  claimed,  in  the  action  by  the  cestui  que 
trust,  by  sei-vice  on  the  co-trustee  of  a  notice  in  the  form  of  a  third- 
party  notice,  under  Ord.  XVI.  r.  48,  if  the  proposed  contributor 
is  not  before  the  Goui-t  (but  see  Be  Gilson,  1894,  2  Ch.  92);  or 
under  rule  55,  if  he  is  before  the  Court:  see  Re  Holt,  H.  v.  H., 
1897,  2  Ch.  525;  and  an  inquiry  may  be  directed  at  the  trial  as 
to  the  proportions  in  which  the  trustees  are  to  bear  the  amount 
decreed  against  them:  see  Butler  v.  Butler,  14  C.  D.  at  p.  334; 
see  Re  Hccrrison,  Smith  v.  Allen,  1891,  2  Ch.  349;  but  a  question 
of  indemnity,  not  depending  upon  liability  in  the  action,  cannot 
be  made  the  subject  of  a  third-party  notice:  Wynne  v.  Tempest, 
1897,  1  Ch.  110.  It  seems  that  such  questions  ought  strictly  to 
be  raised  upon  the  summons  for  directions  under  Ord.  XXX.: 
Baxter  v.  France,  1895,  1  Q.  B.  455. 

The  right  of  a  trustee,  who  has  paid  what  is  found  due  for  a, 
breach  of  trust,  to  be  recouped  by  his  co-trustee,  extends  to  a  sum 
of  costs  out  of  the  estate  allowed  to  his  co-trustee,  and  such  costs 
AAT.11  for  that  purpose  be  caiiied  to  a  separate  account,  with  liberty 
to  ap23ly:  Birlcs  v.  Micklethivait,  38  Bea.  409;  and  the  Court  has 
directed  how  the  costs  should  be  borne  as  between  defendant 
trustees  where  both  are  liable  to  pay:  Wilson  v.  Thomson,  20  Eq. 
459. 

As  between  the  trustees  themselves,  when  a  breach  of  trust  has 
been  committed  by  one  of  them,  it  is  competent  to  the  others  to 
sue  for  the  repair  of  it,  though  they  may  have  taken  part  in  the 
wrongful  act:  see  ante,  p.  226;  for  the  rule  that  as  between  tort- 
feasors there  is  no  remedy  does  not  apply  to  trustees:  see  Rower 
y.  Hoey,  19  W  R.  916.  Aloreover,  they  should  not  wait  to  be 
sued  by  the  cestui  que  trust,  but  take  immediate  steps  to  prevent 
further  danger  to  the  trust  estate:  see  Power  v.  O'Connor,  19 
W  E.  923;  but  the  mere  fact  that  one  of  the  trustees  has  obtained 
some  benefit  by  a  dealing  which,  in  its  consequences,  has  resulted 
in  that  benefit,  is  no  ground  for  an  action  by  his  co-trustees  on 
the  footing  of  a  breach  of  trust  having  been  committed,  especially 
when  they  have  not  been  called  upon  to  make  good  the  suggested 
breach  of  trust:  Butler  v.  Butler,  7  G.  D.  116;  see  Jackson  v. 
Dickinson,  1903,  1  Ch.  at  p.  951. 

A  trustee  having  a  beneficial  interest  in  the  trust  estate,  and 
being  a  debtor  to  that  estate,  is  not  permitted  to  receive  any 
benefit  until  his  default  is  made  good;  and  any  person  claiming 
such  benefit  under  him  takes  it  subject  to  the  equity  to  which  the 
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Other  cestuis  que  trust  aj.-e  thus  entitled:  Priddy  v.  Rose,  3  Mn\ 
86;  Irby  v.  Irby,  25  Bea.  632;  Stephens  v.  V enables,  30  Bea.  625; 
and  this  is  so,  whether  the  assignment  was  before  ox  after  the 
breach  of  trust:  Morris  v.  Livie,  1  Y.  &  C.  0.  C.  380;  Be  Herveij, 
Short  V.  Parratt,  61  L.  T.  429;  cf.  British  Mutual  Co.  \.  Smart, 
10  Ch.  567;  or  if  the  fund  in  which  the  tmstee  has  an  iutei-est  is 
severed  or  appropriated:  see  RopMns  v.  Goivan,  1  ^loll.  562; 
Barnett  v.  Sheffield,  1  D.  M.  &  G.  371;  cf.  Edgar  v.  Plomley, 
1900,  A.  C.  431,  444,  where  the  fund  was  standing  to  the  credit  of 
the  separate  account  of  the  trustee  who  had  assigned  it.  In  those 
cases  if  the  interest  of  the  trustee  is  settled,  the  trustees  of  the 
settlement  are  in  no  better  position:  Re  Hervey,  supra,  where  it 
was  held  that  the  principle  applied  to  an  admiziistrator  entitled  as 
next  of  kin  as  well  as  to  a  trustee.  It  also  applies  where  the 
interest  of  the  trustee  is  a  derivative  interest  in  tlie  trust  estate, 
such  as  that  acquired  by  the  purchase  of  shares  of  beneficiaries: 
Doering  v.  Doering,  42  C.  D.  203;  or  as  next  of  kin  of  a  bene- 
ficiary: JaeubsY.  Rylance,  17  Eq.  341. 

A  legatee  who  is  a  debtor  to  the  estate  will  have  his  legacy,  e.g.,  where 
a  share  in  a  business,  retained:  Re  Taylor,  Taylor  v.  Wade,  1899,  teuefioiary 
1  Ch    671;  but  this  will  be  confined  to  a  liquidated  share,  other-  right  to  retaiu 
wise  a  lien  only  exists:  ibid. ;  Re  Akerman,  A.  v.  A.,  1891,  3  Ch.  ^^'^'■''■ 
212;  65  L.  T.  194;   as  in  the  case  of  a  specific  bequest  not  in  a 
liquidated  form,  e.g.,  leaseholds:  see  Re  Taylor,  supra;  Re  Alder- 
man, supra;  Dingle  v.  Coppen,  1899,  1  Ch.  at  p.  739. 

The  assign  of  a  cestui  que  trust  who  is  a  debtor  to  the  estate  is  Assigm,  of 
in  a  similar  position,  since  a  cestui  que  trust  cannot  take  any-  ceHm  que  trust 
thing  in  respect  of  his   beneficial  interest   while  he  remains   a 
debtor  to  the  trust:  Priddy  v.  Rose,  3  Mer.  86;  Willes  v.  Green- 
hill,  29  Bea.  376;  Re  Brown  and  Gregory,  1904,  1  Ch.  627,  631. 

Where  the  beneficiary  is  bankrupt,  his  share  in  the  trust  estate  Where  bene- 
may  be  retained  to  the  extent  of  the  amount  he  is  indebted :  rupT^hare " 
Re  Watson,  Turner  v.  Watson,  1896,  1  Ch.  925;   Re  TT'e.stoH,  maybe 
1900,  2  Ch.  164;   but  trustees  or  executors  cannot  retain  against  answer  debt, 
a  mere  liability;   there  must  be  a  debt  in  existence:  Re  Biniis, 
Lee  v.  Biniis,  1896,  2  Ch.  584;  but  if  the  debt  is  proved  for  iu 
bankruptcy  it  is  gone:  Stammers  v.  Elliott,  3  Ch.  195;  see  Re 
Western,  1900,  2  Ch.  164.     In  Re  Weston  (1900,  2  Ch.  164),  Trustees  of 
trustees  were  allowed  to  retain  the  share  of  a  husband  who  had  Jettleme'nt 
failed  to  perform  a  covenant  contained  in  a  separation  deed,  the  may  retain. 
wife  having  died;  and  Stirling,  J.,  inclined  to  the  opinion  that  the 
right  of  retainer  existed  in  a  ^■oluntary  settlement. 
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Where  the  fund  has  been  caixied  to  a  separate  account  in  a  suit, 
the  effect  is  to  release  it  from  the  general  questions  in  tlie  suit: 
see  Be  Jervoise,  12  Bea.  209;  and  thus  mortgagees  of  the  fund 
carried  over  will  have  priority  over  the  right  of  other  beneficiaries 
for  contribution  to  the  general  estate  against  the  mortgagor  of  the 
fund:  Efi  Eyton,  Bartlett  v.  Charles,  45  C.  D.  458;  Edgca-  v. 
Plomley,  1900,  A.  C.  431,  443;  and  see  Ballard  v.  Marsden,  14 
C.  D.  374. 

Not  only  can  a  defaulting  ti'ustee  claim  no  beneficial  interest  in 
the  trust  estate  so  long  as  the  default  exists,  but  that  interest  is 
applicable  to  satisfy  the  demand  against  him,  and  lie  cannot  claim 
contribution  till  he  has  made  good  the  loss:  Irby  v.  Irby,  25  Bea. 
632;  Parnell  v.  HingsUm,  3  Sm.  &  G.  337;  OhilUngworth  v. 
Chambers,  1896, 1  Ch.  685;  see  Fletcher  v.  Collis,  1905,  2  Ch.  24. 

Further,  a  defaulting  trustee  will  not  be  allowed  his  costs  out 
of  the  estate  until  he  has  made  good  tihe  loss  caused  by  his  breach 
of  trust:  Be  Knott,  56  L.  J.  Ch.  318. 

But  this  liability  do'es  not  arise  as  to  a  devised  legal  estate  in 
realty:  Fox  v.  BiocMey,  3  C.  D.  511;  but  it  seems  to  do  so  as  to 
a  legal  estate  vested  under  a  settlement:  Woodyatt  v.  Gresley,  8 
Sim.  180;  and  also,  it  seems,  under  a  voluntary  settlement:  Be 
Weston,  1900,  2  Ch.  164. 

Where  a  cestui  que  trust  is  also  a  trustee,  and  he  retains  more 
than  his  share  of  the  sale-moneys  of  part  of  the  trust  estate,  and 
then  becomes  bankrupt,  his  share  of  the  proceeds  of  any  further 
sales  is  liable  to  recoup  the  other  beneficiaries,  until  they  have 
received  as  much  as  himself  (Jacubs  v.  Bylance,  17  Ec|.  341;  Be 
Carew,  C.  v.  C,  1896,  1  Ch.  at  p.  535),  and  does  not  pass  to  his 
trustee  in  bankruptcy:  Be  Broivn,  Dixon  v.  Brotvn,  32  C.  D.  597; 
moreover,  where  the  beneficiary  trustee  has  benefited  by  the  breach 
of  trust  he  can  take  nothing  until  he  has  indemnified  his  co-trustee 
to  the  extent  of  Ms  interest  in  the  trust  estate:  see  Chillingworth 
V.  Chambers,  1896,  1  Ch.  685,  707. 

The  right  of  a  trustee  to  recoup  the  trust  fund,  even  on  the  eve 
of  his  bankruptcy,  lias  been  already  noticed:  ante,  p.  38.  If  he 
dies  insolvent  and  owing  a  legal  debt  to  the  trust,  his  executor  or 
administrator  may  retain  the  amount  out  of  liis  estate  as  against 
other  creditors;  and  the  cestuis  que  trust  may  compel  the  legal 
personal  representative,  provided  he  has  accepted  the  trusts  de- 
volving upon  him  and  has  become  a  trustee  (Se  Benett,  1906,  1 
Ch.  at  pp.  223,  231),  t»  exercise  such  right  of  retainer:  Sander 
V.  HeathfieM,  19  Eq.  21;  Hallett  v.  Hallett,  13  C.  D.  232;  Be 
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Hubbcuik,  29  C.  D.  934;  Be  Faithfull,  57  L.  T.  14;  Davies  v. 
Parry,  1899,  1  Ch.  at  p.  607;  but  where  the  debt  is  merely  equit- 
able, as  in  the  oase  of  a  breach  of  trust,  the  trustee  cannot  be 
compelled  to  retain,  though  he  may  do  so  if  he  pleases:  Be  Bidley, 
B.  V.  B.,  1904,  2  Ch.  774;  Be  Benett,  1906,  1  Ch.  216,  per 
Stirling,  L.  J. 

Where  there  are  two  trust  estates  from  which  payments  are  to  Two  sets  of 
be  made  for  the  maintenance  of  the  same  beneficiary,  there  is  no 
contribution  between  the  two  estates:  Smith  v.  Cock,  1911,  A.  C. 
317. 

Concurrence  in  Breach  of  Trust.] — xA.ctive  concurrence  by  a 
cestui  que  trust  in  a  breach  of  trust  is  a  bar  to  his  claim  to  sue  in 
respect  of  it:  Walker-  v.  Symonds,  3  Sw.  1,  64;  Briee  v.  Stokes, 
11  Ves.  319;  Life  Assodiation  v.  Siddal,  3  D.  F.  &  J.  58,  74; 
Fletcher  v.  Collis,  1905,  2  Ch.  24;  provided  that  the  cestui  que 
trust  was  aware  of  every  fact  which  would  show  that  the  act  in 
question  was  a  breach  of  trust:  Biickeridge  v.  Glasse,  Cr.  &  Ph. 
135;  Be  Gamett,  Gandy  v.  Macaulay,  31  C.  D.  1;  and  he  was 
sui  juris:  Montford  v.  Cadogan,  19  Ves.  635,  639.  Condoning  Concurring 
or  concurring  in  a  breach  of  trust  will  effectually  estop  a  cestui  ',"'  °^  "1"'"'    , 

°  .         .  J  I  donmg  breaeh 

que  trust  from  suing  in  respect  of  the  breach:  Eiwis  v.  Benyon,  of  trust estop.'s 
37  C.  D.  329;  Fletcher  v.  Collis,  1905,  2  Ch.  24;  Crichtm  v.  '^'■""' «'«"■"»'■ 
Crichton,  1896,  1  Ch.  at  p.  875;  and  it  makes  no  difference  where 
the  cestui  que  trust  was  not  in  fact  a  beneficiary  at  the  time  of  the 
breach  of  trust :  Evans  v.  Benyon,  supra ;  Chillingworth  v.  Cham- 
bers, 1896,  1  Ch.  at  pp.  690,  697.  The  fact  that  the  cestui  que 
trust  has  not  reaped  a  benefit  from  tlae  breach  of  trust  does  not 
affect  the  position:  Fletcher  v.  Collis,  1905,  2  Ch.  24.  As  to 
the  concurrence  of  a  married  woman,  see  ante,  p.  677 

It  seems  clear  upon  the  authorities  that  an  infant  trustee  cannot  Infants, 
be  made  liable  for  a  breach  of  trust.  It  was  clearly  held  that  an 
infant  executor  or  administrator  was  not  liable  to  account  for 
assets  received  during  his  infancy:  see  Whitmore  v.  WeM,  1 
Vern.  326;  Hindmarsh  v.  Southgate,  3  Russ.  324;  Stott  v. 
Meanock,  31  L.  J.  Ch.  746;  unless  it  is  a  continuing  breach  in 
which  he  acquiesce*  after  attaining  twenty-one  :  Snilthorpe  v. 
Tipper,  13  Eq.  232;  while  in  Be  Games,  Games  v.  AppJin  (31 
C^  D.  147),  the  Lords  Justices  merely  directed  an  account  against 
the  infant  without  deciding  as  to  his  liabilitj^ 

An  infant  cannot  be  taken  to  have  concurred  in  a  breach  of  Concurrence 
trust:  Wilkinson  v.  Pnrri/,  4  Russ.  272.     But  where  an  infant  of  -prand. 
nineteen  joined  with  her  parents  in  a  false  representation  that  she 
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was  of  age,  a  payment  to  her  by  a  trustee  upon  the  faith  of  such 
representation  was  held  to  be  a  discharge:  Overton  v.  Banister, 
3  Ha.  503. 

A  release  from  a  breach  of  trust  cannot  be  given  by  an  infant; 
and  if  the  breach  of  trust  ha\'e  been  committed  during  the  infancy, 
a  release  on  attaining  majority  A\ithout  a  knowledge  of  aU  the 
facts  would  not  be  binding  (TT'fl7/f«'  v.  Symonds,  3  Sw.  1,  69);  but 
if  such  knowledge  be  in  the  possession  of  the  person  so  situated, 
his  release  will  be  a  good  discharge:  Areline  v.  Melhuish,  2  D.  J. 
&  Sm.  288. 


Non-claim 
against  guilty 
trustee. 


Dealings  in 
reliance  on 
non-claim. 


Delay  until 
death  of 
trustee. 


Long  adop- 
tion of  wrong 
construction 
of  deed. 


Settled 
accounr. 


Acquiescence.] — The  general  principles  upon  which  the  Court 
refuses  relief  to  persons  who  have  lain  by  for  a  long  period,  during 
which  either  deaths  of  parties  may  occur,  documents  may  be  lost, 
or  the  position  of  other  persons  be  changed,  h&ve  been  already 
considered,  ante,  p.  613. 

Some  further  points  with  regard  to  special  breaches  of  trust 
may,  however,  be  added  here.  As  a  general  rule  a  beneficiary 
who  acquiesces  in  or  verbally  consents  to  a  breach  of  trust  by  a 
trustee  cannot  complain  as  between  himself  and  the  trustee.  This 
rule  is  quite  independent  of  sect.  45  of  the  Trustee  Act,  1893, 
which  requires  the  consent  to  be  in  writing:  Fletcher  v.  Collis, 
1905,  2  Ch.  24.  Thus,  a  cestui  que  trust  who  knowingly  permits 
trust  money  to  remain  in  the  hands  of  one  of  the  trustees  for  a 
long  period  without  making  any  claim  against  him,  cannot  sue 
the  innocent  trustee:  Brice  v.  Stokes,  11  Ves.  319.  So,  also,  a 
cestui  que  trust,  having  knowledge  of  a  clear  breach  of  trust,  may 
lose  his  right,  if  in  the  meantime  the  title  as  altered  by  that 
breach  has  been  relied  upon  by  other  persons:  Bonney  v.  Bidgard, 
1  Cox,  145;  see  Be  Jaekson,  Wilson  v.  Donald,  44  L.  T.  467;  or 
if,  knowing  that  some  trust  property  has  been  left  outstanding,  he 
waits  until  the  death  of  the  trustee  to  make  any  claim  in  respect 
of  its  loss:  see  Sleeman  v.  Wilson,  13  Eq.  36. 

After  a  lengthened  adoption  of  a  particular  construction  of  a 
trust  instrument,  and  after  re-settlements  have  been  executed  upon 
the  footing  of  that  construction,  the  Court  will  not  interfere, 
though  it  may  be  of  opinion  that  the  instrument  was  possibly 
misinterpreted:  Clifton  v.  Cocltburn,  3  M.  &  K.  76.  So  also 
where  there  had  been  an  account  settled,  but  upon  a  mistake,  not 
taken  advantage  of  for  twenty  years,  the  action  of  the  cestui  que 
truxr  was  dismissed,  but  without  costs:  Portloek  v.  Gardner,  1 
Ha.  594:  and  in  another  case,  where  the  account  was  not  opened, 
though  after  ten  years  the  plaintiff  was  allowed  to  bring  in  a 
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surcharge:  Browne]]  v.  Broivnell,  2  B.  C.  C.  62;  see  Re  Wel>b, 
Lambert  v.  Still  (1894,  1  Ch.  73),  where  solicitor  trustees  had 
settled  an  account  with  residuarj'  legatees,  including  certain  costs 
and  expenses,  and  had  neglected  to  tell  the  cesfui>i  que  trust  that 
the  latter  could  ha^'e  a  proper  bill  of  costs  and  a  taxation,  the 
account  was  not  opened,  as  the  Court  was  not  satisfied  that  there 
had  been  excessive  charges. 

So,  where  a  beneficiary  has  obtained  a  judgriient  for  adminis- 
tration, he  cannot  afterwards  in  that  action  charge  the  trustees 
■^\ith  breaches  of  trust  not  alleged  or  proved:  Re  Wrightson,  1908, 
1  Ch.  789;  nor,  semhJe,  can  a  fresh  action  be  brought  for  the 
purpose  without  the  leave  of  the  Court:  il)id. 

It  seems,  however,  that  where  the  trustee  is  guilty  of  continuous  Continuous 
laches  in  rendering  accounts,  the  ces^tui  que  trust  is  not  ban-ed,  if  "ielaym 

5^  ^  accounting. 

he  has  not  allowed  a  great  number  of  years  to  elapse:  Pom  fret  v. 
Windsor,  2  Ves.  Sen.  472;  MatJiew  v.  Brise,  14  Bea.  341. 

The  acceptance  by  cestui,?  que  trust  of  the  income  of  a  wrong  Acceptance 
investment  of  the  rents  under  an  unauthorised  lease  does  not  bind  ?*  '^oig 

investment. 

them  as  by  any  new  agreement,  so  long  as  they  remain  unaware 
of  the  breach  of  trust;  but  where  they  had  not  inquired  into  the 
circumstances  of  the  trust,  it  was  held  that  they  oouH  have  no 
account  earlier  than  the  institution  of  their  suit:  Bou-es  v.  East 
London  Waterworks  Co.,  3  Madd.  375. 

'Sieve  silence  on  the  part  of  a  cestui  que  trust  in  remainder  as  to  Silence  of 
improper  dealinars  with  the  trust  funds,  known  to  such  cestui  que  '■s™'^™"^''- 

i      ^  ^  ^        man. 

trust  at  the  time  when  they  took  place,  has  been  held  insufficient 
in  point  of  acquiescence,  if  he  has  not  conni\'ed  at  or  received  any 
benefit  from  them:  see  PhiUipson  v.  Gatty,  7  Ha.  516. 

Though  not  bound  to  assert  his  title  while  it  remains  rever- 
sionary, a  cestui  que  trust  may  assent  in  such  manner  to  a  breach 
of  trust  as  to  bind  him  before  his  interest  comes  into  possession: 
Life  Association  v.  Siddcd,  3  D.  F.  &  J.  58. 

It  is  not  uncommon  for  a  trustee  who  has  committed  a  breach  Covenant  i.f 
of  trust  to  take  a  covenant  for  indemnity  against  the  consequences  i°<ie"""ty- 
of  it,  the  value  of  such  a  covenant  being  of  course  dependent  upon 
the  solvency  of  the  covenantor.  If  the  covenant  were  given  in 
respect  of  a  breach  of  trust  about  to  be  committed,  it  is  appre- 
liended  that  since  the  Judicature  Acts  no  action  would  lie  upon  it, 
as  being  in  fact  a  corrupt  and  illegal  bargain,  though  this  was  not 
so  held  before  the  Act:  see  Warwick  v.  Richardson,  10  "M.  &  \s  . 
284;  cf.  Evanx  v.  Benyon,  37  C.  D.  329, 
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CHAPTER  XLII. 

COSTS,    CHARGES   AND    EXPENSES    OF   TRUSTEES. 

Allowances  for  Trouble.] — Trustees  are,  as  a  general  rule, 
debarred  from  claimiug  allowances  for  loss  of  time,  or  for  their 
trouble  in  connection  with  the  trust;  this  subject  has  been  dealt 
with  ante,  pp.  239  et  seq. ;  see  the  cases  there  cited  and  the 
exceptions  to  the  rule  there  mentioned. 

If  annuities  are  given  to  trustees  for  their  services  and  trouble 
in  collecting  rents,  and  they  employ  a  collector  whose  charges 
exceed  the  annuity,  and  are  allowed  in  an  action,  the  trustees  are 
not  entitled  also  to  the  annuities  or  any  apportionment  in  respect 
of  other  services:  Be  Muffet,  Jones  v.  Mason,  56  L.  J.  Ch.  600; 
cf.  Bctker  v.  Martin,  8  Sim.  25;  and  Wilkinson  v.  Wilkinson,  2 
S.  &  S.  237 ;  conversely,  if  they  are  allowed  and  receive  a  commis- 
sion at  a  fixed  rate,  they  cannot  also  be  permitted  to  charge  for 
the  service  of  a  collector:  Cox  v.  Bennett  (Xo.  1).  39  W.  R.  308. 

Expenses.] — It  has  already  been  noticed  that  trustees  must  act 
personally,  and  employ  agents  only  in  cases  in  which  a  prudent 
man,  acting  for  himself,  and  in  the  ordinary  course  of  business, 
usuallj-  employs  them:  ante,  pp.  212  et  seq.  Brokers,  bankers, 
solicitors,  collectors,  or  bailiffs,  and  other  professional  persons  may, 
in  a  proper  case,  be  so  employed,  and  it  follows  that  the  trustees 
will  be  allowed  out  of  the  trust  estate  all  payments  properly  made 
to  such  persons:  see  Ee  Bennett,  1896, 1  Ch.  778.  Such  payments 
by  trustees  are  necessarily  "  expenses  out  of  pocket,"  and  stand  on 
the  same  footing  as  travelling  exi^enses  (Maleolm  v.  O'Callaghan, 
3  M.  &  Cr.  62)  properly  incuiTed;  and  the  trustee  is  entitled  to  be 
indemnified  against  such  expenses,  not  only  after  he  has  made  such 
payments,  but  he  can  resort  to  the  trust  estate  in  the  first  instance 
(Re  Blunclell,  B.  v.  B.,  40  C.  D.  at  p.  376),  and  is  not  bound  to 
meet  such  expenses  out  of  his  own  pocket:  see  ante,  p.  233. 

It  would  be  impossible  to  set  out  all  the  various  "  expenses  " 
which  have  to  be  allowed  to  trustees,  but  some  instances  may  be 
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mentioned;  however,  it  should  be  borne  in  mind  that  it  rests  with 

the  Taxing  Master  to  determine  in  each  case  whether  the  expenses  Taxing 

have  or  have  not  been  "  properh^  incurred,"  and,  in  sreneral,  the  Master's 
/-,,.,,  •  r>  •  1  '         o  ;  discretion. 

Lourt  Will  not  interfere  with  the  discretion  of  the  blaster,  unless 

he  has   proceeded  on  a   wrong  principle,   or   has  not,   in  fact, 

exercised  any  discretion:  see  Ord.  LXV.  r.  27   (38)  and  (29). 

The  costs  of  re-investment  in  land  of  a  sum  directed  so  to  be  Costs  of 
laid  out  ai-e  usually  payable  out  of  that  fund:  Gwijther  v.  Allen,  ^'j^^*"^"* 
1  Ha.  505;  see  sect.  47  of  the  Settled  Land  Act,  1882. 

A  trustee  cannot  be  allowed  as  "charges  and  expenses"  any  Costs dis- 
"  costs  ■  in  the  action  or  proceeding,  the  costs  whereof  ai-e  also  aUowedg«<i 

r  o^  costs  cannot 

ordered  to  be  taxed,  and  which  have  been  disallowed  qua  costs;   be  allowed  as 
thus,  where  a  trustees  application  was  dismissed  with  costs  "in  expenses!'^ 
an}  event,"  the  trustee  is  fixed  with  the  payment  not  only  of  the 
costs  of  the  other-  side  but  his  ovm  costs:  Hoic  v.  Winterton,  91 
L.   T.  763,  where  the  circumstances  were  peculiar,  the  plaintiff, 
a  legal  rent  chargee,  being  treated  as  cestui  que  trust.     It  is  con- 
ceived that  a  trustee  might  be  allowed  as  "  charges  and  expenses  '" 
such  costs  as  he  may  have  had  to  pay  or  has  incurred  in  an  action 
brought  by  or  against  a  stranger  to  the  trust,  provided  the  action 
is  properly  defended  or  brought  by  the  trustee:  Re  LlewelUn,  37  Expense  of 
C.  D.  at  )).  327.     "Where  leave  to  bring  action  or  to  defend  has  ^"1°^°'' 

_  _  ^  deieDding 

been   obtained   a   trustee   ^^ill,   of   course,   be   allowed   his   costs,  withoutleave. 

charge?  and  expenses  out  of  the  estate;  but  when  he  neglects  to 

obtain  leave,  then  he  takes  upon  liimseK  the  onus  of  showing  that 

the  action  was  properly  brought  or  defended:  Be  Beddoe,  1893, 

1  Ch.  -547. 

^^'herc  trustees  are  allowed  their  costs,  charges  and  expenses  Costs,  charges 

the  amount  found  due  ought  primarily  to  be  satisfied  out  of  capital  ^Jw^^aid^ 
unless  there  be  an  express  direction  to  the  contrary:  Be  Bennett,  out  of  capital. 

1896.  1  Ch.  778. 

So  premiums  on  policies  effected  for  the  benefit  of  the  estate 
may  properly  be  paid  by  the  trustees  as  part  of  their  costs, 
charges  and  expenses,  and  are  properly  payable  out  of  capital: 
Be  Shrrrij,  1913,  2  Ch.  508. 

Ill   proceedings  under  the   Settled  Laud   Acts  it  is  expressly  Expenses 
provided  that  trustees  shall  be  reimbursed  expenses  incurred  there-  settled* Land 
under:  sec  Act.  1882.  s.  43;  but  this  provision  perhaps  only  applies  Acts. 
to  "  trustees  for  the  purposes  of  the  Acts."    However,  by  sect.  36 
of  the  same  Act,  "  the  costs,  charges  and  expenses  "  relating  to  any 
action,  defence,  petition  to  Parliament,  opposition,  or  other  pro- 

G.  i^ 
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ceeding  taken  or  proposed  to  be  taken  for  the  protection  of  settled 
land  may  be  paid  out  of  the  settled  property. 

In  How  V.  Lord  Winterton  (51  W.  E.  262),  Kekewich,  J., 
held  that  payments  of  a  voluntary  school  rate  made  by  a  trustee 
might  be  allowed  as  an  expense  properly  incurred. 

In  Be  Raybould  (1900,  1  Ch.  199)  a  trustee  was  held  liable  to 
pay  heavy  damages  for  letting  down  the  surface  of  certain  lands 
in  the  carrying  on  of  a  testator's  colliery  business,  and  such 
damages  were  treated  as  legitimate  expenses  recoverable  out  of  the 
trust  estate. 

Expenses  of  trustees  in  maintaining  a  policy  of  assurance  and 
in  making  payments  in  protecting  the  trust  estate  by  way  of 
salvage  have  already  been  noticed,  ante,  p.  671.  As  to  expenses 
of  renewing  leases,  see  ante,  p.  278.  See,  also,  as  to  the  right  of 
trustees  to  indemnity  for  expenses  incurred  in  carrying  on  a 
business,  ante,  p.  282.  In  Finch  v.  Pescott  (17  Eq.  554),  an 
executor  carrying  on  his  testator's  business,  and  making  advances 
out  of  his  own  moneys,  was  allowed  four  per  cent,  on  the 
balances  appearing  due  to  him  at  the  end  of  each  year. 

The  expenses  of  opposing  a  bill  in  Parliament  affecting  a  trust 
estate  may  be  allowed:  Be  Ormrod's  Settled  Estates,  1892,  2  Ch. 
318;  so  also  the  costs  of  an  action  for  the  protection  of  a  several 
fishery,  forming  part  of  a  trust  estate:  Hamilton  v.  Tighe,  1898, 
1  Ir.  R.  123. 

Items  of  a  bill  of  costs  which  had  become  statute  barred  have 
been  allowed  to  a  trustee  as  part  of  his  costs,  charges  and  expenses 
properly  incurred:  Budgett  v.  Budgett,  1895,  1  Ch.  202;  of. 
Curwen  v.  Milburn,  42  C.  D.  424. 

In  non-contentious  matters  arising  in  the  performance  of  the 
trust,  trustees  have  a  right  of  indemnity  for  all  disbursements 
properly  made  by  them  out  of  the  trust  estate;  and,  at  least  in 
modern  times,  the  inclination  of  the  Court  has  been  to  recognise 
this  right,  and  not  to  abridge  it,  when  adjudicating  upon  the 
liability  of  trustees,  lest  a  stricter  rule  should  deter  men  from 
assuming  the  oiSoe.  These  observations  apply  to  trustees  who 
receive  no  remuneration  for  their  services;  they  are  entitled  to 
complete  indemnity  for  aU  proper  expenses:  Young  v.  Naval,  dc. 
Ltd.,  1905,  1  K.  B.  at  p.  694,  where  Parwell,  J.,  distinguishes 
between  a  paid  and  an  unpaid  trustee,  and  held  that  the  latter 
was  not  entitled  to  be  allowed  an  extra  or  double  charge  by  way  of 
expenses.  In  the  absence  of  misconduct,  therefore,  as  distin- 
guished from  negligence  not  of  a  gross  character,  or  mistaken 
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judgment  J  it  will  be  seen  that  trustees  are,  as  a  general  rule, 
entitled  to,  or  at  all  events  will  not  be  deprived  of,  their  costs  of 
action.  And  while  the  question  of  costs  is  now  a  matter  of 
judicial  discretion  in  all  other  cases,  this  rule  is  left  unaffected, 
or,  rather,  is  one  of  those  to  which  the  saving  in  the  Order  now  to 
be  mentioned  is  directed:  see  Re  HodgJcinson,  H.  v.  H.,  1895, 
2  Ch.  190,  193. 

It  is  provided  by  Ord.  LXV.  r.  1,  that  "  subject  to  the  provi-  Ord.  LXV. 
sions  of  the  [Judicatm'e]  Acts  and  these  Rules  the  costs  of  and 
incident  to  all  proceedings  in  the  Supreme  Court,  including  the 
administration  of  estates  and  trusts,  shall  be  in  the  discretion  of 
the  Court  or  judge:  Provided  that  nothing  herein  contained  shall 
deprive  an  executor,  administrator,  trustee,  or  mortgagee  who  has 
not  unreasonably  instituted,  or  carried  on,  or  resisted  any  pro- 
ceedings, of  any  right  to  costs  out  of  a  particular  estate  or  fund 
to  which  he  would  have  been  entitled  according  to  the  rules  hitherto 
acted  upon  in  the  Chancery  Division." 

By  the  Judicature  Act,  1890,  s.  5,  it  is  enacted  that  "  subject  Judicature 
to  the  [Acts]  and  the  Rules  of  Court  made  thereunder,  and  to  the  ■*-°g'  ^*^^' 
express  provisions  of  any  statute,  whether  passed  before  or  after 
the  commencement  of  this  Act,  the  costs  of  and  incident  to  all 
pix)ceedings  in  the  Supreme  Court,  including  the  administration 
of  estates  and  trusts,  shall  be  in  the  discretion  of  the  Court  or 
judge,  and  the  Court  or  judge  shall  have  full  power  to  determine 
by  ivhom  and  to  ivJiat  extent  such  costs  are  to  be  paid."  This 
enactment  does  not  affect  the  saving  of  the  recognised  right  to 
costs  of  trustees  as  defined  by  the  rule;  and  it  would  seem,  so  far 
as  regards  trustees,  to  effect  no  change  in  their  position,  save  that 
the  discretion  is  probably,  by  the  words  in  italics,  made  to  extend 
to  the  case  provided  for  by  Ord.  LXV.  rr.  11  and  38a,  under  which 
the  Taxing  Master  may  assess  a  gross  sum  for  costs  of  actions 
improperly  conducted  (see  Re  Ormston,  59  L.  T.  595;  Re  Dale, 
Stubbs  V.  Dale,  62  L.  T.  28),  and  that  the  Act  gives  power  to 
direct  not  only  out  of  what  fund  but  by  whom  personally  the 
costs  are  to  be  borne. 

The  costs  (other  than  those  the  right  to  which  excepted  in  the  Discretion  of 
Order)  being  in  the  discretion  of  the  Court,  it  will  be  assumed  ^°^l_  "^ 
that  such  discretion  was  exercised,  unless  upon  appeal  it  appears 
that  some  rule  was  applied  excluding  the  discretion:  Bew  v.  Bew, 
1899,  2  Ch.  at  p.  472. 

The  right  of  trustees  to  all  costs  and  expenses  properly  incident  Foundation  of 

.  ,  nght  to  costs. 

to  the  execution  of  the  trust  is  founded  upon  the  contract  between 

44(2) 
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the  author  of  the  trust  and  hi^  trustees,  and  is  similar  to  that 
given  to  a  mortgage*  hy  virtue  of  his  contract  of  mortgage: 
Cotferell  v.  Strattm,  8  Ch.  at  p.  302;  see  Titrner  v.  Hancock,  20 
CD.  303,  where  Jessel,  M.  E.,  said  that  it  was  not  the  course  of 
the  Court  i,n  modem  times  to  discourage  persons  from  becoming 
trustees  by  inflicting  costs  upon  them  if  they  have  done  their 
duty,  or  even  if  they  have  committed  an  innocent  breach  of  trust 
(overruling  Be  HosJcins  (6  C.  D.  281)  on  this  point):  Tie  Jones, 
Christmas  v.  Jones,  1897,  2  Ch.  190,  197. 

The  right  of  a  trustee  to  his  costs  is  a  right  to  have  them  aa 
between  solicitor  and  client,  and  he  cannot  therefore  be  deprived 
of  them,  or  of  any  part  of  them,  by  giving  him  party  and  party 
costs,  if  misconduct  is  not  proved  against  him:  Be  Lore,  Hill  v. 
Sfurgeon,  29  C.  D.  348.  It  i,s  a  right  of  indemnity  out  of  the 
trust  estate,  and  such  indemnity  is  the  price  paid  for  the  gratuitous 
and  onerous  services  of  trustees:  per  Lindley,  M.  R.,  in  Re 
Beddoe,  1893,  1  Ch.  at  p.  558. 

Where  trustees  or  beneficiaries  apply  by  originating  summons 
to  have  some  question  determined  in  the  administration  of  the 
trust,  they  are,  as  a  rule,  entitled  to  costs  as  between  solicitor  and 
client  out  of  the  estate.  But  where  a  beneficiary  claims  adversely 
to  other  beneficiaries,  the  unsuccessful  party  will  have  to  pay  the 
costs:  Be  BucMon,  1907,  2  Ch.  406.    . 

A  trustee  is  entitled  in  an  ordinary  case  to  recover  out  of  the 
trust  estate,  as  charges  and  expenses  properly  incurred,  all  his 
costs  of  an  action  which  he  has  properly  defended:  Walters  v. 
Woodbridge,  7  C.  D.  504;  Be  LlewelUn,  LJeirellin  v.  Williams, 
37  C.  D.  at  p.  327;  Be  Davis,  57  L.  T.  755.  But  the  right  to 
indemnity  under  which  such  an  allowance  is  made  does  not  extend 
to  costs  as  between  solicitor  and  client  improperly  incuiTed  in  the 
conduct  of  a  suit;  and  the  Court  has  po-ner  to  order  payment  out 
of  the  trust  estate  of  only  such  costs  as  would  have  been  incurred 
if  the  suit  had  been  reasonably  conducted:  Brown  v.  Burdett,  40 
CD.  244;  and  has  a  discretion  as  to  costs,  charges  and  expenses 
incurred  subsequent  to  an  action  in  consequence  of  misconduct  of 
the  trustee  occasioning  proceedings  involving  increase  of  costs: 
Eastm  V.  Landor,  67  L.  T.  833. 

But  where  a  trustee  is  ordered  to  refund  money  lost  by  a  breach 
of  trust,  he  will  not  be  allowed  to  receive  his  costs  until  lie  has 
made  good  the  loss  to  the  estate  caused  bv  his  breach-  Be  Knott 
56  L.  J.  Ch.  318. 
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Costs,  Charges  and  Expenses  of  Trustees.] — The  usual  order  Scope  of 
for  taxation  of  trustees'  costs  provides  that  the  costs  shall  be  taxed  taxation^ 
as  '■  bet^yeen    solicitor    and    client,  "  including  anj  charges  and 
expenses  properly  incurred  by  them  relating  to  the  execution  of 
theii  trusts.     (Seton,  p.  1167.) 

The  "  costs  '  referred  to  in  such  order  would  be  confined  to  the 
costs  in  the  action  or  proceeding  in  which  the  order  is  made;  such 
costs  would  comprise  the  general  costs  of  the  action  or  proceeding, 
including  all  interlocutory  applications  save  such  as  those  where  gQ^^^'^^ 
the  cost?  were  "reserved"  or  the  costs  were  given  against  the  Costs  "in  any 
trustee    'in  any  event":    B.0W  v.   Winterton,  91   L.   T.   763;  event." 
without  a  specific  direction  there  can  be  no  taxation  of  reserved 
cost?;    Ibid.;  and  where  costs  are  against  the  trustee  "in  any 
e^eut  '  the  Court  wiU  not  only  deprive  the  trustee  of  his  right  to 
reimbui-sement  for  those  paid  the  other  side,  but  also  of  his  own 
costs  out  of  the  estate:  Ibid.     As  to  the  effect  of  such  an  order, 
and  also  where  the  costs,  charges  and  expenses  of  a  trustee  in  some 
other  action  or  proceeding  are  dealt  with,  see  How  v.  Wiritertcm, 
supra. 

Where  the  Court  in  dealing  with  proceedings  "  does  not  see  fit  Where  Court 
to  make  any  order  as  to  costs,"  a  trustee  is  not  entitled  to  i-etain  l'A°^'^  not  see 

-'  '  _  fit  to  make 

his  costs  out  of  the  est-ate:  Re  Hodgkimon,  H.  v.  U.,  1895,  2  Ch.  order  as  to 
190;  it  is,  in  fact,  a  decision  depriving  him  of  his  costs. 

If  misconduct  is  proved,  the  costs  are  in  the  discretion  of  the  Proof  of  mis- 
judge, who  may  or  may  not  allow  them  according  to  the  circum-  °°°  ^^  ' 
stances:  Charles  v.  Jones,  33  C.  D.  80;  cf.  Ee  Beddoe,  supra. 

Trustees  are  thus,  as  a  general  rule,  not  ordered  to  pay  costs  When  trustees 
unless  they  have  acted  from  interested  motives,  or  vexatiouslv  or  P^y'^o^s: 

^  -n  acting 

capriciouslv :  Lloyd  v.  Spillet,  3  P    W    346;  Daiaou  v.  Parrot,  vexatiously  or 
3  B.  C.  C.  236:   Taylor  v.  GlanviUe,  3  Madd.  176;  Xoble  v.  <=apriciousiy ; 
Meymoft,  14  Bea.  471;   or  where  the  trustee  was  unreasonable: 
Re  Chapman,  Freeman  v    Parker,  72  L.  T.  66;   Re  Ruddock, 
102  L.  T.  69;  or  unles.s  thej-  refuse  to  do  their  duty  on  account 
of  some  private  difference  with  their  cestiiis  que  trust :  Moore  v. 
Prance,  9   Ha.   299:    or  misreprcsint  the   true  nature  of   their 
trust:  Ball  v.  Montgomery,  2  Ves.  Jun.  191:  or  their  negligence  causing 
or  misconduct  in  the  fii'st  instance  has  caused  the  suit:  O'Callaghan  ^^^^ 
V    Cooper,  6  Ves.  117;  Caffrey  v.  Darby,  6  \es.  488;  Harduicke 
v.  Vernon.  14  Ves.  504;  Marshall  v.  Skidden,  4  De  G.  &  Sm. 
468;    Brown  v.   Burdett,  40   C.   D.   at  p.   254;    see  Taylor  v. 
Tahrum,  6  Sim.  281.     Thus,  m  Re  Skinner,  Cooper  v.  Skinner  ^^^^ 
(1904,  1  Ch.  288),  FarweU,  J.,  ordered  the  whole  of  the  costs  account; 
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of  an  administration  action  (including  the  taking  of  accounts) 
commenced  bj  originating  summons  to  be  paid  by  trustees,  on 
the  ground  that  the  proceedings  were  occasioned  by  the  neglect 
or  default  in  delivering  accounts  by  the  trustees;    on  the  other 
hand,  trustees  have  generally  been  ordered  to  pay  the  costs  up 
to  judgment  only:    cf.   Hewett  v.   Foster,  7   Bea.   348;    infra. 
So,  also,  they  may  be  ordered  to  pay  costs  if  they  assist  a  husband 
to  defeat  his  wife's  enjoyment  of  her  separate  estate:   Bagot  v. 
Bagot,  10  L.  J.  Ch.  116;  or  to  defeat  his  creditors  by  executing 
a  deed  with  false  recitals,  alleging  his  property  to  belong  to  the 
wife  for  her  separate  use:   Tiirqtumd  v.  Knight,  14  Sim.  643, 
where,  however,  they  were  merely  refused  costs  in  the  action  by 
the  creditors  to  set  aside  the  deed;  and  see  TovMsend  v.  Westacott, 
4  Bea.  58;  or  where  they  are  guilty  of  wilful  default:  Kirhy  v. 
Mash,  3  Y.  &  C.  C.  C.  295;  or  refuse  on  untenable  grounds  to 
recognise  the  cestui  que  trust's  title:  Price  v.  Loaden,  21  Bea. 
508;  ef.  Re  Beddoe,  1893,  1  Ch.  547;  or  if  in  consequence  of 
disputes  between  the  trustees  rents  are  allowed  to  fall  into  arrear: 
Wilscm  v.  Wilson,  2  Keen,  249;  or  if  they  mix  trust  funds  in  an 
undistinguishable  mass  with  their  own:  Coolc  v.  Addison,  7  Eq. 
466;   or  if  they  refuse  accounts,  or  to  join  with  co-trustees  in 
recovering  trust  property:  Gompertz  v.  Kensit,  13  Eq.  369;  or 
refuse  information:  Re  Dartnall,  1895,  1  Ch.  at  p.  478;  ante, 
pp.  525,  528;  or  to  convey  or  ti'ansfer  to  cestuis  que  trust  abso- 
lutely entitled:  Re  Ruddock,  102  L.  T.  89;  or  refuse  to  transfer 
stock  for  twenty-eight  days,  rendering  a  vesting  order  necessary: 
Re  Knox,  1895,  2  Ch.  483;  Re  Ruddock,  supra;  or  render  pro- 
ceedings necessary  against  a  co-trustee  to  recover  money:  Miall  V. 
Pearee,  79  L.  T.  726. 

Where  trustees  are  ordered  to  pay  costs,  they  will  as  a  general 
rule  be  only  ordered  to  pay  costs  down  to  the  judgment:  see  Re 
Linsley,  1904,  2  Ch.  785;  but  this  cannot  be  done  on  further 
consideration  unless  the  costs  were  reserved  or  the  judgment  was 
made  without  evidence  on  both  sides  or  full  discussion,  or  where 
the  Court  had  not  a  sufficient  knowledge  of  the  facts:  Re  Gardner, 
1911,  W.  N.  155.  The  Court  has,  however,  power  in  a  case  of 
gross  neglect  to  order  trustees  to  pay  all  the  costs,  including  the 
costs  of  taking  the  accounts:  Re  Skinner,  1904,  1  Ch.  289. 

When  trustees  are  ordered  to  pay  costs,  the  costs  will  sometimes 
be  as  between  solicitor  and  client,  e.g.,  on  a  hopeless  appeal: 
Re  Chapman,  Freeman^.  Parker,  72  L.  T.  66;  but  generally  only 
as  between  party  and  party:  Miall  v.  Pearee,  supra;  except,  of 
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course,  in  actions  -where  the  Public  Authorities  Protection  Act, 
1893,  applies.     Where  trustees  were  successful  in  a  suit  brought 
by  a  straager,  Kay,  J.,  awarded  trustees  solicitor  and  client  costs: 
Andrews  y.  Bwnes,  39  C.  D.  133  (C.  A,).     But  as  a  rule  the  whentrustees 
Court,  in  the  exercise  of  its  inherent  equitable  jurisdiction,  will  awarded  soli- 
award  only  party  and  party  costs  when  trustees  sue  or  are  sued  client  costs 
by  a  stranger;  but  in  the  absence  of  misconduct  they  are  entitled    ^"^'"'angei- 
to  a  lien  for  costs,  charges  and  expenses  therein  incurred  out  of 
the  trust  estate:  Ex  parte  Anger  stein,  9  Ch.  479;   Fitts  v.  La 
Fontaine,  6  A.  C.  482. 

An  order  to  pay  costs  is  seldom  made  except  in  cases  of  breach  Trustees 
of  trust  or  gross  negligence  or  misconduct;  on  the  other  hand,  a  coSs^when 
trustee  is  frequently  deprived  of  his  costs,  or  some  part  of  them,  on 
comparatively  slight  grounds,  and  has  to  bear  them  personally, 
e.g.,  in  defending  a  suit  without  leave,  though  acting  under  legal 
advice:  Be  Beddoe,  1893,  1  Ch.  547;  see  Easton  v.  Landor  (67 
L.  T.  833  (C.  A.)),  where  the  trustee  had  by  his  act  or  omission 
occasioned  the  proceedings;  cf.  MiaUv.  Pearce,  79  L.  T.  726;  see 
Re  Bosworth  (29  W.  R.  885),  where  trustees  sought  to  enforce  an 
indemnity  which  they  could  have  obtained  out  of  Court. 

The  fact  that  trustees  are  ordered  to  pay  interest  is  not  conclu-  SKght 
sive  as  to  their  liability  to  pay  costs,  especially  where  their  mis-  ^^^  ®'  ° 
conduct  is  not  of  a  serious  character:   Sammes  v.  Rickmcm,  2 
Ves.  Jun.  36;  WoodJiead  v.  Marriott,  1  C.  P    C.  62;  Fozier  v. 
Andrews,  2  J.  &  L.  199;  but  see  Jones  v.  Foxall  (15  Bea.  388), 
where  compound  interest  was  ordered. 

So  also,  in  suits  for  restitution  of  profits  made  by  trustees,  they  Action  for 
may  not  be  ordered  to  pay  costs  if  not  guilty  of  moral  fraud:   profit^'"'' "* 
Bakeir  v.  Carter,  1  Y.  &  C.  C.  C.  250;   but  see  Plotwight  v. 
Lambert,  52  L.  T.  646;  and  Sanderson  v.  Walker  (13  Ves.  601), 
where  infants  were  interested. 

Without  seeking  to  lay  down  any  general  rule  on  the  subject,  Wrong 
which,  from  the  nature  of  the  case,  the  Courts  have  never  done,  it  m-^estment. 
will  be  found  that  the  judges  have,  in  the  numerous  instances  of 
breaches  of  trust  by  reason  of  improvident  in\Tstments,  by  no 
means  uniformly  visited  the  trustees  Avith  costs,  but,  taking  into 
account  the  circumstances  of  each  case,  have  generally  dealt 
leniently  with  the  trustees  in  that  matter:  see  Be  Hurst,  Add  ism/ 
V.  Topp,  63  L.  T.  665;  67  L.  T.  96. 

It  is  thus  the  practice  of  the  Court,  where  it  mulcts  the  trustee  Limitation  of 
in  costs,  to  limit  the  costs  payable  by,  or  refused  to  him  to  those  ^°^^^*°^f 
strictly  relating  to  the  special  breach  of  trust  alleged  against  him:  trust. 
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Pride  v.  Fooks,  2  Bea.  430:  Bell  v.  Tiirmr,  47  L.  J.  Ch.  75; 
Miall  V.  Pearce,  79  L.  T.  726;  and  lie  will  get  the  full  costs  from 
the  plaintiff  of  a  charge  of  breach  of  trust  abandoned  at  the  trial 
(Fane  v.  Fane,  13  C.  D.  228),  or  not  substantiated:  Jones  v. 
Leicis,  3  De  G.  &  Sm.  471;  Be  Brook,  Sykes  v.  Brook,  29  W  E. 
821 ;  Williams  v.  Jones,  34  C.  D.  120;  and  of  aU  charges  of  fraud 
alleged  but  not  proved:  Pa-ssingham  v.  Sherborn.  9  Bea.  424; 
Bartlett  v.  Wood,  30  L.  J.  Ch.  614;  Walters  v.  Woodhridge,  7 
CD.  504;  and  see  ante,  p.  210;  and  such  costs  may  be  ordered 
to  be  paid  by  the  plaintiff,  and  not  out  of  the  estate:  Williams  v. 
Jones;  Re  Brook,  supra.  If  in  an  action  on  a  breach  of  truet 
imputations  arc  made  against  a  trustee,  and  not  supported,  the 
Court  may  order  him  not  to  pay  costs  -nhich  he  would  otherwise 
have  had  to  pay:  Lewis  v.  Nobbs,  8  C.  D.  591 .  If  the  cestuis  que 
trust  take  the  benefit  of  the  action  by  prosecuting  accounts  and 
inquiries  other  than  those  relating  to  alleged  breaches  of  trusts,  the 
trustees  are  usually  not  ordered  to  pay  costs  subsequent  to  the 
trial;  but  if  the  trustees  deny  any  indebtedness,  or  pay  money 
into  Court,  and  the  accounts  show  more  due  from  them,  they  may 
have  to  pay  the  costs  of  those  accounts:  Payne  v.  Parker,  17  W.  E.. 
640;  Be  Badelyjfe,  50  L.  J.  Ch.  317;  Turner  v.  Hancock,  20 
C.  D.  303;  Be  Skinner,  1904,  1  Ch.  289.  Formerly,  if  the 
trustee  made  good  the  fund  before  decree,  he  was  allowed  any 
subsequent  costs:  Heicett  v.  Foster,  7  Bea.  348;  Peacock  v. 
Colling,  33  W  R.  528;  but  now  where,  on  the  taking  of  accounts, 
money  is  found  due  from  the  trustees,  they  were  ordered  to  pay, 
not  only  the  costs  up  to  judgment,  but  the  whole  of  the  costs:  Re 
Skinner,  Cooper  v.  Skinner,  1904,  1  Ch.  289,  disapproving  the 
old  practice  as  appearing  in  Hewett  v.  Foster.  So  also,  if  no 
loss  has  been  incurred,  but  the  suit  is  necessary  for  other  purposes, 
he  Avill  have  his  costs  as  between  solicitor  and  client:  Fitzgerald 
V.  Pringle,  2  Moll.  534;  Boyds  v.  Boyds,  14  Bea.  54;  Williams 
V.  Wight,  1890,  W.  N.  50;  and  if  the  suit  is  necessary  for  other 
purposes  he  will  have  his  costs,  though  he  makes  an  adverse  claim 
in  it,  if  the  general  costs  are  not  thereby  increa-sed:  Bittson  v. 
Stordy,  1  Jur.  N.  S.  771. 

Trustees  whose  alleged  breach  of  trust  has  arisen  from  a  bond 
fide  mistake  are  not  made  to  pay  costs:  Mousley  v.  Carr,  4  Bea. 
49;  Harper  v.  Munday,  2  Jur.  X.  S.  1197;  %aw  v.  Nesbitt, 
1879,  W.  N.  100;  Be  Knight,  26  C.  D.  at  p.  92. 

The  right  of  trustees,  being  presumed  to  d^end  on  contract, 
does  not  arise  under  a  settlement  which  is  set  aside,  there  being 
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theu  no  contract  upon  which  it  can  rest:  Ex  parte  Russell,  19 
C.  D.  588;  Dutto)i  v.  Thompson,  23  C.  D.  278;  but  this  is  not 
so  if  the  settlement  fl'as  origiuallj  valid,  but  is  afterwards  set 
aside  as  void  under  the  bankruptcy  laivs:  Ee  Holden,  20  Q.  B.  D. 
■43;  Merry  v.  Pou'mll  (1898,  1  Ch.  306),  or  where  it  is  set  aside 
under  13  Eliz.  c.  5,  as  against  creditors  only:  Ideal  Bedding  Co. 
V.  Hollwid,  1907,  2  Ch.  157;  or  if  it  is  re^-tified:  James  \. 
Couchman,  29  C.  D.  212,  217  Where  a  person  is  appointed  a 
trustee  under  a  wiill,  w-hich  in  a  suit  to  establish  it  is  declared 
void,  he  is  not  entitled  to  costs:  Mohun  v.  Mohan,  1  8w.  '201; 
but  he  might  have  a  right  to  indemnitj'  out  of  the  pei-sonal  estate : 
Edgecumie  v.  Carpenter.  I  Bea.  171.  But  the  trustees  being 
necessary-  parties  in  an  action  to  set  aside  the  alleged  trust,  the 
Court  does  not  necessarily  deprive  them  of  their  costs  of  suit,  and 
exercises  it.'^  discretion  on  this  point,  and  has  in  some  cases  pro- 
vided for  their  costs  out  of  the  settlement  funds:  Goldsmith  v. 
Bussell,  5  D.  ^1.  lI-  G.  556;  and  see  Adames  v.  Hallett,  6  Eq. 
468;  Thompson  v.  MilUgan,  18  L.  T.  809.  As  a  general  rule, 
however,  the  Court  does  not  give  such  costs  to  the  trustees:  Elsey 
V  Cox,  26  Bea.  95;  Crossley  v  Ehuorthy,  12  Eq.  158.  But 
they  may  have  to  pay  costs  if  they  ai'e  parties  to  a  fraud  with 
reference  to  the  deed:  Turquaiid  v  Knight.  14  Sim.  643;  ef. 
Xoreutt  V.  Dodd,  Cr.  &  Ph.  100;  or  if,  having  a  beneficial  interest 
under  the  deed,  they  support  its  validity:  Tanqueray  v.  Bowks, 
14  Eq.  151;  or  the  suit  is  rendered  necessary  bj"  theii"  insisting 
upon  their  right  to  retain  their  expenses:  Smith  v.  Dresser,  1 
Eq.  651. 

If  a  plaintiff  cestui  que  trust  desires  to  use  the  trustee's  name  as  Suing  in 
a  co-defendant  (Jnuesley  v.  Simeon,  4  Madd.  390),  or  as  co-  ^^^'^ 
plaintiff,  then,  if  the  trustee  refuses  upon  an  offer  of  indemnity, 
he  pays  his  own  costs;  but  if  he  is  joined  without  request  or  offer 
of  iademnity,  he  is  entitled  to  costs  payable  by  the  plaintiff: 
Eeade  v.  SparTces,  1  Moll.  8. 

A  tenant  for  life  mav  be  ordered  to  pay  the  cost«  of  a  trustee  Coato  payable 
,     .  ,  .  .         '     1       T     1  IP  ii       j_       i    ■  out  of  income, 

who  brings  his  action  to  be  discharged  from  the  trust  m  conse- 
quence of  unanticipated  complications  caused  by  incumbrances 
created  by  the  tenant  for  life:  Coventry  v.  Coventry,  1  Keen,  758. 
In  an  action  by  a  tenant  for  life  to  restore  a  fund  mis-invested  by 
the  trustee  at  his  request,  no  order  as  to  costs  would  be  made 
except  that  the  plaintiff  w^ould  have  to  pay  those  of  any  remain- 
dermen made  parties  to  it:  Mant  v  Leith,  15  Bea.  524.  Where 
a  tenant  for  life  applies  to  be  let  into  possession,  and  in  some  cases 
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under  the  provisions  of  the  Settled  Land  Acts,  the  costs  will  come 
out  of  income:  see  ante,  p.  432. 

On  the  other  hand,  trustees  may  have  to  paj^  the  costs  of  an 
action  by  a  tenant  for  life  made  neoassary  by  breaches  of  trust 
relating  to  income  only:  Wilson  v.  Wilson,  2  Keen,  249;  but  the 
costs  of  trustees  in  an  unsuccessful  action  at  the  instance  of 
remaindermen  against  the  tenant  for  life  for  waste  are  payable 
out  of  corpus:  Poiiys  v.  Blagrave,  4  D.  M.  &  G.  448.  If  the 
plaintiff  is  interested  only  in  a  share,  and  he  fails  in  his  action, 
he  may  have  to  pay  all  the  costs  out  of  that  share:  Re  ChenTiiell, 
Jmes  V.  Chennell,  8  C.  D.  492. 

In  oases  where  a  beneficiary  has  been  overpaid,  but  is  not  bound 
to  refund,  because  the  insufficiency  of  assets  has  been  caused  by 
a  wasting  of  the  estate  after  the  receipt  of  his  share  (see  ante, 
pp.  416 — 421),  he  is  not  entitled  to  his  costs  of  an  action  to 
administer  the  trusts  if  he  has  been  overpaid  more  than  the  amount 
of  such  costs:  Re  Winsloio,  Frere  v.  Winslow,  45  C.  D.  p.  255. 

We  have  seen  {ante,  pp.  209,  210)  that  trustees  are  not  justified 
in  severing;  in  general,  when  trustee  sever  without  cause  only  one 
set  of  costs  will  be  allowed  to  them,  and  the  apportionment  is  left 
to  the  taxing  master's  discretion:  Course  v.  Humphrey,  26  Bea. 
402;  Re  Isaac  (1897,  1  Ch.  250),  where  a  special  direction  was 
given  to  the  taxing  master. 

It  is  conceived  that  there  is  no  distinction  between  an  express 
trustee  and  a  constructive  trustee  as  to  the  right  of  indemnity  for 
costs;  a  receiver  and  manager  of  a  business  carried  on  under  the 
direction  of  the  Court  is  entitled  to  be  indemnified  out  of  the  assets 
for  his  costs  in  priority  to  creditors:  Rarrisay  v.  Simpson,  1899, 
1  Ir.  E.  194. 

The  costs  due  to  a  trustee  are  a  personal  asset,- and  upon  the 
trustee  becoming  bankrupt  they  belong  to  the  trustee  in  his  bank- 
ruptcy and  not  to  the  solicitor  of  the  trustee:  Baker  v.  Abbott, 
1897,  W   N.  38. 

A  trustee  of  a  settlement  or  a  separation  deed  is  not  a  mere 
nominal  plaintiff  within  the  rule  as  to  giving  security  for  costs: 
White  V.  Butt,  1909,  1  K.  B.  50;  but  to  insolvent  trustee  under 
a  deed  of  assignment  for  the  benefit  of  creditors  was  ordered  to 
give  security:  Greener  v.  Kahn,  1906,  2  K.  B.  374. 

Trustees  should  in  general  be  content  with  the  decision  of  the 
Court  of  first  instance,  especially  if  they  are  sufficiently  protected 
by  its  order;  and  they  should  not  appeal  on  the  question  so  deter- 
mined at  their  own  risk,  and  without  an  indemnity  from  their 
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cestui?  que  trust;  for  the  Court  above  does  not  recognise  their 
right  to  the  costs  of  the  appeal,  and  may  order  them  personally  to 
pay  them:  see  Tucker  v.  Hernaman,  4  D.  M.  &  iG.  395;  Ex  parte 
Russell,  19  C.  D.  588;  and  see  Dillon  v.  ArUns,  17  L.  R.  Ir. 
636 .  Their  right  to  costs  ends  with  the  order  of  a  Court  of  first 
instance,  and  if  they  appeal,  they  do  so  at  their  own  risk:  West- 
minster Corp.  V.  St.  George's,  1909,  1  Ch.  p.  614. 

Moreover,   where  trustees  are  parties   to  proceedings  and  an  Trustees 
appeal  is  brought  by  a  party  beneficially  interested,  the  trustees  "Ppeanng  on 
being  absolutely  neutral,  e.g.,  on  a  question  of  construction  of  a  construction 
will,  they  ought  not  to  appear  bj-  counsel  on  the  appeal  unless  they  °  "^  rumen  . 
are  able  to  assist  the  Court  by  argument:  Carrollv.  Graham,  1905, 
1  Ch.  478:  Be  Barry.  Barry  v    Smart,  1906,  2  Ch.  368;  but  it 
seems  that  unless  they  have  notice  before  the  hearing  that  their 
costs  will  be  objected  to,  they  will  have  their  costs  should  they 
be  represented  by  counsel:  Cutter  son  v.  Clark,  95  L.  T.  42. 

In  no  case  in  which  costs  are  by  the  Acts  or  rules  left  to  the  Appeal  for 
discretion  of  the  Court  or  judge  is  an  appeal  as  to  costs  alone  °°^''" 
admissible,  except  with  the  leave  of  the  Court  or  judge  making 
the  order:  Jud.  Act,  1873,  s.  49;  Bewv.  Beiv,  1899,  2  Ch.  467 
Unless,  therefore,  the  right  of  trustees  to  costs,  as  above  defined,  is 
infringed,  no  appeal  for  costs  only  will  lie.     Since  charges  and 
expenses  are  not  costs  within  Ord.  LXV.  r.  1,  an  appeal  from  an 
order  giving  them  to  trustees  was  at  one  time  thought  to  lie:  Be 
Chennell,  Jones  v.  Chennell,  8  C.  D.  492;  but  it  was  laid  down 
in  Beto  v.  Bew  (following  Charles  v.  Jones,  33  C.  D.  80)  that  this 
is  incorrect,  and  it  is,  therefore,  impossible  to  appeal  as  to  costs 
by  including  charges  and  expenses  against  which    there    is    no 
complaint. 

An  appeal  for  costs  lies  where  there  has  been  no  misconduct.  Trustees  may 
and    the    Court    below  has  refused  them:    Be  Bugh,   Lewis  v.  appeal  for 

^  costs  only 

Britchard,  57  L.  T.  858,  where  additional  evidence  was  given  on  without 
appeal;  cf.  Charles  v.  Jones,  33  C.  D.  80.  Thus  trustees,  when  ^^^^^■ 
deprived  of  costs,  may  appeal  without  leave:  Cotterell  v.  Stratton, 
8  Ch.  295;  Be  Lwe,  29  C.  D.  848;  Be  Beddoe,  1893,  1  Ch.  547; 
Re  Isaac,  1897,  1  Ch.  251,  where  it  apptears  that,  if  any  part  of  a 
trustee's  costs  are  disallowed  by  the  order  of  the  Court,  an  appeal 
lies. 

The  trustees'  costs  of  an  action  to  execute  the  trusts  of  a  will,  Priority  of 
settlement,    creditors'    deed,    or    debenture    covering   deed   have  *^^t'*^^'' 
priority  over  the  costs  of  any  other  parties:  Dodds  v.  Tuke,  25 
0.  D.  617;  Re  Griffith,  1904,  1  Ch.  807;   Re  Turner,  1907,  2 
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Ch.  126;  and  their  chai'ge  or  lien  is  a  first  charge  on  income  as 
well  as  corpus:  Stotl  v.  MiIm,-25  C.  D.  710:  Re  WeMl,  37  W  R. 
779;  42  C.  D.  674.  The  trustees  costs  have  also  priority  over 
their  solicitors'  costs,  and  over  a  charging  order  in  favour  of  the 
solicitors:  Re  Twner,  ^Yood  v.  Tamer,  1907,  2  Ch.  126,  and 
over  assignees  of  beneficiaries:  Re  Knapman,  18  C.  D.  300. 

Where  a  will  has  been  disputed,  the  costs  incurred  in  the 
probate  action  are  payable  after  those  in  an  action  previously 
instituted  for  administration:  Re  Mai/heic,  5  C.  D.  ^96;  Broun 
V.  Biirdett,  40  C.  D.  244.  258;  such  costs  are,  however,  not 
testamentary  expenses:  Re  Prince.  Godvin  v.  Prince,  1898,  2 
Ch.  225;  though  the  Probate  Court  has  full  jurisdiction  and  a 
discretion  to  order  payment  of  them  out  of  the  estate:  WiUiams 
V.  Cdker,  67  L.  T.  626;  even  where  undue  influence  is  set  up 
and  the  charge  fails:  SJiortman  v.  Shorfman,  67  L.  T.  717;  and 
if  the  personal  estate  is  deficient  only  the  probate  costs  of  the 
executor,  and  not  of  other  parties,  are  allowed:  Re  Price,  Williams 
V.  Jenkins,  31  C.  D.  485:  and  see  Re  Knapman,  18  C.  D.  300. 
Since  the  Land  Transfer  Act,  1897,  in  the  Probate  Division 
costs  directed  to  come  "  out  of  the  estate  "  will  come  out  of  the 
entirety  of  the  estate,  real  and  personal:  Re  Vickerstaff,  1906,  1 
Ch.  763. 

The  order  for  easts  against  trustees  guilty  of  a  breach  of  trust 
is  made  against  all  of  them:  Lawrence  v.  Bowie,  2  Ph.  140; 
Re  Linsley,  infra. 

As  between  trustees  against  whom  an  order  has  been  made  for 
the  payment  of  costs,  if  one  of  them  is  innocent,  and  pays  the 
whole  costs,  he  is  entitled  to  be  indemnified  in  respect  of  such  costs 
by  his  co-trustee:  Loekha>-t  v.  Reilly,  1  D.  G-.  &  J  464;  Wilson 
V.  Thomson,  20  Eq.  459;  Price  v.  Price.,  42  L.  T.  626;  and  see 
Birks  V.  Micklethuxiit.  33  Bea.  409;  Re  Linsley,  1904,  2  Ch. 
785. 

Although  a  defaulting  trustee  is  allowed  to  set  off  his  costs 
against  the  amount  due  from  him,  he  will  be  entitled  to  no  pay- 
ment of  costs  until  his  default  is  made  good:  Smith  v  Dale,  18 
C.  D.  516;  Re  Scotohy,  1897,  1  Ch.  741;  and  if  he  is  represented 
by  the  same  solicitor  as  his  innocent  co-trustee,  the  costs  are 
apportioned,  and  the  right  of  set-off  remains,  but  his  solicitor  is 
not  entitled  to  receive  his  share  of  the  costs  until  the  balance  is 
paid:  Re  Colquhoim,  5  D.  M.  &  G.  85;  McEu-an  v.  Crombie,  25 
C.  D.  175;  Smith  v    T>ale,  supra. 

If  costs  are  payable  by  trustees  to  a  person  indebted  to  the 
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trust,  though  the  amouut  of  the  indebtedness  is  still  unascertained, 
the  costs  are  not  payable  until  the  debt  is  paid,  but  may  be  set  off 
against  it:  Be  Hwrald,  WiJde  v  WoJford,  53  L.  f.  Ch.  505, 
where  it  -w-as  held  that  the  debtor's  solicitor  -n-as  in  no  bettier 
position  than  himself:  see  Be  Scon^if.  1897,  1  Ch,  741. 

Where  trustees  were  directed  to  raise  money  sufficient  to  pay  Trustee  in 
costs  ordered  to  be  taxed,  and  to  pay  it  into  Court,  and  the  money  afsobedieLe 
was  raised  but  not  paid  into  Court,  the  trustees  were  not  allowed  to  order  of 
to  be  paid  any  subsequent  costs  until  they  had  complied  -u-ith  the 
order  for  payment  into  Court:  Re  Seoicbij,  1897, 1  Ch.  741,  where 
the   subsequent    orders    dealing   with    subsequent    costs    actually 
directed  taxation  and  payment,  but  by  a  supplemental  order  the 
direction  for  payment  was,  in  effect,  annulled:  see  P>-e-9fo)i  BanJi- 
vig  Co.  Y.  AUsup.  1895,  1  Ch.  141. 

An  executor  of  a  deceased  executor  who  dies  in  default,  and  Eights  as 
with  an  estate  insufficient  to  meet  the  default,  is  entitled  to  the  of^rff^tSg 
costs  of  administering  the  original  testator's  estate,  and  the  Court  trastee. 
has  a  discretion  as  to  the  costs  of  the  administration  of  the  estate 
of  the  original  testators  executor,  and  apportions  them,  and  ■null 
allow  a  part  of  the  latter  costs  out  of  the  latter  estate,  instead 
of  ascertaining  the  exact  amount  payable  in  respect  of  them: 
see  Be  GriffitJis,  Grimh>:  v.  Leim,  26  CD.  465:   but  if  the 
executor  of  a  defaulting  trustee  brings  an  action  by  means  of 
which  the  default  is  made  good,  he  will  have  his  full  costs  and 
expenses  out  of  his  testator's  estate,  but  not  out  of  the  original 
trust  fund:  Gurney  v.  Girniey.  48  L.  T.  529. 

Where  one  trustee  causes  a  loss  to  the  trust  estate  by  permitting  Order  to  pay 
property  in  mortgage  to  the  trust  to  be  dealt  with  by  concealing  oo-ixii'stee. 
the  mortgage,  he  will  be  ordered  to  f)ay  the  costs  of  his  co-trustee, 
if  the  latter  is  entirely  ignorant  of  the  transaction,  of  an  action  to 
establish  the  claim  to  which  such  concealment  has  given  priority: 
Steny  v.  Coinbs,  19  W.  R.  964. 

In  the  cases  where  a  solicitor  or  agent  is  particeps  criminis.  so  as  Solicitors,  kc. 
to  make  him  a  proper  party  to  an  action  see  a??fe,  p.  '231),  he  will  ™"  '"''* 
be  liable  for  costs.  But,  in  the  case  of  solicitors,  there  is  no 
ground  for  joining  them  as  parties,  for  the  purpose  of  making 
them  par  costs,  if  the  acts  complained  of  are  such  as  merely  afford 
a  ground  for  an  action  of  negligence  founded  on  some  mistake 
committed  by  them:  BiirsMI  v.  Bey f us.  26  C.  D.  39. 

A  trustee's  bill  is  taxed  as  between  the  solicitor  and  his  client  Taxation. 
the  trustee,  and  the  taxing  master  ought  not  to  exclude  statute-  ^„^'j,^g^ 
barred  costs  in  taxing  such  a  bill:  Budgetf  v.  Budgett,  1895, 1  Ch.  coeta. 
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202 ;  but  as  the  business  relates  to  the  trust,  the  cestui  que  trust 
may  tax  it,  but  he  cannot  insist  upon  the  trustee  objecting  to  the 
statute-barred  costs  merely  because  they  are  statute-barred:  Ihid. ; 
however,  the  absence  of  objection  by  the  trustee  to  extravagant 
items  does  not  affect  the  cestui  que  trust's  right  as  against  the 
solicitor,  who  can  only  look  to  the  trustee  for  payment  of  them: 
Re  Brown,  4  Eq.  464;  Brown  v.  Burdett,  40  C.  D.  244;  cf.  Re 
Scoivby,  1897,  1  Ch.  741.  As  to  the  right  of  cestuis  que  trust  to 
taxation  of  the  bill  of  a  solicitor  of  the  trustees,  see  Re  Doivnes, 
5  Bea.  425;  Re  Dickson,  8  D.  M.  &  G.  655;  Re  Jaxiksmi,  40 
C.  D.  495;  Re  WeUborne,  1901,  1  Ch.  312,  where  it  was  held 
that  the  application  to  tax  must  be  made  within  twelve  months 
after  payment:  see  Re  Chmcne,  52  L.  T.  75.  Reasonable  charges 
which  would  be  incurred  on  a' final  division  may  be  inoluded  in 
the  bill  by  anticipation,  but  the  ultimate  incidence  of  the  costs 
as  between  several  cestuis  que  trust  is  outside  the  scope  of  the 
taxation:  Re  Milos,  1903,  2  Ch.  518. 

Where  costs  are  directed  to  be  paid  out  of  an  estate,  interest  on 
the  costs  is  not  payable  in  the  absence  of  special  directions:  Re 
Marsden,  Withington  v.  Neumann,  40  C.  D.  475.  Nor  will 
trustees  have  interest  on  the  sum  paid  in  respect  of  costs  when  in 
fact  no  trust  moneys  were  available:  Gordon  v.  Trail,  8  Price, 
416. 

ISTew  trustees  are  bound  to  pay  the  costs  of  the  old  trustees 
properly  incurred,  and  they  must  be  allowed  to  them:  Harvey  v. 
Olliver,  57  L.  T.  239;  and  see  Re  Alleii,  Wheeler  v.  Foster,  1889, 
W.  X.  132.  New  trustees  are  entitled  to  the  costs  of  inquiring 
of  what  the  trust  estate  consists,  and  as  to  the  proper  exercise  of 
the  power  under  which  they  are  appointed:  Ibid, 

If  an  executor  pays  a  legacy  into  Court  he  does  not  relieve  the 
residue  from  his  costs  or  the  costs  of  inquiries  to  ascertain  who  is 
entitled:  Attorney-General  v.  Lawes,  8  Ha.  32;  Re  Birlcett,  9 
C.  D.  576;  Re  Gibbons,  36  C.  D.  486.  The  costs  of  administer- 
ing a  trust  in  an  action  are  included  in  the  direction  in  a  will  for 
the  payment  of  testamentary  expenses:  Harloe  v.  Harloe,  20  Eq. 
471;  Miles  v.  Harrison,  9  Ch.  316;  Penny  v.  Penny,  11  C.  D. 
440;  Re  Young,  Young  v.  Dolman,  44  L.  T.  499;  but  they  are 
not  payable  out  of  the  general  residue,  if  there  is  a  direction  for 
the  payment  of  testamentary  expenses  out  of  a  particular  fund: 
Kilford  V.  Blaney,  31  C.  D.  56.  But  where  the  question  in  the 
action  does  not  touch  the  general  residue,  but  only  a  severed  fund, 
the  cost«  come  out  of  the  latter:  Martinecm  v.  Rogers,  8  D.  M. 
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&  G.  328.  Ou  the  otlier  liaad,  and  as  a  general  rule,  if  the 
difficulty  giving  rise  to  the  action  is  caused  by  the  way  iu  which 
a  will  is  worded,  the  costs  come  out  of  residue:  Bofton  v.  Cooke, 

0  Ves.  461;  Be  Beeve,  4  C.  D.  841;  and  in  cases  where  in- 
quiries for  pei-sons  are  directed  the  costs  may  be  directed  to  come 
out  of  residue  under  Ord.  LXV  r.  14b:  see  Be  Groom,  1897, 
■2  Ch.  407. 

If  the  costs  are  directed  to  come  out  of  the  estate,  they  are  Costs  ■' out  of 
payable  out  of  the  entirety  of  the  real  and  personal  estate  in  due  *' 
order  of  administration;    and  this  obtains  even  in  the  Probate 
Division  since  the  Land  Transfer  Act,  1897:  Be  Yickerstaf,  1906, 

1  Ch.  762. 
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CHAPTEE  XLIII, 


THE    jrDICIAL    TRUSTEES    ACT,    1896,    SECTIOX    3. 


Administra- 
tion of  estate 
is  a  trust. 


Evidence. 


Section  3  (1)  of  the  Judicial  Trustees  Act,  1896,  provides  as 
follows: — "If  it  appears  to  the  Court  that  a  trustee,  whether 
appointed  under  this  Act  or  not,  is  or  may  be  personally  liable  for 
any  breach  of  trust,  whether  the  transaction  alleged  to  be  a  breach 
of  trust  occurred  before  or  after  the  passing  of  this  Act,  but  has 
acted  honestly  and  reasonably"  (i.e.,  as  trustee:  Re  Grindey, 
■1898,  2  Ch.  at  p.  601\  "and  ought  fairly  to  be  excused  for  the 
breach  of  trust  and  for  omitting  to  obtain  the  directions  of  the 
Court  in  the  matter  in  which  he  committed  such  breach,  then  the 
Court  may  relieve  the  trustee  either  wholly  or  partly  from  personal 
liability  for  the  same." 

The  section  takes  effect  as  from  1st  May,  1897:  sect.  3  (2).  The 
administration  of  the  estate  of  a  deceased  person  is  constituted  a 
trust  within  the  meaning  of  the  Act:  sect.  1  (2);  He  Lord  de 
Cliford,  1900,  2  Ch.  at  p.  716;  see  Re  Houghton,  Hawley  v. 
Blake,  1904,  1  Ch.  622,  where  a  compromise  between  co-executors 
was  held  valid  as  being  within  the  Act. 

.Ys  to  the  construction  of  the  terms  of  the  section,  see  Perrin.s 
V.  Bellamy,  1898,  2  Ch.  at  pp.  •127,  •V28;  Re  Grindey,  1898,  2 
Ch.  at  p.  598.  The  section  seems  to  presuppose  a  breach  o^ 
trust  and  consequential  liability,  and  to  vest  in  the  Court  a  dis- 
cretion to  grant  relief.  This,  of  course,  is  a  judicial  discretion, 
and  must  not  be  exercised  or  withheld  capriciously  or  grudgingly: 
Re  Roberts,  Knight  v.  Roberts,  76  L.  T.  479.  The  Court  must 
be  satisfied  bj-  evidence  that  the  trustee  acted  reasonably  {Re 
Turner,  Barker  v.  Ivimey,  1897,  1  Ch.  536)  as  well  as  honestly, 
and,  further,  that  he  ought  to  be  excused:  Xational  Tncstees  Co. 
V.  General  Finani-p  Co.,  190-5.  A.  C.  373:  and  .see  Re  ToUemache, 
1903,  1  Ch.  955,  where  it  was  held  that  the  Court  has  no  power 
to  sanction  a  contemplated  breach  of  trust  however  honest  and 
rea.sonable  it  may  be.  The  section  extends- to  the  case  of  an 
executor  who  commits  a  devastavit:  Re  Kay,  MosUy  v.  Kay,  1897, 
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2  Ch.  518,  where  Eomer,  J.,  relieved  an  executor  "partially."  K«Hef 
Relief  can  be  given  on  further  consideration  without  a  summons  "^°^iaUy." 
to  vary,  though,  in  general,  it  would  seem  prudent  to  issue  a 
summons  to  vary,  and  evidence  can  be  adduced  as  to  the  trustees' 
conduct:  Be  Stum-t.  Smith  v.  Stuwt,  1897,  2  Ch.  583;  and  the 
onus  IS  upon  the  trustees  to  show  circumstances  entitling  them 
to  relief:  Re  Strcwt,  supra;  the  terms  of  the  trust  instrument 
and  the  subject-matter  in  question  are,  of  course,  matters  from 
which  the  Court  may  infer  reasonable  or  unreasonable  conduct  inferring 
under  the  circumstances,  without  considering  express  evidence:  ,0^^°'"^^''^* 
Perrins  v.  Belktmif,  1898,  2  Ch.  521,  where  trustees  erroneously 
assumed  they  possessed  a  power  of  sale;   Re  Grv)id,ey,  1898,  2 
Ch.  593,  -n-here  trustees  omitted  to  call  in  a  debt,  or  to  apply  for 
directions;   Re  Roberts,  supra.     The  trustee  must  show  that  he 
ought  "fairly  to  be  excused":  Natimial  Tnistees  Co.  v.  General 
Finance  Co.,  1905,  A.  C.  373. 

The  section  extends  to  cases  where  an  action  is  brought  for  a 
common  account,  and  is  not  confined  to  cases  of  breach  of  trust: 
Re  Lord  de  Clifford,  1900,  2  Ch.  at  p.  716;  and  the  fact  that 
executors  remit  moneys  to  their  solicitors  to  pay  legacies  is  not 
unreasonable  conduct  disentitling  them  to  relief:  Re  Lord  de 
Clifford,  1900,  2  Ch.  707,  where  Farwell,  J.,  pointed  out  that 
whereas  a  Court  of  Equity  could  always  relieve  against  the 
stringent  rules  of  common  law,  the  Act  of  1896  introduces  a  new 
power,  enabling  the  Court  to  give  relief  against  it?  own  decree. 

In  the  foHon-ing  cases  relief  has  been  granted: —  Cases  where 

Where  an  executor  paid  a  legacy,  believing  the  estate  was  '^^«fg'^6°- 
solvent,  though  before  advertising  for  creditoi-s,  which  was  unduly 
delayed,  and  the  estate  subsequently  proved  insolvent:  Re  Kay, 
Mosley  v.  Kay,  1897,  2  Ch.  518.  Where  an  executor  neglected  to 
sue  for  a  debt,  being  satisfied  that  he  could  not  maintain  the  action, 
and  let  an  unreasonable  time  elapse  before  suing:  Re  Roberts, 
Knight  v  Roberts,  76  L.  T.  479  (C.  A.,  revei-sing  Byrne,  J.); 
see,  also,  Re  Grindey  (189S,  2  Ch.  093),  where  neglect  to  sue  for 
a  small  sum,  by  reason  of  a  reasonable,  though  erroneous,  con- 
struction put  upon  a  will,  and  neglect  to  take  the  direction  of  the 
Court,  was  excused:  as  to  misconception  by  trusteps  of  their 
powers,  se*  Perrins  v.  Bellamy,  1898,  2  Ch.  521 . 

Executors  accepting  statement  of  their  solicitors  acting  in  ad- 
'ministration  of  estate,   and   remitting   moneys  to   solicitors  for 
administration  purposes,   which  were  misapplied:    Re  Lord  dp 
Clifford,  1900,  2  Ch.  707:  Re  yJarltay.  1911.  1  Ch.  300. 
G.  45 


706  THE  JUDICIAL  TRUSTEES  ACT,  1890,  SECTION  3. 

Where  an  executor  compromised  a  claim  of  his  co-executor  (Re 
Houghton,  Hawley  v.  Blake,  1904,  1  Ch.  622,  626),  though  there 
was,  in  fact,  neglect  to  apply  to  the  Court  for  a  direction. 

Where  a  trustee  has  distributed  an  estate  on  an  erroneous  con- 
struction of  a  wiU  and  has  paid  it  to  the  wrong  persons:  Re 
Allsop,  1914,  1  Ch.  1. 

Where  a  trustee  advanced  a  larger  sum  on  mortgage  than  was 
under  the  circumstances  justifiable:  Palmer  v.  Enemerson,  1911, 
1  Ch. 758. 
Cases  where         Jq  ^}^q  following  Cases  relief  has  been  withheld: — 
-withheld.  Where  the  trustee,  relying  on  his  co- trustee,  who  was  solicitor 

to  the  trust,  allowed  him  to  advance  the  trust  funds  upon  an 
improper  and  improvident  security:  Re  Turner,  BarJcer  v.  Ivimey, 
1897,  1  Ch.  536. 

Where  the  trustee  acted  in  a  valuation  by  a  valuer  employed  by 
the  mortgagor,  and  also  advanoed  more  than  two-thirds  the  value 
stated  in  such  valuation:  Re  Stuart,  Smith  v.  Stuart,  1897,  2 
Ch.  583;  Waite  v.  Parkinson,  85  L.  T.  456;  and  see  Shaw  v. 
Cates,  1909,  1  Ch.  389,  to  the  like  effect;  but  see  Palmer  v. 
Emmerson,  supra. 

Where  the  trustee  advanced  the  trust  fund  on  a  contributory 
mortgage:  Re  Dive,  1909,  1  Ch.  328. 

Where  a  trustee  handed  over  the  valuable  portion  of  the  trust 
estate  without  inquiring  whether  the  remaining  portion  was  suffi- 
cient to  satisfy  the  other  shares:  Re  Brookes,  1914,  1  Ch.  558. 

Where  a  trust  for  conversion,  though  discretionaiy,  was  post- 
poned for  fourteen  years:  Re  Barker,  77  la.  T.  712. 

Where  trustees  omitted  to  seek  advice,  either  from  counsel  or  by 
application  to  the  Court,  as  to  a  proposed  investment:  Chapman  v. 
Browne,  1902,  1  Ch.  785,  806;  see  Re  Houghton,  supra. 
Z^leli^^       The  Act  need  not  be  specially  pleaded  in  defending  an  action 
Act.  for  breach  of  trust;   the  defendant  can  claim  the  benefit  of  its 

provisions  at  the  trial:  Singlehurst  v.  Tapscott  Steamship  Co., 
1899,  W  N. 133. 
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CHAPTER  XLIV. 


JUDICIAL   TKtISTEES. 


The  Judicial  Trustees  Act,  1896  (59  &  60  Vict.  c.  35),  which  came 
into  operation  on  the  1st  of  May,  1897,  created  a  new  class  of 
trustees,  called  Judicial  Trustees,  who  are  appointed  by  and  are 
under  the  control  of  the  Court,  and  whose  functions  are  prescribed 
by  the  Act  and  the  rules  made  under  it. 

Appointment  of  Judicial  Trustee.] — Where  application  is  made  Sect,  i  (i). 
to  the  Court  by  or  on  belialf  of  the  person  creating  or  intending  of  judicial 
to  create  a  trust,  or  by  or  on  behalf  of  a.  trustee  or  beneficiary,  the  tr"stee. 
Court  may,  in  its  discretion,  appoint  a  person  (in  this  Act  called  a 
judicial  trustee)  to  be  a  trustee  of  that  trust,  either  jointly  with 
any  other  person  or  a^  sole  trustee,  and  if  sufficient  cause  is  shown, 
in  place  of  all  or  any  existing  trustees:  sect.  1  (1). 

By  rule  2  of  the  rules  made  under  sect.  4  of  this  Act  the  appli-  Application 
cation  for  the  appointment  of  a  judicial  trustee,  if  not  made  in  a  summons, 
jjending  cause  or  matter,  is  to  be  made  by  originating  summons. 
In  the  absence  of,  and  subject  to,  any  direction  by  the  Court,  the 
summons  is  to  be  served,  if  the  application  is  by  a  trustee,  on  the 
other  trustee,  if  any;  if  the  application  is  made  by  a  beneficiary,  on 
the  trustees  (if  any):  rule  3.  The  application  must  be  supported 
by  the  evidence  prescribed  by  rule  4. 

The  Court  has  a  complete  discretion,  under  the  Act,  as  to 
whether  or  no  any  appointment  shall  be  made  on  the  application: 
Ee  RatcUff,  1898,  2  Ch.  352.  The  appointment  will  not  usually 
be  made  in  opposition  to  the  wishes  of  a  majority  of  the  bene- 
ficiaries: Re  Martin,  1900,  W  X.  129.  Nor  will  a  judicial 
trustee  be  appointed  if  the  tenant  for  life  is  willing  to  appoint  as 
trustee  a  person  to  whom  no  objection  can  be  made:  Re  Chishohn, 
Legal  Reversionary  Society  v.  Kjiight,  43  Sol.  J  43.  A  judicial 
trustee  has  been  appointed  to  ax:t  jointly  with  an  existing  trustee: 
Re  Turner  Wilscm,  unreported;  but  the  union  is  not  desirable: 
Re  Martin,  supra. 

45  (2) 
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Sect.  1  (2). 
Executor  or 
administrator 
is  a  trustee. 


Sect.  1  (3). 
Wlio  may  be 
appointed 
judicial 
trustees. 


Official  of 
the  Court. 


Vesting 
orders. 


Security. 


The  administration  of  the  propertj'  of  a  decea^ixl  person,  whether 
a  testator  or  intestate,  shall  be  a  trust,  and  the  executor  or  adminis- 
trator a  trustee  within  the  meaning  of  this  Act:  sect.  1  (2). 

By  •sdrtue  of  this  sub-section  the  Court  can,  in  a  proper  case, 
remove  an  executor  and  appoint  a  judicial  trustee  in  his  place:  Re 
Ratcliff,  supra ;  but  the  fact  that  the  sole  executrix  is  also  tenant 
for  life  is  not,  in  the  absence  of  other  grounds  of  complaint,  suffi- 
cient reason  for  appointing  a  judicial  trustee:  ibid.  An  executor 
or  administrator  may  be  appointed  a  judicial  trustee  for  the  pur- 
pose of  the  collection  and  distribution  of  the  estate  of  a  deceased 
person  without  giving  further  security  than  the  administration 
bond :  rule  25 . 

Any  fit  and  proper  person  nominated  for  the  purpose  in  the 
apf)lication  may  be  appointed  a  judicial  trustee,  and,  in  the  absence 
of  such  nomination,  or  if  the  Court  is  not  satisfied  of  the  fitness  of 
a  person  so  nominated,  an  official  of  the  Court  may  be  appointed, 
and  in  any  case  a  judicial  trustee  shall  be  subject  to  the  control 
and  supervision  of  the  Court  as  an  officer  thereof:  sect.  1  (3). 

A  beneficiary,  or  a  relation  or  the  husband  or  wife  of  a  bene- 
ficiary, or  a  solicitor  to  the  trust  or  trustee  or  to  any  beneficiary,  or 
a  married  woman,  or  a  person  standing  in  any  special  position  with 
regard  to  the  trust  may  be  appointed  a  judicial  trustee,  as  may  an 
existing  trustee  of  the  trust:  rule  4.  If  the  Court  is  not  satisfied 
of  the  fitness  of  the  person  nominated  by  the  applicant,  it  is  not 
bound  to  appoint  an  official  of  the  Court,  but  may  appoint  a  third 
person  who  has  been  properly  brought  before  the  Court  as  an 
alternative:  Douglas  v.  Bolam,  1900,  2  Ch.  749. 

Ofiicial  of  the  Court  means  the  holder  of  such  paid  office  in  or 
connected  with  the  Court  as  may  be  prescribed  by  the  rules  under 
the  Act:  sect.  -5. 

On  the  appointment  of  a  judicial  trustee,  the  Court  shall  make 
such  vesting  or  other  order  and  exercise  such  other  powers  as  may 
be  necessary  for  vesting  the  trust  property  in  the  judicial  trustee  as 
the  case  requires:  rule  6. 

The  appointment  is  not  to  take  effect  until  a  judicial  trustee  has 
given  such  security  as  may  be  required  by  the  Court:  rule  9. 


Sect.  1  (4). 
Administra- 
tion of  trust. 


Statement  of 

truflt 

property. 


Administration  of  the  Trust.]— The  Court  may,  either  on 
request  or  -nithout  request,  give  to  a  judicial  trustee  any  general  or 
special  directions  in  regard  to  the  trust  or  the  administration 
thereof:  sect.  1  (4). 

Unless  the  Court  considers  it  unnecessary,  a  judicial  trustee 
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must  furnish  the  CJourt  with,  ajid  keep  corrected  from  time  to 
time,  a  complete  statement  of  the  trust  property,  accompanied 
with  an  approximate  estimate  of  the  income  and  capital  value  of 
each  item:  rule  8. 

A  separate  account  for  receipts  and  payments  on  behalf  of  the  Banking 
trust  must  be  kept  in  the  names  of  the  trustees  in  some  bank  """^  ' 
approved  hy  the  Court.  AH  title  deeds  and  aU  certificates  and 
other  documents  proving  the  title  of  the  trustee  must  be  deposited 
with  such  bank  or  in  such  other  custody  as  the  Court  directs; 
rule  10.  And  all  money  coming  into  the  hands  of  the  judicial 
trustee  on  account  of  the  trust  must  be  paid  into  the  trust  banking 
account  without  delay;  and  if  they  are  retained  by  the  trustee 
longer  than  necessary  be  is  liable  to  pay  interest:  rule  11. 

A  judicial  trustee  may  obtain  directions  from  the  Court  as  to  the  Bireotion  of 
trust  or  its  administration:  rule  12.     Such  directions  may  autho-     °^^  ' 
rise  him  to  act  without  procuring  formal  evidence  (rule  13),  and 
may  be  given  without  formal  application  or  order:  rule  28. 

Remuneration  of  Judicial  Trustee.] — There  may  be  paid  to  a  Sect,  i  (5). 
judicial  trustee  out  of  the  trust  property  such  remuneration,  not  tion. 
exceeding  the  prescribed  limits,  as  the  Court  may  assign  in  each 
case,  suhject  to  any  rules  under  this  Act  respecting  the  application 
of  such  remuneration  where  the  judicial  trustee  is  an  official  of  the 
Court,  and  the  remuneration  so  assigned  to  any  judicial  trustee 
shall,  save  as  the  Court  may  for  special  reasons  otherwise  order, 
cover  all  his  work  and  personal  outlay:  sect.  1  (5). 

The  remuneration  of  a  judicial  trustee  is  to  be  fixed  by  the 
Court,  which  may  alter  it  from  time  to  time.  Regard  is  to  he  had 
to  the  duties  entailed  on  the  judicial  trustee  by  the  trust,  and 
special  allowances  may  be  made  to  him:  rule  17 

WTiere  an  official  of  the  Court  is  appointed  to  be  a  judicial 
trustee,  any  remuneration,  allowances,  or  other  payments  payable 
to  him  on  account  of  his  services  a.s  trustee  shall  be  paid,  accounted 
for,  a,nd  applied  in  such  manner  as  the  Treasury  direct:  rule  18. 

The  whole  or  any  part  of  the  remuneration  of  a  judicial  trustee 
may  be  forfeited  in  the  event  of  misconduct:  rule  19. 

Accounts    of    Judicial    Trustee.] — Once    in    every    year    the   Sect,  i  (6)." 
accounts  of  every   trust   of   which   a  judicial   trustee   has   been  audit™ 
appointed  shall  be  audited,  and  a  report  thereon  made  to  the  Court 
by  the  prescribed  persons,  and  in  any  case  where  the  Court  shall 
so  direct,  an  inquiry  into  the  administration  by  a  judicial  trustee 
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of  any  trust,  or  into  any  dealing  or  transaction  of  a  judicial 
trustee,  shall  be  made  in  the  prescribed  manner:  sect.  1  (6). 

The  date  to  which  the  accounts  are  to  be  made  up  in  eaxih  year 
is  to  be  fixed  by  the  Court.  The  officer  of  the  Court,  or  in  cases 
of  difficulty  a  professional  accountant,  is  to  act  as  auditor:  rule  14. 

The  accounts  are  to  be  filed  and  copies  to  be  sent  to  such 
beneficiaries  or  other  persons  as  the  Court  thinks  fit:  rule  15. 

On  the  audit,  in  the  absence  of  a  special  direction  to  the 
contrary,  a  judicial  trustee  is  to  be  allowed  allowances  on  account 
of  his  remuneration  and  allowances  under  the  rules  and  fees  paid 
by  him  under  the  rules,  but  not  on  account  of  professional  assist- 
ance or  his  own  work  or  personal  outlay:  rule  16. 

The  audit  does  not  exonerate  a  judicial  trustee  from  liability  for 
an  improper  investment:  Hutton  v.  Annan,  1898,  A.  C.  289. 

Removal  and  Suspension  of  Judicial  Trustee.] — The  Court 
may  at  any  time  either  without  any  application  or  on  the  appli- 
cation of  any  person  interested  in  the  trust,  suspend  or  remove  a 
judicial  trustee:  rules  20  and  21.  An  application  for  the  removal 
of  a  judicial  trustee  must  be  by  summons:  rule  21  (2).  If  there 
is  no  application  for  removal,  the  Court  is  to  give  notice  to  the 
trustee  of  the  time  or  place  when  the  matter  will  be  heard,  and  the 
same  procedure  is  followed  as  far  as  possible  as  in  the  case  of  a 
summons:  rule  31  (3)  (4). 

Any  inquiry  into  the  dealings  of  a  judicial  trustee  is  to  be 
conducted  by  the  officer  of  the  Court:  rule  22. 

Retirement  of       Resignation  and  Discontinuance  of  Judicial  Trustees.] — If  a 
trustee.  judicial  trustee  desires  to  be  discharged,  he  must  give  notice  to 

the  Court,  stating  at  the  same  time  what  arrangements  it  is  pro- 
posed to  make  with  regard  to  the  appointment  of  a  successor.  If 
no  fit  and  proper  person  is  available  as  a  successor,  or  if  the  Court 
thinks  it  expedient,  an  official  of  the  Court  may  be  appointed  in 
place  of  the  judicial  trustee  desiring  to  be  discharged:  rule  23; 
and  see  Douglas  v.  Bolam,  1900,  2  Ch.  749.  A  retiring  judicial 
trustee  has  no  power  to  appoint  a  successor:  Re  Johnsttm,  1911, 
W.  N.  234. 
Discontinu-  Any  person  interested  in  the  trust  imay  apply  to  the  Court  by 
summons  that  the  person  holding  the  office  of  judicial  trustee  shall 
cease  to  be  a  judicial  trustee,  whether  he  continues  a  trustee  or  not. 
If  the  Court  is  satisfied  of  the  concurrence  of  all  parties  interested 
in  the  trust,  the  application  will  be  acceded  to,  and  the  necessary 
orders  for  carrying  it  into  efiect  made:  rule  24. 
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An  official  of  the  Coiu-t  is  not  to  act  as  judicial  trustee  for  any  Trustees  for 
persons  in  their  eapacitj'  as  members  or  debenture  holders  of  any  debenture 
company,  corporate  or  incorporate,  or  a,ny  club.    Nor  is  an  official  lioWer. 
of  the  Court  to  act  as  judicial  trustee  in  any  trust  which  in\olvies 
the  carrying  on  of  a  bnsiness,  unless  the  circumstances  have  been 
particularly  brought  to  the  attention  of  the  Court:  rule  26. 

The  Court  means  the  High  Court,  and  also  in  cases  within  their  Definitions, 
juxisdiction,  the  Palatine  and  County  Courts:   sect.   2,  and  see 
rules  30  and  31.     For  definition  of  officer  of  the  Court  see  rule  33. 

The  Act  does  not  apply  to  Scotland  or  Ireland:  sect.  6.  Judicial 
factors  have  long  been  known  in  Scotland,  but  very  little  advan- 
tage has  been  taken  in  England  of  the  above  Act,  and,  in  all 
probability,  it  will  in  the  future  be  almost  entirely  superseded  by 
the  Public  Trustee  Act. 
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PUBLIC  TRUSTEE  ACT,  1906. 
(6  Edw.  7,  c.  55.) 

An  Act  to  provide  for  the  appointment  of  a  Public  Trustee  and  to 
amend  the  Law  relating  to  the  administration  of  Trusts. 

[21st  December,  1906. 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual'  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  £is  follows: — 

Establishment  op  Public  Trustee. 

1. — (1.)  There  shall  be  established  the  office  of  PubUc  Trustee.  Office  of 

(2.)  The  public  trustee  shall  be  a  corporation  sole  under  that  name,  ?"gi^ 
with  perpetual  succession  and  an  official  seal,  and  may  sue  and  bo 
sued  under  the  above  name  like  any  other  corporation  sole,  but  any 
instruments  sealed  by  him  shall  not,  by  reason  of  his  using  a  seal, 
be  rendered  liable  to  a  higher  stamp  duty  than  if  he  were  an  indi- 
vidual. 

Powers  and  Duties  oe  Public  Trustee. 

2. — (1.)  Subject  to  and  in  accordance  with  the  provisions  of  this  General 
Act  and  rules  made  thereunder,  the  public  trustee  may,  if  he  thinks  powers  and 
fit —  publio 

(a)  act  in  the  administration  of  estates  of  small  value;  trustee. 

(b)  act  as  custodian  trustee; 

(c)  act  as  an  ordinary  trustee; 

(d)  be  appointed  to  be  a  judicial  trustee; 

(e)  be  appointed  to  be  the  administrator  of  the  property  of  a 

convict  under  the  Forfeiture  Act,  1870 .  33  &  34  Viot. 

(2.)  Subject  to  the  provisions  of  this  Act,  and  to  the  rules  made 
thereunder,  the  public  trustee  may  act  either  alone  or  jointly  with 
any  person  or  body  of  persons  in  any  capacity  to  which  he  may  be 
appointed  in  pursuance  of  this  Act,  and  shall  have  all  the  same 
powers,  duties,  and  liabilities,  and  be  entitled  to  the  same  rights 
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and  immunities  and  be  subject  to  the  control  and  orders  of  the  Court, 
as  a  private  trustee  acting  in  the  same  capacity. 

(3.)  The  public  trustee  may  decline,  either  absolutely  or  except 
on  the  prescribed  conditions,  to  accept  any  trust,  but  he  shall  not 
decline  to  accept  any  trust  on  the  ground  only  of  the  small  value  of 
the  trust  property. 

(4.)  The  public  trustee  shall  not  accept  any  trust  which  involves 
the  management  or  carrying  on  of  any  business,  except  in  the  cases 
in  which  he  may  be  authorised  to  do  so  by  rules  made  under  this 
Act,  nor  any  trust  under  a  deed  of  arrangement  for  the  benefit  of 
creditors,  nor  the  administration  of  any  estate  known  or  believed 
by  him  to  be  insolvent. 

(6.)  The  public  trustee  shall  not  accept  any  trust  exclusively  for 
religious  or  charitable  purposes,  and  nothing  in  this  Act  contained, 
or  in  the  rules  to  be  made  under  the  powers  in  this  Act  contained,, 
shall  abridge  or  afiect  the  powers  or  duties  of  the  official  trustee  of 
charity  lands  or  official  trustees  of  charitable  funds. 

Under  sub-sect.  3  a  corporate  body  empowered  to  undertake  trusts 
within  Rule  30  {post,  p.  731)  can  be  appointed,  and  has  power  to  act 
as  custodian  trustee  of  real,  leasehold,  or  personal  estate  devised  or 
bequeathed  upon  charitable  trusts:   Be  Cherry,  1914,  1  Oh.  83. 

By  Eule  6  the  public  trustee  cannot  accept  the  trusts  of  any  instrument 
made  solely  by  way  of  security  for  money. 

As  to  his  consent  to  act,  see  Eules  8  (2),  10,  post. 

(V)  In  the  administration  of  small  Estates. 
Administra-  3. — (1.)  Any  person  who  in  the  opinion  of  the  public  trustee  would 
esfetes^"^*  be  entitled  to  apply  to  the  Court  for  an  order  for  the  administration 
by  the  Couxt  of  an  estate,  the  gross  capital  value  whereof  is  proved 
to  the  satisfaction  of  the  public  trustee  to  be  less  than  one  thousand 
pounds,  may  apply  to  the  public  trustee  to  administer  the  estate, 
and,  where  any  such  application  is  made  and  it  appears  to  the  public 
trustee  that  the  persons  beneficially  entitled  are  persons  of  small 
means,  the  public  trustee  shall  administer  the  estate,  unless  he  sees 
good  reason  for  refusing  to  do  so. 

(2.)  On  the  pubHo  trustee  undertaking,  by  declaration  in  writing 
signed  and  sealed  by  him,  to  administer  the  estate  the  trust  property 
other  than  stock  shall,  by  virtue  of  this  Act,  vest  in  him,  and  the 
right  to  transfer  or  call  for  the  transfer  of  any  stock  forming  part 
of  the  estate  shall  also  vest  in  him,  in  like  manner  as  if  vesting  orders 
56  &  57  Vict,  had  been  made  for  the  purpose  by  the  High  Court  under  the  Trustee 
Act,  1893,  and  that  Act  shall  apply  accordingly.  As  from  such 
vesting  any  trustee  entitled  under  the  trust  to  administer  the  estate 
shall  be  discharged  from  all  liability  attaching  to  the  administration, 
except. in  respect  of  past  acts: 
Provided  that — 
(a)  the  public  trustee  shall  not  exercise  the  right  of  himself 
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transferring  the  stock   without  the  leave  of  the  Court 
[B,e  Wells,  1914,  W    N.  404];  and 
(b)  this  sub-section  shall  not  apply  to  an)-  copyhold  land  form- 
ing- part  of  the  estate,  but  the  public  trustee  shall,  as 
respects  such  land,  have  the  like  powers  as  if  he  had  been 
appointed  by  the  Court  under  section  thirty-three  of  the 
Trustee  Act,  1893,  to  convey  the  land,  and  section  thirty- 
four  of  that  Act  shall  apply  accordingly. 
(3.)  For  the  purposes  of  the  administration  the  public  trustee  may 
exercise  such  of  the  administrative  powers  and  authorities  of  the 
High  Court  as  may  be  conferred  on  him  by  rules  under  this  Act, 
subject  to  such  conditions  as  may  be  imposed  by  the  rules. 

(4.)  Rules  shall  be  made  under  this  Act  for  enabling  the  public 
trustee  to  take  the  opinion  of  the  High  Court  on  any  question  arising 
in  the  course  of  any  administration  without  judicial  proceedings, 
and  otherwise  for  making  the  procedure  under  this  section  simple 
and  inexpensive.     [See  Re  Oddy,  104  L.  T.  128.] 

(5.)  Where  proceedings  have  been  instituted  in  any  Court  for  the 
administration  of  an  estate,  and  by  reason  of  the  small  value  of  the 
estate  it  appears  to  the  Court  that  the  estate  can  be  more  economically 
admiuistered  by  the  public  trustee  than  by  the  Court,  or  that  for  any 
other  reason  it  is  expedient  that  the  estate  should  be  administered 
by  the  public  trustee  instead  of  the  Court,  the  Court  may  order  that 
the  estate  shall  be  administered  by  the  public  trustee,  and  thereupon 
(subject  to  any  directions  by  the  Court)  this  section  shall  apply  as 
if  the  administration  of  the  estate  had  been  undertaken  by  the  public 
trustee  in  pursuance  of  this  section. 

See  Eules  12—15,  post,  p.  727. 

Sect.  3  applies  throughout  to  ©states  of  deceased  persons  and  not  to 
trusts  created  by  settlements:  Be  Devereux,  1911,  2  Oh.  545. 

The  date  for  ascertaining  the  gross  capital  value  of  the  estate  is  the 
date  of  the  application  to  the  public  trustee  to  assume  the  administration, 
and  not  the  date  of  the  death  of  the  deceased:  Se  Devereux,  1911, 
2  Oh.   545. 

(2)  As  Custodian  Trustee. 

4. — (1.)  Subject  to  rules  under  this  Act  the  public  trustee  may,  if  Custodian 
he  consents  to  act  as  such,  and  whether  or  not  the  number  of  trustees  trustee, 
has  been  reduced  below  the  original  number,  be  appointed  to  be 
custodian  trustee  of  any  trust — 

(a)  by  order  of  the  Coujt  made  on  the  application  of  any  person  on 

whose  application  the  Court  may  order  the  appointment  of 
a  new  trustee;  or 

(b)  by  the  testator,  settlor,  or  other  creator  of  any  trust;  or 

(c)  by  the  person  having  power  to  appoint  new  trustees. 
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(2.)  Where  the  pubKc  trustee  is  appointed  to  be  custodian  trustee 
of  any  trust — 

(a)  The  trust  property  shall  be  transferred  to  the  custodian  trustee 

as  if  he  were  sole  trustee,  and  for  that  purpose  vesting 
orders  may,  where  necessary,  be  made  under  the  Tnistee 
Act,  1893: 

(b)  The  management  of  the  trust  property  and  the  exercise  of  any 

power  or  discretion  exerciseable  by  the  trustees  under  the 
trust  shall  remain  vested  in  the  trustees  other  than  the 
custodian  trustee  (which  trustees  are  hereinafter  referred 
to  as  the  managing  trustees) : 

(c)  As  between  the  cujatodian  trustee  and  the  managing  trustees, 

and  subject  and  without  prejudice  to  the  rights  of  any  other 
persons,  the  custodian  trustee  shall  have  the  custody  of  aU 
securities  and  documents  of  title  relating  to  the  trust  pro- 
perty, bu,t  the  managing  trustees  shall  have  free  access 
thereto  and  be  entitled  to  take  copies  thereof  or  extracts 
therefrom: 

(d)  The  custodian  trustee  shall  concur  in  and  perform  aU  acts 

necessary  tO'  enable  the  managing  trustees  to  exercise  their 
powers  of  management  or  any  other  power  or  discretion 
vested  in  them  (including  the  power  to  pay  money  or  secu- 
rities into  Court),  unless  the  matter  in  which  he  is  requested 
to  concur  is  a  breach  of  trust,  or  involves  a  personal  liabiUty 
upon  him  in  respect  of  calls  or  otherwise,  but,  unless  he  so 
concurs,  the  custodian  trustee  shall  not  be  liable  for  any  act 
or  default  on  the  part  of  the  managing  trustees  or  any  of 
them: 

(e)  AU  sums  payable  to  or  out  of  the  income  or  capital  of  the 

trust  property  shall  be  paid  to  or  by  the  custodian  trustee: 
Provided  that  the  custodian  trustee  may  allow  the  dividends 
and  other  income  derived  from  the  trust  property  to  be  paid 
to  the  managing  trustees  or  to  such  person  as  they  direct, 
or  into  such  bank  to  the  credit  of  such  person  as  they  may 
direct,  and  in  such  case  shall  be  exonerated  from  seeing  to 
the  application  thereof  and  shall  not  be  answerable  for  any 
loss  or  misapplication  thereof: 

(f)  The  power  of  appointing  new  trustees,  when  exerciseable  by 

the  trustees,  shall  be  exerciseable  by  the  managing  trustees 
alone,  but  the  custodian  trustee  shall  have  the  same  power 
of  applying  to  the  Court  for  the  appointment  of  a  new 
trustee  as  any  other  trustee: 

(g)  In  determining  the  number  of  trustees  for  the  purposes  of 

the  Trustee  Act,  1893,  the  custodian  trustee  shall  not  be 
reckoned  as  a  trustee: 
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(h)  The  custodian  trustee,  if  he  acts  in  good  faith,  shall  not  be 
liable  for  accepting  as  correct  and  acting  upon  the  faith  of 
any  written  statement  by  the  managing  trustees  as  to  any 
birth,  death,  marriage,  or  other  matter  of  pedigree  or  rela- 
tionship, or  other  matter  of  fact,  upon  which  the  title  to 
the  trust  property  or  any  part  thereof  may  depend,  nor  for 
acting  upon  any  legal  advice  obtained  by  the  managing 
trustees  independently  of  the  custodian  trustee: 

(i)  The  Court  may,  on  the  application  of  either  the  custodian 
trustee,  or  any  of  the  managing  trustees,  or  of  any  benefi- 
ciary, and  on  proof  to  their  satisfaction  that  it  is  the  general 
wish  of  the  beneficiaries,  or  that  on  other  grounds  it  is  ex- 
pedient, to  terminate  the  custodian  trusteeship,  make  an 
order  for  that  purpose,  and  the  Court  may  thereupon  make 
such  vesting  orders  and  gi^e  such  directions  as  under  the 
circumstances  may  seem  to  the  Court  to  be  necessary  or 
expedient. 

(3.)  The  provisions  of  this  section  shall  apply  in  like  manner  as 
to  the  public  trustee  to  any  banking  or  insurance  company  or  other 
body  corporate  entitled  by  rules  made  under  this  Act  to  act  as 
custodian  trustee,  with  power  for  such  company  or  body  corporate 
to  charge  and  retain  or  pay  out  of  the  trust  property  fees  not  exceed- 
ing the  fees  chargeable  by  the  public  trustee  as  custodian  tru,stee. 

(3)  As  an  ordinary  Trustee. 

5. — (1.)  The  public  trustee  may  by  that  name,  or  any  other  suflB.-  Appointment 
cient  description,  be  appointed  to  be  trustee  of  any  will  or  settlement  °^  public 
or  other  instrument  creating  a  trust  or  to  perform  any  trust  or  duty  trustee 
belonging  to  a  class  which  he  is  authorised  by  the  rules  made  under  executor,  &c. 
this  Act  to  accept,  and  may  be  so  appointed  whether  the  will  or 
settlement  or  instrument  creating  the  trust  or  duty  was  made  or  came 
into  operation  before  or  after  the  passing  of  this  Act,  and  either  as  an 
original  or  as  a  new  trustee,  or  as  an  additional  trustee,  in  the  same 
cases,  and  in  the  same  manner,  and  by  the  same  persons  or  Cou^t, 
as  if  he  were  a  private  trustee,  with  this  addition,  that,  though  thn 
tru.stees  originally  appointed  were  two  or  more,  the  public  trustee 
may  be  appointed  sole  trustee. 

The  public  trustee  has  no  more  power  than  a  private  trustee,  where  he 
is  in  the  position  of  having  conflicting  interests,  to  make  a  bargain  with 
himself,  and  must  therefore  come  to  the  Court  in  the  proper  proceedings 
to  sanction  a  compromise:  Re  New  Haw  Estate,  1912,  W.  N.  139. 

The  Court  has  express  jurisdiction  under  sect.  5  to  appoint  the  public 
trustee  sole  trustee  of  a  settlement,  even  where  it  contains  a  provision 
that  the  trustees  shall  not  at  any  time  be  less  than  three:  Re  Leslie' a 
Sassop  Estate,  1911,  1  Oh.  611, 
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(2.)  Where  the  public  trustee  has  been  appointed  a  trustee  of  any 
trust,  a  co-trustee  may  retire  from  the  trust  under  and  in  accordance 
with  section  eleven  of  the  Trust€e  Act,  1893,  notwithstanding  that 
there  are  not  more  than  two  trustees,  and  without  such  consents  as 
are  required  by  that  section. 

(3.)  The  public  trustee  shall  not  be  so  appointed  either  as  a  new 
or  additional  trustee  where  the  will,  settlement,  or  other  instrument 
creating  the  trust  or  duty  contains  a  direction  to  the  contrary,  unless 
the  Court  otherwise  order. 

(4.)  Xotice  of  any  proposed  appointment  of  the  public  trustee 
either  as  a  new  or  additional  trustee  shall  where  practicable  be  given 
in  the  prescribed  manner  to  all  persons  beneficially  interested  who 
are  resident  in  the  United  Kingdom  and  whose  addresses  are  known 
to  the  persons  proposing  to  make  the  appointment,  or,  if  such  bene- 
ficiaries are  infants,  to  their  guardians,  and  if  any  person  to  whom 
such  notice  has  been  given  within  twenty-one  days  from  the  receipt 
of  the  notice  applies  to  the  Court,  the  Court  may,  if  having  regard  to 
the  interests  of  all  the  beneficiaries  it  considers  it  expedient  to  do  so, 
make  an  order  prohibiting  the  appointment  being  made,  provided 
that  a  failure  to  give  any  such  notice  shall  not  invalidate  any 
appointment  made  under  this  section. 

The  Court  will  not  make  an  order  prohibiting  the  appointment  if  a 
majority  of  the  beneficiaries  are  in  favour  of  the  appointment,  nor  will 
it  make  such  an  order  because  of  the  expense  involved  by  such  appoint- 
ment: Be  Firth.  1912,  1  Oh.  806. 

Power  as  to  6. — (1.)  If  in  pursuance  of  any  rule  under  this  Act  the  public 

probate^  trustee  is  authorised  to  aecept  by  that  name  probates  of  wills  or 

letters  of  administration,  the  Court  having  jurisdiction  to  grant  pro- 
bate of  a  wiU  or  letters  of  administration  may  grant  such  probate 
or  letters  to  the  public  trustee  by  that  name,  and  for  that  purpose 
the  Court  shall  consider  the  public  trustee  as  in  law  entitled  equally 
with  any  other  person  or  class  of  persons  to  obtain  the  grant  of 
letters  of  administration,  save  that  the  consent  or  citation  of  the 
public  trustee  shall  not  be  required  for  the  grant  of  letters  of  adminis- 
tration to  any  other  person,  and  that,  as  between  the  public  trustee 
and  the  widower  widow  or  next  of  kin  of  the  deceased,  the  widower 
widow  or  next  of  kin  shall  be  preferred,  unless  for  good  cause  shown 
to  the  contrary.     [Be  Woolley,  5-5  S.  J.  220. j 

(2.)  Any  executor  who  has  obtained  probate  or  any  administrator 
who  has  obtained  letters  of  administration,  and  notwithstanding  he 
has  acted  in  the  administration  of  the  deceased's  estate,  may,  with 
the  sanction  of  the  Court,  and  after  such  notice  to  the  persons  bene- 
ficially interested  as  the  Court  may  direct,  transfer  such  estate  to 
the  public  trustee  for  administration  either  solely  or  jointly  with  the 
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continuing'  executors  or  administrator,  if  any.  And  the  order  of  the 
Court  sanctioning  such  transfer  shall,  subject  to  the  provisions  of 
this  Act.  give  to  the  public  trustee  all  the  powers  of  such  executor 
and  administrator,  and  such  executor  and  administrator  shall  not  be 
in  anv  way  liable  in  respect  of  any  act  or  default  in  reference  to  such 
estate  subsequent  to  the  date  of  such  order,  other  than  the  act  or 
default  of  himself  or  of  persons  other  than  himself  for  whose  conduct 
he  is  in  law  responsible. 

Liability:  Officers  .vxd  Offices:   Fees. 

7. — (^1.)  The  Consolidated  Fund  of  the  United  Kingdom  shall  be  Liability  of 
liable  to  make  good  all  sums  required  to  discharge  any  liability  p"^^^*^^**^^ 
which  the  public  trustee,  if  he  were  a  private  trustee,  would  be 
personall}-  liable  to  discharge,  except  where  the  liability  is  one  to 
which  neither  the  public  trustee  nor  any  of  Ms  officers  has  in  any  waj- 
contributed,  and  which  neither  he  nor  any  of  his  officers  could  by 
the  exercise  of  reasonable  diligence  have  averted,  and  in  that  case 
the  public  trustee  shall  not,  nor  shall  the  Consohdated  Fund,  be 
subject  to  any  liabilit;\-. 

I  2.)  All  sums  payable  in  pursuance  of  this  section  out  of  the  Con- 
solidated Fund  shall  be  charged  on  and  issued  out  of  that  fund  or 
the  growing  produce  thereof. 

8. — {!.)  The  Lord  Chancellor  shall  appoint  a  fit  person  to  the  office  Officers  and 
of  pubHe  trustee,  who  shall  hold  office  during  pleasure,  and  receive  o™''^- 
such  salary  or  fees,  and  be  appointed  on  such  terms,  as  the  Trea-sury 
may  determine. 

{2.)  The  Lord  Chancellor  shall  appoint  such  persons  to  be  officers 
of  the  public  trustee  as,  subject  to  the  sanction  of  the  Treasury,  he 
may  consider  necessary  for  the  purposes  of  this  Act,  and  those  officers 
shall  hold  office  upon  such  terms,  and  be  remunerated  at  such  rates 
and  in  such  manner  as  the  Treasury  may  sanction. 

(3.)  Any  person  appointed  to  be  public  trustee  or  an  officer  of  the 
public  trustee  may,  and  shall,  if  the  Treasury  s:i  require,  be  a  person 
already  in  the  pubUc  service. 

(4.)  The  public  trustee  shall,  if  so  directed  by  the  Lord  Chancelloi 
with  the  concurrence  of  the  Treasury-,  maintain  offices  in  London  and 
elsewhere,  and,  so  far  as  practicable,  buildings  already  used  for 
pubKc  purpose-  shall  be  u^ed  for  such  offices. 

(•5.)  The  salary  or  remuneration  of  the  public  trustee  and  his 
officers  and  such  other  expenses  of  executing  his  office  or  otherwise 
carrying-  this  Act  into  effect  as  may  be  sanctioned  by  the  Treasury 
shall  be  paid  out  of  moneys  provided  by  Parliament. 

9__(1.)  There  shall  be  charged  in  respect  of  the  duties  of  the  Fees  charged 
pubUc  trustee  such  fees,  whether  by  way  of  percentage  or  otherwise,  by  public 
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as  the  Treasury  with  the  sanction  of  the  Lord  Chancellor  may  fix, 
and  such  fees  shall  be  collected  and  accounted  for  by  such  persons, 
and  in  such  manner,  and  shall  be  paid  to  such  account,  as  the 
Treasury  direct. 

(2.)  Any  expenses  which  might  be  retained  or  paid  out  of  the 
trust  property  if  the  public  trustee  were  a  private  trustee  shall  be-  so 
retained  or  paid,  and  the  fees  shall  be  retained  or  paid  in  the  like 
manner  as  and  in  addition  to  such  expenses. 

(3.)  Such  fees  shall,  under  the  regulations  of  the  Treasury,  be  ap- 
plied as  an  appropriation  in  aid  of  moneys  provided  by  Parliamient 
for  expenses  under  this  Act,  and  so  far  as  not  so  applied  shall  be  paid 
into  the  Exchequer. 

(4.)  The  fees  under  this  section  shall  be  arranged  from  time  to 
time  so  as  to  produce  an  annual  amount  suiEcient  to  discharge  the 
salaries  and  other  expenses  incidental  to  the  working  of  this  Act 
(including  such  sum  as  the  Treasury  may  from  time  to  time  deter- 
mine to  be  required  to  insure  the  Consolidated  Fund  against  loss 
under  this  Act)  and  no  more. 

(5.)  The  incidence  of  the  fees  and  expenses  under  this  section  as 
between  capital  and  income  shall  be  determined  by  the  public  trustee. 

The  fees  to  be  charged  by  the  public  trustee  are  fixed  by  the  Public 
Trustee  (Fees)  Order,  1912  :  see  W.  N.  1912  (May  11th),  p.  187.  [Re  Benthy, 
1914,  2  Oh.  456.] 

Supplemental  Provisions   as  to  Public  Trustee. 

10. — (1.)  A  person  aggrieved  by  any  act  or  omission  or  decision  of 
the  public  trustee  in  relation  to  any  trust  may  apply  to  the  Court, 
and  the  Court  may  make  such  order  in  the  matter  as  the  Court  thinks 
just. 

(2.)  Subject  to  rules  of  Court,  an  application  under  this  section 
to  the  High  Court  shall  be  made  to  a  judge  of  the  Chancery  Di-^dsion 
of  the  High  Court  in  Chambers. 

[See  Be  Oddy,  1911,  1  Ch.  532.] 

11. — (1.)  The  public  trustee  shall  not,  nor  shall  any  of  his  officers, 
act  under  this  Act  for  reward,  except  as  provided  by  this  Act. 

(2.)  The  pubHc  trustee  may,  subject  to  the  rules  made  under  this 
Act,  employ  for  the  purposes  of  any  trust  such  solicitors,  bankers, 
accountants,  and  brokers,  or  other  persons  as  he  may  consider  neces- 
sary, and  in  determining  the  persons  to  be  so  employed  in  relation 
to  any  trust  the  public  trustee  shall  have  regard  to  the  interests  of 
the  trusts,  but  subject  to  this  shall,  whenever  practicable,  take  into 
consideration  the  mshes  of  the  creator  of  the  trust  and  of  the  other 
trustees  (if  any),  and  of  the  beneficiaries,  either  expressed  or  as 
implied  by  the  practice  of  the  creator  of  the  trust,  or  in  the  previous 
management  of  the  trust. 

(3.)  On   behalf   of   the  public   trustee  such  person   as  may   be 
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prescribed  may  take  any  oath,  make  any  declaration,  verify  any 
account,  give  personal  attendance  at  any  Court  or  place,  and  do  any 
act  or  thing  what-soever  which  the  public  trustee  is  required  or  autho- 
rised to  take,  make,  verify,  give,  or  do:  Provided  that  nothing  in  this 
Act  or  in  any  rule  made  under  this  Act  shall  confer  upon  any  person 
not  otherwise  entitled  thereto  any  right  to  appear,  or  act,  or  be  heard 
in  or  before  any  Court  or  tribunal,  on  behalf  or  instead  of  the  public 
trustee,  or  to  do  any  act  whatsoever  on  behalf  or  on  the  instructions  of 
the  public  trustee,  which  could  otherwise  only  be  lawfully  done  by  a 
barrister  or  dul_y  certificated  solicitor. 

(4.)  Where  any  bond  or  security  would  be  required  from  a  private 
person  upon  the  giant  to  him  of  administration,  or  upon  his  appoint- 
ment to  act  in  am-  capacity,  the  public  trustee,  if  administration  is 
granted  to  him  or  if  he  is  appointed  to  act  in  such  capacity  as  afore- 
said, shall  not  be  required  to  give  such  bond  or  securitj-,  but  shall  be 
subject  to  the  same  liabilities  and  duties  as  if  he  had  given  such 
bond  or  security. 

(o.)  The  entry  of  the  public  trustee  by  that  name  in  the  books  of 
a  company  shall  not  constitute  notice  of  a  trust,  and  a  company  shall 
not  be  entitled  to  object  to  enter  the  name  of  the  public  trustee 
on  its  books  l)y  reason  only  that  the  public  trustee  is  a  corporation, 
and,  in  dealings  with  property,  the  fact  that  the  person  or  one  of  the 
persons  dealt  with  is  the  public  trustee,  shall  not  of  itself  constitute 
notice  of  a  trust. 

12.  The  provisions  of  this  Act  with  respect  to  the  High  Court  shall.  Application 
in  their  application  to  cases  within  the  jurisdiction  of  a  Palatine  ?,  A °. 
Court,  include  that  Court,  and  the  public  trustee  shall  provide  an  Courts, 
address  within  the  county  palatine  where  service  upon  him  of  any 
proceedings  under  this  Act  in  such  Palatine  Court  may  be  effected; 
the  rules  of  Court  relating  to  the  exercise  of  the  jurisdiction  of  a 
Palatine  Court  under  this  Act  shall  be  made  by  the  authority  having 
power  to  make  general  rules  and  orders  of  that  Court. 

IXVESTIGATION    AXD   AuDIT   OF   TrUST   ACCOUNTS. 

13. — (1.)  Subject   to  rules  under  this  Act  and  unless  the  Court  Investigation 
otherwise  orders,  the  condition  and  accounts  of  any  trust  shall,  on  an  ^f  tp^gj.' 
application  being  made  and  notice  thereof  given  in  the  prescribed  account';. 
manner  by  any  trustee  or  beneficiaiy,  be  investigated  and  audited 
h\  such  solicitor  or  public  accountant  as  may  be  agreed  on  bj-  the 
applicant  and  the  trustees  or,  in  default  of  agreement,  by  the  public 
trustee  or  some  person  appointed  by  him: 

Provided  that  (except  with  the  leave  of  the  Court)  such  an  inves- 
tigation or  audit  shall  not  be  required  within  twelve  months  after 
any  such  previous  investigation  or  audit,  and  that  a  trustee  or  bene- 
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ficiary  shall  not  be  appointed  under  this  section  to  make  an  inves- 
tigation or  audit. 

By  Rule  32  of  the  Public  Trustee  Rules,  1912,  the  public  trustee  has 
power  to  require  an  applicant  for  an  audit  to  deposit  with  him  a  sum  of 
money  on  account  of  the  expenses  of  the  audit,  and  to  refuse  to  undertake 
an  audit  or  appoint  an  auditor  until  the  deposit  has  been  made. 

(2.)  The  person  making  the  investigation  or  audit  (hereinafter 
called  the  auditor)  shall  have  a  right  of  access  to  the  books,  accounts, 
and  vouchers  of  the  trustees,  and  to  any  securities  and  documents  of 
title  held  by  them  on  account  of  the  trust,  and  may  require  from  them 
such  information  and  explanation  as  may  be  necessary  for  the  per- 
formance of  his  duties,  and  upon  the  completion  of  the  investiga- 
tion and  audit  shall  forward  to  the  applicant  and  to  every  trustee  a 
copy  of  the  accounts,  together  with  a  report  thereon,  and  a  certificate 
signed  by  him  to  the  effect  that  the  accounts  exhibit  a  true  view  of 
the  state  of  the  affairs  of  the  trust  and  that  he  has  had  the  securities 
of  the  trust  fund  investments  produced  to  and  verified  by  him  or  (as 
the  case  may  be)  that  such  accounts  are  deficient  in  such  respects  as 
may  be  specified  in  such  certificate. 

(3.)  Every  beneficiary  under  the  trust  shall,  subject  to  rules  under 
this  Act,  be  'entitled  at  all  reasonable  times  to  in.spect  and  take  copies 
of  the  accounts,  report,  and  certificate,  and,  at  his  own  expense,  to 
be  furnished  with  copies  thereof  or  extracts  therefrom. 

(4.)  The  auditor  may  be  removed  by  order  of  the  Court,  and,  if 
any  auditor  is  removed,  or  resigns,  or  dies,  or  becomes  bankrupt 
or  incapable  of  acting  before  the  investigation  and  audit  is  com- 
pleted, a  new  auditor  may  be  appointed  in  his  place  in  like  manner 
as  the  original  auditor. 

(5.)  The  remuneration  of  the  auditor  and  the  other  expenses  of  the 
investigation  and  audit  shall  be  such  as  may  be  prescribed  by  rules 
under  this  Act,  and  shall,  unless  the  public  trustee  otherwise  directs, 
be  borne  by  the  estate;  and,  in  the  event  of  the  public  trustee  so 
directing,  he  may  order  that  such  expenses  be  borne  by  the  appli- 
cant or  by  the  trustees  personally  or  partly  by  them  and  partly  by 
the  applicant. 

Eule  37  provides  that  before  making  any  order  under  sub-sect.  5, 
the  public  trustee  shall,  if  any  of  the  parties  so  desire,  hear  such  parties 
in  such  manner  as  he  shall  think  fit. 

In  a  proper  case  the  costs  of  the  audit  will  come  out  of  the  estate; 
but  if  the  application  is  unnecessary,  the  public  trustee  has  power  to 
order  the  apphcant  to  pay  the  costs:  Re  TJtley,  1912,  W.  N.  147;  but  an 
appeal  lies  :  Re  Oddy,  1911,  1  Oh.  532. 

(6.)  If  any  person  having  the  custody  of  any  documents  to  which 
the  auditor  has  a  right  of  access  under  this  section  fails  or  refuses  to 
allow  him  to  have  access  thereto,  or  in  anywise  obstructs  the  inves- 
tigation or  audit,  the  auditor  may  apply  to  the  Court,  and  thereupon 
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the  Coui-t  shall  make  such  order  a?  it  thinks  just.  [Re  W/Uiam^s. 
26  T.  L.  E.  604.] 

(7.)  Subject  to  rules  of  Court,  applications  under  or  for  the  pur- 
poses of  this  section  to  the  High  Court  shall  be  made  to  a  judge  of 
the  Chancery  Division  in  Chambers. 

(8.)  If  any  person  in  any  statement  of  accounts,  report,  or  certifi- 
cate required  for  the  purposes  of  this  section  wilfully  makes  a 
statement  false  in  any  material  particular,  he  shall  be  liable  on 
conviction  on  indictment  to  imprisonment  for  a  term  not  exceeding 
two  years,  and  on  summary  conviction  to  imprisonment  for  a  term 
not  exceeding  six  months,  with  or  without  hard  labour,  and  in 
either  case  to  a  fine  in  lieii  of  or  in  addition  to  such  imrprisontnent. 

EuLEs:    Defixitioxs:   Shobt  Title  and  Extent. 

14.— (1.)  The  Lord  Chancellor  shall,  with  the  concurrence  of  the  Rules. 
Treasury,  make  rules  for  carrying  into  effect  the  objects  of  this  Act, 
and  in  particular  for  all  or  any  of  the  following  purposes  (that  is  to 
say): — 

(a)  establishing-  the  office  of  public  trustee  and  prescribing  the 
trusts  or  duties  he  i«  authorised  to  accept  or  undertake,  and 
the  security,  if  any.  to  be  given  by  the  public  trustee  and  his 
officers: 
(b^  the  transfer  to  and  from  the  public  trustee  of  any  property: 
(e)  the  accounts  to  be  kept  and  an  audit  thereof: 

(d)  the  establishment  and  regulations  of  any  branch  office: 

(e)  excluding  any  trusts  from  the  operation  of  this  Act  or  any 

part  thereof: 

(f)  the   classes   of  corporate  bodies   entitled  to   act  as  custodian 

trustees : 

(g)  the  form  and  manner  in  which  notices  under  this  Act  shall  be 

given. 

(2.)  Every  rule  under  this  Act  shall  be  laid  before  each  House  of 
Parliament  forthwith,  and,  if  an  address  is  presented  to  His  Majesty 
by  either  House  of  Parliament,  within  the  next  subsequent  thirty 
days  on  which  the  House  has  sat  next  after  any  such  rule  is  laid 
before  it,  praying  that  the  rule  may  be  annulled.  His  Majesty  in 
Council  may  annul  the  rule,  and  it  shall  thenceforth  be  void,  btit 
without  prejudice  to  the  validity  of  anything  previously  done  there- 
under. 

(3.)  If  the  rules  require  a  declaration  to  be  made  for  any  purpose, 
a  person  who  makes  such  declaration,  knowing  the  same  to  be  untrue 
in  any  material  partictilar.  shall  be  guilty  of  a  misdemeanour. 

15.  In  this  Act,  unless  the  context  otherwise  requh-e —  Definitions, 

The  expression   '  Court  "  means  the  High  Com't  and,  as  respects 
trusts  within  its  jiu'isdiction.  the  County  Court: 
46  (2) 
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The  expression  "  letters  of  administration  "  means  letters  of  ad- 
ministration of  the  estate  and  effects  of  a  deceased  person, 
whether  general  or  with  a  will  annexed,  or  Umited  either  in 
time  or  otherwise: 

The  expression  "  trust "  includes  an  executorship  or  adminis- 
tratorship; and  the  expression  "trustee"  shall  be  construed 
accordingly ;  and  the  expression  "  trust  property  "  shall  include 
all  property  in  the  possession  or  under  the  control  wholly  or 
partly  of  the  public  trustee  by  virtue  of  any  trust; 

The  expression  "  private  trustee  "  means  a  trustee  other  than  the 
public  trustee: 

The  expression  "  expenses  "  includes  costs  and  charges: 

The  expression  '  prescribed '"  means  prescribed  for  the  time 
being  by  rules  under  this  Act: 

Other  expressions  have  the  same  meaning  as  in  the  Trustee  Act. 
1893. 

Commence-  16.  Thio  Act  shall  come  into  operation  on  the  first  day  of  January 

mentof  Act.     ^j^g  thousand  nine  hundred  and  eight. 

Short  title  17- — (1)  This  Act  may  be  cited  as  the  Public  Trustee  Act,  1906. 

and  extent.  ,2.)  This  Act  shall  not  extend  to  Ireland  or  Scotland. 
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THE  PUBLIC  TRUSTEE  EULES,  1912. 
Dated  April  15,  1912. 

Interpretation. 

1.  lu  these  Biiles  the  expression  ''the  Act'"  means  the  Public  Trustee 
Act,  1906,  and  unless  there  is  anything  in  the  context  or  in  the  Act 
inconsistent  there-with — 

The  expression  "  trust  "  includes  any  trust  duty  or  office  which  the 
Public  Trustee  is  authorised  by  the  Act  or  these  Eules  to  accept; 
and  the  expression  "  trustee ''  shall  be  construed  accordingly. 

The  expression  "  trust  instrument '"  includes  any  instrument,  Act  of 
Parliament,  or  Order  of  Court  by  which  a  trust  is  created  or 
declared. 

The  expression  "trust  property"  includes  all  property  subject  to  a 
trust,  or  comprised  in  an  estate,  which  is  proposed  to  be  adminis- 
tered by  the  Public  Trustee. 

2.  The  Interpretation  Act,  1889,  applies  for  the  purpose  of  the  inter- 
pretation of  these  Rules  as  it  applies  for  the  purpose  of  the  interpretation 
of  an  Act  of  Parliament. 

Offices. 

3.— (1)  The  Central  Office  of  the  Public  Trustee  shall  be  situate  in 
London. 

(2)  Branch  Offices  may  from  time  to  time  be  established  as  may  be 
prescribed  by  the  Lord  Chancellor  by  notice  in  the  "London  Gazette."' 

Deputy  Public  Trustee-^. 

i.  There  shall  be  Deputy  Public  Trust<?es  at  any  branch  offices  so 
established  who  shall  be  officers  of  the  Public  Trustee,  and  shall  have  the 
powers  and  perform  the  duties  assigned  to  them  by  or  under  these  Rules. 
Their  number  shall  be  such  as  the  Lord  Chancellor,  with  the  sanction  of 
the  Treasuiy,  may  from  time  to  time  prescribe,  and  every  such  appoint- 
ment shall  be  notified  in  the  ""  London  Gazette."' 

Security. 

5.  Securitj-  shall  be  given  by  such  persons  employed  under  the  Act  as 
the  Treasury  may  direct  for  the  due  performance  of  their  duties  and  for 
tho  due  accounting  for  and  payment  of  all  moneys  received  by  them  in 
pursuance  of  the  Act  and  these  Eules.  The  security  shall  be  for  such 
sum  and  shall  be  given  iu  such  manner  and  form  as  tho  Treasury  shall 
order  in  the  case  of  each  such  person,  and  the  Treasury  may  at  any  time 
require  that  the  amount  or  nature  of  any  such  security  be  varied. 
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Authorised  Trusts  and  Duties. 

6.  Subject  to  the  Act  and  these  Eules  the  Public  Trustee  is  authorised — 

(a)  to  accept  any  trust  created  or  declared  by  any  trust  instrument 

or  arising  upon  an  intestacy; 

(b)  to  accept  any  duty  incident  to,  and  to  act  in,  any  of  the  following 

offices,  viz.:  (i.)  as  incident  to  the  office  of  trustee  of  any 
trust  accepted  by  him  the  office  of  guardian  of  any  infant 
beneficiary,  (ii.)  the  office  (where  the  execution  of  any  trust 
is  involved  therein)  of  agent  or  attorney  for  any  person; 

(c)  to  accept  by  the  name  of  the  Public  Trustee  probate  or  letters  of 

administration  of  any  kind  and  either  as  principal  or  as  agent 
for  any  person; 

(d)  to  accept  as  custodian  trustee  any  trust  created  or  declared  by 

any  trust  instrument; 

(e)  to  receive  any  money  or  damages  paid  to  him  in  pursuance  of 

the  Pules  of  the  Supreme  Court,  Order  22,  Eule  15,  or  any 
rule  which  may  be  substituted  therefor,  and  to  apply  the  same 
in  accordance  with  such  rule  or  any  directions  of  the  Court  or 
a  Judge  thereunder. 
Provided  that  he  shall  not  accept  the  trusts  of  any  instrument  made 
solely  by  way  of  security  for  money. 

7.  The  Public  Trustee  may  if  he  thinks  fit — 

(X)  act  as  custodian  trustee  of  a  trust  which  involves  the  manage- 
ment or  carrying  on  of  any  business,  but  upon  the  conditions 
that  (a)  he  shall  not  act  in  the  management  or  carrying  on  of 
such  business,  and  (b)  he  shall  not  hold  any  property  of  such 
a  nature  as  will  expose  the  holder  thereof  to  any  liability 
except  under  exceptional  circumstances  and  Avhen  he  is  satis- 
fied that  he  is  fully  indemnified  or  secured  against  loss;   and 

(2)  accept  as  ordinary  trustee,  under  exceptional  circumstances,  a 
trust  which  involves  the  management  or  carrying  on  of  any 
business,  but  upon  the  conditions  that,  except  with  the  con- 
sent of  the  Treasurj-,  he  shall  only  carry  on  the  same"  (a)  for 
a  short  time  not  exceeding  eighteen  months,  and  (b)  with  a 
view  to  sale  disposition  or  winding-up,  and  (c)  if  satisfied 
that  the  same  can  be  carried  on  without  risk  of  loss. 


Trusteeships. 

8. — (1)  A  testator  may  appoint  the  Public  Trustee  to  be  trustee  or 
custodian  trustee  under  any  testamentary  instrument  without  previously 
applying  to  him  for  his  consent  to  act  as  such. 

(2)  Xo  such  appointment  by  a  testator  shall  have  effect,  and  no  appoint- 
ment of  the  Public  Trustee  to  be  trustee  or  custodian  trustee  shall  be 
made  except  by  a  testator,  unless  and  until  (in  either  case)  the  consent 
of  the  Public  Trustee  to  act  as  such  trustee  shall  have  been  obtained  in 
accordance  with  these  Eules.  Provided  that  in  the  case  of  any  such 
appointment  by  a  testator  the  Public  Trustee  shall  at  uuy  time  after  the 
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fact  of  his  appointment  shall  have  come  to  his  knowledge  be  at  liberty  to 
act  as  if  an  applic-ation  for  his  consent  had  been  received  by  him.  [AV 
Shaw,  )'»/.] 

(3)  It  shall  be  the  duty  of  any  person  appointed  by  a  testator  to  be 
co-trusteo  with  the  PubUc  Trustee,  and  not  renouncing  or  disclaiming 
the  trust,  to  give  to  the  Public  Trustee  notice  in  writing  of  such  appoint- 
ment as  soon  as  practicable  after  the  same  has  come  to  his  knowledge. 

9.  Upon  receiving  an  application  for  his  consent  to  -act  as  trustee  or 
as  custodian  trustee  the  Public  Trustee  may  require  to  be  produced  to 
him  the  trust  instrument  (if  any),  and  may  require  to  be  supplied  to  him 
a  copy  of  that  instrument,  and  of  any  other  document  affecting  the  trust, 
and  such  particulars  as  to  the  nature  and  value  of  any  trust  property, 
and  the  liabilities  (if  any)  attaching  to  such  propert}',  or  the  holder 
thereof,  and  the  names  and  places  of  abode  of  any  beneficiaries  and 
trustees  under  the  trust,  and  such  other  information  relating  to  the 
trust  as  he  may  consider  it  desirable  to  obtain  in  any  particular  case. 

10.  As  soon  as  may  be  after  receiving  any  such  application  the  Public 
Trustee  shall  take  into  consideration  upon  such  evidence  as  may  appear 
to  him  sufficient — 

(a)  the  gross  capital  value  of  the  trust  property; 

(b)  the  mode  of  investment  and  the  condition  of  the  trust  property; 

(c)  the  situation,  tenure,  and  character  of  any  land  comprised  in  the 

trust  property; 

(d)  any  liabilities  attaching  to  the  trust  property  or  the  holder  thereof; 

(e)  the  duties  incident  to  the  office  of  trustee  of  the  trust; 

(f)  the  places  of  abode  and  circumstances  of  any  beneficiaries;  and 

(g)  all  the  circumstances  of  the  case; 

and  shall  decide  whether  the  application  ought  to  be  accepted  or  refused, 
and  shall  give  notice  to  the  applicant  of  such  acceptance  or  refusal,  and 
in  case  of  acceptance  shall  in  writing  under  his  hand  and  official  seal 
signify  his  consent  to  act  in  the  trust.     \_Ee  Shaio,  1914,  W.  N.  141 .] 

11.  Upon  the  appointment  of  the  PubKc  Trustee  being  completed,  the 
Public  Trustee  shall  consider  and  determine  whether  the  trust  shall  be 
administered  from  his  Central  Office  or  from  a  Branch  Office,  and  shall 
give  directions  accordingly,  and  any  such  directions  may  at  any  time  be 
rescinded  or  varied  by  the  Public  Trustee  at  his  discretion. 

Admitiistration  of  Small  Estates. 

12.  Upon  receiving  an  application  under  section  3  (1)  of  the  Act  the 
Public  Trustee  shall  require  to  be  supplied  to  him  such  evidence  as  to 
the  value  of  the  estate,  and  the  circumstances  of  the  persons  beneficially 
entitled,  and  such  other  information  relating  thereto  as  he  may  consider 
it  desirable  to  obtain  in  any  particular  case. 

13. — (1)  If  it  is  not  proved  to  the  satisfaction  of  the  Public  Trustee 
that  the  gross  capital  value  of  the  estate  is  less  than  £1,000,  or  if  it  does 
not  appear  to  him  that  the  persons  beneficially  entitled  are  persons  of 
small  means,  or  if  he  sees  any  other  good  reason  for  refusing  the  applica- 
tion, he  shall  refuse  the  same,  and  shall  forthwith  give  notice  to  the 
applicant  of  such  refusal. 

(2)  In  any  other  case  the  Public  Trustee  shall  make  in  respect  of  the 
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estate  the  declaration  mentioned  in  section  3  (2)  of  the  Act,  and  shall 
give  notice  to  the  applicant  that  the  application  is  accepted,  and  shall 
take  such  other  steps  as  may  be  necessary  or  proper  to  enable  him  to 
administer  the  estate;  and  any  person  having  the  custody  of  the  probate 
or  letters  of  administration,  or  other  document  relating  to  the  estate, 
shall,  upon  the  request  in  writing  of  the  Public  Trustee,  deliver  the  same 
to  him,  or  as  he  shall  direct. 

(3)  A  refusal-  under  this  Eule  shall  not  prevent  the  Public  Trustee 
from  exercising,  with  respect  to  the  estate,  any  powers  (other  than  powers 
under  section  3  of  the  Ac-t)  exercisable  by  him  with  respect  thereto  under 
the  Act  or  these  Eules,  if  duly  appointed  to  exercise  the  same. 

(4)  Upon  the  acceptance  of  any  application  the  Public  Trustee  shall 
consider  and  determine  whether  the  estate  shall  be  administered  from 
his  Central  Office  or  from  a  Branch  Office,  and  shall  give  directions 
accordingly,  and  any  such  directions  may  at  any  time  he  rescinded  or 
varied  by  the  Public  Trustee  at  his  discretion. 

14.  For  the  purposes  of  the  administration  the  Public  Trustee  shall 
(subject  as  hereinafter  provided)  have  all  the  administrative  powers  and 
authorities  exercisable  by  a  Master  of  the  Supreme  Court  acting  in  the 
administration  of  an  estate. 

15. — (1)  The  Public  Trustee  may,  in  manner  hereinafter  provided  and 
without  judicial  proceedings,  take  the  opinion  of  the  High  Court  upon 
any  question  arising  in  the  course  of  an  administration. 

(2)  The  duty  of  advising  upon  any  such  question  shall  be  assigned  by 
the  Lord  Chancellor  to.  a  particular  Judge  of  the  Chancery  Division. 
Provided  that  in  the  absence  or  upon  the  request  of  such  Judge  any  other 
Judge  of  that  Division,  and  during  vacation  any  Judge  of  the  High  Court, 
may  act  for  such  Judge  for  the  purposes  of  this  Rule. 

(3)  Any  such  question  shall  be  submitted  to  the  Judge  in  such  manner 
and  at  such  time  as  he  may  direct,  and  shall  be  accompanied  by  such 
statement  of  facts,  documents,  and  other  information  as  he  may  require, 
and  the  Public  Trustee  shall,  if  the  Judge  so  desires,  attend  upon  him  at 
such  time  and  place  as  the  Judge  may  appoint. 

(4)  The  Judge  may,  before  giving  his  opinion,  require  the  attendance 
of,  or  communicate  with  any  person  interested  in  the  estate  as  trustee  or 
beneficiary,  but  no  such  person  shall  have  a  right  to  be  heard  by  the 
Judge  unless  he  otherwise  directs. 

(5)  The  Judge  shall  give  his  opinion  to  the  Public  Trustee,  and  the 
Public  Trustee  shall  act  in  accordance  with  such  opinion,  and  shall,  upon 
the  request  in  writing  of  any  such  interested  person,  communicate  to 
him  the  effect  of  such  opinion. 

Administrations  of  Trusts  and  Estates. 

16.  There  shall  be  kept  at  the  Central  Office  in  London  of  the  PubUc 
Trustee  such  registers  and  other  books  as  shall  be  required  for  recording 
or  entering  in  a  convenient  form  as  to  each  trust  or  estate  which  the 
Public  Trustee  is  administering  the  particulars  following:  — 

(a)  the  date  of  the  acceptance  of  the  trust  or  of  the  declaration  made 
under  section  3  (2)  of  the  Act; 


tUBLIC  TRUSTEE  RULES,  19 12.  '^29 


(b)  particulars  of  the  trust  property  from  time  to  time; 

(c)  the  names  and  place  of  abode  of  the  person  in  receipt  of  the  income 

of  the  trust  property; 

(d)  a  reference  to  any  notice  received  of  any  dealing  with'any  bene- 

ficial  interest  in   the   trust   property,  and   of   any   exercise  or 
release  of  any  power  relating  to  the  trust  or  estate; 

(e)  an  entry  of  any  decision  or  opinion  of  the  High  Court  in  respect 

of  the  trust  or  estate; 

(f)  such  entries  of  his   decisions   and   such   other  particulars   as  the 

PubUo  Trustee  may  think  fit; 
and  such  particulars  shall  be  recorded  or  entered  accordingly. 

17.  The  Public  Trustee  may  invest  or  retain  invested  money  belonging 
to  any  trust  or  estate  and  coming  to  his  hands  in  any  mode  of  investment 
expressly  or  impliedly  authorised  by  the  trust  instrument  or  (if  there  is 
no  trust  instrument)  authorised  by  law  for  the  investment  of  trust  funds, 
and  may,  if  authorised  by  th«  trust  instrument  or  otherwise  by  law,  retain 
any  investment  existing  at  the  date  of  the  commencement  of  the  trust. 
Provided  that  he  shall  not  invest  iji  or  hold  an^  investment  in  such 
manner  as  to  expose  him  to  liability  as  the  holder  thereof,  unless  he  is 
satisfied  that  he  is  fully  indemnified  or  secured  against  loss. 

18. — (1)  The  securities  and  documents  belonging  or  relating  to  a  trust 
or  estate  which  the  Public  Trustee  is  administering  shall,  if  under  his 
control,  be  kept  at  the  bank  to  the  trust  or  estate  or  at  some  other  safe 
place  of  deposit  allowed  generally  or  specially  by  the  Treasury,  so  far  as 
the  convenience  of  business  will  admit. 

(2)  All  orders  for  the  withdrawal  of  securities  or  documents  from  any 
such  bank  or  other  place  of  deposit  shall  be  signed  by  not  less  than  two 
persons,  viz.:  (a)  by  the  Public  Trustee  and  a  co-trustee,  or  (b)  by  the 
Public  Trustee  and  an  officer  of  the  Public  Trustee  authorised  in  writing 
by  him  to  act  in  that  behalf,  either  generally  or  in  any  particular  case, 
or  (c)  by  a  co-trustee  and  one  such  duly  authorised  officer,  or  (d)  by  two 
such  duly  authorised  officers. 

19.— (1)  Separate  accounts  shall  be  kept  for  every  trust  or  estate. 

(2)  A  separate  account  shall  be  kept  of  the  capital  of  the  trust  property 
and  of  the  mode  in  which  it  is  from  time  to  time  invested,  and  all  dealing 
with  such  capital  shall  be  entered  in  such  account. 

(3)  A  separate  account  shall  bo  kept  of  the  income  of  the  trust  propertj' 
(if  received  by  the  Public  Trustee),  and  of  the  mode  in  which  it  is  from 
time  to  time  dealt  with  by  the  Public  Trustee. 

20.  All  payments  of  money  to  or  from  the  capital  of  the  trust  property 
shall  be  made  through  the  bank  to  the  trust  or  estate. 

21. — (1)  No  transfer  by  the  Public  Trustee  of  any  securities  or  assur- 
ance by  him  of  any  land  forming  part  of  the  trust  property  shall  be  made 
except  under  the  hand  and  official  seal  of  the  Public  Trustee,  or  under 
the  hand  and  seal  of  an  officer  of  the  Public  Trusloo  authorised  in  writing 
by  him  to  act  in  that  behalf  either  g6n<'rally  or  in  any  particular  ease. 

(2)  Any  such  transfer  or  assurance  by  an  officer  so  authorised  shall 
have  the  same  effect  as  if  the  same  were  made  by  the  PubKc  Trustee  under 
his  hand  and  official  seal. 
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22.  All  sums  payable  out  of  the  income  or  capital  of  the  trust  property 
shall  be  made  by  a  cheque  on  a  bank  signed  by  not  less  than  two  persons, 
viz.:  (a)  by  the  Public  Trustee  and  a  co-trustee,  or  (b)  by  the  Public 
Trustee  and  an  ofiScer  of  the  Public  Trustee  authorised  in  writing  by  him 
to  act  in  that  behalf  either  generally  or  in  any  particular  case,  or  (c)  by 
a  co-trustee  and  one  such  duly  authorised  officer,  or  (d)  by  two  such  duly 
authorised  officers.  Provided  that  in  any  particular  case  the  Public 
Trustee  may  authorise  the  payment  of  income  by  the  person  liable  to 
pay  the  same  direct  to  the  person  entitled  to  receive  the  same,  or  to 
his  bank. 

2.3.^(1)  The  income  of  the  trust  property  may  be  paid  to  the  person 
for  the  time  being  entitled  to  receive  the  same  either  through  a  bank  or 
direct,  and  where  such  person  is  a  married  woman  may  be  so  paid  not- 
withstanding any  restraint  on  anticipation. 

(2)  Where  authority  is  given  to  any  corporation  or  bank  to  pay  any 
income  to  any  person,  the  books  of  that  corporation  or  bank  showing  the 
payment  of  that  income  in  accordance  with  the  authority  shall  be  a 
sufficient  discharge  to  the  Public  Trustee. 

(3)  Where  authority  is  given  to  any  person  to  pay  any  income  to  the 
bank  of  the  person  entitled,  the  certificate  of  that  bank  stating  the 
receipt  of  that  income  shall  be  a  sufficient  discharge  to  the  Public  Trustee. 

(4)  Where  any  person  is  solely  entitled  to  receive  any  income,  the 
Public  Trustee  may,  on  the  request  in  writing  of  that  person,  and  not- 
withstanding any  restraint  on  anticipation,  authorise  that  person  for  such 
period  as  the  Public  Trustee  may  think  fit  to  collect  or  arrange  for  the 
collection  of  such  income.  During  the  continuance  of  any  such  authority 
such  request  in  writing  shall  be  a  sufficient  discharge  to  the  Public  Trustee 
in  respect  of  such  income. 

24.  The  Public  Trustee  may,  if  the  special  circumstances  of  the  case 
appear  to  him  to  render  it  desirable,  pay  to  any  other  trustee  of  the  trust 
or  allow  him  to  receive,  the  income  of  the  trust  property  or  any  part 
thereof,  on  such  trustee  undertaking  to  apply  it  in  manner  directed  by 
the  trust. 

25.  The  PubUc  Trustee  may  make  advances  for  the  purposes  of  any 
trust  or  estate  in  ootirse  of  administration,  or  about  to  be  administered, 
by  him,  out  of  any  moneys  which  may  be  placed  at  his  disposal  by  the 
Treasury  for  that  pvu-pose,  and  upon  such  terms  as  he  may  think  proper. 

26.  Subject  to  the  provisions  of  the  Act  and  of  these  Rules  and  to  the 
terms  of  any  particular  trust,  the  Public  Trustee  may,  in  the  administra- 
tion of  any  trust  or  estate,  take  and  use  professional  advice  and  assistance 
in  regard  to  legal  and  other  matters,  and  may  act  on  credible  information 
(though  less  than  legal  evidence)  as  to  matters  of  fact. 

27.  The  Public  Trustee  may  at  any  time  require  a  statutory  declara- 
tion or  other  sufficient  evidence  that  a  person  is  alive  and  is  the  person 
to  whom  any  money  or  property  is  payable  or  transferable,  and  may 
refuse  payment  or  transfer  until  such  declaration  or  evidence  is  produced. 

28.  Where  a  person  appearing  to  be  beneficially  entitled  to  any  sum 
of  money  under  the  trust  or  to  be  interested  in  the  trust  property  cannot 
bo  found,  or  it  is  not  known  whether  ho  is  living  or  dead,  the  Public 
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Trustee  may  apply  to  the  Court  for  directions  as  to  the  course  to  be 
taken  with  reference  to  such  person,  and  until  an  Order  of  the  Court  is 
made  shall  keep  any  sum  payable  to  such  person,  and  if  it  is  kept  for  more 
than  six  months  shall  invest  the  same  or  deposit  the  same  at  interest  and 
shall  accumulate  the  dividends  or  interest  thereof. 

29. — (1)  Upon  an  application  in  writing  by  or  with  the  authority  of 
any  person  interested  in  the  trust  property  the  Public  Trustee — 

(a)  shall  permit  the  applicant  or  his  solicitor  or  other  authorised  agent 

to  inspect  and  take  copies  of  any  entry  in  any  register  or  book 
relating  to  the  trust  or  estate  and  (so  far  as  the  interest  of  the 
applicant  in  the  trust  property  is  or  may  be  affected  thereby)  of 
any  account  notice  or  other  document  in  the  custody  of  the 
Public  Trustee; 

(b)  shall  at  the  expense  of  the  applicant  supply  him  or  his  solicitor  or 

other  authorised  agent  with  a  copy  of  any  such  entry,  account 
notice  or  document  as  aforesaid,  or  with  any  extract  therefrom; 

(c)  shall  give  to  the  applicant  or  his  solicitor  or  other  authorised  agent 

sucb.  information   respecting  the   trust  or  estate   and  the  trust 
property  as  shall  be  reasonably  requested  in  the  application  and 
shall  be  within  the  power  of  the  Public  Trustee. 
1^2)   Subject  as  aforesaid  the  Public  Trustee  shall  observe  strict  secrecy 
in  respect  of  every  trust  or  estate  in  course  of  administration  by  him. 

Corporate  Bodies  as  Cuntodiati  Trustees. 

30.  Any  incorporated  banking  or  insurance  or  guarantee  or  trust  com- 
pany or  other  body  corporate  for  the  time  being  empowered  (by  the  Act 
of  Parliament  charter  memorandum  of  association  deed  of  settlement  or 
other  instrument  constituting  it  or  defining  its  powers)  to  undertake 
trusts  shall  be  entitled  to  act  as  custodian  trustee,  but  for  so  long  a  time 
only  as  such  body  corporate  shall  not,  by  any  prospectus  circular  adver- 
tisement or  other  document  issued  by  it  or  on  its  behalf,  state  or  hold  out 
that  any  liability  attaches  to  the  Public  Trustee  or  to  the  Consolidated 
Pund  of  the  United  Kingdom  in  respect  of  any  act  or  omission  of  such 
body  coi'porate  when  so  acting. 

Investigation  and  Audit  of  Trust  Accounts. 

31.  Any  application  under  section  13  (1)  of  the  Act  shall  be  made  to 
tho  Public  Trustee,  and  notice  thereof  shall  (unless  the  Public  Trustee 
otherwise  directs)  be  given  by  the  appUoant  to  every  other  person  being 
a  trustee  or  beneficiary  under  the  trust. 

32. — (1)  Upon  receiving  any  such  application  the  Public  Trustee  may 
in  his  absolute  discretion  by  notice  to  the  applicant  require  that  before 
a  day  to  be  specified  in  the  notice  such  security  (by  deposit  of  a  sum  of 
money)  as  he  shall  deem  sufficient  shall  be  given  to  him  by  the  applicant 
for  the  payment  of  any  expenses  of  the  investigation  and  audit  which 
may   be   ordered   by   the   Public   Trustee   to   be   paid  by   the   applicant 

personally. 

(2  1  Where  any  such  requirement  is  made  no  further  proceedings  shall 
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be  taken  upon  the  application  until  the  security  has  been  given,  and  if 
the  same  is  not  given  before  the  day  specified  in  the  notice  the  application 
shall  be  disallowed  unless  under  special  circumstances  the  Public  Trustee 
thinks  fit  to  extend  the  time  for  giving  the  security  or  to  dispense  there- 
with. 

(3)  Any  sum  so  deposited  shall  be  kept  by  the  Public  Trustee  on  deposit 
in  Ms  name  and  to  a  separate  account  at  a  bank  until  all  proceedings  in 
connection  with  the  investigation  and  audit  have  been  concluded,  and 
thereupon  the  deposited  sum  and  the  interest  (if  any)  allowed  thereon 
by  the  bank  shall  be  applied  in  or  towards  payment  of  any  expenses  of 
the  investigation  and  audit  which  may  be  so  ordered  to  be  paid  by  the 
applicant  personally  and  the  balance  (if  any)  shall  be  paid  to  the  applicant. 

33.  The  Public  Trustee  may  in  his  absolute  discretion  upon  the  applica- 
tion of  any  trustee  or  beneficiary  direct  that  the  investigation  and  audit 
shall  extend  only  to  a  specified  period  of  time  or  to  a  specified  part  of 
the  trust  property  or  shall  be  otherwise  restricted. 

34.  If  within  one  month  from  the  date  of  the  application  under  sec- 
tion 13  (1)  of  the  Act  no  solicitor  or  public  accountant  shall  have  been 
appointed  by  the  applicant  and  the  trustees  to  conduct  the  investigation 
and  audit,  there  shall  be  deemed  to  be  a  default  of  agreement  within  the 
meaning  of  the  said  section  13  (1)  and  the  applicant  may  apply  to  the 
Public  Trustee  accordingly. 

35.  The  remuneration  of  the  auditor  and  the  other  expenses  of  the 
investigation  and  audit  shall  be  such  as  may  be  determined  by  the  Public 
Trustee.  Provided  that  the  Public  Trustee  may  refer  the  costs  of  any 
solicitor  (being  part  of  such  expenses)  for  taxation  to  a  Taxing  Master 
of  the  Supreme  Court,  and  in  such  case  the  amount  of  the  said  costs  when 
taxed  shall  be  included  in  such  expenses. 

36. — (1)  Where  any  invesidgation  or  audit  has  been  made,  copies  of 
the  report  and  certificate  of  the  auditor  under  section  13  (2)  of  the  Act 
and  such  copies  of  accounts  and  other  documents  as  the  Public  Trustee 
may  require  shall  be  forwarded  to  Mm  by  the  auditor,  and  shall  be  con- 
sidered by  the  Public  Trustee  before  giving  any  direction  or  making  any 
order  under  section  13  (5)  of  the  Act. 

(2)  The  expense  of  making  and  forwarding  any  such  copies  as  afore- 
said and  the  fee  of  the  Public  Trustee  (within  the  limits  prescribed  by 
or  in  pursuance  of  any  order  relating  to  the  fees  of  the  Public  Trustee 
for  the  time  being  in  force)  shall  for  the  purpose  of  section  13  (5)  of  the 
Act  be  part  of  the  expenses  of  the  investigation  and  audit. 

37. — (1)  Before  making  any  order  under  section  13  (5)  of  the  Act  the 
Public  Trustee  shall,  if  any  of  the  parties  interested  so  desire,  hear  the 
said  partie.s  in  such  manner  as  he  shall  think  fit . 

(2)  Any  such  order  shall  specify  the  person  by  or  to  whom  any  sum  is 
to  be  paid  and  the  amount  of  such  sum  Provided  that  such  an  order  may 
direct  payment  of  the  taxed  costs  of  any  solicitor  employed  in  connection 
with  the  investigation  and  audit,  and  such  costs  shall  bo  taxed  by  a 
Taxing  Master  of  the  Supreme  Oourt,  and  the  amounl  of  such  costs  when 
taxed  shall  be  paid  as  if  such  amount  had  been  specified  in  the  Order. 
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(3)  Any  such  Order  may  be  enforced  in  the  same  manner  as  a  judgment 
or  order  of  tho  Court  to  the  same  effect. 

MisceUaneous. 

38.  The  accounts  of  the  Public  Trustee  shall  be  audited  and  the  secu- 
rities held  by  him  verified  from  time  to  time  by  such  person  or  persons 
as  the  Treasury  may  appoint  in  accordance  with  regulations  made  by  the 
Treasury. 

39.  Any  officer  of  the  Public  Trustee  who  shall  be  authorised  by  him  in 
wi'iting  in  that  behalf  may  take  any  oath,  make  any  declaration,  verify 
any  account  and  give  personal  attendance  at  any  Court  or  place. 

40. — (1)  Any  notice  or  application  required  to  be  given  or  made  for 
the  purposes  of  the  Act  or  these  Sules  to  the  Public  Trustee  may  be 
addressed  to  the  Public  Trustee  at  his  Office  in  London,  or  if  the  same 
relates  to  a  trust  or  estate  in  course  of  administration  or  proposed  to  be 
administered  from  a  Branch  Office  then  at  that  Branch  Office. 

(2)  Any  notice  or  application  required  to  be  given  or  made  for  the 
purpose  of  the  Act  or  these  Eules  to  any  person  other  than  the  PubKc 
Trustee  may  be  addressed  to  that  person  at  his  last  known  place  of  abode 
or  place  of  business. 

(3)  Any  such  notice  or  application  may  be  delivered  at  the  place  to 
which  it  is  addressed  or  may  be  served  by  post. 

41.  Where  any  person  who  (if  not  under  disability)  might  have  made 
any  application,  given  any  consent,  done  any  act,  or  been  party  to  any 
proceeding  in  pursuance  of  these  Rules  is  an  infant,  idiot,  or  lunatic,  the 
guardian  or  (as  the  case  may  require)  the  committee  or  receiver  of  the 
estate  of  such  person  may  make  such  application,  give  such  consent,  do 
such  act,  and  be  party  to  such  proceedings  as  such  person  if  free  from 
disability  might  have  made,  given,  done  or  been  party  to,  and  shall  other- 
wise represent  such  person  for  the  purposes  of  these  Eules.  Where  there 
is  no  guardian  or  committee  or  receiver  of  the  estate  of  any  such  infant, 
idiot,  or  lunatic,  or  where  any  person  is  of  unsound  mind,  or  incapable  of 
managing  his  affairs  but  has  not  been  found  lunatic  under  any  inquisition, 
it  shall  be  lawful  for  the  Court  to  appoint  a  guardian  of  such  person  for 
the  purpose  of  any  proceedings  under  these  Eules  and  from  time  to  time 
to  change  such  guardian. 

42. — (1)  The  Public  Trustee  may  in  writing  authorise  any  Deputy 
Public  Trustee  to  exercise  and  perform  (either  generally  or  in  relation 
to  any  particular  case  and  subject  to  such  conditions  and  restrictions  (if 
any)  as  the  Public  Trustee  may  impose)  all  or  any  of  the  powers  and 
duties  of  the  Public  Trustee  under  any  of  the  foregoing  Eules  except — 

(a)  the  power  or  duty  of  determining  whether  a  trust  or  estate  shall 

be  administered  from  his  Central  Office  or  from  a  Branch  Office; 
and 

(b)  the  power  of  authorising  officers  of  the  Public  Trustee  to  transfer 

securities  or  assure  land  or  to  sign  cheques; 

(c)  the  power  of  making  advances  for  the  purpose  of  any  trust  or 

estate. 
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(2)  Any  such  authority  conditions  or  restrictions  may  at  any  time  in 
like  manner  be  withdrawn  by  the  Public  Trustee  at  his  discretion. 

43.  No  Deputy  Public  Trustee  and  no  firm  or  member  of  a  firm  of 
solicitors  of  which  such  Deputy  is  a  member  shall,  except  with  the  con- 
sent in  writing  of  the  Public  Trustee  and  subject  to  such  conditions  as 
he  may  impose,  act  as  solicitor  or  solicitors  to  a  trust  or  estate  which  is 
in  course  of  administration  by  such  Deputy. 

44.  The  Public  Trustee  may  frame  and  cause  to  be  printed  and  circu- 
lated or  otherwise  promulgated  such  forms  and  directions  and  regulations 
as  he  may  deem  requisite  or  expedient  for  facilitating  proceedings  under 
the  Act  and  these  Eules. 

45.  The  Public  Trustee  Eules,  1907,  are  hereby  rescinded. 

46.  These  Eules  may  be  cited  as  "The  Public  Trustee  Eule.^,  1912," 
and  shall  come  into  operation  on  the  ISth  day  of  April,  1912. 
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ABROAD, 

land,  resting  orders  of,  506. 

persons,  appointed  as  trustees,  496. 

receiver  appointed  wliere  trustees  are,  532. 

trusts  of  land,  633. 

vesting  orders  where  trustees  are,  515,  518,  519. 

ACCELERATION, 

gift  over,  of,  on  void  condition,  663. 
sale,  of  time  of,  340. 

ACCEPTANCE  OE  TRUSTS  [Disclaimer,  19],  23—25,  205. 
abroad,  by  person,  25. 

acting  after,  but  before  estate  transferred,  206. 
action  brought  in  name  of  trustee  shows,  24. 
advertising  sale  shows,  24. 
conduct  showing,  24. 
custody  of  trust  deed  does  not  show,  24. 
delay  in  disclaimer  may  amount  to,  21,  24. 
disclaimer  and  then  acting  as  agent  is  not,  24. 
disclaimer  after,  impossible,  25. 
disputing  title  of  cestui  que  trust  after,  24. 
duties  ot  trustee  arising  upon,  205. 
execution  of  trust  instrument,  by,  23. 
executor  of  executor,  by,  effect  of,  25. 
fraud,  induced  by,  26. 
gift,  of,  unnecessary,  70. 
how  shown,  23 — 25. 
interference  in  trusts,  by,  24. 
married  woman,  by,  22. 

new  trustees,  appointing,  is  not  evidence  of,  20. 
notice  by  trustee  to  tenant  shows,  24. 
originating  summons  to  decide  question  of,  266. 
ownership,  acts  of,  show,  24. 
parol  evidence  of,  24. 
passive  acceptance,  23. 

payment  of  debts  by  executor-trustee  shows,  24. 
probate  by  executor-trustee  is,  25 . 
secret  trust,  of,  157. 

separate  trusts,  of,  in  same  instrument,  25. 
time  for,  19. 

ACCOUNTANT  [Delegation],  221. 

ACCOUNTING  PARTY,  intention  to  become,  of  person  declaring  trust, 
56. 


ACCOUNTS^ 
applicatii 
^udit  of,  529 


application  for,  who  may  make,  526, 
idit  of,  '"" 
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bar  of  right  to  [Statute  of  Limitations],  593,  620. 

breach  of  trust,  where  charged,  Order  X^  .  not  applicable,  528. 

concurrence  by  cestui  que  trust  in  breach  of  trust  no  bar  to,  526. 

copies  of,  627. 

costs  of  suit  where  neglect  to  keep,  525. 

co-trustee,  of,  adopting,  526. 

creditors'  trust  deed,  under,  90. 

disclaiming  trustee,  of  money  received  by,  526. 

discretion  of  Court  as  to,  in  administration  action,  266,  525. 

expenses  ot  rendering,  indemnity  as  to,  527. 

guardian,  by,  598. 

heading  of,  may  give  notice  of  trust,  232. 

illiterate  trustee  not  excused  from  keeping,  526. 

inquiry  as  to  amount  in  trustee's  hands  when  account  commenced,  620. 

inspection  of,  by  cestui  que  trilst,  527. 

interest,  trustee  liable  for,  when  furnishes  false,  550. 

liability  of  trustees  to  furnish,  525. 

Limitations,  Statute  of,  limited  by,  529,  593,  620,  626. 

limited,  when  ordered,  528,  529. 

maintenance,  of,  when  ordered,  448. 

mesne  profits,  of,  period  of,  626. 

mistake  in,  527. 

old,  taken  as  prima  facie  evidence,  529. 

order  for,  265,  267,  528. 

Order  XV.  and  Order  XXXHI.,  under,  528. 

out  of  Court,  when  ordered,  528. 

ready,  trustee  must  be,  with,  525. 

rents,  of,  received  for  unknown  heir,  26. 

representatives  of  deceased  trustee,  by,  527. 

settled,  ojjening,  686. 

solicitor  of  cestui  que  trust,  inspection  by,  527. 

stale  demand  for,  when  trust  at  an  end,  527. 

third  parties  interested,  inspection  by  cestui  que  trust  where,  527. 

trustee  de  son  tort,  by,  25. 

unconditionally,  trustees  must  furnish,  527. 

vouching,  265,  527,  528. 

wilful  default  [Wilful  Default],  669. 

ACCRETIONS, 

trust  property,  to,  constructive  trust  of,  162,  173. 
when  treated  as  capital,  288. 

ACCUilULATIOXS, 

compound  interest  where  neglect  of,  256. 

infant's  income,  of,  443. 

maintenance  where  direction  for,  445. 

payment  of  debts,  for,  648. 

pending  proper  investment,  right  to,  297. 

portions,  for,  649. 

proof  for,  in  bankruptcy  of  trustee,  39. 

surplus  income,  of,  who  entitled  to,  447. 

Thellusson  Act,  under,  644 — 650. 

annuitants,  during  lives  of,  647. 

computation  as  from  death  of  settlor,  647. 

debts  and  portions,  provision  for,  excepted,  645. 

deed,  under,  646. 

destination  during  excessive  period,  650. 

insurance,  trust  to  keep  up,  649. 

one  period  only  permitted,  646. 

payment  of  debts,  for,  648. 

periods  permitted,  646. 

perpetuity,  if  a,  entirely  void,  if  not,  and  within  Act,  excess 
void,  647. 

persons  entitled,  when  accumulation  stopped  by  Act,  650. 

portions,  what,  may  be  provided  for,  649. 

purposes  of  will,  for,  not  to  infringe  Act,  648. 
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Thellusson  Act,  nnder — continued. 

sinking  fund  for  clearing  portions  or  mortgage,  648. 
stopping,  when  debts  paid,  648. 
timber  or  mines,  application  of,  648. 
unborn  child,  during  minority  of,  647 . 
void  trust  for,  effect  of,  650. 

ACKNO-WLEDGilENT, 

none  after  statute  has  run,  622. 
Statute  of  Limitations,  excludinp:,,  622. 

ACQUIESCEXCE, 

assent  presumed  from,  615. 

burden  of  proof  of,  615. 

cestui  que  trust  permitting  one  trustee  to  retain  money.  686. 

constructive  trust,  in  bar  of,  171. 

continuing  trusts,  where,  615. 

continuous  delar  by  trustee,  687. 

creditors,  by,  unpaid,  in  distribution  of  estate,  616. 

creditors,  trust  for,  when  binding  by,  86. 

death  of  accounting  party,  614. 

delay,  inferred  from,  320. 

getting  in,  in  breach  of  trust  by  not.  275. 

ignorance  of  rights,  614. 

infant,  by,  685. 

insufficient  security,  in,  614. 

majority,  on  attaining,  685. 

married  woman,  by.  679. 

misconstruction  of  deed,  in,  686. 

mistake,  where  common,  615. 

poverty,  whetlier  excuse  for,  319,  320,  616. 

presumption  of  payment  or  release  from,  613 . 

remainderman,  by,  687. 

resulting  trust,  in  bar  of,  148. 

reversioner,  by,  687. 

setting  aside  voluntary  deed  after,  82,  106. 

settled  account,  after,  though  mistake  shown,  686. 

standing  by,  320. 

t<>nant  for  life,  by,  does  not  bind  remaindermen,  275. 

title  as  changed  by,  relied  on  by  others,  686. 

trustee,  by,  who  is  also  beneficiary,  273. 

unauthorized  security,  in,  614. 

waiting  until  death  of  trustee  before  claiming,  686. 

wrong  investment  without  inquiry,  687. 

ACTION  [Costs], 

acceptance  of  trust  by  allowing,  in  name  of  trustee,  24. 

cestui  que  trust  may  bring,  against  all  or  any  trustees  for  breach  of 

trust,  939. 
ooUusive,  upon  fictitious  trust,  7 . 
compromise,  to  s?t  aside,  parties  to,  263. 
costs  of,  of  bankrupt  trustee,  40. 
oo-trustce,  against,  by  trustees,  226. 
discretion,  exercise  of,  after,  258,  281. 
foreign  stocks  not  retained  after,  387. 
leave  to  bring,  by  trustees,  when  required,  262. 
maintenance,  after,  452. 
mortgage,   investment   on,   after,  394. 
power  to  postpone  conversion  notwithstanding,  281. 
protection  of  settled  land,  for,  261. 
real  estate  when  sold  in,  337. 
removal  of  trustee,  for,  523. 
sale  by  trustees  before  and  after,  337. 
sale,  to  complete,  where  disability,  33. 
settlement  to  evade  eonsequenee«  of,  105. 

47 
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solicitor- trustee,  costs  of,  242. 

third  person,  by,  not  being  a  cestui  que  trust,  73. 

unnecessary,  trustee  continuing,  249,  693. 

ADDITION,  trust  funds,  to,  become  subject  to  trusts,  65. 

ADMINISTRATION, 

discretion  of  Court  as  to,  266,  525. 
limited,  267,  528. 
originating  summons  on,  265. 
testator  directing,  by  Court,  267. 

ADMINISTEATOR, 

debtor  to  estate,  takes  nothing  as  next  of  kin,  683 . 
felon's  property,  of,  6. 

purchase  of  assets  by  [Pueohase  by  Teustees],  305. 
sale  by,  after  disclaimer  by  trustees,  22. 

ADMINISTRATRIX, 

husband  or  son  of,  purchaser  of  assets  by,  305. 
trustee,  when,  75. 

ADMISSION,  payment  into  Court,  on  [Payment  into  Codbt],  533. 

ADMITTANCE  [Copyholds],  neglect  to  procure,  by  trustees,  238. 

ADULT,  advancement  of,  455. 

ADVANCEMENT, 

creditors,  in  fraud  of,  when,  107,  153. 

disclaimer  of  purchase  by  way  of,  154. 

hotchpot,  413,  455,  459. 

interest  on,  459. 

purchase  in  name  of  wife  or  child  [Resulting  Teust],  149. 

ADVANCEMENT  UNDER  POWER,  453. 
abolition  of  purchase,  efEect  of,  457 . 
adult,  of,  455. 

application  of  funds  advanced,  duties  as  to,  458. 
apprenticeship,  for,  454. 
"benefit,"  efEect  of  word,  455. 
breach  of  trust  as  to,  454,  458. 
Court,  jurisdiction  of,  where  no  power,  454. 
debts,  payment  of,  455. 
discretion  as  to,  control  of,  by  Court,  457. 
duration  of  power  of,  455. 

education,  where  maintenance  insufficient,  455. 
emigration,  for,  456. 
failure  of  purpose  of,  457. 
form  of  power  of,  453. 
furnishing,  for,  454. 
hotchpot  clause,  effect  of,  455. 
husband  of  beneficiary,  to,  456. 

income,  out  of,  where  persons  not  entitled  to  corpus,  454. 
insurance,  where  husband  advanced,  456. 
marriage,  on,  456. 
married  man,   to,  456. 
no  power,  where,  breach  of  trust,  454. 
parent  benefited  by,  to  child,  456. 
"portion"   by,    458. 
portions,  out  of,  467. 

refusal  to  make,  a,fter,  when  Court  orders,  457. 
salvage  of  infant's  estate,  by  way  of,  454. 
settlement  of  business  to  wife's  separate  use,  456. 
stated  purpose,  for,  which  becomes  impossible,  457. 
study  of  profession,  456. 
surplus  income,  out  of,  455, 
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ADVERSE  POSSESSION",  against  trustee  and  cestui  que  trust,  595. 

ADVERTISEMENT, 
claims,  for,  416. 
sale,  of,  by  trustees,  327. 

ADVICE, 

counsel's,  420. 

independent,  deed  made  without,  80. 

of  Court, 

action  for  declaration  without  accounts,  265. 

administration  action  or  summons,  266. 

custody  of  trust  property,  as  to,  236. 

debts,  as  to  getting  in,  272. 

[Improvements  and  Repairs],  347. 

mode  of  sale,  as  to,  by  trustees,  327. 

modes  of  obtaining,  266. 

originating   summons  [Originating  Summons],  265. 

protection  of,  trustees  entitled  to,  342. 
solicitor's,  pTOtection  of,  274. 

ADVOWSON, 

purchase  of,  by  trustees,  407. 
transfer  to   trustees,   199. 

AFTER-ACQUIRED  PROPERTY,  covenant  to  settle  [Covenant],  134. 

AGENT  [Delegation],  212. 

action  against,  for  breach  of  trust,  229. 

advantage  gained  by,  310. 

appointment  of,  by  trustees,  proof  of,  332. 

attachment,  is  a  trustee  for  purpose  of,  541. 

breach  of  trust,  participation  in,  by,  229 . 

disclaiming  trustee  may  act  as  agent  to  cestui  que  trust,  24. 

disclosure,  duty  of,  311. 

employment  of,  by  trustees,  212. 

evidence  of  terms  of  appointment  of,  147. 

fiduciary,  pleading  Statute  of  Limitations,  607. 

following,  right  of,  as  against,  566,  571. 

improper  sale  by,  325. 

interest,  concealment  of,  by,  311. 

interest,  liability  of,  for,  648. 

lease,  taking,  from  principal,  322. 

money  left  with,  213. 

non-employment  of,  no  ground  for  allowance  to  trustee,  240. 

parol  appointment  of,  147. 

possession  of  [Statute  of  Limitations],  609. 

principal  at  arm's  length,  312. 

principal  liable  for  breach  of  trust  of,  229. 

principal  selling  to,  in  ignorance  of  facts,  311. 

purchase  by  [PuEfTHASE  ]?Y  Trustee],  310. 

remuneration  of,  212. 

renewal  of  lease  by,  of  trustee,  163. 

rents  received  by,  for  unknown  heir,  26. 

re-purchase  by,  after  sale  to  stranger,  312. 

resulting  trust  on  purchase  in  name  of,  147. 

scope  of  business,  employment  within,  212. 

secret  commission  paid  to,  311. 

secret  valuation,  obtaining,  310. 

suppressio  veri  by,  311. 

trust  property  in  hands  of,  liability  for,  169. 

trustee  for  sale  buying  through,  301. 

ALIEN, 

property,  right  to  hold,  632. 

trustee,  as,  appointment  of,  497. 

47(2) 
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-\iIENATION, 

condition,  against  [Conditions],  651. 

new  trustees,  exercise  of  power  to  appoint,  after,  487. 

restraint  on,  synonymous  with  restraint  on  anticipation,  476. 

ALLOWANCE, 

constructive  trustees,  to,   170. 
just  allowances,  170. 

AXJilALS,  trust  for,  8. 

ANNUITY, 

alienation,  until,  gift  of,  656. 

appropriation  for,  252. 

arrears  of  [Statute  of  Limitations],  606. 

costs  where  trustees  have,  for  trouble,  243,  698. 

investment  in  purchase  of,  388. 

legal  estate  passes  by  charge  of,  16. 

price  of,  to  annuitant,  power  to  pay,  251,  252. 

receiver  cannot  buy,  charged  on  estate,  317. 

rents,  payable  out  of,  16. 

rule  in  Howe  v.  Bartinouth,  where  charge  of,  291. 

sale  or  mortgage,  to  pay,  16. 

trouble,  for,  duration  of,  243. 

APPEAL, 

for  costs,  699. 

trustee  not  bound  to,  without  indemnity,  .544. 

trustees,  by,  costs  of,  698. 

APPOLN'TilENT, 

appointees  or  their  trustees,  whether  entitled  to  payment,  413,  414. 

invalid,  confirmation  of,  by  person  entitled  in  default,  66. 

3Ialins'  Act,  made  after,  under  powers  before,  6. 

of  new  trustees  [New  Teustees],  imperfert,  acting  under,  26. 

payment  by  trustees  according  to,  414. 

power  of  [Po'miE  op  Appointsient]  . 

special  power,  pajinent  under,  414. 

APPEOPEIATION, 
annuity,  for,  252. 
cestuis  que  trust,  as  between,  566. 
consulting  cestui  que  trust  as  to,  eifect  of,  421, 
contingent  legacies,  for,  298,  421. 
Court,  by,  to  answer  future  legacies,  421. 
deferred  legacy,  of,  to  be  taken  for  better  or  worse,  422. 
deterioration  of  securities  after,  421. 
Land  Transfer  Act,  under,  421. 
legaej-  or  share  of,  what  is,  421. 
power  to  postpone  or  retain,  effect  of ,  422 . 
settled  legacies,  for,  252,  421 . 
several  legacies,  for,  421. 

specific,  rule  as  to,  with  regard  to  following,  566. 
subsequent  sale  of  investment  appropriated,  421. 
trust  legacy,  of,  by  executor,  effect  of,  25. 
unauthorised  investment,  of,  bad,  when,  422. 
unlimited  shares,  of,  as  share  of  estate,  liability  where,  385. 

ASSENT,  to  trust-legacy,  executor  becomes  trustee  by,  25. 

ASSIGNMENT, 

chose  in  action,  of,  before  Judicature  Act,  61. 

delegation  of  trust  by,  to  sole  trustee,  229. 

equitable  interests,  of  [VoLrNT.4EY  Teusts],  51. 

expectancy,  of,  53. 

lease,  of  equitable  right  to,  53. 

notice  of,  to  trustees,  553. 
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ASSl  G  i^M^Wr—contimied. 
residue,  of  share  of,  52. 
reversion,  of,  52. 

specific  performance  of,  of  chose  in  action,  31 
voluntary,  51. 

ASSIGNS,  performance  of  trusts  by,  33,  34. 

ATTACHMENT,  538—542. 

administrator,  of,  541. 

agent  liable  to,  541. 

appeal  as  to,  542. 

auctioneer  liable  to,  541. 

bankruptcy,  after,  541. 

cesser  of  fiduciary  position,  541. 

compromise,  person  becoming  trustee  under,  540. 

co-trustee,  permitting  misapplication  by,  540. 
f^'^ltl^'  ^^^^'  "■  *  ^^■''  ""*^^'''  °^  ^''"^*'*  ordered  to  pay  in  money, 

difference  of  price  of  stock,  no  order  as  to,  539. 

discretion  as  to,  under  Debtors  Act,  1878... 539. 

executor,  of,  541. 

fiduciary  persons  liable  to,  641. 

fraud,  540. 

getting  in  trust  money,  default  in,  not  case  for,  540. 

health,  bad,  a  ground  for  not  issuing,  540. 

imprisonment  limited  to  one  year,  538. 

interest,  no  order  for,  as  to,  539. 

Irish  Court,  under  order  of,  539. 

married  women,  against,  538. 

motion  or  summons,  whether  by,  542. 

notice  of  motion  for,  542. 

part  only  of  sum  in  possession  of  trustee,  639. 

partner,  of,  541. 

personal  service  of  order  to  pay  necessary,  540.  • 

"possession  or  control"  within  statute,  meaning  of,  539. 

privilege  no  protection  against,  §40. 

receiver,  of,  541. 

receiving  order  after,  541. 

release  from,  542. 

stock,  non-transfer  of,  538. 

AUCTION, 

abortive,  sale  after,  327,  337. 
sale  by,  by  trustees,  325. 
trustee  for  sale  buying  at,  302. 

AUCTIONEER, 

attachment,  liable  to,  as  trustee,  541. 

cesser  of  employment,  after,  may  buy  estate,  318. 

constructive  trustee,  168. 

employment  of  [Deleqatiox],  222. 

purchase  by,  on  sale  by  mortgagee,  308. 

trustee,  who  is,  commission  not  chargeable  by,  246 . 

wilful  default  by  leaving  money  in  hands  of,  670. 

AUDIT,  right  of  trustee  or  beneficiary  to  require  official,  529. 

AUDITOR  named  by  testator  must  be  employed,  229. 


BAILEE, 

following,  right  of,  as  against,  567. 
gratuitous,  trustee  is,  of  trust  property,  233. 
gross  negligence,  liable  for,  233. 

BAILIEIT,  employment  of  [Delegation],  221,  246. 
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BANK  OF  ENGLAN^D,  vesting  order  binding  on,  520. 

BANK  STOCK,  investment  in  English  or  Irish,  374. 

BANKEE, 

account  at,  in  name  of  all  trustees,  217. 

advances  by,  to  trustees  after  notice  of  trust,  571. 

agent,  acting  as,  217. 

balances,  leaving  too  large,  with,  217. 

broker,  employment  of,  as,  215. 

change  in  constitution  of  firm,  216. 

change  of  investment,  leaving  money  with,  pending,  216. 

customer,  not  a  trustee  for,  but  only  debtor,  569. 

following  funds  against,  with  notice  of  trust,  566,  570. 

money  at  [Declaeation  op  Tansi],  61,  63,  64. 

new  trustees,  pending  appointment  of,  leaving  money  with,  216. 

notice  of  breach  of  trust  to  [Notice],  232. 

notice  of  trust,  570. 

policy  moneys,  receipt  of,  217. 

premature  deposit  with,  217. 

robbery  of  trust  property  in  custody  of,  234. 

solvency  of,  217. 

temporary  deposit  with,  216. 

testator's,  continuing,  229. 

trust  account,  notice  that  account  is,  232,  570. 

trustee,  interest  chargeable  by,  246. 

Trustee  Act,  payment  in  under,  by,  428. 

trust  money  deposited  with  [DELEOATioisr],  216. 

undue  delay  in  withdrawing  deposit,  217. 

BANKEUPT  TRUSTEE,  37-^1.     See  BANKEUPicy. 

BANKBUPTCY, 

accession  to  trust  for  creditors  after,  85. 

accumulation,  direction  for,  after,  453. 

accumulations,  proof  for,  39. 

act  of,  settlement,  when.  111. 

act  of,  trust  for  creditors  is,  92. 

annulment,  proof  for  composition  after,  41. 

assignment  to  evade,  142. 

attachment  of  trustee  after,  541. 

beneficial  interest  of  trustee  only  passes  on,  37. 

breach  of  trust,  loss  by,  proof  of,  in,  673. 

breach  of  trust  may  be  repaired  on  eve  of,  38. 

cestui  que  trust  may  prove  in  trustee's,  38. 

condition  to  evade  [Couuition],  653—662. 

conveyance  to  evade,  179. 

costs  of  trustee  after,  40. 

co-trustees,  proof  by,  40. 

creditor's  deed,  after,  rights  of  bankruptcy  trustee,  92. 

debt  not  released  by  discharge,  proof  notwithstanding,  40. 

equitable  tenancy  for  life  of  trustee,  impounding,  39. 

firm  liable  for  breach  of  trust,  proof  against  joint  and  separate 

estates,  40. 
following  trust  property  in  cases  of  [Following],  564,  574. 
forfeiture  on,  653. 

injunction  to  restrain  bankrupt  trustee  from  getting  in  assets,  546. 
inquiry  as  to  debt  due  to  trustee,  39. 

interest  on  money  used  by  trustee  in  trade,  proof  for,  in,  39. 
legal  tenancy  for  life  of  trustee,  impounding,  39. 
life-interest  with  trust  over  after,  goes  to  trustees,  453. 
maintenance  after,  where  no  life  interest  [Condition],  452. 
money  used  in  trade,  proof  for,  39. 

order  and  disposition  of  trustee,  trust  estate  is  not  in,  37. 
proof  by  trustee,  278. 
proof  in  trustee's,  38. 
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BANKRUPTCY— co«!!i;i  tied. 

receiver  appointed  on  trustee's,  531. 

removal  of  trustee  on,  504. 

remuneration  of  trustee  in,  246,  247. 

reputed  ownership  of  trustee,  trust  estate  not  in,  37. 

reservation  of  interest  untU,  void  under  13  Eliz.  u.  5.!. 104. 

retirement  of  trustee  on,  37. 

separate  estate  of  partner-trustee  liable  for  breach  of  trust,  673. 

settlement  in  fraud  of  laws  of,  107. 

set-off  of  debt  as  between  trustees,  39. 

trust  property  unaffected  by  trustee's,  37,  621. 

unfitness  of  trustee  on,  37. 

who  should  prove  for  breach  of  trust,  39. 

wife's  furniture,  when  not  affected  by  husband's,  38. 

BARE  TRUSTEE, 

married  woman  ordered  to  convey  is,  30. 
meaning  of,  29. 
price  paid,  after,  vendor  is,  33. 
purchase  of  trust  estate  by,  304. 
vendor,  unpaid,  is  not,  30,  32. 

BEARER  SECURITIES,  217,  236. 

BENEFICE,  donative,  trust  of,  202. 

BENEFICES  ACT,  1898... 202. 

BENEFICIARY  [Cestl-i  que  Trust],  definition  of,  2. 

BID,  LIBERTY  TO,  trustee  for  sale,  to,  302. 

BILL, 

costs  of,  to  protect  settled  land,  261. 

injunction  to  restrain  trustees  assenting  to,  262. 

opposition  to,  costs  of,  262. 

opposition  withdrawn  to,  money  received  for,  to  be  settled,  174. 

BILL  OF  SALE, 

declaration  of  trust  is,  when,  68. 
trust  for  creditors,  when,  84. 

BLENDING  TRUST  FUNDS  [Followlvg],  563,  570. 

BOND, 

declaration  of  trust  by,  44. 

voluntary,  legacy  by  obligee  no  satisfaction  of,  68. 

BONX'S,  capital  or  income,  whether,  287. 

BORROWER,  of  trust  funds,  liable  for  interest  not  for  profits,  251. 

BREACH  OF  TRUST,  .      . 

accounts,  right  to,  of  cestui  que  trust  concurring  in,  52b. 
accounts  under  Order  XV.  not  ordered  where,  528. 
accumulations,  proof  in  respect  of,  39. 
acquiescence  in  [Acquiescence],  686. 
advancement,  as  to,  454,  458. 
agent,  when  suable  for,  229 — 233. 
all  or  some  trustees  may  be  sued  for,  672. 
appropriation,  by,  bad  [Appeopri.4TIOn],  421. 
bankrupt  partner's  separate  estate  liable  for,  673. 
bar  of  remedy  for,  under  Trustee  Act,  1888,  s.  8. ..617—622. 
beneficial  interest  of  trustee,  where  debtor  to  estate,  681. 
cestui  que  trust's  concurrence  in,  does  not  absolve  trustee  trom  suing, 
544. 
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BREACH  OF  TUV ST— continued. 
oompromise,  improper,  by,  262. 

concurrence  in,  by  cestui  que  truat,  bars  right  to  sue,  685. 
condition  of  sale,  objection  tliat  it  is  a,  324. 
consequential  damage,  668. 
contribution  as  between  trustees,  40,  680. 
conversion  of  atoolc,  dissent  from,  when,  381. 
costs  of  action  for,  688—703. 
costs  of  bankrupt  trustee  of  action  to  repair,  40. 
costs  paid  by  trustee  guilty  of,  not  refunded,  232. 
co-truetee,  default  by,  no  defence,  667,  669. 
death  of  trustee,  consequences  arising  after,  668. 
debtor  to  trust  with  notice  of  intended,  278. 
deceased  trustee,  liability  of,  674. 
declaration  of  trust  of  property  devoted  to  repair,  67. 
deeds,  not  calling  for,  or  parting  with,  434. 
default  in  getting  in  trust  estate,  669. 
defences  to  actions  for,  667. 
denial  of  profit  made,  667. 
depreciation,  liability  for,  668. 
depreciatory  conditions,  when,  330,  331. 
devise  of  truat  estate  by  survivor,  whether,  34. 
discharge  of  bankrupt  trustee  guUty  of,  40. 

doubtful  construction,  cases  of,  trustees  acting  on  own  opinion  in,  250. 
equitable,  not  legal,  tenancy  for  life  of  trustee  liable  to  satisfy,  39. 
estate  of  deceased  trustee  liable  for,  674. 

following  assets  into  hands  of  legatee  under  dead  trustee's  will,  676. 
following,  in  cases  of  [Following],  564. 
fraudulent,  release  after  bankruptcy,  of,  40. 
gain  to  trust  estate,  no  defence,  668. 
gratuitous  nature  of  office  no  excuse  for,  240. 
ignorance  of  outstanding  right,  205. 
impounding  trustee's  beneficial  interest,  682. 
improper  sale  of  stock,  proof  in  bankruptcy,  38. 
improving  estate,  no  defence,  668. 
inaction,  no  defence,  669. 
indemnity  clause,  general,  no  defence,  668. 
infant,  whether  liable  for,  685. 
informal  appointment  of  trust  does  not  excuse,  26. 
injunction  against  intended,  545. 
inquiry  as  to  acts  not  expressly  authorised,  252. 
interest  on  loss  by  [Interest],  550. 
joint  and  several,  liability  for,  ia,  672. 
joint  sale  with  others,  when,  333. 
loss  from  original  wrong  investment,  668 . 
married  woman  trustee,  by,  230,  677. 
money  used  in  trade,  proof  for,  39. 
mortgage  of  short  leaseholds  without  power  is,  391. 
negligence,  active  or  passive,  669. 

new  trustees,  liability  for  neglect  of  inquiry  by,  205,  206. 
non-investment,  by,  remedy  for,  372. 
originating  summons,  on,  case  of,  not  decided,  265,  670. 
partners  liable  for,  proof  against  joint  and  separate  estates,  40,  674. 
passive  negligence,  669. 

pa,yment  into  Court  on  admission  after  [Payment  into  Couet],  533. 
personal  security,  investment  on  [Personal  Seooeity],  388. 
pleading,  666. 

pleas  in  bar  of  right  of  cestui  que  trust,  667. 
preventing,  not,  by  co-truatee,  223,  227. 
primary  liability,  no,  for,  672. 

promoter  guilty  of  fraudulent,  not  released  by  bankruptcy,  40. 
proof  in  bankruptcy  for  loss  by,  38,  39,  673. 
purchase  of  real  estate  without  power,  is,  402,  405. 
purchaaer'a  duty  to  aee  sale  is  not,  324. 
receipt  of  rents,  misappropriation  by  co-trustee  after,  liability  for, 

receiver  appointed,  where,  631. 
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recouping  loss  by,  before  taking  beneiioial  interest,  39. 

remote  consequences  of,  liability  for,  668. 

repair  of,  on  eve  of  banlcruptcy,  38. 

repair  of,  out  of  other  part  of  trust  estate,  568. 

request  by  cestui  que  trust  disregarded,  whether  affects  liability  for, 

274,  276,  279. 
retirement,  when,  intended,  183. 
sales  which  are  in,  and  unenforceable,  323. 
simple  contract  debt,  675. 
solicitor,  when  suable  for,  229j  230. 
speculating  witli  estate,  252. 

state  of  investment  of  estate,  neglect  to  inquire  as  to,  205,  206. 
stranger  paying  to  one  trustee,  liable  for  loss,  207. 
tenant  for  life  by,  under  Settled  Land  Acts,  359. 
third-party  notice,  as  to  indemnity  by  co-trustee,  682. 
trustee  de  son  tort,  by,  25,  26,  206. 
unauthorised  investment,  remedy  for,  373. 
unknown,  cestui  que  trust,  trustee  not  excused  because,  26. 
voluntary  trustee  guilty  of,  4,  72,  667. 
waiver  of,  677,  685. 

wasting  securities,  not  getting  in,  288,  292. 
who  should  prove  for  in  trustee's  bankruptcy,  39. 
wilful   default,  669. 
wrong  investment,  remedy  for,  373. 
wrong  payment  is,  418. 

BEOKEE, 

deposit  with,  pending  investment,  388. 
employment  of  [Delegation],  214. 
following,  right  of,  as  against,  566,  571. 

BUILDING,  capital  money,  application  of,  to,  347,  348. 

BUILDING  SOCIETY,  investments  by,  378. 

BUSINESS, 

application  by  creditor  to  be  paid  out  of  assets,  285. 

by  trustees,  carried  on,  281. 

continuing,  only  for  liquidation,  281. 

conversion  into  company,  281. 

creditors,  rights  of,  when  trustees  carry   on,  282 — 285. 

debts  are  not  testator's,  but  of  trustees  who  carry  on,  282,  283. 

direction  to  continue,  may  prevent  getting  in  funds,  273. 

executors  with  power  to  carry  on,  renouncing,  285. 

indemnity  of  trustees  extends  to  assets  used  in,  284. 

limited  company,  conversion  of  testator's,  into,  281. 

limited  power  to  carry  on,  285. 

losses,  incidence  of,  286. 

mortgage  by  trustees  under  power  to  increase  capital  in,  285. 

outstanding  capital  in,  right  to  profits  on,  280. 

personal  liability  of  trustees  carrying  on,  282. 

premises  and  plant,  occupation  of,  by  trustees,  282. 

proof  for  money  used  by  bankruijt  trustee  in,  39. 

residue  including,  when  tenant  for  life  takes  profits,  281. 

rule  in  Eowe  v.  Dartmouth  applies  to,  291. 

subrogation  of  creditors,  283,  284. 

unauthorised  carrying  on  of,  285. 


CALLS, 

remainderman  paying,  not  entitled  to  sale,  385. 
tenant  for  life  recouped  payment  of,  385. 
trustee  paying,  279. 

CANCELLATION  [Setting  Aside],  106. 
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CASH  UNDER  CONTROL  OF  COURT,  investments  authorised  for,  377. 

CAUTION,  required  of  trustees,  extent  of,  249. 

CERTAINTY, 

objects,  of,  of  trust,  7,  113. 
property  of,  in  trust,  7,  113. 

CESTUI  QUE  TRUST, 

action  by,  against  stranger  debtor  to  trust,  545. 

agent  named  by  testator  not  a,  228,  229. 

assign  of,  debtor  to  trust,  cannot  take,  676. 

assigns  of,  rights  of,  409. 

barred  by  delay  of  trustee,  544. 

breach  of  trust  at  instance  of,  does  not  absolve  trustee  from  suine, 
644.  ^ 

co-cestui  que  trust  cannot  sue,  concurring  in  breach  of  trust,  677. 

conduct  of,  gifts  dependent  on,  256. 

consulting,  in  matters  of  discretion,  250. 

cut  down  interest  of,  discretion  to,  256. 

debtor  to  estate  must  satisfy  debt  before  taking  share,  412,  675. 

definition  of,  2. 

disqualification  of,  to  call  for  exercise  of  discretion,  256. 

estate  of,  2. 

fictitious,  7. 

furniture  in  possession  of,  liability  of  trustees  as  to,  234. 

impounding  interest  of  [Impounding],  675. 

indebted  to  estate,  675. 

jewels,  settled,  possession  of,  234. 

lease  by,  good  against  tenant,  433. 

mortgage-money,  of,  if  trustee  bankrupt,  must  be  party  to  fore- 
closure [Paeties],  39. 

mortgagee  under  trust  to  raise  money  is  not,  344. 

notice  to  quit  given  by,  433. 

name  of  trustee,  suing  in,  276. 

possession,  giving,  to  [Possession],  431. 

possession  of  [Statute  of  Limiiations],  594. 

premiums  paid  by,  lien  for,  672. 

proof  in  bankruptcy  of  trustee  by,  38. 

proof  of  debt  by,  with  trustee,  if  absolutely  entitled,  544. 

purchase  by  trustee  from,  303. 

refunding  by  paid  [Refunding],  416. 

refusal  of  trustee  to  sue  does  not  affect,  544. 

representatives,  of,  410. 

request  by,  to  get  in  debts,  274,  276. 

request  for  conveyance  by,  from  bare  trustee,  30. 

third  person,  not  a  party,  when  a  [Contract],  74,  76. 

title  of,  trustees  raising  doubts  as  to,  409. 

trustee,  appointing,  494. 

trustee's  name,  leave  to  use  in,  to  recover  trust  property,  544. 

unknown,  trustee  liable,  though,  26. 

voting,  right  of,  434. 

withhold  income,  discretion  to,  from,  256. 

CHARGE, 

debts  or  legacies,  of  [Statute  of  Limitations],  604. 
land  partly  purchased  with  trust  money,  upon,  568. 
trust  distinguished  from,  139,  665. 

CHARITY, 

blending  funds  by  trustees  of,  569. 

death  of  trustee  before  exercising  discretion  as  to,  255 

illegal  trust  for,  201. 

perpetuity,  not  a,  642. 

secret  trust  for,  161. 

Statute  of  Frauds  affects,  43. 

subscriptions  to  local  charities,  251. 

trustees,  majority  of,  may  act,  211. 
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CHATTELS, 

custody  of,  234. 

executory  trust  of,  130. 

following,  subject  to  a  trust,  572. 

inrentory  of  settled,  234. 

parol  trust  of,  when  enforced,  42. 

resulting  trust,  presumption  against,  from  gift  of,  145. 

specific  performance  as  to,  not  enforced,  572. 

to  go  as  realty,  131. 

trust  of,  enforceable,  572. 

trust  of  [Statute  of  Limitations],  597. 

13  Eliz.  0.  5,  are  within,  100. 

27  EUz.  c.  4,  does  not  apply  to,  93. 

CHEQUE, 

alteration  of,  by  one  trustee,  224. 

authority  to  one  trustee  to  draw,  224,  225. 

indorsement  of  trusts  upon,  65. 

proceeds  of,  declaration  of  trust  of,  65. 

signature  of,  by  all  trustees,  224. 

signing,  at  request  of  co-trustee,  without  inquiry,  224. 

CHILD-BEAEING  [WOMAK  PAST], 

change  of  investment  on  application  of,  382 . 

illegitimate  children,  trust  for,  of,  190. 

restraint  on  anticipation,  whether  removed,  where,  481. 

CHILDREN, 

adopted,  purchase  in  name  of,  149. 

custody  of,  under  separation  deed,  195. 

en  ventre,  illegitimate,  186. 

future  marriage,  of,  are  volunteers,  97. 

illegitimate  [iLLEQimiATL:  Childuen],  186. 

illegitimate,  purchase  in  name  of,  149. 

purchase  in  name  of  [EesultesT.  Trust],  144,  149. 

trustee  for  sale  buying  in  name  of,  301. 

undue  influence  of  parent  over,  80. 

widower's,  are  volunteers,  95. 

CHOSE  IN  ACTION, 

assignment  of,  before  and  since  Judicature  .Vet,  51. 

equities,  purchaser  takes  subject  to,  585. 

legal  title  to,  acquired  by  notice,  71. 

vesting  order  of,  520. 

volunteer's  equitable  title  to,  complete  without  notice,  70,  71. 

CHUECH, 

ornaments  of,  trust  as  to,  204. 
trusts  for  monument  in,  8,  204. 

CLIENT,  purchase  from  [Purchase  by  TitDsxrEs.  &r.],  313. 

CLUB,  proprietary,   no  jurisdiction   as  to,   7. 

COHABITATION,  trusts  with  reference  to,  184,  185. 

COLL.VTERALS  are  volunteers,  97. 

COLONIES,  Trustee.  Aets,   application  of,  to,  507. 

COMMISSION, 

legacy  to  purchase,  failure  of,  457. 
rents,  on  receipt  of,  241,  243,  245. 

COMMITTEE,  purchase  of  lunatic's  estate  by,  317. 
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COMMUTSnCATION, 
secret  trust,  159. 

stranger,  of  trust  in  favour  of,  62. 
transferee,  to,  unnecessary,  154. 
voluntary  trust,  of,  to  donee  unnecessary,  70. 
wife  or  child,  to,  of  advancement,  unnecessary,  154. 

COMPANY  [Shabbs], 

business  of  testator,  trustees  cannot  convert  into,  281 . 
dissolved  company,  515. 
trust  company,  495. 
trustee  of  shares  for,  385. 
trusts  not  recognised  by,  210. 

COMPENSATION, 

delay  in  conversion  of  wasting  securities,  for,  297. 
misdescription,  for,  on  sale  by  trustees,  324,  337. 

COMPOSITION, 

alienation,  is  an,  under  condition,  658. 
majority  of  trustees  accepting,  271. 

COMPROMISE,  262. 

action  to  set  aside  invalid,  parties  to^  263. 

approval  of,  in  absence  of  some  of  the  parties,  264. 

approval  of,  on  originating  summons,  264. 

bona  fide,  by  trustees  must  be,  262. 

breach  of  trust,  when  it  may  be,  262. 

co-trustee  or  co-executor,  with,  262. 

Conveyancing  Act,  s.  37,  under,  271. 

debts,  of,  271. 

family  solicitor,  by,  264. 

infanta  intere.?ted,  -where,  sanction  of  Court  required,  263. 

majority  of  trustees  cannot,  263. 

originating  summons  to  approve,  264. 

power  by  will  to,  does  not  oust  jurisdiction,  262. 

public  trustee,  by,  717. 

refusal  by  trustee  of,  277. 

restraint  on  anticipation,  removal  of,  for,  479. 

sanction  of  Court,  how  obtained,  264. 

setting  aside,  266. 

subsequent  action  as  to  claim  not  disposed  of  by,  264. 

sui  juris,  all  persona,  must  assent  to,  262. 

Trustee  Act,  1893,  s.  21,  under,  262. 

CONCEALilEjS'T,  trustee  for  sale,  by,  of  facts,  302. 

CONCURRENCE, 

breach  of  trust,  in  [Beeach  of  Teust],  685. 
married  woman,  of,  in  breach  of  trust,  677. 

CONDITIONS, 

acceleration  of  remainders  on  breach  of,  663. 

active  and  passive  alienation,  657,  658. 

advice,  taking,  &c.  no  breach  of,  as  to  alienation,  660. 

against  alienation,  651. 

alienation,  in  restriction  of,  void,  651. 

alienation  under  gift  on,  what  is,  653 — 665. 

annuity  untU  alienation,  gift  of,  656. 

annulment  of  bankruptcy  curing  alienation,  662. 

anticipation  is  alienation,  659. 

arrears  of  income,  assignment  of,  no  alienation,  661. 

attempt  to  assign,  660. 

breach  of  trust,  against  objection  that  sale  is,  324. 

bankruptcy  laws,  evading,  653. 

bankruptcy,  gift  over  on,  bad,  653. 

cesser,  provision  for,  of  interest,  663. 

cessio  bonorum  is  alienation,  657. 
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composition  is  alienation,  658. 

continuing  interest  after  bankruptcy,  655. 

contracts  of  donee,  evading  liability  on,  652. 

covenant  to  pay  to  trustees  on  bankruptcy,  bad,  653. 

covenant  to  settle,  661. 

Crown  may  annex,  against  alienation,  652. 

depreciatory  [Sale  xjndee  Tkust  or  Power],  330. 

discretionary  trusts  for  maintenance  after  bankruptcy,  i^'2,  655. 

disputing  wiU,  as  to,  664. 

duty  of  trustees  as  to  payment,  663. 

equitable  charge,  though  chargee  disclaims,  is  alienation,  659. 

equitalile  or  legal  interest,  as  to,  651. 

estate  tail,  restriction  on  right  to  bar,  651. 

execution,  t^iken  in,  657. 

felony  does  not  operate  as  alienation,  658. 

foreign  insolvency  is  alienation,  658. 

futurity,  words  of,  effect  of,  661. 

gift  over,  ineffectual,  effect  of,  663. 

gift  over   unnecessary  on,  663. 

in  invituni,  proceedings,  no  alienation,  656. 

insolvency,  what  is,  within,  against  alienation,  659. 

inspectorship   deed  is   alienation,  660. 

interference  with  trustees,  against,  664. 

intestacy,  consequences  of,  evading,  652. 

involuntary  alienation  in  favour  of  particular  creditor.  654. 

"legal  disability,"  657. 

limited,  as  to  time,  if  restricts  alienation,  void,  652. 

marriage,  restricting,  void,  261. 

marriage  settlement,  in,  interest  until  bankruptcy,  654. 

marriage  settlement,  reservation  of  life  interest  no  alienation,  661. 

offer  to  sell,  not  alienation,  660. 

operation  of  law,  alienation  by,  657. 

option  to  pui'chase  at  given  price,  653. 

partial  restriction  on  alienation,  when  good,  652. 

particular  persons,  against  alienation  to,  653. 

personal  enjoyment,  requiring,  alienation  where,  657. 

petition  in  bankruptcy,  filing,  is  alienation,  658. 

portion,  as  to  settling,  468. 

power  of  attorney  to  receive  income,  when  alienation,  659. 

raising  rent,  against,  652. 

real  or  personal  estate,  as  to,  651. 

receipt,  beneficiary  unable  to  give,  test  of  alienation,  663. 

reversion,  on  alienation  of,  void,  651. 

reversionary  restricted  life  interest,  when  forfeited,  660. 

sale  without  re-investing  in  land,  653. 

substantially  against  alienation,  bad,  652. 

testamentary  power,  forbidding  exercise  of,  652. 

third  party  settling  property  to  go  over  on,  654. 

trust  imported  by,  665. 

twenty-one,  restrictions  beyond,  653. 

vested  interests,  on,  after  twenty-one,  when  void,  653. 

voluntary  assignment  by  donee,  gift  over  on,  654. 

voluntary  gift  may  be  subject  to,  70. 

volunteer,  settlor  may  enforce,  against,  70. 

warrant  of  attorney  an  alienation,  when,  660. 

CONDITIONS  OF  S  \LE  [Coxdition-:  Sale;   Settled  Lvnd  Act]. 

CONDUCT, 

acceptance  of  trusts  by,  24. 

disclaimer  by,  19. 

declaration  of  trust,  with,  inconsistent,  59. 

CONFIRMATION, 

client,  by,  of  purchase  by  solicitor,  316. 
contemporaneous,  318. 
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knowledge  necessary  to,  83,  318. 
pressure,  under,  318. 
purchase,  of,  by  trustee  and  others,  318. 
voluntary  settlement,   of,   83. 

(DONFOEMITY,  receipt,  joining  in,  for,  225. 

CONSENT, 

alienation,  after,  329. 

bankruptcy,  after,  329. 

impounding  interest  of  cestui  que  trust  wrongfully  giving,  67S. 

infant,  by,  dispensed  with,  329. 

investment,  to,  390. 

condition  not  to  give  consent,  390. 

infant,  by,  390. 

prospective  consent,  390. 

refusal  of,  390. 

strictly  construed,  390. 

subsequent  consent  with  acquiescence,  390. 

Truster-  Act,  preserved  by,  390. 
investment  under  Settled  Land  Acts,  362. 
marriage,  to  [PowEE  TO  Consent  to  Majieiaqe]. 

accepting  trustees,  by,  21. 

condition  as  to,  for  taking  portion,  468. 

condition  precedent,  260. 

conditional,  260. 

conduct,  by,   260. 

fraud  inducing,  261. 

pressure  to  obtain,  261. 

refusal  of,  261. 

subsequent,  261. 

withdrawal  of,  261. 

written,   260. 
new  trustees  to  act,  of,  506. 

sale  by  trustees,  to  [Saie  undee  Tedst  oe  Powee],  328. 
sale,  to,  by  tenant  for  life,  effect  of,  on  rule  in  Rowe  v.  Dartmouth, 

29S. 
sale  under  Settled  Land  Acts,  to  [Settled  Land  Acts],  368. 

CONSIDERATION, 

abandonment  of  claim,  9.5. 

covenant  not  benefiting  grantor  is  not,  96. 

covenant  to  pay  debts  of  grantor,  95. 

discharge  of  mortgage,  covenant  for,  95. 

evidence  of,  99. 

expenditure  increased,  95. 

failure  of,  98,  144. 

fraudulent  marriage,  101. 

"good,"  under  27  Eliz.  o.  4,  meaning  of,  93. 

unmoral,  184. 

lease,  undertaking  covenants  in,  96. 

marriage,  96. 

marriage,  persons  not  within,  69,  97. 

meritorious,  94,  101. 

nominal,  145. 

post-nuptial  settlement,   mutual  bargain  mav   import   valuable,   99. 

procuring  third  party  to  release  rights,  96. 

quantum  of,  within  27  EUz.  c.  4... 94. 

religion,  against,  184. 

several  deeds  connected,  some  voluntarv,  together  for,  99. 

small,  amounting  to  fraud,  94,  100. 

solicitor  buying  from  client,  on,  315. 

stranger,  grant  to,  without,  145. 

subsequent  events  importing,  into  voluntary  deed,  100. 

surety,  becoming,  for  grantor,  96. 
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third  person  supplying,  99. 
trust  does  not  require,  4. 

trustee  declaring  trust  without,  liability  of,  4. 
untruly  stated,  104,  315. 

"valuable  "  within  27  EUz.  c.  4,  meaning  of,  100. 
volunteers  may,  by  contract,  be  within,  97. 
13  Eliz.  0.  5,  applies  to  settlements  for,  100. 

CONSIGNEE,  following,  right  of,  as  against,  567. 

CONSTRUCTIVE  TRUSTS,  162—177. 

acci-etion  to  trust  property,  of,  162,  173. 
ag-ent"!  chargeable  with  receipt  of  trust  propcrt}',  169. 
bar  of  [Statute  of  Limitations],   592,  598. 
contracts  bv  directors  raising,  169. 
definition  of,  162. 
directors  [Dlrectoes],  175. 
executor,  165. 

land  abroad,  as  to,  enforced,  635. 

manor,  enfranchisement  money  I'eceived  by  tj?nant  for  life  of,  174. 
mortgagee  is  a  constructive  trustee,  when,  174. 
notice  of,  unnecessary  against  purchaser,  589. 
policy  moneys,  of,  173. 
promoters  [Peojiotees],   175. 
renewal  of  lease  in  trustee's  name,  163 — 177. 
acquiescence  in,  bar  of,  171. 
additional  land  in  renewed  lease,  170. 

administrator,  renewal  by,  165. 

assigimient  of  new  lease,  order  for,  171. 

charge  for  improvements,  171. 

charges  on  leasehold  interest,  where  trustee  buys  fee,  172. 

charges  on  renewed  lease,  170. 

custom,  renewable  by,  purchase  by  trustee  of  lease,  172. 

direction  in  settlement  to  renew  in  particular  manner,  167. 

ecclesiastical  lease,  refusal  to  renew,  duty  of  trustee  on,  172. 

equities  of  old  lease  survive,  171. 

executor,  renewal  by,  165. 

executor  de  son  tort,  renewal  by,  164. 

expenses,   allowance   of,   170. 

expiring  lease,  renewal  of,  170. 

general  power  of  appointment  in  tenant  for  life  who  renews, 

"  effect  of,  167. 

guardian,  renewal  by,  163. 

identity  of  rent  or  term,  170. 

impossible,  renewal  becoming,  172. 

indemnity  against  covenants,  171. 

joint  lessee,  renewal  by,  167. 

just  allowances,   170. 

leasehold  reversion,  purchase  of,  172. 

lien  for  expenses  and  interest,  171. 

Limitations,  Statute  of,  does  not  save  rights  of  remainderman, 
166. 

mesne  profits,  order  for,  171. 

mortgagee,  renewal  by,  163. 

mortgagor,  renewal  by,  163. 

next  of  kin,  by,  165. 

occupation  rent  payable,  when,  166. 

parol  evidence  as  to  intention  to  renew  for  another's  benefit,  172. 

partners,  renewal  by,  168. 

permanent  improvements,  allowance  for,  166,  170,  171. 

purchaser  with  notice  of,  affected  by,  l70. 

refusal  of  lessor  tn  renew,  164,  172. 

reversion,  purchase  of,  by  tenant  for  life  or  partner,  163,  172. 

reversionary  lease,  163. 

rule  as  to,  163. 
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renewal  of  lease  in  trustee's  name — continued. 

sale  of  right  of  renewal,  effect  of,  169. 

settlor  himself,  being  tenant  for  life,  renewal  by,  166. 

stranger,  renewal  to,  171. 

3ub-lea.se  after  renewal,  171,  172. 

tenant  for  life,  renewal  by,  163,  166. 

tenant  in  tail  of  leaseholds,  by,  171. 

trustee's  agent,  renewal  by,  163. 
Statute  of  Frauds,  not  within,  172. 
tenant  for  life  under  Settled  Land  Act,  174. 
Tender,  in,  after  valid  contract,  174. 
vendor's  lien  to  enforce  payment  by  purchaser  is,  32. 
withdrawal  of  opposition  to  bill,  of  money  received  for,  174. 
writing  not  required  for,  43. 
3  &  4  Will.  4,  c.  27,  B.  7,  and  s.  2.5... .59.5,  .598. 

CONTINGENT  REMAINDERS, 
Act  of  1877... 15. 

legal  estate  taken  by  trustees  to  preserve,  11,  15. 
perpetuity  rule  applies  to,  639. 

CONTRACT, 

ante-nuptial,  as  to  wife's  fee  simple  must  be  signed  by  husband  and 

wife,  45. 
ante-nuptial,  settlement  after,  within  13  Eliz.  c.  5... 101. 
condition  to  evade  liability  on,  652. 
conversion  by,  of  sale,  32. 
create  a  trust,  to,  74. 

executed,  application  of  Trustee  Acts  to,  33. 
executory,  application  of  Trustee  Acts  to,  33. 
foreign,  635. 

married  woman's  [Sep.uiatb  Estate],  474. 
sale,  for,  by  tenant  for  life,  328. 
sale,  for,  death  before  completion  of,  31 . 
sale,  of,  made  by  one  of  trustees,  328. 
third  persons  not  parties  to, 

action  by,  in  names  of  trustees  or  their  own,  76. 

after-acquired  property,  covenant  to  settle,  next  of  kin  cannot 
enforce,  74. 

cestui  que  trust,  clearly  constituted,  may  enforce,  73,  74. 

children  of  former  marriage,  under  settlement,  76. 

creditor  insuring  life  of  debtor,  74. 

creditor  undertaking  to  apply  property  for,  75. 

father  and  son,  betw'een,  for  natural  children,  73. 

illegitimate  children,  under  marriage  settlement,  76. 

marriage  of,  on,  contract  by  A.  and  B.  to  provide  for,  75. 

marriage  settlement,  under,  76. 

mutual  covenants  to  provide  for,  73. 

next  of  kin  may  prevent  defeat  of  complete  settlement,  74. 

nominee  of,  grantee  being,  75. 

partnership  articles,  in,  provision  for  widow,  75. 

post-nuptial  settlement  not  enforced  for  children  not  parties,  73. 

promise  to  make  up  deficiency  in  intestate's  estate,  75. 

remedy  of,  76. 

scholarship,  advertisement  of,  74. 

separation  deed,  covenant  in,  by  trustees  to  pay  annuity,  75. 

separation  deed,  when  children  can  enforce  provisions  in,  74. 
voluntary,  not  enforced,  47. 
volunteers  may  be  brought  within  consideration  of,  97. 

CONTRIBUTION, 

costs  allowed  to  co-trustee  out  of,  682 . 

costs,  right  of,  extends  to,  700. 

co-trustees  liable  proving  for  whole  loss  against  bankrupt  trustee,  40. 

debt  created  by,  between  trustees,  nature  of,  621,  624. 
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exceptions  to  general  right  of,  680. 

inquiry  as  to,  682. 

separate  sets  of  trustees,  685. 

share  of  loss,  where  one  pays  the  whole,  681. 

third  party  notice  for,  682. 

trustees,  as  between,  680. 

whole  loss,  of,  by  defaulting  trustee,  681. 

CONTRIBUTOEY,  trustee,  not  cestui  que  trust,  is,  on  shares  in  trustee's 
name,  384. 

CONVERSION, 

after  year  burden  on  trustee,  279,  280. 

business  into  company  by  trustees,  281. 

contract  of  sale  effiecting,  32. 

creditor's  trust  deed,  under,  89. 

discretion  as  to,  refusal  to  exercise,  rights  where,  255. 

discretionary  power  to  retain  or  sell,  280. 

heir,  exclusion  of,  143. 

infant  trustee,  duty  of,  as  to,  279. 

inquiry  as  to  value  which  would  have  arisen  by,  279. 

land,  of,  342. 

lapsed  shares,  143. 

postpone,  absolute  power  to,  279. 

purposes  of  will,  143. 

request  of  cestui  que  trust  for,  279. 

resulting  trust  after,  143. 

shares,  of,   279. 

specific  enjoyment  by  cestui  que  trust  under  discretionary  power  as 

to,  280. 
speculative  investments,  279,  281. 
stock,  of,  dissent  from,  when  a  breach  of  trust,  381 . 
stock,  of,  252. 
trustees  differing  as  to,  340. 
unlimited  shares,  of,  280. 
year  from  death,  within,  279. 

CONVEYANCE, 

absolute,  when  trust  established  againsit,  56. 

apparent  title,  on,  by  trustee,  439. 

assign  of  cestui  que  trust,  entitled  to,  439. 

bare  trustee,  by,  to  cestui  que  trust,  30. 

cestui  que  trust  absolutely  entitled,  right  of,  to,  438. 

death  of  vendor  before  completion,  by  executor,  31. 

description,  different,  440. 

married  woman,  to  separate  use,  may  call  for,  439. 

purchaser,  to,  by  trustee,  439. 

refusal  of,  by  trustee  [Distribution],  439,  440. 

resulting  trust  rebutted  by  form  of,  152. 

tenant  in  tail,  to,  440. 

trust  raised  by  form  of  ronvoyance,  146. 

CONVEY ANCTNCt     ACT     [Statdtes;     Devlse     of     Tedst     Est.\tes  ; 
Power], 
implied  powers,  &c.  under,  403. 
sect.  36,  receipts  of  trustees,  345. 
sect.  39,  removal  of  restraint  [Restraint  ON  Anticipation],  478. 

CONVICT  [Felon]. 

COPYHOLDS, 

admittance,  death  of  voluntary  settlor  before,  50. 
fines  on  admittance  of  trustees  to,  521. 
legal  estate  in,  devise  of,  under  Act,  28. 
lives,  for,  purchase  in  names  of  sons,  of,  151. 

G.  ^8 
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COTYyiOl^BS—contwned. 

lord,  consent  of,  on  appointment  of  new  trustees,  o2i. 

mortgage  of,  trustees  may  invest  in,  390. 

neglect  to  procure  admittance  to,  238. 

power  of  attorney  to  surrender,  effect  of,  50. 

purchase  of,  by  trustees,  407. 

refusal  to  obtain  admittance  to,  238. 

secret  trust  of,  43. 

Statute  of  Frauds,  within,  42. 

Statute  of  Uses  does  not  apply  to,  10. 

surrender  of,  death  of  voluntary  settlor- before,  50. 

surrender  of,  to  uses  of  will,  rebuts  resulting  trust,  154. 

vesting  declaration  does  not  pass,  501. 

vesting  order,  as  to,  520. 

voluntary  trust  of,  incomplete  without  surrender,  50. 

13  Eliz.  c.  5,  are  within,  100. 

CORPORATION, 

stock  [Investment],  377. 
trust  created  by,  4. 
trust  for,  197. 
trustee,  may  be  a,  496. 

COSTS, 

accounts,  neglect  to  keep,  of  action  as  to,  o2.5,  693,  691,  696. 

action  brought  by  trustees  without  leave  of  Court,  262. 

action  by  cestui  que  trust  in  name  of  trustee,  697. 

actions,  of,  under  Settled  Land  Act,  261,  262. 

annuity  for  trouble,  where,  243,   698. 

appeal  for,  by  trustees,  699. 

appeal  by  trustees,  of,  698. 

bankrupt  trustee,  40,  698. 

Bills,  &c.  in  Parliament,  of,  261,  262,  690. 

bona  fide  mistake,  breach  of  tru^t  by,  696. 

breach  of  trust,  when  slight,  695. 

cestui  que  trust,  taking  benefit  of  ac-tion  for  breach  of  trust,  696. 

charges  and  expen-ses,  right  of  trustees  to,  693. 

charges,  unsubstantiated,  of  breach  of  trust  or  fraud,  696. 

constructive  trn.st«e,  of,  698. 

contribution  by  co-trustee  out  of,  allowed,  682. 

contribution,  right  of,   extends  if>  costs,   700. 

corpus,  raisable  out  of,  689,  700.      --- 

deceased  trustee  in  default,  right  again.st,  as  to,  701. 

denial  of  indebtedness  by  trustees,  696. 

difficulty  created  by  testator,  where,  703. 

disclaimer,  of  advice  as  to,  23. 

disclaiming  trustees,  23. 

discretion  of  Court  as  to,  691. 

down  to  judgment,  694. 

foreclosure,  of,  where  trustees  disclaim,  23. 

improper  investments,  in  actions  to  replace,  402. 

improper  payment  in,  under  Trustee  Art.  427. 

"in  any  event,"  693. 

income,  payable  out  of,  697. 

innocent  co-trustee,  order  to  pay  costs  of,  701. 

interest  on,   702. 

invalid  will,  under,  697. 

investment  in  land,  of,  408. 

investment,  wrong,  in  cases  of,  695. 

Judicature  Act,  1890,  s.  5,  as  to,  of  trustees,  691. 

lien  for  trustees',  699,  700.  - 

limited  to  partacular  breach  of  trust,   695. 

making  good  breach  of  trust  before  decree,  696. 

mi.'conduct  proved,  gives  discretion  to  disallow,  693. 

moral  fraud,  where  no,  695. 

mortgagee  acting  for  himself,  can  have  profit,  242. 

Morf^sgees'  Legal  Cost,*  Art>i.  189.5,,. 2^2, 
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I'OST? — ronfiniicd. 

new-  trusteo*.  of  appnintmont  of,  iSS.  506. 

new  tnistocs,  what  are  payable  by  and  to,  702. 

no  loss,  where,  695. 

order  for,  against  trustees  is  asainst  all,  700. 

Order  LXV.'^  r.  1,  as  to,  of  trustees,  691. 

orisrinatin^  summons,   a*  ti.  267,  692. 

"out  of  estate,"  703. 

overpaid  cestui  que  trust,  of,  698. 

owner  of  sliare  of  estate,  payable  out  of,  698. 

paid  trustee,  of,  690. 

party  and  party,  discretion  as  to,  691,  69i. 

payment  of,  not  made  tj  debtor  to  trust,  692,  700. 

payment  in,  of,  429. 

priority  of  trustees'  right  to,  699. 

probate,  of,  priority  of,  700. 

purchase  by  trustees,  fcc,  of  setting  aside,  695,  697. 

real  estate,  sale  of,  to  pay,  338. 

refunding  before,   692. 

refundinff  of,  not  ordered,  though  paid  by  trnstee  in  default,  332. 

refusal  of  trustees  to  act,  409^1].,  693. 

reinrestment  in  land,  of,  689. 

"reserved,"  693. 

residue,  when  payable  out  of,  429.  702. 

right  of  trustees  to,  founded  on  contract.  691. 

security  for,  by  insolvent  trustee,  698. 

set-off  of,  against  liability  of  trustee,  700. 

Settled  Land  Acts,  under,  689. 

settlement  set  aside,  where,  696. 

severed  fund,  out  of,  702. 

severing  defence,  trust^^s,  209. 

admissions,  capable  of  being  made  by  all,  209. 
apportionment  of,   209. 
company,  trustees  for,  209. 
conflicting  interest'.   209. 
dissensions  of  trustees,  when  justify.  209. 
fraud,  charge  of,  against  one.  is  ground,  210. 
ignorance  as  t)  accounts  of  trust,  no  ground.  209. 
ir.nocent  trustee  srots  the  co-^s.  209. 
separate  sets  of,  when  allowed.   210. 
single  set  of  costs  on,  209. 
special  circumstances  may  justify.  209. 
solicitor  and  client,  right  of  trustee  to,  23.  693,  695. 
solicitors,  of,  made  parties  to  actions,  701. 
statute-barred.  690.  701. 
subscription,   690. 
taxation  bv  cestui  que  tru*t.  702. 
Trustee  Belief  Act.  under,  429. 
trustees  disentitled  to.  in  what  cases,  695. 
trustees,  of,  under  Settled  Land  Acts,  689. 
trustees  in  default,  of,  701. 
trustees  to  pay,  693. 
unnecessary  action,  of,  249.  693. 
unsuccessful  action  by  trustees,  of,  693. 
vexatious  conduct  of  trustee^,  693. 
void  trust,  under,  696. 

CO-TRUSTEES. 

accounts  kept  by.  ad^ptinir,  526. 
action  by  trustee  against,  226. 
assent,  subsequent  assent  of,  effect  of,  20^. 
breach  of  trust  by.  liability  for,  667,  669. 
contribution  between,  680. 
delegation  to  [DEi.EfHTTnx],  222. 
discretion,  delesration  of.  ti.  257. 
injunction  a^rain-t,  at  «uit  of  trustee,  546. 

48  (2) 
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CO-T'RVST'E^S— continued. 

joint  action  by  all  [Joint  Action],  206. 
purchase  by  trustee  for  sale  in  name  of,  301. 
receipts  of  [Delegation],  223 — 226. 
suing  one  another  for  breach  of  trust,  680 — 685. 
trading  with  trust  estate,  227. 

COUNSEL, 

advice  of,  limit  of  protection  of,  420. 
purchase  by,  310. 

COUNTY  COUNCIL  STOCK  [Investment],  375,  377. 

COUNTY  COURT, 

new  trustees,  appointment  of,  by,  505. 
Trustee  Relief  Act,  payment  into,  under,  426. 

COURT, 

advice  of  [Advice  of  Coitrt],  236,  265. 

compromise,  sanction  of,  where  infant  interested,  263. 

course  of,  trustees  not  bound  by,  249. 

discretion,  interference  of,  in  matters  of  [Discretion],  250. 

distribution,  mode  of,  under  trust  powers,  254. 

doubtful  construction,  in  cases  of,  recourse  to,  250. 

submission  of  discretion  to,  250. 

trustees  may  do  acts  which  would  be  dione  by, -249. 

trust-power,  how  exercised  by,  254. 

"uncontrolled  discretion,"  as  to,  does  not  interfere,  250. 

COVENANT, 

after-acquired  property,  as  to,  next  of  kin  cannot  enforce,  54,  74. 

declaration  of  trust  by,  voluntary,  58. 

enforcement  of,  by  trustees,  272 — 276. 

husband,  by,  to  settle  wife's  after-acquired  property,  13.5. 

indemnity,  for,  taken  by  trustee,  687. 

lessee's,  whether  consideration  to  support  gift  of  lease,  96. 

renewed  lease  declared  trust  property,  indemnity  against,  171. 

sale  by  trustees,  on  [Sale  under  Teust  or  Power],  336. 

security  for  fulfilment  of,  taking,  271,  272. 

settle  after-acquired  property,  to,  134. 

third  person,  in  favour  of,  73. 

trustees,  by,  336. 

voluntary,  to  settle,  effect  of,  55. 

CREDITORS, 

acquiescence  in  distribution  of  estateby,  616. 
advancement  of  wife  or  child  void  against,  153. 
business,  of,  carried  on  by  trustees,  rights  of,  282 — ^285. 
delay  by,  319. 

foreign,  rights  of,  where  estate  distributed,  416. 
insurance  by,  of  debtor's  life,  74. 
secured,  under  voluntary  settlement,  rights  of,  106. 
subsequent  to  voluntary  settlement,  rights  of,  106. 
trust  for  [Trust  for  Creditors],  84. 

trustee  undertaking  to  apply  property  for  third  persons,  75. 
voluntary  settlements  void  under  13  Eliz.  o.  5  [Voluntary  Settle- 
ments], 100. 

CRIMINAL  LIABILITY  OP  TRUSTEES, 
by  statute,  543. 
compounding,  543. 

express  trustees  only  within  Act,  543. 
leave  of  Court  to  enforce,  543. 
present  trust,  not  future,  there  must  be,  543, 
golicitor  entrusted  with  money,  543. 
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OEOWN,  627. 

administrator  for  felon,  632. 

alien,  property  of,  632. 

booty  of  war,  trust  of,  628. 

Crown  agent,  money  in  hands  of,  628. 

declaration  of  trust  by,  627. 

escheat  of  trust  estate  restored  by  Intestates'  Estates  Act,  1884... 629. 

evidence  of  trust  of  pension,  628. 

executors,  where  trustees  of  undisposed-of  residue,  629 — 631. 

felony,  forfeiture  of  legal  estate  for,  abolished,  632. 

grant  to,  627. 

intestacy  under  Intestates  Act,  1884,  defined,  629. 

Land  Transfer  Act,  1897,  not  bound  by,  627,  629. 

next  of  kin,  in  absence  of,  rights  of,  630. 

peerage,  trust  of,  628. 

petition  of  right,  627. 

privy  purse,  &c.,  trusts  of,  628. 

prize-money,  trust  of,  628. 

public  servants,  no  trust  for,  of  money  voted  for  departments,  628. 

sale  of  interest  of  Crown  under  Intestates  Act,  1884... 629. 

Settled  Land  Act,  under,  s.  58  (iii),  627. 

Statute  of  Frauds  does  not  affect,  627. 

superstitious  use  by  parol  in  favour  of,  627. 

trustee,  when  a,  627. 

Trustee  Acts,  not  affected  by,  627. 

undisposed-of  residue,  rights  of  executor  in,  against  Crown,  629. 

will  of  sovereign,  628. 

CUKATOE,  felon's  property,  of,  6. 

CUSTODIAN  TRUSTEE,  496. 

CUSTODY, 

bearer  securities,  of,  236. 

deeds  [Deeds  .iND  DocUMESia],  235,  434. 

deeds  and  securities,  of,  method  of,  by  trustees,  235. 

sharing,  trustees,  of  securities,  236. 

trust  property,  of  [Safety  of],  233. 

CUSTOM,  renewal  by,  trustee  purchasing  reversion,  where,  172. 
CT-PEES,  executory  trusts  construed,  to  avoid  remoteness,  640,  641. 


DAMAGES,  trust  of,  545. 

DEATH, 

consent  to  marriage  dispensed  with  after,  of  all  trustees,  260. 
consequences  of  breach  of  trust  arising  after  trustee's,  668. 
receiver,  where  all  trustees  die  save  one,  532. 
setting  aside  voluntary  deed  after,  of  donor  or  donee,  82. 
vendor's,  before  completion,  31. 

DEBENTUEES, 

invalid  testamentary  declaration  of  trust  of,  68. 

investment  in,  383. 

voluntary  trust  of  [Shakes],  65. 

DEBTS, 

advancement  for  payment  of,  455. 

advice  of  Court  as  to  getting  Lq,  272. 

another's,  trust  for  payment  of,  84. 

assignment  in  equity  of,  55. 

barred,  payment  of,  89,  606. 

breach  of  trust,  when  discharged  after  bankruptcy,  40. 

charge  of,  does  not  require  legal  estate  in  trustees,  13,  15. 
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DEBTS — continued. 

coUeetor  of,  employment  of  [Delegatiojj^],  221. 
compromise  of,  262. 

contingent  liability  ripening  into,  indemnity  of  trustee  as  to,  412,  417. 
credit,  injury  to,  no  ground  for  not  suing  for,  272. 
debtor,  how  converted  into  trustee  of,  64. 
felon's,  payment  of,  6. 

illegal,  not  payable  under  trust  for  creditors,  89. 
insolvency  wittiin  13  Eliz.  u.  5... 103. 
irrecoverable,  burden  of  proof  that,  272. 
mortgage,  declaration  of  trust  of,  64. 
proof  of  [Bankeuptcy]  . 

restraint  on  anticipation,  removal  of,  to  pay,  480,  481. 
set-olf  of,  as  between  trustees,  39. 
Thellusson  Act,  provision  for,  excepted  from,  648. 
trust  to  pay,  requires  legal  estate  in  trustees,  when,  13,  16. 
trust  to  pay,  in  family  settlement,  92. 

13  Eliz.  c.  5,  existence  of  debts  with  regard  to  [Voluntaky  Settle- 
ment], 100. 
voluntary  trust,  subject  to,  67. 

DECLABATION  OE  TRUST, 

absolute  conveyance,  evidence  to  rebut,  56. 

accounting  party,  intention  to  become,  by,  56. 

addition  of  money  to  trust  funds,  as  to,  65. 

BiUs  of  Sale  Acts,  effect  of,  on,  68. 

bond  to  execute  undisclosed  trusts,  44. 

change  of  mind  before  perfecting,  59. 

chattels  real,  of,  42. 

cheque,  of  [Cheque],  61,  65. 

chose  in  action,  of,  51. 

communication  to  stranger  of,  61. 

confirmation  by  will  of  imperfect,  68. 

confirmation  of  appointment  in  favour  of  persons  not  objects,  66. 

control,  retaining,  during  life,  58,  60. 

conversations,  evidence  of,  to  support,  56. 

corroboration  of,  donee's  evidence  as  to,  56. 

covenant,  voluntary,  may  be,  58. 

death  before  perfecting,  59,  67. 

death  of  settlor,  on,  when  testamentary,  57. 

debtor  directed  to  hold  debt  in  trust,  64. 

debts,  if  subject  to,  destruction  of,  67. 

deceased  donor,  declarations  by,  to  contradict,  inadmissible,  56. 

declaration  of  intention  to  vest  in  trustees  is  not,  60. 

deed  not  operating  as  transfer  is  not,  60. 

dividends,  remittance  to  donee  of,  not  conclusive,  56. 

dividends,  receipt  of,  during  life,  58,  62. 

dominion  of  settlor  ceases  where  perfect,  60. 

donatio  mortis  causS,,  57,  58. 

equitable  interests,  assignment  of,  supported  as,  51,  66. 

evidence  as  to,  56. 

evidence  of  donee,  when  insufficient,  56. 

false  recital  of  transfer  of  funds,  67. 

gift,  intention  to  make,  excludes,  58. 

income,  reservation  of  right  to,  63. 

incomplete  gift  not  construed  as,  47,  59. 

inconsistent  conduct  negativing,  59. 

instructions  to  prepare  not  binding,  59. 

intention  to  make,  48,  57. 

investment,  money  handed  for,  64. 

irrevocable  if  complete,  67. 

joint  names,  transfer  into,  61. 

lands  of,  must  be  in  writing,  42,  48. 

legacy  duty,  to  save,  efEect  of,  62. 

legal  estate  got  in  by  .settlor  after,  docs  not  aflEcct,  54. 

legal  owner,  by,  without  conveyance,  52. 
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BECLAKATION  OF  IKUST—conUmwd. 
legal  title  retained  by  settlor,  where,  CO. 
letters,  by,  44,  58,  6e. 

marriage  not  part  performauoe  to  validate  parol,  45. 
mistake  of  agent,  non-transfer  by,  effect  of,  64. 
mixing  own  money  with  trust  funds  by  mistalie,  66. 
money  accepted  for  declared  purpose,  65. 
money  at  bankers,  of,  retaining  control  over,  61. 
money  deposited  for  third  person  until  actual  payment,  62. 
mortgage  debt,  direction  to  mortgagor  to  hold  in  trust,  64. 
mortgage-money,  of,  64. 

mortgagees,  direction  to,  as  to  surplus  proceeds  of  sale,  64. 
notice  to  debtor  of  intention  to  make,  of  debt,  64. 
onus  of  proof  of,  on  donee,  56. 
parol,  42,  56,  65. 

part  of  fund,  as  to,  eifect  of  retaining  instrument,  64. 
■'  person  by  law  to  "  make,  who  is,  45. 
personalty,  of,  by  parol,  42,  56. 
pleadings,  by,  44. 

power  to  draw  upon  money  deposited  for  benefit  of  children,  63. 
profits  of  partnership  set  apart  for  others,  75. 
promise  in  writing  to  perform  trust,  44. 
promissory  note,  61,  62,  66. 
proposals  for  settlement  not,  60. 
purchase  in  name  of  stranger,  61. 
receipt  for  money  stating  cestuis  que  trust,  64. 
rectification  of,  76. 
remedy,  where  imperfect,  68. 
requirements  of,  42,  44. 

resulting  trust  on  purchase  in  name  of  child  rebutted  by,  152. 
retaining  stock  after,  65. 
revocation  of,  60,  62,  72. 
setting  aside,  77. 

settlor  becoming  trustee,  47,  55,  60. 

signing  necessary  docimient  showing  interest  in  others,  not,  57. 
stock,  of,  65. 

stranger,  intention  to  benefit,  61. 
subscriptions,  63. 

subsequent  to  creation  of  trust,  relates  back,  44,  57. 
surrender,  covenant  to,  without  surrender,  is  not,  60. 
temporary  trust  in  settlor  until  trustees  appointed,  60. 
testamentary,  instances  of,  57. 
transfer  of  property  without  complete,  60. 
transmutation  of  possession,  whether  necessary,  60,  65. 
trust  account,  61,  62. 
voluntary,  if  complete,  enforced,  47,  5-i. 
wife's  fee  simple,  disposition  of,  lo. 
wiU  cannot  revoke  complete,  67. 
will  confirming,  68. 
words  constituting,  57. 
writing  necessary  within  Statute  of  Frauds,  42,  44. 

DEEDS, 

abroad,  taking,  435. 

acknowledgment  as  to,  336. 

action  pending,  where,  course  of  Court,  435. 

call  for,  duty  of  trustees  to,  434. 

cases  and  opinions,  inspection  of,  436. 

copy  of,  right  to,  of  cestui  que  trust,  435. 

co-trustee,  deposit  by,  lien  on,  568. 

custody  of,  434. 

danger  to,  a  ground  for  bringing  into  Court,  435. 

delivery  out  of  Court  of,  436. 

destruction  of  voluntary,  not  revocation,  72. 

inspection  of,  436. 

invalid  as  transfer,  not  declaration  of  trust,  60. 
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DEEDS — eontiirtued. 

l^al  estate  gives  right  to,  434. 

letters  between  trustees  and  solicitors,  437. 

misuse  of,  by  tenant  for  life,  435. 

mortgages,  inspection  of,  by  cestui  que  trust,  436. 

notice  of  contents  of,  578. 

one  trustee  may  hold  [Joint  Action],  435. 

pledge  of,  by  co-trustee,  236. 

precatory  trust  under,  114. 

production  of,  cestui  que  trust's  right  to,  436. 

production  of  voluntary,  by  executors  of  settlor,  72. 

Settled  Land  Acts,  effect  of,  434. 

settlement  to  be  held  by  trustees,  435 . 

solicitors  of  trustees,  books  of,  437. 

tenant  for  life,  right  of,  to,  434. 

trustee  holding,  cannot  alone  receive  money,  223,  224. 

trustee's  right  to  custody  of,  434. 

trustees  of  term,  right  of,  436. 

undertaking  as  to,  336,  434. 

unexecuted,  reference  to  trust  in,  138. 

vesting  order  of,  516. 

wrongful  parting  with,  by  trustees,  434. 

DEFENCE,  breach  of  trust,  to  [Breach  of  Teust],  667. 

DELAY  [AcQuiBSCBNOE — Statutes  of  Lliiitations], 
acceptance  of  trust  from,  in  disclaiming,  24. 
body  of  creditors,  by,  319. 
cestui  que  trust  barred  if  trustee  barred,  544. 
hazardous  property,  in  sale  of,  338. 
ignorance  of  facts  to  excuse,  319. 
investment  in  land,  in,  rights  of  tenant  for  life,  406. 
legatees,  rights  of,  where,  339. 
sale  by  trustees,  in,  338,  339. 

setting  aside  purchase  by  fiduciary  persons,  in,  319. 
setting  aside,  in,  voluntary  deeds,  82. 
short,  after  year  from  death,  338. 
Trustee  Act,  1888,  s.  8,  effect  of,  as  to,  318  [Statute  of  Limitations]. 

DELEGATION,  212. 

accountants,  employment  of,  221. 

allowance  of  expense  by  Court,  221. 

complicated  accounts,  where,  221. 

liability  of,  for  misstatements  by  trustee,  221. 
assignment  by,  to  sole  trustee,  229. 
attorney,  foreign,  employment  of,  222. 
auctioneer,  deposit  not  to  be  left  too  long  with,  222. 
auctioneer,  employment  of,  222. 
authority  of  settlor,  by,  227. 
bailiff,  emplbyment  of,  221. 
banker,  entrusting  trust-money  to,  216. 

balances,  leaving  too  large,  with,  217. 

change  in  constitution  of  firm,  216. 

change  of  investment,  pending,  216. 

deposit  with,  for  undue  time,  216. 

leaving  money  with,  after  purpose  of  deposit  completed,  216. 

names  of  all  trustees,  account  must  be  in,  217. 

pending  appointment  of  new  trustee,  216. 

premature  deposit  with,  217. 

remitting  money  abroad,  employed  in,  217. 

repute  of,  must  be  good,  216. 

security  from,  not  required,  217. 

suspicion  of  solvency  of,  withdrawal  on,  217. 
broker,  employment  of,  214. 

banker  may  be  employed  as,  215. 

certificates,  procuring,  215. 
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broker,  employment  of — continued. 

instructions,  trustees  must  see  to  obedience  of,  215. 

measure  of  liability  of  trustees  for  default  of,  216. 

misappropriation  by,  216. 

outside  broker,  214. 

receipt  of  trust  money  by,  215. 

retaining  transfers  for  registration,  215. 

securities  not  to  be  left  with,  216. 
co-trusteei,  to,  21:1,  222. 

abstaining  from  repairing  or  preventing  breach  of  trust  by,  223, 
227. 

accounts,  adoption  of  one  trustee,  by  others,  224. 

ULtiOn  for  restitution  by  trustee  against,  226. 

cheques,  permission  to  one  trustee  to  draw,  224. 

conformity,  receipt  for,  225. 

disclaiming  trustee,  dealing  with  money  by,  223. 

executor  becoming  trustee  is  within  rules  as  to  trustees,  when, 
225,   226.  ■  ■  .  ■ 

executors  and  trusteesj  receipts  by,  distinction  between,  225. 

express  exemption  from  liability,   223. 

fraud  of,  money  obtained  by,  224. 

getting-  in  money,  permitting,  by   soHcitor-trustee,   224. 

handing  over,  by,  without  secui'ing  application,  223. 

inaction  of  trustee  does  not  excuse,  222,  667,  669. 

inquiry  as  to  extent  of  loss  occasioned  by,  222. 

joint  receipt  of  money,  how  effected,  223. 

leaving  money  too  long  with,  222. 

liability  extends  to  money  improperly  applied,  223. 

liability  of  guilty  trustee  to  indemnify  others,  230. 

passive,   222. 

permitting  receipt  by,  witliout  inquiry  as  to  dealings,  223,  226. 

possession  of  title  deeds  by  one,  gives  no  authority  to  receive 
money,  223. 

power  of  attorney  to  sell  stock,  given  to,  226. 

request  of,  acting  at,  222. 

selling  stock,  giving  power  of,  to  one,  226. 

signing  cheque  at  mere  request  of,  224. 

trading  by,  with  trust  estate,  227. 

trustee  debtor  to  trust  dealing  with  estate,  226. 

wasting  estate  after  being  allowed  to  get  it  in,  226. 

wrong  investment  by,  allowed  to  remain,  226. 
debt-collector,  employment  of,  221. 
discretion,  of,  to  co-trustees,  257. 
employment  of  agent,  general  rules  as  to,  212 — 214. 
indemnity  clause  does  not  protect  if,  unnecessary,  213. 
loss  from  proper,  trustees  not  liable  for,  212. 
money  not  to  be  left  in  agent's  hands,  212. 
necessity,  legal  and  moral,  distinguished,  213. 
partner  being  a  trustee,  money  left  with,  220. 
policy  money,  receipt  of,  by  banker  or  solicitor  under  Trustee  Act,, 

1893... 214. 
power  of  attorney,  acts  done  in  pursuance  of,  214. 
provisions  authorising  [Delegation — Solioitoe],  227. 

auditor  named  in  will,  right  of,  229. 

apportionment  of  liability  between  trustees  by  will,  228. 

cestui  que  trust,  person  named  by  settlor  is  not  a,  229. 

dishonest  person  named  by  settlor,  228. 

employment  of  testator's  banker,  solicitor,  cfec.,  229. 

particular  person,   employment  of,  228. 

person  named  cannot  compel  trustees  to  employ  him,  228. 

surveyor  under  Lands  Clauses  Xci,  or  Trustee  Act,  trustee  cannot 
be,  228. 

trustee  appointed  under  authoi-ity  to  appoint  agent,  228. 
remuneration  of  agent,  how  determined,  212. 
scope  of  business,  of  agent,  employment  must  be  within,  212,  218. 
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solicitor,  employment  of,  217. 

action  for  administration,  after,  219. 

firm,  liability  of,  of  solicitor-trustee,  220. 

fraud  of,  liability  of  trustee  for,  218. 

indemnity  of  trustee  for  expense  of  employment,  233. 

investigation  of  title,  neglect  of,  219. 

judgment  of  trustees  must  be  exercised  though  employed,  219. 

mortgagor's,  employment  by  trustee  of,   220. 

paid,  not  to  refund  though  trustee  guilty  of  breach  of  trust,  232. 

proper  costs  only  to  be  paid,  218. 

protection,  trustees  entitied  to  advice  for,  217. 

purchase-money,  receipt  of,  by,  220,  334. 

rents  received  by,  should  be  accounted  for  and  vouched,  219. 

scopo  of  business,  employment  must  be  within,  218. 

securities  should  be  asked  for  by  trustees,  219. 

statements  of,  as  to  investments,  &o.  should  be  verified,  219. 

title  deeds  should  be  asked  for  by  trustees,  219. 

trustee,  if   a,  receipt  by,   220. 

trust-ii;&iiey  should  not  be  received  by,  218. 

valuer,  choice  of,  by,  219. 
tenant  for  life  impeachable  may  assign  life  interest,  229. 
unnecessary,  renders  trustee  liable  for  lo«s,  212. 
usage  of  business,  212. 

DEPOSIT,  I  ■  .  I  .  , 

power  to  draw  upon,  for  benefit  of  children,  62. 
third  person,  for  benefit  of,  revocable,  when,  63. 
trust-money,  of,  with  banker,  216. 

DEPRECIATION, 

investments,  of,  after  appropriation,  421. 
refunding  loss  by,  after  partial  distribution;  418. 

DEVASTAVIT, 

creditors'  rights  after,  419. 

distribution  of  estate  with  notice  of  claim,  616. 

setting  up  statute  after,  419. 

DEVISE  OF  TRUST  ESTATES  [Legal  Estate], 
"bare  trustee,"  meaning  of,  29. 
Conveyancing  Act,  1881,  s.  30^.28. 
copyhold,  in,  27,  31. 
Copyhold  Act,  1894,  s.  88... 28. 
Land  Transfer  Act,  1875,  s.  48,  under,  27. 
Land  Transfer  Act,  1897,  o.  1...29. 
new  trustees  appointed,  where  no  representative,  30. 
no  legal  representative,  where,  proper  course,  30. 
nugatory  in  wills  since  31st  December,  1881... 29. 
present  law  as  to,  27. 

representatives  take  with  all  powers  of  heir,  28. 
Vendor  and  Purchaser  Act,  1874,  s.  5,  under,  27. 
vesting  order,  where  no  representative,  30. 

DEVOLUTION  OF  TRUST  ESTATES,  27. 

DIRECTOR,  175. 

advantage  gained  by,  176. 

contract  by,  raising  constructive  trust,  169. 

creditors  can  treat,  only  as  agents  of,  not  as  trustees  for  company, 

fiduciary  position  of,  175. 

improper  acts  intra  vires,  liability  for,  176. 

improper  sale  by,  325. 

imprudence,  or  error  of  judgment,  liability  for,  17C. 
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investment,  unauthorised,  177. 

liability,  tests  of,  of,  176. 

liability  of,  for  breach  of  trust  is  as  agent  only,  231. 

misfeasance,  guilty  of,  not  discharged  by  bankruptcy,  41. 

negligence  of,  176. 

paid  trustees,  no  increased  liability,  because,  176. 

payment  into  Ckjurt  by,  as  trustees,  535. 

qualification  purchased  by  father's  advancement,  150. 

quasi-trustee,  176. 

secret  profit  by,  176. 

shares  by,  purchase  of,  177. 

Statute  of  L.imitations  as  to  broach  of  trust  by,  608. 

trustee,  u,  in  what  sense,  175. 

trustees,  not,  for  individual  shareholders,  177. 

ultra  vires,  liability  for  acts,  176. 

DISBUESEMENTS,  trustee's  right  to,  688,  690. 

DISCHAEaE, 

breach   of   trust,   debt  by,   when   discharged,  by  bankrupt  trustees, 

40,  41. 
discharge  [Eeceipts  of  Teustees],  345. 

DISCLAIMER, 

account  of  money  received  before,  526. 

advancement,  of  purchase  by  way  of,  154. 

all  trustees,  by,  effect  of,  21. 

bar,  at,  19,  23. 

charge,  of,  on  restricted  interest,  does  not  avoid  forfeiture,  659. 

conduct,  by,  19. 

consent  to  marriage,  power  to,  after,  21. 

costs  of  trustee  disclaiming,  23. 

deed,  by,  19. 

deed  necessary  where  powers  disclaimed,  22. 

deed  of,  expenses  of,  out  of  estate,  23. 

defence,  by,  23. 

delay,  effect  of,  21. 

discretion,  exercise  of,  after,  21. 

equity  of   redemption,  of,  23. 

estate  disclaimed  by  disclaimer  of  office,  20. 

evidence  of,   19. 

expenses  of  advice  as  to,  23. 

form  of  deed,  19. 

freehold  of,  by  parol,  19. 

impossible  after  acceptance,  25. 

intention  regarded  as  to,  19. 

leaseholds,  administrator  can  sell,  after  trustees',  22. 

married  woman,  by,  22. 

mode  of,  19—23.  ' 

new  trustee,  appointment  of,  on,  484. 

new  trustees,  appointing,  does  not  prevent,  20. 

offer  of,  in  action,  effect  of,  23. 

office,  of,  is  disclaimer  of  estate,  20. 

parol,   19. 

partial,  not  possible,  20,  25. 

personal  confidence,  21. 

pleading  by  defence,  23. 

power  of  sale,  effect  on,  of,  21. 

powers,  of  [Disclaimee  of  Power],  22. 

probate,  renouncing,  when  amounts  to,  19. 

receiver  not  appointed  on,  of  one  trustee,  532. 

reply  after,  23. 

reservation  of  beuefijcial  interest  upon,  19. 

retrospective,  20. 

sale  by  executor  after  renouncing  probate,  21. 
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separate  trusts,  of,  in  same  instrument,  25. 

share  of  estate,  of,  where  liability  impending,  417. 

subsequent  acts  of  trustee  as  agent  to  cestui  que  trust  do  not  avoid, 

24. 
trust  powers,  of,  22. 
voluntary  trust,  of,  70. 
writing  declaring  intention  of,  19. 

UISCLAIilEE  OF  POWERS, 

Conveyancing  Act,  1882,  s.  6,  under,  22. 

coupled  with  interest,  22. 

deed  necessary,  when,  22. 

exercise  of  power,  after,  22. 

trustees,  by,  22. 

trust  powers,  of,  22. 

DISCLOSURE,  ,        ,      ,         ; 

agent,  duty  of,  310. 
partner,  by,  of  advantage  gaiSied,  312. 
promoters  by,-  duty  of,  175. 
purchase  from  cestui  que  trust,  on,  303. 
trustee  for  sale,  by,  300. 

DISCOVERY,  secret  trust,  of,  156. 

DISCRETION, 

acts  which  Court  would  sanction,  249. 

administration  action,  after,  sanction  of  Court  required,  258. 
advancement,  as  to  [Advancement],  457. 
afteraction,  258,  281. 
agents,  selection  of,  251 . 
appropriation,  252. 

assent  by  co-trustee  subsequent  to  exercise  of,  259.  , 

bankruptcy,  after,  to  apply  maintenance,  452. 
based  on  opinion,  257. 
caution,  excessive,  249. 

consulting  cestui  que  trust  as  to  exercise  of,  250. 
course  of  Court,  trustees  not  bound  by,  249. 
cut  down  interest  of  cestui  que  trust,  to,  257. 
death  of  trustee  without  exercising  personal  rights,  where,  255. 
declining  to  exercise,  one  trustee,  259. 
delegation  of,  to  other  trustees,  257. 

deserts  of  cestui  que  trust,  application  according  to,  must  be  exer- 
cised, 256,  257. 
destruction  of  trust-power  impossible,  256. 
differing,  trustees,  as  to  exercise,  interferenee  of  Court  on,  259. 
disqualification  of  cestui  que  trust  to  call  for  exercise  of,  256. 
distribution,  mode  of,  by  Court,  254. 

doubtful  construction,  recourse  to  Court  in  cases  of,  250. 
equal  distribution  by  Court  exercising  trust-power,   254. 
executors,  exercise  of,  by,  after  renouncing,  21. 
exercise  of,  250,  280. 
improper  exercise  of,  257. 
interest,  keeping  down,  251. 
investments,  as  to,  378,  383. 
judgment  as  to,  must  be  exercised,  255,  257. 
leasing  power  must  be  exercised  by  all  trustees,  257. 
legacy,  payment  of,  as  to  postponement  of,  411.  ^ 

limits  of  general,  249,  258. 
loss  by  exercise  of,  254. 
maintenance,  as  to,  450. 
management,  as  to,  control  of  Court,  258. 
matter  of  fact,  depending  on,  inquiry  as  to,  257. 
new  trustees,  by,  exercise  of,  256. 
one  object  of  trust-power  entitled  to  payment,  255. 
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payment  into  Court,  after,  259. 

perpetuity,  when  void  K>r,  255,  452. 

personal,  refusal  to  exercise,  255. 

postpone  sale  of  investments,  to,  258,  279. 

power  in  nature  of  trust  must  be  exercised,  254. 

power  witli.  Court  does  not  control,  254,  256. 

precatory  trust  excluded  by  giving,  113,  116. 

preserving   evidence   on   wMch,  exercised,   249, 

proof  of  wrong  exercise,  onus  of,  257. 

raising  money  to  pay  debts,  250. 

reasons  for  exercise  need  not  be  given,  257. 

recovery  of  debts,  as  to,  272. 

renewal  of  leases,  as  to,  how  exercised,  278. 

rights  created  in  reliance  on  exercise  of  trust-pnwor,  256. 

sale,  as  to,  interfercnc©  of  Court,  258. 

salvage,  253.  i  ' 

secret  trust,  as  to,  160. 

gubmission  to  Court,  of,  250. 

tenant  for  life,  being  trustee,  not  selling,  256. 

time  of  exercise  of  trust-power,  258. 

trust-power.  Court  controls,  254,  258. 

"uncontrolled,"  Court  does  not  interfere,  where,  250. 

wishes  of  testator  may  be  regarded  in  exercising-,  250. 

withholding  income,  of,  from  cestui  que  trust,  256. 

DlSENTAIIj,  prohibition  against,  executory  trust,  127. 

DISENTAIL,  DEED  OF,  infant's,  6. 

DISTRIBUTION  OF  TEUST  ESTATE,  409—430. 
advances,  413. 

advertisement  for  claims  before,  416. 
advice  of  counsel  on,  420. 

appointees  or  their  trustees,  whether  entitled  to  payment,  413,  414- 
appropriation  of  legacies,  &c.,  421. 
assigns  of  cestui  que  trust,  right  of,  to,  409. 
bantrupt  beneficiary,  412. 
beneficiary  indebted  to  estate^  412. 
c^tui  que  trust's  title,  raising  doubts  as  to,  409 . 
contingent  liabilities,  412,  417. 
costs  of  refusal  of,  409. 

debtor  to  estate,  where  cestui  que  trust  is,  412. 
delayed  at  instance  of  contingent  creditor,  417. 
deterioration  of  appropriated  share,  421. 
evidence  of  title,  requiring,  on,  409. 
foreign  creditors,  416. 
forgery,   acting   upon,   411. 

fraud  on  power,  trustees  must  pay  on  appointment,  if  not,  413,  439. 
fraud,  refusal  on  wrong  grounds  may  be,  411. 
ignorance,  refusal  from,  412. 
indemnity  to  trustees  [Indemnity],  425. 

ma.i'ority,  on,  trustees  not  concerned  as  to  intentions  of  legatees,  411. 
mistake  of  law  under,  415. 
non-exercise  of  power,  evidence  of,  413. 
over-payment  of  interest,  420. 

parent  and  child,  duty  as  to  undue  influence  in  case  of,  411 . 
payment  in,   426. 

postponement  under  discretion  as  to  time  of,  411. 
power  of  attorney,  payment  under  fPnwETt  OF  Attorney],  415. 
premature  payment,  418. 
protection  of  Court  as  to,  409. 
refunding  [Eefunding],  416. 
refusal,  capricious,  as  to,  409,  439. 
release  of  trustees  on  [Eelease],  422. 
representatives  of  cestui  que  trust,  pajrojeat  to)  4J0. 
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share  incumbered  or, sold,  409,  410.        , 
strangers,  payment  to,  410. 
time  of  payment,  411. 
Trustee  Act,  payment  in  under,  426. 
wrong  payment  a  breach  of  trust,  418. 
without  providing  for  debti,  419. 

DISTRINGAS,  proceedings  in  nature  of,  417,  562,  567. 

DIVIDENDS, 

declaration  of  trust,  after,  receipt  of,  68. 

declaration  of  trust,  payment  to  donee  after,  56. 

extra,  on  banlc  stoclc,  287. 

extraordinary,  whether  capital  or  income,  287. 

order  for  payment  of,  to  trustees,  form  of,  211. 

receipt  of,  by  one  trustee,  211. 

three  in  a  year,  provision  against,  on. change  of  investment,  382. 

undivided  profits,  288. 

DIVORCE,  restraint  on  anticipation  after,  475. 

DOMICIL, 

administration  according  to  place  of  assets,  not  that  of,  63fc. 
illegitimate  children,  title  of,  when  governed  by,  192. 
separate  use,  on,  effect  of,  470. 

DONATIO  MORTIS  CAUSA,  testamentary  declaration  of  trust  void  if 
not,  57,  68. 

DOWER,  trustee  to  bar,  may  buy  estate,  304. 

DUTIES, 

money  for  payment  of,  may  be  paid  to  solicitor,  218. 
trustees  need  not  check  valuations,  366. 


ECCLESIASTICAL  LEASE, 

renewal  of  impossible,  effect  when,  172. 
reversion  on,  purchase  of,  172. 

EDUCATION, 

advancement,  under  power  of,  455,-456. 
legacy  for,  payable  at  once,  457. 

ELDEST  SON  [Portions],  460,  464. 

ELECTION, 

advancement  and  devise,  between,  154. 
land,  to  take  as,  342. 

EMIGRATION, 

advancement  for,  456. 

restraint  on  anticipation  removed  to  enable,  480. 

ENFRANCHISEMENT,  money  received  by  tenant  for  life  for,  bound 
by  trusts,  174. 

EQUITABLE  INTEREST,  declaration  of  trust  of,  how  made,  66, 

EQUITIES, 

chose  in  action,  purchaser  of,  takes  subject  to,  585, 
priorities  as  between  [Peiobity],  584. 
purchaser  for  value  bound  by  notice  of,  577. 
volunteer  bound  bjy,  Tchjcl)  affc-b  dpiior,  7J. 
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EQUITY  OP  REDEMPTION, 

assig-nment  of,  passes  procoods  on  sale  by  mortgagees,  54. 

disclaimer  of,  costs  of,  23. 

pressure  on  purchase  of,  by  mortgagee,  309. 

purchase  of,  by  mortgagee,  309. 

purchase  of,  by  trustees,  407. 

sale  of,  by  trustees,  344. 

settled,  and  no  trustees,  remedy  of  mortgagee,  21. 

solicitor  buying,  from  client,  316. 

wife's  lands,  on  mortgage  of,  144. 

ESCHEAT, 

Intestates'  Estates  Act,  1884,  under,  629. 
Land  Transfer  Arts  do  not  affect,  629. 
trust  estate,  628. 

ESTATE  EOR  LIFE, 
equitable,  2. 
mortgage  of,  with  policy,  cannot  be  taicen  by  trustees  without  power, 

ESTATE  TAIL  [Bxecutoey  Tbusts], 

condition  against  disentail,  void,  127,  651. 
cut  down  under  executory  trust,  when,  127. 
equitable,  2. 

bar  of,   120. 
ex  provisione  viri,  in  settlement,  bar  of,  123. 
precatory  trust  not  to  bar,  117. 

ESTOPPEL, 

receipt  clause,  586. 

release  for  less  than  amount  due,  424. 

EVIDENCE, 

absolute  conveyance,  to  establish  trust  against,  56. 

advancement  by  purchase  in  name  of  wife  or  child,  to  rebut,  150,  152, 

154.  - 

agency,  parol,  of  terms  of,  147. 
consideration,  extrinsic,  as  to,  99. 
conversations,  to  prove  declaration  of  trust,  56,  159. 
corroborative,  of  declaration  of  trust,  56. 
corroborative,  on  rectification,  126. 

deceased  donor,  declaration  by,  to  contradict  trust,  56. 
declaration  of  trust,  of,  burden  on  donee,  56. 
disclaimer  by  trustee,  of,  19. 
discretion,  as  to  exercise  of,  preserving,  249. 
illegitimate  children,  as  to,  189. 
interested  party,  of,  weight  of,  155. 
mortgage,  as  to  propriety  of,  398,  401. 
rectification,  on,  126. 

relatives,  of,  to  prove  declaration  of  trust,  56. 
renewal  for  another's  benefit,  of  intention  of,  172. 
reputation,  of,  of  illegitimate  children,  189. 
resulting  trust,  to  prove,  admission  of,  43. 

resulting  trust  in  stranger,  to  rebut  [Resulting  Trusts],  61,  147. 
secret  trust,  admissibility  of,  to  prove,  156,  158. 
title  of  cestui  que  trust,  of,  requiring,  before  payment  of  share,  409. 
trusts  of  personalty  proveable  by  parol,  42. 
volunteer  must  bring,  to  rebut  resulting  trust,  61,  146. 

•EXECUTED  TRUST, 
definition  of,  120. 
strictly  construed,  though  defeated  by  rule  of  law,  120. 

EXECUTION,  settlement  to  evade,  105. 

EXECUTOR, 

appropriation  by,  of  trust-legacy,  25. 
assenting  to  trust-legacy  is  trustee,  25, 
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co-executor  buying  assets  from,  303,  304.' 

constructive  trustee,  165. 

contract  for  sale,  death  of  vendor  after,  conveyance  by,  31. 

custody  of  property,  liability  as  to,  of,  233. 

debts,  purchase  of,  by,  305. 

de  son  tort,  renewal  of  lease  by,  164. 

devastavit  by  distribution  with  notice  of  claim,  616. 

disclaimer  of  trusts  by  renouncing  probate,  20. 

discretion,  exercise  of,  after  renouncing  probate,  21. 

executor  of,  duties  of,  as  to  orijginal  testator,  25. 

incomplete  gift,  not  bound  to  perfect,  48. 

indemnity  against  contingent  liability,  412,  417. 

"  in  trust,"  gift  to,  proof  of  secret  trust,  158. 

legacy,  purchase  of,  by,  305. 

legal  estate  passes  to,  when,  9. 

payment  to  one  of  several,  good,  225. 

probate,  before,  may  buy  assets  [Pukohase  by  Trustees],  305. 

receipt  by  one,  225. 

renewal  of  lease  by,  165. 

sale  by,  after  renouncing  probate,  21. 

taking  beneficially,  629. 

trustee,  becomes,  when,  225,  226. 

trustee  becoming,  purchase  by,  305. 

wilful  default,  669. 

EXECUTORY  DEVISE  [Perpetuity],  638. 

EXECUTORY  TRUSTS,  120. 

chattels  and  heirlooms,  of,  by  reference  to  trusts  of  land,  131. 

"  as  far  as  rules  of  law  or  equity  permit,"  effect  of,  131. 

defeasible,  estate  tail,  where,  132. 

form  of  settlement  of,  132. 

peerage,  to  go  with,  132. 

remoteness,  avoiding  rules  as  to,  129. 

selection  by  executors,  direction  for,  is  executory,  132. 

settlement  of,  when  directed,  132. 

tenant  for  life,  when,  has  user  of,  131.  / 

"tenant-in-tail  in  possession,''  vesting  in,  131. 

trustees,  think  proper,  as,  direction  to  settle,  130. 

twenty-one,  vesting  in  tenant-in-tail  at,  131. 

vest  in  first  tenant-in- tail  by  purchase,  131. 
clauses  inserted  in  settlements  under,  132 — 134. 

Court,  by,  133,  134. 

covenant  to  settle  after-acquired  property,  134. 

female  issue,  in  favour  of,  133. 

hotchpot  clause,  134. 

husband,  life  interest  to,  power  to  appoint,  133. 

jointure,  power  to,  128,  134. 

management,  powers  of,  133. 

portions,  134. 

power  of  appointment  to  issue,  125,  133. 

powers  mentioned  by  testator,  134. 

restraint  on  anticipation,  133. 

"  usual  "  powers,  what  are,  133. 

waste,  impeachment  for,  130,  133. 
cy-pr6s  rule  to  avoid  remoteness,  640. 

"his  own  conveyancer,"  where  testator  is,  122,  127,  128. 
intent  to  provide  for  issue,  influence  of,  in,  121. 
leaseholds,  of,  130. 
marriage  articles,  in,  122. 

ambiguity  in  articles,  124. 

articles  and  settlement  both  ante-nuptial,  rectification  where, 
123. 

disentail  requiringf  concurrence  of  husband  and  wife  not  moulded, 
123. 
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marriage  articles,  in — continued. 

evidence  for  rectification,  126. 

exclusion  of  wife  in  default  of  issue:  rectification,  120. 

ex  provisione  viri,  settlement,  disentail  under,  123. 

heirs  of  bodies  of  husband  and  wife,  limitations  to,  122. 

issue,  estates  limited  to,  122,  125. 

joint  tenants,  limitation  to  issue  as,  when,  125. 

limitations  to  issue  not  defeated,  bow,  122. 

mistake  rectified,   where   articles   and  settlement  before   mar- 
riage, 124. 

post-nuptial,  where  settlement  is,  rectification,  124. 

powers  of  appointment  to  issue,  125. 

purchase  for  value  under  articles  not  disturbed,  when,  126. 

recitals  differing  from  articles:    rectification,   126. 

rectification  of  ante-nuptial  settlement  under,  123. 

strict  settlement  ordered,  122. 

tenants  in  common,  limitations  to  issue  as,  125. 

two  estates,  difl^erent  executory  trusts  of,  123. 

vesting  of  estates  of  issue,  125. 

voidable,  ratification  of,  126. 

wife's  lands,  settlement  of,  122. 
moulded  according  to  intention,  120. 
nature  of,  121. 

personalty  to  go  as  realty,  131. 
rules  for  determining  what  are,  121. 
Shellpy's  case,  rule  in,  obviated  by  moulding,  120. 
3  &  4  Will.  4,  u.  27,  s.  7,  not  within,  595. 
vague,  when  too,  134. 
voluntary  post-nuptial  articles,  in,  121. 
what  are,  as  distinguished  from  executed,  120. 
wills,  in,  127—130. 

counsel  shall  advise,  as,  direction  to  settle,  130. 

cutting  down  estate  of  first  taker,  129. 

directions  to  settle,  how  moulded,  127. 

disentail,  prohibition  against,  127. 

distinction  between  marriage  articles  and,  127. 

"  entail,'"  direction  to,  whether  executory,  129. 

estate  tail  of  first  taker,  when  not  cut  down,  129. 

husband,  or  of  second  husband,  exclusion  of,  128. 

imperfectly  expressed  trust  only  moulded  under,  127. 

leaseholds,  of,  by  reference  to  trusts  of  land,  130. 

life  estate  with  remainder  to  heirs  of  body  or  issue,  127,  128. 

peerage,  limitations  to  follow,  130. 

testator  "his  own  conveyancer,"  122,  127. 

to  settle  on  ".strict  entail,"  129. 

EXPECTANCY, 

assignment  of,  53. . 
covenant  to  settle,  136. 

EXPENSES  fC'n.ST.?].  lien  for,  of  renewal  of  lease  declared  trust  pro- 
perty, 171. 

EXTIXrHTISITMENT  OF  TRUST,  438. 


FACTOE,  remuneration  of  trustee  who  is,  246. 
FAMILY,  precatory  trust  for,  117. 

fa:\iily  aeeaxPxEMEnt, 

creditors,  when  void  under  13  Eliz.  i-.  5,  against,  102. 
separation  deed  may  be  supported  as,  194. 
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FEE  SIMPLE, 

equitable  estate  in,  2. 

legal  estate  extended  to  support  equitable,  11. 
legal  and  equitable,  passed  by  what  words  [Legal  Estate],  9 — 18. 
wife's,  declaration  of  trust,  as  to,  45. 
husband's  interest  in,  45. 

EELOlSr, 

administrator  of  property  of,  6,  632. 

alienation  by,  prohibited,  6. 

curator,  interim,  of  property  of,  6. 

debts  of,  payment  of,  6. 

forfeiture,  not  liable  to,  6,  632. 

new  trustee,  appointment  of,  in  place  of,  505. 

trust  cannot  be  declared  by,  6. 

FELONY,  is  not  alienation  under  condition,  658. 

FIDUCIAEY  POSITION, 

attachment  of  persons  in,  541. 

constructive  trust  arises  out  of,  163. 

deed  made  during  existence  of,  when  set  aside,  78. 

director,  of,  175. 

promoters,  of,  175. 

purchase  by  persons  in,  300. 

sale,  improper,  by  persons  in,  325. 

FINE, 

expenses  of  renewal,  171. 

waste  of  manor,  on  admission  to,  268. 

FIRE  INSURANCE, 

policy  money  under,  right  to,  237. 
rebuilding,  237. 

Trustee  Act,  1893,  s.  18,  under,  237. 
trustees  not  bound  to  effect,  237. 

FIRM  [Paetnees]. 

FOLLOWING  TRUST  PROPERTY,  564—575. 
agents,  into  hands  of,  566,  571. 

appropriation,  specific,  rule  as  to,  with  regard  to,  566. 
assignee  of  defaulting  trustee's  beneficial  share,  into  hands  of,  567. 
bailee,  fiduciary,  into  hands  of,  567. 
bankers,  against,  with  notice  of  trust,  566,  570. 
bankruptcy  trustee,  into  hands  of,  564,  574. 
charge  on  land  partly  purchased  with  trust  money,  568. 
charity  trustees  blending  trust  funds,  569. 
chattels,  572. 

Clayton's  case,  rule  in,  whether  applicable  in,  566. 
consignee,  when  rules  apply  to,  567. 
deeds  deposited  by  co-trustee,  lien  on,  568. 
defaulting  trustee  himself  has  duty  of,  568. 
evidence  required  on,  565. 
illegal  trust,  where,  569. 

investments  of  misapplied  trust  fund,  into,  566. 
land,  into,  election  to  take  land  or  a  charge,  573. 
mixing  trust  money  in  bank,  565,  567. 
money,  when,  565. 

payment  into  Court,  order  for,  does  not  prevent,  568. 
priority  of  right  to  follow,  574. 

purchaser  for  value  without  notice  not  subject  to,  576. 
purchaser  without  notice  of  trusts  from  trustee  of  property,  liable  to, 

567,  568. 
real  estate,  into,  573. 

repair  of  breach  of  trust  out  of  trust  estate,  where,  568. 
paJe  by  trustees  to  enforce  indemnity  subject  to  right  of,  568. 


INDEX.  771 

FOLLOWING  TRUST  PEOPERTY— co«#t««e<;. 
shares,  confusion  of,  567. 
solicitor,  into  hands  of,  566,  571. 

special  bailee  of  money  for  named  purpose  against,  572. 
Statute  of  Limitations,  no  defence,  565,  569. 
stock,  confusion  of,  567. 
stockbroker,  into  hands  of,  566,  571. 
stolen  property,  565. 
summary  of  remedies  as  to,  575. 
traceable,  if,  565. 
"  trust  account,"  570. 

FORECLOSLTIE, 

lien  for  advances  by  trustees,  not  enforced  by,  253. 
parties  where  trustee  bankrupt,  39. 
trust  for  sale  after,  531. 

FOREIGN  LAW, 

declaration  against  construction  according  to,  470. 
separate  use  where  marriage  contract  under,  470. 

FOREIGN  PROPERTY,  TRUSTS  OF,  633. 

administration  of  property  within  jurisdiction  though  testator  domi- 
ciled abroad,  636. 
colonies,  633. 

concurrent  proceedings  in  the  domicil,  636. 
constructive  trust  though  as  to  land  enforced  in  personam,  635. 
contract,  claim  on,  634,  635. 

declaration  that  deed  to  be  construed  as  English,  636. 
immovable  property  abroad,  trusts  of,  633,  634. 
in  personam.  Court  acts  only,  633. 
inquiry  as  to  lex  situs,  635. 
Ireland,  633. 
jurisdiction  as  to,  633. 

lex  loci  contractus  followed  though  equities  not  recognised  by  it.  636. 
public  policy,  lex  situs  if  against,  not  followed,  635. 
Scotland,  633. 
Statute  of  Frauds,  634. 
trustees  within  jurisdiction,  where,  633. 

FOREIGN  STOCKS, 

action,  after.  Court  does  not  continue,  387. 

bearer  bonds,  387. 

breach  of  trust,  investment  in,  is  not,  if  power  unlimited,  387. 

British  guarantee,  with,  387. 

colonial  bonds  are  not,  387. 

investment  in  [Investment],  387. 

what  are,  387. 

FORFEITURE, 

assignment  to  avoid,  on  felony,  142. 

non-repair  by  trustees,  for,  protection  agaia=!t,  238. 

resulting  trust  on  settlement  to  avoid,  142. 

FORGERY, 

liability  of  trustees  acting  on,  235. 

mortgage,  of,  no  title  taken  where,  585. 

payment  upon,  411. 

receipt,  of,  585. 

transfer  of  shares,  in,  effect  of,  585. 

FRAUD, 

attachment  of  trustee  where  there  is,  539. 
bar  of  remedy  for  [Statute  of  Lijiitations],  609—612. 
cestui  que  trust  not  affected  by  title  given  by  trustee's,  586, 
cpnsent  to  marriage,  inducing  to,  261. 
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FRATTD — continued. 

costs  where  failure  to  prove,  696. 

creditors,  of,  settlements  in,  100. 

creditors'  trust  deed,  setting  aside  for,  88. 

marriage  settlement  irrevocable  though  obtained  by,  83. 

originating  summons,  case  of,  not  decided  on,  266. 

release  of  breach  of  trust  tainted  with,  after  bankruptcy,  40. 

secret  trust,  not  performed,  156. 

solicitor,  of,  liability  of  trustees  for,  218. 

FRAUDS,   STATUTE   OF   [Statute  of   Fkauds],   42—46. 

FRAUDULENT  PREFERENCE, 

breach  of  trust  repaired  just  before  banlcruptcy  is  not,  38. 

FREEHOLDS, 

gift  of,  by  husband  to  wife,  49. 
legal  estate  in  [Legal  Estate],  9. 
voluntary  trust  of,  48. 

FURNITURE, 

possession  of  beneficiary,  38. 
separate  estate  in,  38. 


CrETTING  IN  TRUST  PROPERTY,  270. 
absence  of  trustee  no  excuse  for  not,  275. 
absolute  power  to  postpone,  effect  of,  279. 
acquiescence  of  cestui  que  trust  in  not,  275. 

administration  action,  retaining  speculative  securitici  after,  281 . 
advice  of  solicitor  no  protection  against  not,  274. 
after  a  year,  postponement  of,  279. 
annuities,  provision  for,  where  power  to  postpone,  281 . 
anticipation,  receipt  of  money  in,  272. 
arrears  of  rent  may  be  released,  277. 
attachment  for  not,  540. 
bar  of  debt  on  covenant  to  settle,  273. 
bonus,  right  to,  287. 

breach  of  trust  contemplated,  debtor  should  not  pay  if,  278. 
business  may  be  continued  for  winding-up  [Business],  281. 
calls,  payment  of,  279,  285. 
carelessness  in,  272. 

cestui  que  trust  may  get  leave  to  sue  in  name  of  trustee,  276. 
compositions,  may  accept,  271. 
compromise,  refusal  of,  277. 
consent,  if  required  before,  trustees  not  liable  for  loss  until  given, 

390. 
conversion  within  a  year,  279. 
Court,  advice  of,  aa  to  suing  for  debts,  272,  277. 
covenant  for  payment,  enforcing,  274,  276. 
credit,  injury  to,  no  excuse  for  not,  272. 
creditors,  rights  of,  as  to  debts  of  trustees  carrying  on  business, 

282—285. 
debtor  is  a  co-trustee,  where,  270. 
deferred  liability,  duty  as  to,  273. 
deficient  security,  course  where,  275. 
depreciated  mortgage,  discretion  as  to,  275. 
discretion  as  to  suing,  274. 
dividend,  extra,  right  to,  287. 
duty  of  trustees  as  to,  270. 

false  recital  of  payment  to  trustees  keeps  debt  alive,  273. 
foreign  debtor,  274. 
forgiving  debt,  277. 

giving  time  under  Trustee  Act,  1893,  =.  21. ..270. 
impracticable  without  stopping  trade  directed    to    be   continued, 

372,  373. 
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income,  absence  of  provision  as  to,  till  sale,  280. 
increase  of  capital  of  business  by  mortgage,  285. 
indemnity  against  costs  of  suing,  trustees  entitled  to,  276. 
indemnity  of  trustees  against  assets  used  in  business,  284. 
infant  trustee,  by  [Inf.\ni],  279. 

inquiry  as  to  propriety  of  retaining  investments,  279,  382. 
inquiry  by  cestui  que  trust  as  to,  273. 

intestacy  as  to  profits  where  trade  directed  to  be  continued,  286. 
invalid  appointment  of  trustees  does  not  affect  duty  of,  270. 
irrecoverable,  onus  of  proof  that  claim,  272. 
legacy,  payilient  of,  claimed  as  a  charge,  277. 
legatee,  where  debtor  is  a,  274. 

limited  company,  conversion  of  testator's  business  into,  281,  282. 
losses  in  business,  incidence  of,  286. 

mortgage  by  tenant  for  Hfe  entitled  to  carry  on  business,  285. 
mortgage,  calling  in  good,  275. 

new  shares,  course  of  trustees  and  rights  as  to  [Shakes],  286. 
notice  of  danger  to  fund  outstanding,  273. 
occupation  of  business  premises  and  plant  by  trustees,  282. 
outgoings,  277. 
outstanding  assets,  273. 

personal  liability  of  trustees  carrying  on  testator's  business,  282. 
personal  securities,  270. 
policy  keeping  up  [Salvage],  276. 
postponement,  power  of,  as  to  personal  security,  270. 
power  to  carry  on  business,  creditors  should  inquire  as  to,  285. 
profits  of  business  continued,  right  of  tenant  for  life  to,  286. 
proof  in  bankruptcy  [Bankrdptcy],  278. 
receipt  without  payment,  273. 
recital  that  fund  in  trustee's  hands,  273. 
redemption  of  prior  mortgage,  277. 
relief  under  Judicial  Trust^  Act,  270. 

remaindermen,  acquiescence  of  tenant  for  life  does  not  bind,  275. 
remedy  of  creditor  where  business  carried  on  under  a,  power,  283. 
repairs  of  settled  property,  277. 

request  by  cestui  que  trust  to  recover  debt,  274,  276,  279. 
request  to  sue  debtor  who  is  creditor  of  beneficiary,  274. 
retention  of  wasting  or  hazardous  securities,  280,  288. 
same  state  of  investment  in,  power  to  retain,  280. 
security,  taking,  for  fulfi'lment  of  covenant  to  pay,  272. 
shares,  279,  285,  286. 

solicitor-trustee  permitted  to  act  alone  in,   224. 
speculative  investments,  279. 
sub-settlement,  payment  to  trustees  of,  271. 
tenant  for  life,  right  to  call  on,  to  repair,  277. 
trustees,  one  of,  fund  in  hands  of,  275. 

unauthorised  carrying  on  of  business,  rights  of  creditors,  285. 
unauthorised  securities,  288. 
undivided  profits  of  business,  right  to,  288. 
unL'mited  liability,  incidence  of,  on  severed  fund  only,  285. 
wasting,  or  unauthorised  securities  [Wasting  Securities,  Coxvee- 
siON  of],  288. 

GIFT, 

chose  in  action,  of,  how  made,  51. 

declaration  of  trust,  inconsistent  with,  59. 

incomplete,  not  construed  as  declaration  of  trust,  48. 

loan,  distinction  between,  and,  70. 

set  aside,  when  [Voluntary  Settlement],  77. 

testamentary,  if,  void,  57,  61. 

GIFT  OVER,  after  condition,  663. 

GOODWILL, 

13  Eliz.  c.  5,  within,  101. 

solvency  of  settlor,  in  estimating,  110. 
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GEOUND-RENTS, 

mortgage  of,  investment  on,  391. 
purchase  of,  by  trustees,  402,  407. 

GUAKDIAX, 

lease  to,  of  ward's  e'jtate,  317. 

possession  of  [Statute  of  Llmit.4TI0ns],  598. 

purchase  of  ward's  estate  by,  317. 

relief  against,  as  trustee  or  bailiff,  •598. 

renewal  of  lease  by,  163. 


HEIR  [Resllilxg  Tei=is],  139. 

conversion,  rights  of,  as  to  trust  for,  143. 

disclaimer  by  all  trustees  vests  legal  estate  in,  21. 

disinheriting,  intention  of,  139,  140. 

legacy  to  heir  may  rebut  resulting  trust,  139. 

legal  estate,  conveyance  of,  by,  21. 

legal  estate,  in,  interest  of,  excluded  by  Conveyancing  Act,  1881, 

s.  30.. .28. 
legal  representative  is  now  real  representative,  29. 
powers,  exercise  of,  by,  21. 
precatory  trust  for,  118. 

sale  by,  does  not  defeat  prior  voluntary  deed,  100. 
secret  illegal  trust,  under,  right  of,  161. 
sold  estate  taken  by,  as  trustee  for  purchaser,  31. 
trust  for,  where  devisee  is  trustee  on  face  of  will,  600. 
trusts,  execution  of,  by,  21. 
unknown,  receipt  of  rents  for,  26. 

HEIRLOOMS, 

inventory  required  by  Court,  234. 

jurisdiction  under  Settled  Land  Act,  353. 

peerage,  to  go  with,  132. 

removal  of,  353. 

sale  of,  353. 

selection  of,  by  executors,  direction  for,  132. 

settlement  of,  131. 

to  go  as  realty,  131. 

trust  of,  to  follow  uses  of  lands  [Exectttoet  Trusts],  131. 

user  of,  by  tenant  for  Ufe,  131,  132. 

HOTCHPOT,  advancement,  effect  on,  of  clause  as  to,  413,  455,  459. 

HUSBAND,  ^ 

advancement,  purchase  in  wife's  name  by,  is,  149,  1.52. 
exclusion  of,  under  executory  trust,  128. 
furniture  of  wife  not  affected  by  bankruptcy  of,  38. 
purchase  in  name  of,  155. 
transfer  into  names  of,  and  wife,  62,  153. 
wife's  breach  of  trust,  liability  for,  230. 

IGNORANCE  [ACQUIESCEXCE;  CoyFiKiiATiox],  deed  set  aside  on  ground 
of,  as  to  legal  effect,  78. 

ILLEG.iL  TRUSTS,  178. 
animals,  for,  8,  184. 

binding  on  settlor  and  representative  after  object  effected,  142. 
block  up  house,  trust  to,  for  a  long  period,  184. 
charitable,  201.  -or, 

children  not  to  live  with  father,  183. 
cohabitation,  with  reference  to,  184,  185. 
conditional  gifts  [Co^-D]rroN],  651. 
enforced,  cannot  be,  178. 
failure  of  purpose  of,  recovery  of  property  after,  178. 


INDEX.  775 

ILLEGAL  T'RVSTS—contiiuied. 

following,  riglit  of,  does  not  attach  where,  569. 

foreign  trusts,  184. 

illegitimate  children,  for  [Illeqitijuate  Childeen],  186. 

immoral  or  irreligious,  184. 

incidental  illegality,  180. 

insurance  moneys,  of,  181. 

intestacy,  where,  184. 

lottery,   180. 

masses,  for,  201. 

monument,  as  to,  S,  204. 

ilortmain  Acts,  under,  197.  ^ 

ornaments  in  a  church,  as  to,  204. 

partial  illegality,  182. 

partnership,  illegal,  180,  181. 

peerage,  trust  of  money  to  secui'e,  184. 

perpetuities  [Perpetuities],  638. 

perpetuity,  where,  204. 

plea  of  iUegaUty,  179. 

re-conveyance  after  failure  of  purpose  of,  179. 

resulting  trust,  141. 

secret,  161. 

separation  deeds  [Sepaeatiox  Deeds],  193. 

setting  aside  instruments  containing,  178. 

simony,  202. 

Statute  of  Frauds  not  to  be  pleaded  to  support,  43. 

superstitious  uses,  201. 

tombs,  as  to,  203. 

ILLEGITIMATE  CHILDEEN,  TRUSTS  EOE,  186—193. 
bachelor,  gift  to  children  of,  189,  190. 
born  at  date  of  will,  192. 
child-bearing,  of  woman  past,  190. 
"  eliildren  "  means,  prima  facie,  legitimate,  187. 
class  of  children  includes  ill^itimate,  when,  190. 
conjectural  interpretation  of  intention,  190. 
death  of  testator,  born  at,  192. 
deed  and  Tvill,  in,  distinction  as  to,  186,  191. 
described  by  reference  to  father,  192. 
described  by  reference  to  mother,  192. 
"dictionary  "  explaining  meaning  of  testator,  187,  191. 
domicil,  law  of,  as  to,  192,  193. 
doubt  as  to  legitimacy  shown  in  will,  eitect  of,  188. 
en  ventre,  children,  when  they  take  under,  186. 
exception  of  one  ill^itiniate  lets  in  others,  188. 
extrinsic  evidence,  189. 
future  illegitimate  chUdren,  for,  191. 
Olegality  of,  grounds  of,  186. 
intention  to  include  illegitimate,  187. 
invalid  marriage,  children  of,  gift  to,  ISS. 
knowledge  of  state  of  family,  188,  189. 
marriage  settlement,  trusts  for,  in,  73,  76. 
mistress,  gift  to  children  of,  190. 
next  of  kin  of  iUegitimate,  gift  to,  188. 
none  legitimate,  where,  illegitimate,  when  let  in,  188. 
parent  dead  and  none  legitimate,  189. 

personal  estate,  a?  to,  domicil  of  parents  decides  if  rules  apply,  193. 
persons  designate,  as,  186,  187. 

plural,  for  children  in,  and  only  one  legitimate,  188. 
real  estate,  as  to,  rules  apply,  though  parent  domiciled  abroad,  192. 
relatives  of  iUegitimate,  gift  to,  188, 191. 
reputation  as   children  of  particular  parent,   192. 
reeiduarr  gift  to  class,  after  specific  gifts  to  illegitimate  members, 

191. 
several,  gift  to,  one  only  being  legitimate,  188. 
sons  or  daughters  mean  l^itimate,  187. 
spinster,  for  childi-en  of,  188. 
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ILLEGITIMATE  CHTLDREN,  TRUSTS  FO^r— continued: 
surrounding  circumBtances,  evidence  of,  188. 
two  families,  intention  to  provide  for,  188. 
unborn  issue  of  particular  woman,  186. 
unmarried  daughter,  gift  to  children  of,  189. 
unmarried  man,  gift  by,  189. 

ILLUSORY  TRUST, 

creditors,  for  [Teusts  foe,  Ceeditobs],  7. 
fictitious  interest  given  to  found  action,  7. 
remuneration,  provision  for,  7. 

IMPLIED  POWERS,  trustees,  of,  250—254. 

lilPOSSIBILITY,  renewal  of  lease,  of,  172. 

IMPOUNDING,  675. 
annuity,  677. 

arrears  of  married  woman's  annuity,  679. 
consent  "  in  writing,"  677. 
discretion  as  to,  676. 

equitable  but  not  legal  tenancy  for  life  of  trustee  liable  to,  39. 
instigation  or  request,  or  consent  as  to  breach  of  trust,  675. 
interest  not  included  in  amount  impounded,  677. 
interests  liable  to,  676. 
legal  interest,  676. 

restraint  on  anticipation,  no  bar  to,  676. 
Trustee  Act,  under,  675. 
trustee's  beneficial  interest,  682. 
waiver  of  right  of,  not  permitted,  677. 

IMPROVEMENTS  [Repaibs;  Building], 

permanent,  by  constructive  trustee,  166,  170,  171. 

renewal  of  lease,  when,  lien  for,  166 — 171. 

resulting  trust,  on  declaration  of,  right  to  lien  for,  148. 

Settled  Laud  Acts,  under,  351 . 

trustees,  by  [Repaies  and  Impkovemexis],  347 — 351. 

trustees,  &c.,  allowance  to,  when  purchase  is  set  aside,  321. 

IMPROVIDENCE,  no  ground  for  setting  aside  deed,  78. 

1^X'APACITY,  trustees,  of  [New  Tkusiees],  504. 

INCOME, 

arrears  of,  alienation  of,  when  forfeiture  under  condition,  661. 

costs  payable  out  of,  697. 

reservation  of,  on  declaration  of  trust,  63. 

IN'COME  TAX,  annuities  from,  deduction  of,  621. 

INDEMNITY, 

accounts,  as  to  expense  of  rendering,  527. 

bringing  actions,  as  to  costs  of,  276. 

charges  and  expenses,  for,  688. 

clause,  protection  of,  213,  668. 

contingent  liability,  as  to,  412,  417. 

costs,  as  to,  enables  trustee,  though  in  default,  to  pay  solicitors,  232. 

co-trustees,  between  [Conteieution],  680. 

covenant  for,  taken  by  trustee,  425,  687. 

covenants  in  lease,  against,  337. 

debts  incurred  in  business,  extent  of,  283. 

doctrine  of  Court  as  to,  425. 

following,  right  of,  prior  to  trustee's  right  to,  568. 

future  liability,  as  to,  412,  417. 

illegal  trust,  in  respect  of,  182. 

lease,  on  assignment  of,  412. 
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Lord  St.  Leonards'  Act,  under,  426. 

partial,  between  co-trustees,  681. 

premiums  on  policy,  to  trustees  paying,  071. 

renewed  lease  declared  trust  property,  against  covenants  in,  171. 

Settled  Land  Acts,  to  trustees  under,  36(j. 

shares,  against  liability  on,  385. 

special  clauses  for,  425. 

INDIAN  TRUSTEES,  remuneration  of  official,  248. 

INFANT, 

action  to  complete  sale  by  testator  where  person  to  convey  is,  33. 

advancement  of  [Advakclhent],  453. 

alteration  of  nature  of  estate  of,  405. 

appointment  of,  as  trustee,  497. 

articles  on  marriage  of,  voidable,  126. 

breach  of  trust,  whether  liable  for,  685. 

coming  of  age,  duty  of  trustee  to  explain  rights  to,  448,  528. 

compromise,  where  interested  in,  requires  sanction  of  Court,  263. 

concurrence  of,  in  breach  of  trust,  685. 

consent  of,  to  change  of  investment,  390. 

contracts  by,  4. 

disentail  by,  5. 

executor,  liability  of,  279. 

feoffment  by,  5. 

improvements  and  repairs  on  estate  of,  348,  350. 

maintenance  and  education  of   [Maintesaxce],  443. 

ilalins'  Act,  effect  of,  on  reversion  of  female,  5. 

management  of  land  of:  sect.  42  of  Conveyancing  Act,  441. 

mortgagee,  vesting  order,  515. 

post-nuptial  settlement  by,  under  Infants'  Settlement  Acts,  4. 

power  coupled  with  interest,  can  exercise,  390. 

proof  in  bankruptcy  of  trustee,  on  behalf  of,  40. 

purchase  in  name  of  infant,  151. 

release  by,  423,  448,  686. 

Eelief  Act,  1874... 4. 

representation  as  to  interest,  bound  by,  5. 

reversionary  interest  of  female,  5. 

sale  or  mortgage  of  estate  of,  for  repairs,  350. 

setting  aside  not  of  course  at  suit  of,  78. 

Settled  Estates  Act,  under,  land  of,  is  settled  estate,  441. 

Settled  Land  Act,  provisions  in,  as  to  [Settled  Land  Act],  354,  357. 

settlement  by,  4,  5,  98. 

Settlement  Acts,  settlement  under,  4. 

shares  transferred  into  name  of,  385. 

trust  declared  by,  4,  5. 

trustee,  liability  of,  279. 

trustee,  vesting  order  of  property  vested  in,  514. 

Trustee  Act,  payment  in  of  legacy  of,  under,  427. 

trustees  for  purposes  of  sect.  42  of  Conveyancing  Act,  1881... 441. 

vesting  order,  514. 

ward  of  Court,  settlement  by  male  or  female,  4,  5. 

will  of,  5. 

INFORMATION, 

rharges  and  notices,  as  to,  528. 

concealment  of,  from  cestui  que  trust,  528. 

duty  of  trustees  to  give,  to  cestui  que  trust,  628. 

majority,  to  cestui  que  trust,  on  attaining,  628. 

tenant  for  life,  by,  under  Settled  Land  Acts  to  trustees,  361. 

INJUNCTION, 

assent  to  bill  by  trustees,  against,  262. 

appointment  of  new  trustees  after  action,  without  sanction,  546. 

bankrupt  trustee,  against,  546. 
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co-tmstee,  by  trustee  against,  546. 

depreciatory  conditions,  to  stop  sale  on,  330. 

improvident  sale  of  purchased  real  estate,  546. 

"  just  and  convenient,"  where,  546. 

sale  by  mortgagee,  to  restrain,  307. 

sale  by  trustee  of  power  of  sale  in  mortgage,  546. 

sale,  to  stop  improper,  324,  546. 

separation  deed,  against  breach  of,  193. 

Settled  Land  Acts,  against  exercise  of  powers  under,  361.        " 

threatened  breach  of  trust,  where,  54.5. 

voluntary  settlor,  against,  55. 

waste,  to  stay,  646. 

IN  LOCO  PARENTIS,  PEESON, 
brother,  when,  150. 

purchase  by,  in  name  of  adopted  chUd,  149. 
who  is,  149,  150. 

INQUIRY, 

allowance  for  trouble,  as  to,  241. 

amount  in  trustee's  hands,  as  to,  620. 

debt  due  to  bankrupt  trustee,  as  to,  39. 

discretion,  in  exercise  of,  as  to  matters  of  fact,  257. 

foreign  law,  as  to,  635. 

lex  loci  rei  sitse,  as  to,  635. 

profits  in  trading  with  estate  made  by  trustee,  551. 

repairs  on  settled  land,  as  to,  350. 

secret  trust,  as  to,  160. 

trustee  for  sale  buying  estate,  on,  not  granted,  301. 

INHOLMENT,  neglect  of,  by  trustees,  238. 

INSOLVENCY, 

contingent  liability  when  considered  as  to,  105. 
foreign,  is  an  alienation  under  condition,  658. 
fraud,  badge  of,  within  13  Eliz.  c.  5.. .103. 
receiver  appointed  on,  of  trustee,  531. 
what  ia,  within  condition  against  alienation,  658. 

INSPECTION, 

accounts,  of,  by  cestui  que  trust,  527. 

deeds  and  documents,  of  [Deeds],  436. 

solicitor  of  cestui  que  trust,  by,  of  accounts,  &c.,  in  hands  of  trustee, 

527. 
third  parties  interested  in  accounts,  right  of  cestui  que  trust  to, 

where,  5.27. 

INSPECTOR, 

indemnity  to,  87. 

trustee,  is  a,  87. 

wilful  default,  when  liable  for,  87. 

INSTIGATION  [iMPOuiromG],  675. 

INSUE-\NC'E  [Policy,  Eiee  Insueance], 

maintenance  on  contingent  legacy,  secured  by,  447. 
Thellusson  Act,  whether  keeping  up  for  whole  life  is  within,  649. 

INSURANCE  C03IPANY,  Trustee  Act,  payment  in  under,  by,  428. 

INTEREST, 

accounts,  refusal  to  furnish,  550. 

active  or  dishonest  breach  of  trust,  on,  550. 

advances,  on,  459. 

agent  refusing  to  pay  money,  548. 
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attaekmeut  not  issued  for,  539. 

borrowing  trust  money,  551. 

breach  of  trust,  on  innocent,  lenience  as  to,  548. 

calling  in  good  security,  550. 

compound,  when  charged,  551. 

costs,  on,  702. 

expenses  of  renewal,  on,  171. 

false  balance-sheets,  550. 

fraudulent  misrepresentation,  550. 

further  consideration,  on,  though  not  claimed  before,  552. 

impounded,  amount  of  breach  of  trust,  on,  677. 

inquirjr  as  to  profits,  551. 

insufacient  mortgage,  liability  for,  on  amount  lost  by,  401. 

interrogatories  to  Hound  case  for,  552. 

keeping  down,  251. 

legacy,  non-payment  of,  549. 

misappropriation,  550. 

mortgagee  pays,  on  surplus  sale-moneys,  549. 

partner,  deceased,  estate  of,  trustee  dealing  with,  552. 

payment  into  Court  of,  on  fund  ordered  to  be  paid  in,  537. 

portion,  on,  466. 

profits  as  well  as,  not  given,  551. 

proof  for,  on  money  used  in  trade,  39. 

rat«  of,  459,  548,  550. 

receiver  dealing  with  money,  551. 

refunding,  on,  rate  of,  548,  549. 

retaining  balances,  trustees,  548. 

sale  by  trustee  to  himself,  on,  552. 

sale  of  stock,  unnecessary,  550. 

surplus  of  sale  money  under  mortgage,  on,  309,  549. 

trading  with  trust-money,  account  for  profits,  551,  652. 

trustee  in  bankruptcy  keeping  money  in  hand,  551. 

IXTESTACY, 

condition  to  evade  devolution  on,  652. 

illegal  trust,  upon,  184. 

Intestates'  Estates  Acts,  under,  629. 

IXVENTOEY,  chattels,  of,  in  possession  of  cestui  que  trust,  234. 

IXAESTMEXT, 

acquiescence  in  wrong,  687. 
action,  before  and  after,  387. 
annuity,  in  purchase  of,  388. 
Bank  Stock — English  and  Irish,  374. 
"  B  Annuities  "  of  purchased  Indian  railways,  376.  • 
bond,  on,  with  sureties,  388. 

breach  of  trust  by  wrong  investment,  remedy  for,  226,  373,  388. 
broker,  employment  of,  to  make,  214. 
building  society,  by,  378. 

capital  money,  of,  under  Settled  Land  Acts,  by  trustees  or  Court,  362. 
care  required  of  trustees  in,  371. 

"  cash  under  control  of  Court,"  investments  authorised  for,  377. 
— rcestui  que  trust  may  accept  unauthorised,  373. 
change  of,  by  Court,  381. 
charity  trustees,  by,  378. 

child-bearing,  application  by  woman  past,  for  change  by  Court,  382. 
choice  of  investment  by  Court  on  change  of,  381. 
colonial  stock,  380. 

consent  to,  and  variation  of  [Consent],  390. 
consents  under  settlement  required  under  Act,  378,  390. 
continuing,  which  has  ceased  to  be  authorised,  206. 
contributory  mortgage,  392. 
control  of  discretion  of  trustees  as  to,  383. 
conversion  of  stock,  dissent  from,  when  a  breach  of  trust,  381. 
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corporation  is  a  trustee,  and  may  invest  according  to  Act,  378. 
corporation  stock,  377. 

costs  of  action  as  to  wrong,  695. 
co-trustee  allowing  wrong,  to  remain,  226. 

county  council  stock,  375,  377. 

debentures,  in,  383. 

depreciation  after  wrong,  668. 

directors'  liabOity  for  unauthorised,  177. 

discretion  as  to  variation  of,  control  of  Court  over,  383. 

discretion  to  trustees  as  to,  under  Act,  378. 

East  India  Stock,  375. 

favouring  tenant  for  life  as  to,  382. 

foreign  stocks,  in,  387. 

general  duty  as  to,  371. 

ground  rente,  374,  391,  402,  407. 

guaranteed  Indian  Railway  Stock,  376. 

houses,  in,  402. 

improper,  liability  for,  372. 

Improvement  of  jLand  Acts,  under,  379. 

inquiry  whether  dividend  on  ordinary  railway  stock  paid,  376. 

inquiry  whether  investment  ought  to  be  continued,  382. 

Isle  of  Man  Loans  Act,  1880... 380. 

law,  permitted  by,  374. 

leased  lines  stock,  376. 

limited  to  land,  extends  to  investments  under  Settled  Land  Acts,  382. 

Local  Loans  Stock,  377,  379. 

London  Corporation  and  County  Stocks,  375. 

maintenance,  increase  of,  ground  for  change  by  Court  of,  382. 

Metropolitan  Board  of  Works,  stock  issued  by,  375. 
^^  money  handed  for,  trust  of,  64. 

money  to  be  laid  out  in  land,  may  be  invested  as  under  Settled  Land 
Acte,  380. 

mortgage,  on  [Moeigage,  Ixvestiuni  oy],  374,  390 — 402. 

names  of  all  trustees,  must  be  in,  208,  362. 

nature  and  form  of  trust  for,  371. 

non-investment,  remedy  of  cestui  que  trust,  372. 

option  to  charge  trustees  with  loss  or  value  of  security  as  if  pur- 
chased, 372. 

pending,  deposit  with  broker  or  agent,  388. 

periodic  inspections,  400. 

personal  security,  on,  a  breach  of  trust  [Peksoxvl  Secuhity],  388. 

prohibition  in  trust  instrument  as  to  statutory  investments,  374. 

public  funds,  374. 

purchase  of  land,  in,  363,  402. 

railway  securities,  English  or  Irish,  376. 

real  estate,  in  purchase  of  [IifVEsniEXT  in  Land],  402. 

real  securities,  374,  379. 

redeemable  securities,  in,  378. 

remainderman  considered  on  change  of,  by  Court,  381. 

retaining,  386. 

retrospective.  Act  is,  378. 

Scotland,  Act  does  not  extend  to,  374. 

"  securities,"  meaning  of,  378. 

Settled  Land  Acts,  under,  382. 

settlor  asking  Court  to  change,  381. 

shares,  in  [Shaees],  383. 

sinking  fund,  offer  to  make,  no  ground  for  change  by  Court,  381. 

state  of,  duty  of  new  trustee  to  see  to,  205,  400. 

stock  certificates  with  coupons  to  bearer,  when  trustees  may  hold,  381 . 

stock  g^uaranteed  by  Parliament,  375. 

stock  mortgage,  391. 

"  stocks,"  meaning  of,  378. 

sub-mortgage,  392. 

tenant  for  life  under  Settled  Land  Acts  to  direct,  362. 

three  dividends  in  one  year,  provision  against,  382. 
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Trustee  Act,  1893,  under,  374. 

trustee  may  take  unauthorised  security,  when,  373,  395. 

turnpike-bonds,  391. 

unauthorised  and  wrong  investment,  distinction  between,  373. 

vary,  power  to,  absence  of,  before  Act  of  1889. ..381. 

vary,  power  to,  under  Settled  Land  Acts,  362. 

vary,  power  to,  under  Trustee  Act,  377,  382. 

water  board  stock,  380. 

water  commissioners'  stock,  377. 

water  companies'  securities,  376. 

wilful  default  as  to,  372. 

wrong,  remedy  for,  373. 

INVESTMENT  IN  LAND,  402—408. 
admittance  to  copyholds,  407. 
advowson,  407. 

breach  of  trust  if  no  power  of,  402,  405. 
consent,  power  to,  effect  of,  406. 
copyholds,  407. 
costs  as  to,  408. 

Court,  under  the,  reference  to  chambers  as  to,  404. 
defective  title,  trustees  should  not  accept,  404. 
delay  in,  rights  of  tenant  for  life,  406. 
disagreement  of  trustees  as  to,  406. 
equity  of  redemption,  407. 

forms,  &c.  under  Conveyancing  Act  apply  to,  by  trustees,  403. 
gavelkind,  re-investment  in,  to  protect  customary  heir,  407. 
ground  rents,  402,  407. 
indemnity  as  to  covenants,  407. 

infant's  property  converted  into  land,  trustee  must  replace,  405. 
leaseholds,  407. 

lessor's  title,  trustees  may  dispense  with,  403. 
mines,  407. 

power,  implied,  of  sale  of  land  purchased,  406. 
real  securities,  power  to  invest  in,  does  not  include,  402. 
remedy  where  no  power  of,  405. 
request  and  consent  as  to,  distinction  between,  406. 
sale,  when,  with  intention  to  purchase  other  laud,  to  be  made,  405. 
Settled  Land  Act,  under,  380. 
specified  estate,  under  direction  to  buy,  407. 
summons  under  Vendor  and  Purchaser  Act,  s.  9... 403. 
title,  length  of.  Trustee  Act,  402. 

unauthorised,  after,  trustees  can  make  title  to  a  purchaser,  405. 
valuation,  407. 
Vendor  and  Purchaser  Act,  a.  1,  binding  on  trustees,  403. 

lEELAND, 

Settled  Land  Act,  appointment  of  trustees  of  land  in,  355. 
Trustee  Acts,  application  of,  to,  737. 

ISSUE,  executory  trusts,  limitations  under,  to,  122,  125. 


JEWELS,  custody  of,  234. 

JOINT  ACCOUNT, 

clause,  effect  of,  393. 

evidence  to  show  several  title  as  to,  148. 

mortgage  deed,  in,  statement  as  to  money  on,  393. 

JOINT  ACTION  OP  TRUSTEES,  206—212. 
acknowledgment  of  debt,  208. 
"  acting  trustee  "  not  recognised  in  law,  207. 
all  most  act  together,  206. 
Assent  to  prior  acts  of  co-trustees,  208, 
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JOINT  ACTION  OF  TRUSTEES— co«ii«Merf. 
bringing  and  defending  proceedings,  208. 
charity  trustees,  majority  of,  may  act,  211. 
Copyhold  Act,  1887,  enfranchisement  by  some,  under,  211. 
diTidends  may  be  received  by  one  trustee,  210. 
investments  must  be  in  joint  names,  208. 
joint  not  several,  authority  of  trustees  is,  206. 
majority  does  not  bind  minority,  206,  208. 
misappropriation  of  rents,  liability  of  co-trustees  for,  210. 
money  should  be  received  by  all,  206,  223. 
moral  necessity  dispenses  with,  211. 
order  for  payment  of  dividends  by  Court,  211 . 
payment  of  trust  money  by  stranger  to  one  trustee,  207. 
proof  of  debts  by  all  trustees,  208. 
purchase-money,  joint  receipt  of,  207,  334. 
rents  may  be  received  by  one  trustee,  210. 
severing  in  bringing  or  defending  actions  [Costs],  209. 
shares   not   allowed  by   company   to    be   registered   in  joint   names, 

208,  211. 
transfer  of  shares  must  be  by  all,  211. 

JOINT  PURCHASE, 

fraudulent,  when,  151. 

resulting  trusts  in  cases  of,  151 — 153. 

survivor,  rights  of,  153. 

JOINT  SALE  [Sale  under  Trusts  or  Powers],  332. 

JOINT   TENANCY,   severance  of    [Secret   Trust],    160;    [Executoey 
Teust],  125. 

JOINT  TENANTS,  secret  trust  when  binding  on,  160. 

JOINTURE,  second  wife,  for,  under  executory  trust,  128,  183. 

JOINTURE,    POWER    TO,    executory    trusts,    in    settlements    under, 
128,  134. 

JTTDGMENT,  settlement  to  evade,  105. 

.TUDICIAL  TRUSTEES, 
accounts  and  audit,  709. 
administration  of  the  trust,  708 . 
appointment  of,  707. 
banking  account,  709. 
companies  or  debenture  holders,  711. 
discontinuance  of,  710. 
executors  and  administrators,  708. 
removal  of,  710. 
remuneration  of,  709. 
resignation  of,  710. 
security  by,  708. 

summons  for  appointment  of,  707. 
suspension  of,  710. 
vesting  order,  708. 
who  may  be  appointed,  708. 

JUDICIAL  TRUSTEES  ACT,   1896,  s.   3, 
relief  under,  704. 

cases  where  relief  given,  705. 

cases  where  relief  withheld,  706. 

compromise  of  claim  of  co-executor,  706. 

evidence  of  reasonableness,  704. 

executors  committing  a  devastavit,  705. 

getting  in  trust  estate,  270,  705. 

inferring  reasonable  conduct,  705. 

partial  relief,  705. 

pleading  the  Act,  706. 

section  not  confined  to  cases  of  breach  of  trnat,  705, 
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JUST  ALLOWANCES,  170. 

LACHES  [AoQuiESOENOE— Delay],  317. 

LAND  [Eeal  Estate]. 

LAND  AGENT,  who  is  trustee,  right  of,  to  remuneration,  246. 

LAPSE,  trust  intended  but  not  sufficiently  expressed,  118. 

LEASE, 

agent  may  take,  if  principal  fully  informed,  322. 

cesser. of  trusteeship,  after,  trustee  may  take,  322. 

equitable  right  to,  assignment  of,  53. 

expiring,  renewal  of,  170. 

gift  of,  whether  voluntary,  96. 

guardian,  to,  of  ward's  estate,  317. 

implied  power  to,  345,  346. 

indemnity  on  assignment,  412. 

life  tenant's,  under  power,  its  effect  on  legal  fee  in  trustees,  12. 

neglect  to  let  trust  property,  238. 

renewal  of,  by  trustees  and  others  [Constedotive  Teust],  163 — 173. 

renewal  of  lease  settled  by  voluntary  settlor,  50. 

renewed  lease  declared  trust  property,  assignment  of,  171. 

sale,  in  lieu  of,  by  trustees,  345. 

surrender,  power  to  trustees  to,  passes  legal  fee,  17. 

tenant  for  life  with  power  to,  may  lease  to  trustee  for  self,  322. 

trustee  cannot  take,  to  himself,  322. 

voluntary  settlement  of  future  lease,  50. 

LEASEHOLDS, 

disclaimer  of,  administrator  can  make  title  on,  22. 

executory  trusts  of  [Executoet  Trusts],  130. 

indemnify  as  to,  on  purchase  of,  407 . 

in  specie,  when  enjoyed,  291. 

legal  estate  in,  how  vested  in  trustee,  10. 

mortgage  of,  to  trustees,  without  power,  391. 

notice,  doctrine  of,  does  not  affect,  55S. 

peerage  to  go  with,  130. 

purchase  of,  by  trustees,  407. 

short,  investment  on,  391. 

small,  allowance  for  collecting  rents  of,  241. 

Statute  of  Frauds,  within,  42. 

trustees,  not  tenant  for  life,  liable  to  repair,  277. 

voluntary  trust  of,  without  deed,  incomplete,  50. 

13  Eliz.  c.  5,  are  within,  101. 

27  Eliz.  c.  4,  applies  to,  93. 

LEASES  BY  TRUSTEES, 

adoption  of  lease  agreed  to  be  granted  by  tenant  for  life,  346. 

building  lease,  power  to  grant,  includes  repairing  lease,  346. 

company,  to,  346. 

covenant  to  renew,  no  power  to  give,  346. 

doubt  as  to  leaae  for  a  term  by  trustees,  346. 

implied  power  to  lease,  346. 

unopened  mines,  of,  346. 

year  to  year,  from,  trustee  may  lease  without  power,  345. 

LEGACY, 

advancement,  for,  where  legatee  dies,  457. 

appropriation  of   [Appeopkiation],  421. 

assent  to,  executor  becomes  express  trustee  after,  25,  603, 

contingent,  maintenance  out  of,  443. 

failure  of  purpose  of  gift  of,  457. 

future,  maintenance  ont  of,  443, 
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LEGACY — continued. 

interest  on  unpaid,  549. 

paid,  refunding  by  legatee  [Refdndixq],  419. 
power  to  charge  profit  costs  by  will  is,  243. 
purchaser  of,  with  notice  of  debts,  419. 
release  for  less  than  amount  of,  effect  of,  424. 

LEGACY  DUTY, 

declaration  of  trust  in  order  to  escape,  62. 
purchase  in  another  name  to  save,  152. 

LEGAL  ESTATE, 

alternation  of  "  uses  "  and  "  trusts  ''  in  same  instrument,  17. 

annuities,  charge  of,  16. 

approbation  of  trustees  to  receipt  by  A. — trustees  take,  12. 

attraction,  theory  of,  as  to,  10. 

chattel  interest  in,  when  held  to  pass,  18 . 

contingent  remainders,  trustees  to  preserve,  take  legal  fee,  11. 

contingent  remainders,  preservation  of,  by  extending,  15. 

copyholds,  in,  how  vested  in  trustees,  10. 

custody  of  deeds  goes  with,  434. 

debts,  charge  of— trustees  do  not  take,  when,  13,  16. 

debts  and  legacies,  trust  for  payment  of,  requires,  IS,  16. 

deed,  under,  rules  as  to  trustees  taking,  11. 

determinable  fee,  in,  when  held  to  pass,  18. 

disclaimer  of  powers  is  disclaimer  of,  22. 

disclaimer,  on,  of  all  trustees,  vests  in  heir,  21. 

distribution,  trust  for,  requires,  14. 

dominion  over  property  given  by,  1 . 

duties  requiring  trustees  to  take,  11. 

equitable  remainder  supported  by  extending,  11. 

executors  named  in  will  take,  under  Land  Transfer  Act,  9. 

executors,  where  trustees  appointed,  15. 

freeholds,  leaseholds,  and  copyholds  given  together,  10. 

intention  regarded  in  wills  as  to  passing,  12. 

interest  in,  taken  by  trustees,  9. 

lease,  general  power  to,  requires  fee  in  trustees,  16. 

leaseholds,  in,  how  vested  in  trustee,  10. 

leasing,  power  to  life  tenant,  its  effect  on,  12. 

legacies,  direction  to  pay,  effect  of,  16. 

less  than  legal  fee  passes,  when,  18. 

limitations  of  uses  passing,  to  trustees,  10. 

maintenance,  where  trust  for,  requires  trustees  to  take,  14. 

minorities,  where  trustees  take,  during,  14. 

mortgage  investment,  on,  trustees  should  get,  391 . 

mortgage,  trust  for,  requires,  16. 

priority  by  getting  in,  580 — 584. 

quantum  taken,  general  rule,  18. 

receipts  to  be  given  by  trustees — they  take,  13. 

repair,  life  interest  with  condition  to — trustees  do  not  take,  13. 

sale,  trust  for,  requires,  16. 

separate  use  required,  trustee  to  take,  when,  14. 

surrender  lease,  power  to  trustees  to,  17. 

timber-money,  trust  to  apply,  requires  legal  fee,  17. 

transmission  of  [Devise  of  Trust  Estate],  27. 

trust  requiring  trustees  to  take,  9 — 18. 

trust  to  "pay  "  rents  or  "net  rents  "  to  A. — trustees  take,  13. 

trust  to  "pay  to  or  permit  "A.  to  receive — trustees  do  not  take,  13. 

trust  to  "permit  "  A.  to  receive  rents — trustees  do  not  take,  13,  17. 

trusts  not  exhausting  [Resulting  Trusts],  138. 

voluntary  settlor  getting  in,  does  not  avoid  trust,  54. 

wUl,  when  trustees  take,  under,  10,  12 — 18. 

Wais  Act,  S3.  30,  31... 18. 

J^ESSBE,  renewal  by  joint,  167. 
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LETTER, 

admission  by,  before  action,  sufBoient  for  payment  into  Court,  534. 
advancement,  intention  of,  shown  by,  155. 
declaration  of  trust  by,  45,  58,  59,  65. 
declaring  trusts  after  transfer  to  trustees,  65. 
unconfirmed  by  acts  to  complete  declaration  of  trust,  59. 

LICENSING  ACT,  1904,  compensation  under,  is  capital,  288. 

LIEN, 

deeds  deposited  by  co-trustee,  on,  568. 

expenses  of  renewal,  for,  171. 

improvements,  for,  after  renewal  declared  trust  property,  171. 

improvements,  for,  by  stranger  declared  a  trustee,  148. 

premiums  paid  on  policy,  for  [Policy],  671. 

vendor's,  32. 

LIFE  ESTATE  [Tenant  fok  Life], 

advancement  rebutted  by  reservation  of,  154. 
restricted  [Condition],  651. 

LIMITATIONS  [Statutes  of  Limitations]. 

LIQUIDATOE,  not  strictly  a  trustee,  177. 

LONG  TEEM,  mortgage  of,  391,  394. 

LUNATIC  [New  Tbustees], 

appointment  of  new  trustees  in  place  of,  487,  507 — 512. 

not  so  found,  511. 

purchaser  for  value  under  disposition  by,  6. 

settlement  by,  6. 

trust  created  by,  6. 

Trustee  Act,  payment  in  of  legacy  of,  under,  427. 

trustees,  487,  507 — 512. 

vesting  orders,  507 — 512. 

volunteers  under  trust  created  by,  6. 

will  of,  6. 


MAINTENANCE, 

account  of,  when  ordered,  448. 
\/     accumulate,  direction  to,  does  not  prevent  Court  giving,  to  child, 
445. 

accumulation  of  surplus  income,  443. 

accumulations,  title  to,  447. 

action,  after,  exercise  of  discretion  as  to,  452. 

amount  of,  451. 

application  of  income,  evidence  of,  448. 

assignable  interest  of  cestui  que  trust  of  income  subject  to,  450,  451. 

bankruptcy,  after  [Bankruptcy;   Condition],  452,  655. 
y.     between  ages  of  21  and  25.. AH. 
^^        capital,  out  of,  by  Court  and  by  trustees,  450 . 

class  capable  of  enlargement,  where,  445. 

contingent  legacy,  out  of,  443. 

control  of  Court  over,  discretion  as  to,  450 . 

Conveyancing  Act  as  to,  retrospective,  443. 

corrupt  exercise  of  trust,  for,  451 . 

defeasible  or  absolute  interest,  out  of,  452. 

discretion,  absolute,  exercise  of,  450. 

discretionary  trust  as  to,  exercise  of,  450. 

executor  holding  clear  residue  for  infant  is  trustee  under  sect.  43  of 
Conveyancing  Act,  444. 

increase  of,  451. 

increase  of  fund  for,  a  ground  for  change  of  investment,  382. 

insurance  to  secure,  on  contingent  interest,  wherp  allowed,  446. 

G.  50 
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intention  to  give,  where  future  legacy  by  will  of  stranger,  445. 

legacy,  out  of,  giren  by  parent  or  one  in  loco  parentis,  443. 

past  maintenance,  when  allowed,  449. 
/portions,  out  of  interest  on,  445. 
y   powers  of,  are  "  usual  powers,"  134. 

recouping  fund  out  of  which,  wrongly  paid,  452. 

recovery  of  past,  449. 

release  on  coming  of  age,  as  to,  448. 

severance  of  legacy  from  residue,  effect  of,  as  to,  444. 

Statute  of  Limitations  as  to  recovery  of  past,  450. 

statutory  power  of:  sect.  43  of  Conveyancing  Act,  443. 
y      subsequent  years,  accumulations  applied  in,  447. 
V      trustees  may  allow,  if  Court  would  have  allowed  it,  445. 

Trustee  Eelief  Act,  after  payment  in,  under,  452. 

two  funds,  out  of  which  of,  452. 

whole  income,  trust  to  apply,  for,  451. 

MAJORITY, 

charity,  trustees  of,  may  act,  211. 

compromise  by,  of  trustees,  bad,  208,  263. 

foreign  law,  according  to,  412. 

payment  on,  though  minor  intend  to  hand  over  to  parent,  412. 

trustees,  of,  acts  of,  not  binding,  206,  208. 

MANAGEMENT,  POWER  OF, 

executory  trusts,  in  settlements  under,  133. 

improvements  under,  347. 

infant's  lands,  of,  441. 

originating  summons  aa  to  questions  of,  267. 

void  for  remoteness,  when,  641. 

MANOR,  waste  of,  trustees  dealing  with,  268. 

MANSION-HOUSE, 

mortgage  by  tenant  for  life  of,  358. 

"principal,"  what  is,  under  Settled  Land  Acts,  358. 

sale  of  [Settled  Land  Acts],  358. 

JIARRIAGE, 

advancement  on,  456. 

consent  to,  power  to  [Powee  to  Consent  to  Mabeiaqe],  21,  259. 

consideration  of,  96. 

invalid,  settlement  on,  void  against  purchasers,  97. 

parol  contract  before,  not  completed,  effect  of,  98. 

part  performance,  is  not,  to  take  parol  trust  out  of  the  statute,  45. 

resulting  trust,  143. 

separation  deed  on,  invalid,  196. 

settlement  where  no  marriage  takes  place,  83. 

subsequent,  effect  of,  on  voluntary  deed,  100. 

MARRIAGE  ARTICLES,  executory  trusts  in  [Executoev  Trusts],  122. 

MARRIAGE  SETTLEMENT, 

children  by  former  marriage,  trust  for,  in,  76. 
illegitimate  children,  trust  for,  in,  76. 
restricted  interests  in  [Condition],  654,  661. 
third  persons,  trusts  for,  in,  76. 
void  under  bankruptcy  law,  110. 

MARRIED  WOMAN  [Separate  Estate], 
acquiescence  by,  679. 
bare  trustee,  when  ordered  to  convey,  30. 
breach  of  trust,  concurrence  of,  in,  677 — 680. 
calls,  indemnity  for,  by,  679. 
concurrence  of,  in  breach  of  trust,  675,  677. 
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MARRIED  yJO'm.kS— continued. 

conveyance  by,  of  legal  estate,  without  aoknowledgment,  30. 

declaration  of  trust  oy  husband  for,  62. 

disclaimer  by,  22. 

Fines  and  Recoveries  Act,  settlement  acknowledged  under,  5. 

fraud  of,  liability  for,  678. 

furniture,  settlement  of,  belonging  to,  38. 

husband,  liability  of,  for  breach  of  trust  by,  230. 

indemnity  by,  679. 

infant  [Infant]. 

jewels,  settled,  converted  by,  680. 

lands  of,  settlement  under  articles  of,  123. 

legal  estate  taken  by  trustees  for,  when,  14. 

Malins'  Act,  reversion  settled  under,  6. 

new  shares,  indemnity  for,  by,  679. 

release  by,  678. 

reversionary  interest,  under  Malins'  Act,  5. 

separate  estate  of  [Sepaeate  Estate],  469. 

settlement  by,  5. 

Statute  of  Limitations  afEecting,  618. 

trust  created  by,  5. 

trustee,  473. 

MASSES,  trust  for,  201. 

MESNE  PROFITS, 

renewal  of  lease,  declared  trust  property,  after,  171. 
setting  aside  purchase  by  trustees,  &c.,  on,  320. 

MINES, 

gravel  pits,  rig'ht  to  work,  268. 

open  mines,  rents  of,  right  to,  268. 

purchase  of,  by  trustees,  407. 

rents  of,  setting  apart,  proportion  of,  269. 

sale  of,  without  surface,  331. 

surface,  sale  of,  without,  331,  357. 

unopened,  lease  of,  by  trustees,  346. 

MISAPPROPRIATION  [Fbatjd;  Breach  of  Trust],  broker,  by,  216. 

^IISCONDUOT  [Breach  of  Teust;  Costs],  removal  of  trustee  for,  523. 

MISFEASANCE  [Dieectoe],  41. 

MISTAKE, 

accounts  of  trustees,  in,  527. 

agent,  of,  effect  on  intended  declaration  of  trust,  64. 

law,  of;^  equitable  rule  as  to  payment  by,  415. 

recouping  overpayment  by,  before  receiving  more,  39. 

release  of  trustees  by,  424. 

sale,  on,  by  trustees,  324. 

settlement,  in,  under  articles:  rectification,  124. 

Statute  of  Limitations,   effect   of,  as  to  title   of  cestui  que  trust, 

612,  615. 
voluntary  settlement,  in,  rectification  of,  76. 
when  statute  begins  to  run,  612. 

MIXING  TRUST  FUNDS  [Following],  564. 
added  fund  subject  to  trusts,  65. 

MONEY, 

following,  belonging  to  trust,  564. 
investment,  trust  of  money  lianded  for,  64. 
trust  of,  by  receipt  for  named  purpose,  65. 

MONUMENT,  trust  to  erect,  8,  204. 

50  (2) 
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MORTGAGE, 

annuities,  to  raise,  16. 

calling  in,  duty  of  trustees  as  to,  275. 

deficient  fund  from  sale  under,  adjustment  of  rights  as  to,  299. 

depreciated,  duty  as  to,  275. 

forged,  no  title  taken  on,  585. 

increase  capital,  under  power  to,  of  business  carried  on  by  trustees, 

285. 
iuTestment  on  [Mobtoaoe,  Investment  on]. 
leaving  part  of  purchase  money  on,  333 . 
legal  estate,  devolution  of,  28. 
legal  estate,  required  by  trustee  having  power  to,  16. 
name  of  another,  in,  64. 
portions,  to  raise,  465. 

power  of  sale  may  be  inserted  into,  by  trustees,  344. 
prior,  implied  power  of  trustees  to  redeem,  277. 
renewal  fines,  for,  keeping  down  interest  on,  278. 
sale,  under  trust  for,  when  good,  344. 
trust  for  sale,  in  form  of,  307,  309. 

vesting  declaration  under  Conveyancing  Act,  does  not  pass,  501. 
volunteer  takes  subject  to,  69. 
wife's  lands,  of,  with  husband,  resulting  trust  on,  144. 

MORTGAGE,  INVESTMENT  ON,  BY  TRUSTEES,  390—402. 
acquiescence,  where  security  authorised,  and  where  not,  613. 
advice  of  valuer,  trustees  acting  on,  398,  399. 
appointment  of,  and  instructions  to,  valuer,  398 — 400. 
authorised  by  General  Order  and  Act,  390. 
burden  of  proof,  of  sufficiency  of,  401. 
cestui  que  trust,  cannot  sue  valuer  for  negligence,  400. 
contributory  mortgage,  392. 
copyholds,  on,  permitted  by  law,  390. 
costs  of  action  as  to  improper,  402. 
co-trustee  cannot  be  valuer  for^  398. 
cottage  property,  391 . 
covenant  to  repair,  393. 

decree,  after,  trustees  must  have  leave  before  taking,  394. 
equitable  mortgage  by  deposit,  on,  391,  393. 
evidence  as  to  propriety  of  loan  should  be  preserved,  398. 
ground  rents,  on,  391. 
independence  of  valuer,  397. 
instructions  for  valuer,  399. 

insufficient  security,  remedy  of  cestui  que  trust,  401. 
interest  on  loss,  liability  as  to,   401. 
investigation  of  title  on,  400. 
Ireland,  in,  392. 
joint  account,  clause,  393. 
leaseholds,  short,  on,  a  breach  of  trust,  391. 
legal,  trustees  should  take,  391. 
life  interest  and  policy,  on,  391. 

local  valuer  not  required  by  Act,  but  advisable,  400. 
long  terms,  on,  under  Trustee  Act,  1888... 391,  394. 
mortgagor's  solicitor  employed  by  trustees,  401. 
mortgagor's  statements  as  to  value  to  be  verified,  398. 
non-disclosure  of  trusts  on,  393. 
payment  into  Court,  where  improper,  401. 
periodic  inspections,   400. 

power  of  sale,  without  inserting,  trustees  should  not  take,  393. 
precautions  in  Trustee  Act,  clauses  as  to,  394. 
re-advance,  precaution  against  charges,  on,  401. 
registered  land^  393. 
report  of  valuer,  400. 
second  mortgage,  392. 

solicitor,  action  for  negligence  against,  not  procuring  proper  valua- 
tion, 398.  r  B  r    r 
solicitor  constructive  trustee,  607. 
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ILOliTGAGE,  iXXESTMENT  ON,  BY  TRUSTE^H—oofitimied. 
stock  mortgage  not  proper,  391. 
sub-mortgage,  392. 
term,  for  a,  danger  of,  394. 
title,  length  of,  to  be  taken  on,  400. 
trust  for  sale  after  foi-eclosure,  394. 
Trustee  Act,  effect  of,  394. 

trustees  themselves,  not  solicitor,  sliould  appoint  valuer,  400. 
turnpike  bond,  391. 
two-thirds  rule,  396. 

valuation  must  be  for  the  purpose  of  the  proposed  loan,  399. 
valuation  under  Trustee  Act,  394,   397. 
valuers,  action  for  negligence  against,  398,  400. 

MORTGAGEE, 

account  of  surplus,  309. 
accretions  to  property,  entitled  to,  163. 
auctioneer,  being,  cannot  charge  commission,  246. 
auctioneer,  buying  on  sale  by,  308. 

bankrupt,  if  a  trustee,  does  not  represent  cestui  que  trust  in  fore- 
closure, 39. 
equity  of  redemption,  purchase  of,  by,  309. 
improper  sale  by,  307,  308. 
injunction,  to  stop  sale  by,  307. 
interest  on  surplus,  liability  to  pay,  307,  549. 
mines  opened  after  mortgage,  accrue  to,  164. 
officer  of  building  society  or  friendly  society  buying,  308,  309. 
pressure  by,  on  buying  equity  of  redemption,  309. 
price  on  sale  by,  must  be  best,  307 — 309. 
profit-costs,  when  entitled  to,  242 . 
pm-chase  by,  under  power  of  sale,  bad,  307,  309. 
purchaser  under  27  Eliz.  c.  4,  is,  whether  legal  or  equitable,  95. 
putting  forward  another  to  buy  on  behalf  of,  308. 
relief,  on  improper  purchase  by,  310. 
renewal  of  lease  by,  163. 
re-purehase  by,  from  purchaser,  308. 
second,  may  buy  on  sale  by  first,  309. 
shareholder  being,  may  sell  to  company,  308. 
surplus,  trustee  of,  307,  309. 

trust  for  sale,  not  a  trustee  because  mortgage  in,  307,  309. 
trustee  only  of  surplus  sale-moneys,  307,  309,  601. 
trustee,  who  is,  may  appoint  receiver,  247. 
Trustee  Act^,  when  a  trustee  under,  516. 
Trustee  Relief  Act,  payment  in  under,  by,  307. 
undervalue,  sale  at,  by,  308. 

MORTGAGOR, 

heir  of,  action  for  rent  in  name  of,  21. 
renewal  of  lease  by,  163. 
trustee  for  mortgagee,  when,  516. 

MORTMAIN  ACT,  gifts  good  under,  may  be  void  as  perpetuities,  643. 

NEGLIGENCE  (BREACH  OF  TRUST), 
accountant,  of,  221. 
active  and  passive,  by  trustee,  667. 

cestui  que  trust  cannot  sue  agent  or  valuer  of  trustees  for,  400 
client,  of,  687. 
interest  in  cases  of,  548. 
priority  when  lost  by,  584. 
sale,  on,  by  trustees,  323. 

solicitor,  of,  action  for,  against,  when  barred,  608. 
solicitor,  of,  for  not  getting  proper  valuation,  action  for,  398. 
valuer  for  mortgage,  action  against,  for,  398,  400. 
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NEW  TKUSTEE, 

acting  before  transfer,  206. 

after-acquired  property,  liability  of,  as  to,  205. 

costs  of  old  trustees  to  be  paid  by,  702. 

discretion,  exercise  of,  by,  256. 

duties  of,  on  appointment,  498,  505. 

inquiry  by,  of  old  trustees,  as  to  notices,  561. 

NEW  TRUSTEES,  APPOINTMENT  OP,  482. 
abroad,  persons,  appointment  of,  496. 
abroad,  trustees,  in  place  of,  486,  504. 
action,  after,  487. 

alienation,  exercise  of  power  after,  487. 
aliens,  appointment  of,  497. 
all  trustees  retiring,  486. 
arrears  of  rent,  vesting  order  as  to,  516. 
Bank  of  England  bound  by  vesting  order,  520. 
bankruptcy,  on,  504. 
breach  of  trust,  after,  505. 
breach  of  trust,  retirement  after  notice  of,  483. 
cesser  of  trusts,  retirement  on,  482. 
cestui  que  trust,  494. 
chambers,  in,  503. 

colonial  trust  company,  appointment  of,  496. 
colonies,  application  of  Trustee  Acts  to,  506. 
committee,  consent  of,  506. 
consent  to  act,  how  verified,  506. 
"  continuing  "  trustee,  498. 
contrary  intention  to  statutory  power,  499. 
conveyance,  new  trustees  acting  before,  498. 
convict,  in  place  of,  505. 

copyhold  does  not  pass  by  vesting  declaration,  501. 
copyholds,  vesting  order  as  to,  520. 
corporation,  496. 
corrupt,  494. 
costs  of,  488,  506,  702. 
County  Court,  in,  505. 

Court,  by,  after  appointment,  488,  499,  510. 
Court,  appointment  by,  502. 

Court,  jurisdiction  of,  not  ousted  by  statutory  power,  502. 
creditors"  trust-deed,  under,  90. 
Crown,  application  of  Trustee  Acts  to,  617. 
custodian  trustee,  496. 
death  in  lifetime  of  testator,  on,  486,  498. 
death  uncertain,  where,  516,  518. 
death  without  heir,  vesting  order,  on,  516. 
declaration  vesting  trust  estate,  500. 
deeds,  vesting  order  as  to,  516. 
defective  appointment,  485. 
diminution  of  number  of  trustees,  491. 
discharge  under  statutory  power,  500. 
disclaimer,  on,  of  a  trustee^  19,  484. 
dissolved  company,  515. 
donee  of  power  cannot  appoint  himself,  485. 
duties  on  appointment,  498j  505. 
event  not  conteniplated,  in,  499. 
exclusion  of  particular  person  by  testator,  494. 
existing  trustees,  of,  instead  of  adding  new,  492. 
"expedient,"  where,  503. 
express  power,  483. 
females,  appointment  of,  498. 
fjies  on  admittance  to  copyholds,  521. 
fitness,  afiidavit  of,  506. 
higher  scale  of  costs  on,  506. 
incapacity,  appointment  in  ease  of,  487,  504. 
increase  of  number  of  trustees,  491. 
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NEW  TBUSTEJiM,  APPOINTMENT  OF— oontmtted. 
infant  trustee's  lands  or  stock,  vesting,  514. 
infants,  appointment  of,  497. 
injunction  to  restrain,  546. 
insanity  disputed,  512. 

Ireland,  appUoation  of  Trustee  Acts  to,  606. 
jurisdiction,  original  and  inherent,  502. 
legal  personal  representatives,  by,  490,  519. 
lord  of  manor,  consent  of,  521. 
Lunacy  or  Chancery,  in,  511. 
"lunatic,"  meaning  of,  510. 
lunatic,  committee  of,  by,  490. 

lunatic  trustee,  lauds  or  stock,  in,  vesting  order  as  to,  507 — 512. 
mortgage  does  not  pass  by  vesting  declaration,  501 . 
mortgagee,  when  trustee  under  'fiustee  Acts,  516. 
notice  to,  561. 

original  number,  keeping  up,  491,. 
out  of  jurisdiction,  trustee,  504,  515,  518. 
Palatine  Courts,  jurisdiction  of,  505v 
parties  in  actions  declared  trustees,  521 . 

payment  into  Court  under  Trustee  Act,  retirement  by,  428. 
"  personal  representatives,"  power  of,  490,  519 . 
person  to  convey,  appointment  of,  522. 
policy  under  Married  Women's  Property  Act,  of,  504. 
power  to  appoint  in  trust-instrument,  form  of,  483. 
powers,  exercise  of,  by  new  trustees,  498,  505. 
principles  of,  493. 

proof  of  appointment,  on  summons  for  vesting  order,  506. 
public  trustee,  504. 

reduction  by  vesting  in  continuing  trustees,  492,  611. 
refusal  to  convey  or  transfer,  517 — ^519. 

relation  of  trustee,  or  of  cestui  que  trust,  appointment  of,  495 . 
remainderman,  appointment  of,  495. 

representative  refusing  to  convey,  dead,  or  not  found,  519. 
restrictions  on  power  of,  499. 
retirement  of  trustee,  modes  of,  482. 
"retiring"  or  "continuing"  trustee,  by,  485,  498. 
sale,  order  for,  parties  declared  trustees  after,  521. 
Scotland,  application  of  Trustee  Acts  to,  507. 
section  of  Trustee  Acts  to  be  stated,  507. 
separate  set-s  of  trustees,  of,  492. 
service  of  application  for,  505. 
Settled  Land  Acts,  under,  353. 
sole  trustee,  where  there  is  a,  229,  491,  504. 
solicitor,  appointment  of,  495. 
stamp  on,  488. 

stock  •»  do  not  pass  by  vesting  declaration,  501. 
summons,  on,  appointment  and  vesting  order,  503,  507. 
tenant  for  life,  495. 
trust  company,  appointment  of,  495. 
Trustee  Act,  under,  489. 

trusts  which  are  within  Trustee  Act,  515,  516. 
vesting  orders,  effect  of,  620. 
vesting  trust  estate  in,  498. 
voluntary  trust,  of,  70. 

NEXT  OF  KIN, 

after-acquired  property,  cannot  enforce  covenant  to  settle,  74. 
lapse  ou  failure  of  purposes  of  conversion,  144. 
secret  illegal  trust,  where  right  of,  161. 
trust  for,  cannot  be  defeated,  74 . 
volunteers  are,  when,  74,  97. 

NOTICE,  ,      ,      ,     ,  ■     ij  7n   71 

absence  of,  does  not  affect  title  of  volunteer  as  against  donor,  70,  71. 
absence  of,  justifies  transfer  to  cestui  que  trust,  553. 
acceptance  of  trust  by  giving,  to  tenants,  24. 
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XOTlCii — continued. 

account,  heading  of,  may  give,  232. 

appointed  fund,  to  trustees  of,  562. 

assignments,  &c.  of  equitable  interests,  of,  S53. 

bank,  to,  of  trust,  570. 

constructive  [Puechasei!.  foe  Value],  577 — 580. 

constructive  trust,  of,  purchaser  with,  170. 

Dearie  v.  Hall,  rule  in,  and  its  application,  554. 

death  of  all  the  trustees,  after,  561. 

debtor,  to,  of  intention  to  declare  trust  of  debt,  64. 

denial  of,  by  trustee,  560. 

distringas,  as  to  charge  on  stock,  562. 

efficacy  of,  553. 

endorsement  of  charge,  by,  562. 

equitable  assignment,  of,  70,  71. 

equitable  title  of  volunteer  to  chose  in  action  complete  without,  70,  71. 

executor  who  renounces,  to,  568. 

form  of,  561. 

fund  in  Court,  563. 

inquiry  of   trustees  by  intending  purchaser,  655. 

legal  title  acquired  by,  71. 

legal  title  in  chose  in  action  remains  until,  71 . 

lien  of  company  on  shares,  556,  557. 

lunacy,  of,  6. 

mortgages  or  sub -mortgages,  558. 

new  trustees,  to,  561. 

new  trustees  when  affected  by,  of  breach  of  trust,  205. 

one  trustee,  to,  560. 

payment  to  one  trustee  with  notice  of  trust,  207. 

person  liable  to  pay,  to,  though  not  a  trustee,  557. 

priorities  according  to  order  of  notice,  557. 

purchaser  with,  settlements  void  against,  93. 

purchaser  without  [Puechasee  foe  Value],  576. 

real  estate  or  leaseholds,  priority  as  to,  not  affected  by,  .558. 

reply  of  trustees  to  inquiry  by  intending  purchaser,  555. 

sale-moneys  of  real  estate,  priority  of  charges  on,  regulated  by,  558. 

[Settlfd  Land  Acts],  under,  360. 

settlements,  original  and  derivative,  562. 

shares,  companies  do  not  take,  of  trusts  of,  384,  555. 

shares,  equitable  interest  in,  how  far  afEected  by  doctrine  of  notice, 

555. 
solicitor  of  trustees,  to,  569. 
stamp,  by,  488. 

stop  order  on  fund  in  Court  [Stop  Oedee],  563. 
time  of  giving,  553,  557. 
title  of  assignee  does  not  depend  ffn,  563. 
trust,  of,  binds  all  who  get  it,  576. 
trustee  becoming  assignee,  560,  661. 
verbal,  559. 
want  of,  cannot  be  set  up  by  volunteer,  71. 


OBJECTS  OF  TRUST  must  be  certain,  7,  113. 

OFFICIAL  AUDIT  of  trust  accounts,  529. 

OPTION  TO  PURCHASE, 

condition  as  to  giving,  663. 
defeat  of,  by  sale  in  action,  417. 
trustees  cannot  give,  to  lessee,  333. 

OEDEB  AND  DISPOSITION, 
furniture  in,  37. 
shares  in,  37,  38. 
trust  estate  not  in,  of  bankrupt  trustee,  37. 


INDEX.  793 

OEIGINATING  SUjUJlIONS,  265—267. 

acceptance  of  trusts,  question  as  to,  not  detided  on,  266. 

acts  not  within  trusts  not  ordered  on,  266. 

breach  of  trust  not  determined  on,  265. 

claims  against  trust  instrument  or  fund  not  heard  on,  265. 

class,  claim  to  be  included  in,  not  decided  on,  266. 

compromise,  sanction  of,  on,  264. 

compromise  not  set  aside  on,  266. 

construction,  questions  of,  265. 

costs,  order  as  to,  on,  267. 

declaration  as  to  future  rights,  265. 

disputed  facts,  266. 

future  questions,  265. 

legal  title  not  adjudicated  upon  on,  265. 

limit  of  jurisdiction  by,  265. 

limited  order  for  administration  under  Ord.  LV.  r.  10... 266. 

management,  questions  as  to,  267. 

Ord.  LV.  r.  3,  under,  265. 

payment  into  Court,  order  for,  on,  267,  533. 

persons  who  may  take  out,  265. 

questions  to  be  determined  on,  265. 

release,  setting  aside,  refused  on,  266. 

remot-eness,  question  of,  determined  on,  266. 

removal  of  trustee,  266. 

restraint  of  anticipation,  for  removal  of,  478. 

sale  approved  on,  265. 

sale,  to  consent  to,  in  partition  action  not  ordered  on,  266. 

Trustee  Act,  payment  in  under,  in  lieu  of,  426. 

wilful  default,  266. 

OUTGOINGS  [Tenakt  for  Life], 
repairs,  trustees  may  pay  for,  277. 
voluntary  donee's  liability  for,  69. 


PALATINE  COUKTS,  new  trustees,  jurisdiction  as  to,  505. 

PABENT,  gift  to,  when  set  aside,  80. 

PARLIAMENT, 

action,  after,  leave  to  apply  to,  262. 
applications  to,  for  protection  of  settled  land,  261. 
costs  of  applications  to,  out  of  capital,  261,  262. 
injunction  to  restrain  trustees  assenting  to  a  bUl,  262. 
opposing  bUl,  costs  of,  262. 

PAEOL, 

declaration  of  trust  by,  42,  56,  65. 

release  to  trustee  where  trust  created  by,  422. 

PABOL  TBUST, 
chattels,  of,  42. 
personalty,  of,  42. 

PABTICEPS  CEIMINIS  [Agent],  229. 

PARTIES, 

agents,  when,  in  action  for  breach  of  trust,  229. 
compromise,  to  action  to  set  aside,  263. 
foreclosure,  where  trustee  bankrupt,  39. 
payment  into  Court,  on  motion  for,  537. 
redemption,  where  trustee  bankrupt,  39. 
solicitors  made,  to  actions,  costs  of,  701. 
solicitors,  when,  230. 
voluntary  trust,  to  action  to  enforce,  65. 
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PARTITION, 

consent  of  trustees  to  sale  in.  action  of,  266. 
power  of  sale  or  of  exchange,  under,  344. 

PARTNER, 

advantage  gained  by  one,  concealment  of,  312,  313. 

bankrupt,  partner  buying  share  of,  312. 

breach  of  trust,  liable  for:  joint  and  separate  estate  liable,  40. 

executor  of  survivor  buying  share,  312. 

firm  of  trustee  receiving  trust-money,  220. 

liability  for  truat-money,  674. 

purchase  by  [Puechase  by  Teustees],  312. 

renewal  of  lease  by,  168. 

resulting  trust  on  purchase  by,  148. 

secret  purchase  by  one  from  another,  good,  312. 

solicitor-trustee,  of,  liability  of,  220. 

surviving,  buying  assets,  312. 

trust-money  employed  by,  liability  for,  674. 

trustee  for  widow  provided  for  by  articles,  75. 

PARTNERSHIP, 

accounts  [Statdte  of  Limitations],  600. 
tenancy  in  common  of  property,  148. 

PARTNERSHIP  ACT,   1890,  ss.   10,  11,   13,  liability   for  trust-money 
under,  674. 

PASSIVE  TRUSTEE,  27,  207,  667. 

PAYMENT,  wrong  [Weong  Payment],  26,  418. 

PAYMENT  INTO  COURT, 

release  by  deed  cannot  be  claimed  after,  424. 
Settled  Land  Acts,  of  money  under,  362. 
Trustee  Act,  under  [Teustbb  Reliep  Act],  426. 

PAYMENT  INTO  COURT  ON  ADMISSIONS,  533—537. 
account,  amount  due  on,  ordered  into  Court,  535. 
admission,  what  is  sufficient,  533 — 535. 
agent,  admission  by,  534. 
attachment  for  default,  537. 
before  action,  admission,  534. 
breach  of  trust,  on,  533. 
constructive  trustees,  by,  535. 
danger  of  loss,  evidence  of,  533,  536. 
debtor  to  estate,  where  trustee  is,  635. 
default  of  answer  to  affidavit,  admission  by,  534. 
defence,  in,  admission,  534. 
directors,  by,  as  trustees  for  company,  535. 
disputed  titie,  on,  537. 
following,  right  of,  not  lost  by,  568. 
future  legacy,  of,  267. 

interest,  of,  unless  receipt  proved  not  ordered,  537. 
investment  according  to  trust  intended,  where,  536. 
letter,  in,  before  action,  534. 

limited  admission,  subject  to  payments  made,  534. 
misconduct,  whether  necessary  to  show,  536. 
mistake,  by,  535. 

non-payment  under  order,  remedies  for,  .537. 
oath,  admission  on,  unnecessary,  534. 
Ord.  XXXII.  r.  6,  under,  533. 
originating  summons,  on,  534. 
parties  to  motions  for,  537. 
recital  stating  funds  vested  in  trustee,  534. 
simple  admission  without  more  enough,  534. 
solicitor  receiving  money  with  notice  of  trust,  by,  53-5. 
time  given  for,  537. 
trial,  at  the,  637. 
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PAYMENT  OUT,  summonB  for,  under  Trustee  Act,  429. 

PEERAGE, 

executory  trusts  to  follow,  132. 
leaseholds  to  follow,  131. 
trust  of,  628. 
trust  to  procure,  184. 

PENSION,  evidence  of  trust  of,  628. 

PENSION  FUND,  cestui  que  trust,  when  persons  entitled  as,  to,  601. 

PERPETUITY,  638. 

accumulation  [Accdmulations  ;  Thellusson  Act],  644. 

carrying  on  business  indefinitely,  641. 

charity  is  not  within  rule  aa  to,  642. 

class  ascertained  beyond  the  Umit,  644. 

commencement  of  limitations,  638. 

contingent  remainder  as  well  as  executory  devise,  rule  applies  to,  639. 

Conveyancing  Act,  1882,  s.  10,  executory  limitations  vmder,  639. 

Court  must  construe  gift,  638. 

cy-pres  rule  as  to  executory  trusts,  640. 

discretion  in  trustee  does  not  prevent,  452. 

election  not  raised  by,  639. 

estate  taU,  limitations  after,  639. 

equitable  remainders,  rule  applies  to,  639. 

evidence,  when,  admitted  in  questions  of,  643. 

gestation,  period  of,  when  included,  638. 

ilortmain  Act,  gifts  good  under,  void  as,  643. 

originating  summons,  question  of,  decided  on,  266. 

personal  estate,  rule  does  not  apply  to,  639. 

possibility,  double,  rule  against,  639. 

possible,  not  actual  events,  considered,  640. 

power  of  management,  when  too  remote,  641. 

power  of  sale,  342,  641. 

powers  of  appointment,  644. 

public  and  private  trust,  distinction  between,  204. 

restraint  on  anticipation,  when  a,  478,  640,  644. 

resulting  trust  on  settlement  involving,  143. 

rule  against,  stated,  638. 

rule  is  founded  on  public  policy,  638 . 

society  or  community,  642. 

splitting  compound  event,  643. 

subsequent  giit  after  prior  invalid  gift,  644. 

timber-money,  settlement  of,  proper  limitations  in,  641. 

trade  union,  devise  to,  642. 

trust  for  sale,  void,  limitations  till  sale  good,  641. 

unlimited  power  of  sale  is  not  a,  342. 

PERSONAL  ESTATE, 

illegitimate  children,  domicil  governs  rights  of,  193. 

parol  declaration  of  trust  of,  42  [Statute  of  Lqiitatioxs],  591,  598. 

27  Eliz.  c.  4,  does  not  apply  to,  93. 

writing  not  required  to  declare  trusts  of,  42. 

PERSONAL  SECURITIES, 
banker,  loan  to,  388. 

change  of  borrower's  firm  or  other  circumstances,  effect  of,  389. 
co-trustee,  loan  to,  389. 

deposit  with  broker  pending  investment,  ia  lending  on,  388. 
getting  in,  duty  of,  270. 
giving  time  as  to  payment  of,  270. 
husband  of  tenant  for  lite,  loan  to,  388. 
investment  on,  without  clear  power,  is  breach  of  trust,  388. 
loan  by  testator  on,  when  continued,  389. 
place  out  at  interest,  power  to,  does  not  mean,  388. 
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PERSONAL  SECURITIES— continued. 

poetponement  of  power  of  recovering  on,  270. 
re-advance  of  authorised  loan  on,  389. 
solvency  of  debtor  no  warrant  for  lending  on,  388. 
surety,  joinder  of,  does  not  excuse  lending  on,  388. 
tenant  for  Ufe,  loan  to,  389. 
trustee  a  debtor,  where,  270. 

PLEADING, 

breach  of  trust,  666. 

declaration  of  trust  by  admission  in,  44. 

Statute  of  Frauds,  46. 

POLICY, 

bankruptcy  of  assignor  of,  108. 

cestui  que  trust  paying  premiums,  lien  of,  672. 

dropping  where  no  funds  to  keep  up,  276. 

indemnity  of  trustees  for  keeping  up,  671. 

insurable  interest,  resulting  trust,  152. 

keeping  up,  by  trustees,  236,  276. 

lien  on  moneys  for  premiums  paid,  671 . 

name  of  another,  in,  152. 

new  trustees  of,  under  Married  Women's  Property  Act,  504. 

notice  to  office  on  assignment  of,  236,  276. 

receipt  of  money  under  Trustee  Act,  by  banker  or  solicitor,  214. 

salvage,  payment  of  premiums  by  way  of,  671 . 

stranger,  in  name  of,  146. 

stranger  paying  premiums,  lien  of,  672. 

subrogation  of  right  to  Hen  for  premiums,  672. 

tenant  for  life  paying  premiums,  lien  of,  672. 

13  Eliz.  c.  5,  money  under,  within,  101. 

PORTIONS,  460—468. 

advance  by  [Poetion,  Advance  by],  458. 

advancement  out  of,  467. 

amounts  of,  raisable,  466. 

begotten  or  to  be  begotten,  issue,  take  equally,  462. 

conditions  as  to,  468. 

consent  to  marriage,  condition  as  to,  468. 

cost  of  raising,  466. 

daughters  only,  where,  462. 

deed  or  wUl,  under,  rule  as  to  vesting  same,  463. 

definition  of,  460. 

disentail,  effect  of,  on,  461. 

eldest  daughter  treated  as  younger  chUd,  461 . 

"  eldest  son,"  who  is,  460,  464. 

en  ventre,  chUd,  entitled,  462. 

executory  trusts,  in  settlements,  under,  134. 

expectant,  income  of,  467. 

form  of  trust  to  secure,  460. 

grandchildren,  for,  460. 

hotchpot,  bringing  advance  by,  into,  458. 

in  loco  parentis,  who  is,  462. 

interest  on,  from  what  tune,  466,  467. 

maintenance  out  of  interest  on,  when  and  from  what  time,  467. 

mortgage  by  eldest  son,  effect  of,  461 . 

named  children,  462,  464. 

past  maintenance,  out  of,  467. 

payable  at  fixed  times,  464. 

payment  of,  time  of  raising,  464,  466. 

postponement  of  vesting,  463. 

raising,  mode  of,  by  sale  or  mortgage,  rents,  or  timber,  465. 

re-settlement  by  eldest  son,  461. 

sale  of  estate  under  paramount  title,  461. 

sinking  of,  468. 

stranger,  given  by,  and  not  parent  or  in  loco  parents,  462,  463. 

surviving  parents  when  necessary  to  take,  464. 
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Thellusson  Act,  provision  for,  excepted  from,  649. 

resting  of,  time  of,  462 — 464. 

younger  children,  who  are,  460. 

younger  son  taking  by  different  title,  461. 

POSSESSION, 

adverse  to  trustee  and  cestui  que  trust,  595. 

agent,  of  [Statute  of  Limitations],  609. 

cestui  que  trust's,  nature  of,  431. 

cestui  que  trust's,  of  chattels,  effect  of,  38. 

cestui  que  trust  votes,  whether  or  not  in,  434. 

distress  by  cestui  que  trust  in,  433. 

eviction  of  cestui  que  trust  from,  by  trustee,  433. 

explanation  of,  after  voluntary  gift,  51. 

keeping  down  charges,  tenant  for  life  in,  433. 

mismanagement  by  cestui  que  trust  in,  433. 

order  and  disposition  excluded  by  trustee's,  37. 

personal  occupation  intended,  where,  432. 

purchaser  from  trustees  let  into,  before  payment,  333. 

resulting  trust,  rebutted  by,  150,  151. 

right  of  cestui  que  trust  to,  431. 

security  not  required  from  tenant  for  life  in,  433. 

Settled  Land  Act,  tenant  for  life  under,  let  into,  432. 

settlement,  after,  remaining  in,  105. 

summons  by  tenant  for  life  for,  432. 

tenant  for  life  let  into,  rights  and  liabilities  of,  431 — 434. 

tenant  in  tail,  of  [Statute  of  Limitations],  601. 

transmutation  of,  whether  necessary  to  declaration  of  trust,  60,  65. 

trustee,  of  [Statute  op  Limitatioks],  591,  599. 

undertaking  by  tenant  for  lite,  431. 

void  deed,  under,  601. 

voluntary  trust,  on,  effect  of,  60. 

POSSIBILITY,  double,  rule  against  [PeepetOity],  639. 

POST-NUPTIAL  SETTLEMENT   [Voluntary  Settlement],  chUdren 
not  parties  to,  cannot  enforce,  73. 

POSTPONEMENT  [Getting  in], 
conversion,  of,  279. 
Court,  by,  of  sale,  340. 
sale,  of,  discretion  as  to,  340. 

POVERTY  [Acquiescence], 

resulting  trust  on  purchase  in  name  of  stranger  presumed  from,  147. 
trustee,  of,  not  ground  for  receiver,  531. 

POWER, 

advancement  [Advanoement],  453. 

annexed  to  estate,  35. 

"bare,"  what,  35. 

Conveyancing  Act,  1881,  s.  38,  survivorship  of,  36. 

devisee  of  trust  estate,  exercise  of,  by,  33. 

devolution  of,  36. 

disclaimer  of,  22,  35. 

discretionary,  not  in  nature  of  trust.  Court  does  not  pontrol,  254,  256. 

fraud  on,  413,  439. 

implied  powers,  250. 

leases,  to  grant  [Leases  by  Trustees],  345. 

new  trustees,  exercise  by,  of,  498,  505. 

new  trustees,  to  appoint  [New  Trt'stefs],  483,  489. 

personal,  exercise  of,  by  survivor,  35. 

postponement  of  conversion  [Sale;   Getting  in],  279. 

receipts,  to  give  [Receipts  of  Trustees],  345. 

sale,  of,  does  not  require  trustees  to  have  legal  estate,  12,  16. 
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sect.  56  of  Settled  Land  Act,  effect  of,  on  powers  of  trustees,  367. 

sold  estate,  to  representatives  to  convey,  31. 

survivor,  exercise  of,  by,  35,  357. 

trust  distinguished  from,  12. 

trust,  in  nature  of  [Disoeetios;  Tkust — Powee],  254,  323. 

Trustee  Act,  1893,  s.  22... 36. 

"  trustees,"  to,  exerciseable  by  survivors  while  plural  remains,  35 . 

"usual,"  in  settlements  under  executory  trusts,  133. 

vary  investments,  to  [Investment],  377,  381. 

POWEE  OF  APPOINTMENT, 

absence  of,  in  voluntary  deed,  82. 

husband,  of  life  interest  to,  under  executory  trust,  133. 

issue,  to,  in  settlement  under  executory  trusts,  125. 

POWEE  OF  ATTOENEY, 

alienation,  breach  of  condition  against,  when,  659. 
co-trustee,  given  to,  to  sell  stock,  226. 
parent,  to,  purchasing  in  name  of  chUd,  effect  of,  155. 
surrender  copyholds,  to,  for  voluntary  settlor,  50. 
trustees  paying  under,  without  notice  of  revocation,  415. 

POWEE  OF  MANAGEMENT  [Management]. 

POWEE  OP  EEVOCATION, 

absence  of,  in  voluntary  deed,  82. 
creditors,  settlement  containing,  \oid  against,  105. 
declaration  of  trust,  of,  none,  if  complete,  67. 
incomplete  voluntary  trust  of,  during  settlor's  Ufe,  48. 

POWEE  OF  SALE  [Sale  undee  Trust  oe  Powee],  323. 
administrator  exercising,  after  disclaimer  by  trustees,  21. 
duration  of  [Sale  undee  Teust  oe  Power],  341. 
improper  exercise  by  mortgagee,  307. 
interference  of  Court  as  to  exercise  of,  256,  258. 
new  trustee  may  exercise,  before  conveyance  to  him,  206. 
perpetuity,  is  not,  though  unlimited,  342. 
rule  in  Howe  v.  Dartmouth,  effect  of,  on,  293. 
Settled  Land  Act,  under,  trustees  having,  are  trustees,  when,  352. 
tenant  for  life  being  trustee  not  exercising,  256. 

POWEE  TO  CONSENT  TO  MAEEIAGE,  259. 

all  trustees  dead,  dispensing  with  consent  where,  260. 

conditional  consent,  260. 

condition  restricting,  when  void,  261. 

conduct,  by,  260. 

disapproval,  absence  of,  260. 

father's  consent  during  life  equivalent  to  consent  of  trustees,  260. 

fraud  inducing  marriage  without  consent,  261. 

general  consent,  260. 

pressure,  consent  obtained  by,  261. 

refusal  of  consent,  261. 

subsequent  consent,  261. 

survivors  have,  260. 

testator,  conditional  consent  of,  effect  of,  260. 

trustees  should  all  join,  259. 

withdrawal  of  consent,  261 . 

written  consent,  260. 

POWEE  TO  LEASE  [Lease],  345. 

all  trustees  must  join  in  exercise  of,  257. 

bare,  16. 

estate,  coupled  with,  carries  legal  fee  to  trustees,  16. 

legal  estate  in  fee  passes  to  trustees  having,  16. 

POWEE  TO  3I0ETGAGE  [Mortgage],  sale  in  lieu  of  mortgage  under, 
344. 
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POWER  TO  VARY  INVESTMENTS  [Investment],  rule  in  Howe  ,. 
Dartmouth,  on,  effect  of,  293. 

PRECATORY  TRUSTS,  112—119. 

authorities  as  to,  tendency  of,  112. 

certainty  of  objects  and  property,  117. 

codicU,  in,  113. 

conditional  gift,  analogy  of,  115. 

death  of  legatee,  after,  interest  of  cestui  que  trust,  118. 

deed,  under,  114. 

definition  of,  112. 

"^oeniants,"  sufficient  description  of  objects,  117. 

difficulty  of  deciding  ioteresta  is  ground  against,  119. 

discretion  m  donee  excludes,  113,  116. 

enforcement  of,  117. 

entail,  desire  not  to  bar,  117. 

expectation,  words  of,  after  absolute  gift,  116. 

'  family,"  description  of  objects  as,  117. 

"heirs  "'  t»o  vague,  when,  118. 

intention,  not  words,  the  test,  112. 

interest  taken  by  legatee,  118. 

lapse  if  trust  intended,  118. 

life  interest  with  power  of  appointment,  118. 

objects,  certainty  of,  requisite  for,  113,  117. 

obligation  to  perform  must  appear,  119. 

power  of  "  disposal  "  too  vague,  119. 

power  to  withdraw  property  excludes,  116. 

property,  certainty  of,  in,  113. 

property  to  remain  intact  at  death  of  legatee,  116. 

"relations  "  sufficient  description  of  objects  of,  117. 

unenforceable  wishes,  116. 

wife,  gift  to,  with,  for  children,  118,  119. 

words  creating,  113. 

words  not  creating,  116. 

PREFERENCE, 

repair  of  breach  of  trust  on  eve  of  bankruptcy,  38. 
secret,  under  creditor's  trust  deed,  87. 

PREMIUMS  [Policy],  payment  of,  lieu  on  policy  for  [Policy],  671. 

PRESSURE, 

profit  costs,  as  to  agreement  to  charge,  245. 
voluntary  deed  under,  set  aside,  79. 

PRINCIPAL  [Agent],  229. 

PRIORITY, 

better  equity  than  cestui  que  trust's  to  be  shown  where  trustee  deals 

in  breach  of  trust,  586. 
choee  in  action,  as  to,  585. 
client's  negligence,  by,  loss  of,  587. 

constructive  trust,  mortgagee  without  notice  of,  has  no,  589. 
defective  title  without  fraud  gives  no,  582. 
equitable  interests  rank  according  to  time  as  to,  584. 
equities,  negligence  displacing  prior,  589. 
equities,  notice  of,  before  getting  legal  estate,  580. 
forgery  gives  no,  585. 
fraud,  legal  estate  obtained  by,  582. 

leaving  deed  with  trustee  where  mortgage  does  not  show  trusts,  586. 
legal  estate,  by  getting  in,  580. 

legal  mortgage  taken  from  known  trustee  gives  no,  581. 
legal  term,  getting  in,  581. 
misrepresentation   by   trustee  does  not   deprive   cestui   que  trust  of, 

582. 
negligence,  amount  of,  which  loses,  by  not  getting  deeds  or  otherwise, 

588,  589. 
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notice  to  trustees,  by,  553. 

real  estate,  as  to,  not  affected  by  notice,  558. 

secret  prior  equity  not  disturbed  as  against  cestui  que  trust,  585. 

solicitor  taking  security  in  his  own  name,  client  does  not  lose,  587. 

stop  order,  by  [Stop  Oedee],  663. 

successive  incumbrances,  trustee  for,  taking  legal  estate  from,  581. 

tacking  against  undisclosed  cestui  que  trust,  582. 

title  deeds,  right  of  prior  equitable  owner  to,  588,  589. 

trustee  beneficially  entitled,  where,  588. 

trustee  may  use  legal  estate  against  prior  unlinown  charge,  581. 

undisclosed  trusts  at  date  of  mortgage,  though  afterwards  disclosed, 

585. 
vendor's  fraud  does  not  affect  innocent  purchaser's,  582. 
void  deed  can  give  no,  582. 
voidability  of  deed,  notice  of,  590. 
volunteer's  right  to,  71. 

PEIATLEGE,  attachment,  no  protection  against,  540. 

PRIZE  MONEY,  trust  of,  628. 

PROBATE, 

acceptance  of  trust  by  taking,  25. 
disclaimer  by  renouncing,  19. 
sale  after  renouncing,  21. 

PRODUCTION,  deeds  and  documents,  of  [Deeds],  436. 

PROFIT, 

borrower  of  trust  funds  not  liable  for,  251 . 
costs,  242. 

denial  of,  no  defence  to  breach  of  triist,  667 . 
purchase  of  trust  estate  by  trustee  for  sale,  on,  301. 
trustee  making  profit  must  account,  163 — 177. 

PROFITS, 

accumulated  profits,  287,  288. 

business,  of,  included  in  residue,  280. 

intestacy,  as  to,  286. 

trading  with  trust  estate,  from,  accounting  for,  551,  552. 

unauthorised  trading,  from,  288. 

undivided,  of  bn-iiness,  right  of  tenant  for  life  to,  288. 

PROMISE,  performance  of  trusts,  of,  U. 

PROMISSORY  NOTE, 

husband  giving,  to  wife,  effect  of,  66. 

invalid  testamentary  declarations  of  trust  of,  57. 

[Peesox.vl  Secceities],  270. 

proceeds  of,  derlaration  of  trust  of,  61. 

PROMOTER,  174. 

allowances  to,  on  decree  against,  175. 

bonus  received  by,  from  vendor,  175. 

constructive  trustee,  by  obtaining  benefit,  175. 

definition  of,  in  Directors'  Liability  Apt.  175. 

disclosure,  duty  of,  by,  175. 

fiduciary  position  of,  174. 

fraud  as  to  price  of  property,  40,  175. 

fraudulent  breach  of  trust  by,  not  released  by  bankruntov   40 

functions  of,  175.  r    j,      ■ 

relief,  grounds  of,  against,  175. 

sale  to  company  of  property  of,  175. 

secret  profit  by,  40,  175. 
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x-ROOP, 

all  trustees  to  join  in,  of  debt,  2m. 

[Baxkeuptcy  of  Trustee],  38. 

cestui  que  trust  absolutely  entitled,  544. 

PEOPERTY,  trusts,  jurisdiction  as  to,  founded  on,  7. 

PEOTECTIOX  OF  TRUST  PEOPERTY   [S.ifett  of],  230—239. 

PUBLIC  MOXEY,  trust  of,  62^. 

PUBLIC  POLICY, 

future  separation,  provision  for,  bad,  194. 
illegal,  trusts,  as  against,  178. 

PUBLIC  TRUST,  distinguished  from  private  trust,  204. 

PLTBLIC  TRUSTEE, 

administration  of  smaU  estates  by,  714. 

administrator  of  felon,  632. 

audit  of  trust  accounts  by,  529. 

Court,  appointed  by,  504,  717. 

custodian  trustee,  as.  496. 

duties  of,  713. 

fees,  719,  720. 

guarantee  of  State  against  breach  of  trust,  719. 

liability  of,  719. 

may  decline  to  act,  714. 

ordinary  trustee,  as,  504. 

sole  trustee,  may  be,  429,  504. 

trusts  which  he  cannot  accept.  714. 

PUBLIC  TRUSTEE  ACT,  1906.     See  Appekdix. 

PUBLIC  TRUSTEE  RULES,  1912.    See  Appendix. 

PURCHASE  OF  TRUST  ESTATE  BY  TRUSTEES,  kc,  300—322. 
acquiescence  in,  320. 

poverty,  whether  excuse  for,  319. 

standing  by,  320. 

subsequent  settlement,  efEect  of,  320. 
agents,  by,  310. 

disclosure  of  interest  when  buying  for  another,  310. 

disclosure  of  knowledge  by,  310,  311. 

fuU  value  must  be  given  by,  310. 

interest  on  profits  made  by,  312. 

latent  advantage  prevents,  310. 

principal  taking  sale  into  his  own  hands,  312. 

re-pujchase  by,  after  sale  to  strangers,  312. 

re-sale  by,  account  of  profit  on,  311. 

secret  commission,  311. 

secret  valuation,  obtaining,  310. 

speculative  advantage  does  not  prevent,  310. 

suppressio  veri  and  misrepresentation  by,  311. 
arbitrator,  by,  bad,  317. 
auctioneer,  by,  318. 
committee,  by,  317. 
confirmation  of  voidable  purchase,  318. 

contemporaneous,  useless,  318. 

full  knowledge  of  cestui  que  trust,  318. 

new  contract  to  confirm,  evidence  of,  31 S. 

pressure  renders,  inoperative,  318. 

requisites  for  valid,  31?, 
cotmsel,  by,  310. _ 
delay  in  impeaching,  318, 

G.  Ol 
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PUECHASE  OF  TRUST  ESTATE  BY  TRUSTEES,  kc— continued. 
executors  and  administrators,  305. 
assent  of  all  interested,  305. 
assets  of  testator,  purchase  of,  305. 
becoming  trustees  by  acting  ultra  vires,  305. 
before  probate,  305. 
debts,  purchase  of,  305. 
disputed  claim,  of,  305. 
husband  of  administratrix,  by,  305. 
legacy,  purchase  of,  305. 
price  must  be  the  best,  305. 
son  of  administratrix,  sale  to,  306. 

gnardians,  by,  317. 

benefit  to  estate  and  fairness  must  be  shown,  317. 

lease  of  ward's  estate,  317. 

ward's  estate,  of,  soon  after  majority,  317. 
joint  names,  in,  declaration  of  trust  on,  61. 
laches  in  setting  aside,  317,  319. 
leasehold  reversion,  of,  by  tenant  for  life,  172. 
mortgagee,  by,  307 — 310. 

account,  action  of,  as  to  surplus,  309. 

best  price,  must  obtain, -307. 

by  auctioneer,  on  sale  by,  308. 

by  self,  and  others,  308. 

disputes  as  to  surplus,  309. 

disregard  of  interests  of  mortgaj^or,  308. 

duty  to  tind  persons  entitled  to  .surplus,  309. 

equity  of  redemption,  purchase  of.  by,  309. 

improper  sale  by,  308. 

injunction,  when  granted  to  stop  sale  by,  307. 

interest  on  surplus,  liability  for,  307,  309. 

pressure  on  mortgagor  selling  equity  of  redemption  to,  309. 

putting  forward  another,  though  really  by,  308. 

relief  against  improper  purchase  by,  310. 

second  mortgagee,  by,  though  mortgage  in  trust  for  sale,  309. 

secretary  of  mortgagee  buUding  society,  308. 

sell  to  himself,  cannot,  307. 

shareholder-mortgagee  of  company  may  sell  to  company,  308. 

trust  for  sale,  in  the  form  of,  307. 

Trustee  Act,  payment  in  of  surplus  under,  307,  309. 

trustee  of  surplus  sale  moneys,  is,  307,  309. 

undervalue,  sale  at,  307,  308. 
partners,  by,  312. 

bankrupt  partner's  share,  of,  312. 

communication  of  advantage  gained,  312. 

disclosure  by,  313. 

dissolution,  on,  312. 

from  partner,  without  knowledge  of  others,  312. 

surviving  partner,  executor  of,  by,  312. 
presumption  that,  in  execution  of  trust.  567. 
receiver,  by,  317. 
relief  granted,  310,  320. 

compensation  for  injury  to  estate,  321. 

damages,  320,  322. 

expenses  of  repairs  and  improvement,',  321 . 

fluctuation  of  investments  of  purchase-money  in  Court,  321. 

inquiry  as  to  damages,  322. 

mesne  profits,  320. 

occupation  rent,  320. 

option  of  cestui  que  trust  of  re-sale,  321 . 

purchaser  with  notice  subject  to  same  relief  as  trustee,  321 . 

re-conveyance  if  estate  not  re-sold,  320. 

repayment  of  price  by  cestui  que  trust,  321. 

re-sale  to  purchaser  without  notice,  after,  trustee  pay  value,  323. 

restoration  to  status  quo,  320. 

setting  agide,  if  estate  not  re-sold,  320, 
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PURCHASE  OF  TRUST  ESTATE  BY  TRUSTEES,  kc.—cnuthviod. 
removal  of  trust-ee  after,  of  trust  estate,  .323. 
solicitor,  by,  from  client,  313. 

advice,  disinterested,  must  give,  313. 

annuity,  consideration  of,  315. 

arm's  length,  at,  when,  314. 

charging  costs,  not,  does  not  sever  relation,  314. 

clerk,  rule  applies  to,  315. 

confirmation  by  client,  316. 

consideration  of  past  costs,  315. 

duty  to  advise,  when  it  arises,  314,  315. 

emb;irrassed  client,  316. 

equity  of  redemption,  by  solicitor-mortgagee,  316. 

future  costs,  consideration  of,  315. 

gifts  to  solicitors,  317. 

indebted  to  solicitor,  client,  316. 

leave  to  bid,  duty  of  disclosure  of  solicitor  having,  316. 

niortgagee,  also,  316. 

name  of  another,  in,  concealing  fact  of  buying,  313. 

new  client  desiring  to  sell,  315. 

omission  of  material  terms,  313,  316. 

proof  of  payment,  315. 

protect  client,  must,  as  if  acting  on  sale  to  stranger,  313. 

release  of  judgment,  consideration  of,  315. 

re-sale  at  a  profit,  316. 

separate  advice,  314. 

severing  relation,  mode  of,  314. 

shrewd  client,  and  no  concealment,  316. 

undue  influence,  314. 

untrue  statement  of  consideration,  315. 

unwilling  purchaser,  solicitor  being,  316. 

value,  disclosure  of  all  facts  as  to,  313. 
stranger's  name,  in  [Resfltixq  Tefsts],  146. 
tenant  for  life,  by,  306. 

advantage  gained  by,  306. 

bishop,  by,  306. 

prebendary,  by,  306. 

rector,  by,  306. 

Settled  Land  Act,  s.  53,  though  a  trustee  under,  306. 
tenants  in  common,  306. 
trustee  in  bankruptcy,  by,  304. 

brother  of  partner,  in  name  of,  304. 

committee  of  inspection,  304. 

dividends,  purchase  of,  304. 

name  of  son,  in,  and  partner,  304. 

partner  of.  cannot,  304. 

remedy  after,  304,  305. 

rule  as  to,  304. 
trustees  for  sale,  by,  300—303. 

abortive  sale  after.  Court  allows,  302,  327. 

advantage  gained  by.  need  not  be  shown.  301. 

agent,  through,  301. 

auction,  at,  302. 

cesser  of  relation.  30n,  302. 

children,  in  the  name  of  his,  301. 

consent  of  cestui  que  trust  to  retirement  of,  302. 

co-trustee,  through,  301. 

de  son  tort-,  cannot  buy,  303. 

deferred  trust  for  sale  does  not  enable,  301. 

disclaiming,  may  buy,  302. 

general  rule  as  to,  300. 

inquiry  as  to  advantage  gained,  refused,  301. 

knowledge  gained  must  be  imparted,  302. 

leave  to  buy,  303. 

liberty  to  bid,  when  given  to,  302. 

name  of  another,  in,  301. 

never  having  aot-ed  may  buy,  302. 

51(2) 
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PUECHASE  OF  TRUST  ESTATE  BY  TRUSTEES,  kc— continued. 
trustees  for  sale,  by — continued. 

opening  biddings,  302. 

purchase  with  notice  of  trust,  303. 

relative  of  trustee,  by,  301. 

re-purchase  by,  after  sale  to  stranger,  303. 

re-sale,  remedy  after,  303. 

retiring  from  trust,  301. 

shareholder  trustee  may  sell  to  company,  301. 

trustee  cannot  buy  from  himself,  300. 
trustees  not  for  sale,  by,  303. 

bare  trustee  whether  disabled,  304. 

burden  of  proof  of  fairness,  303. 

co-executor,  purchase  from,  303. 

disclosure,  necessity  for  full,  303. 

rule  as  to,  from  cestui  que  trust,  304. 

trustee  to  bar  dower,  not  disabled,  304. 

trustee  to  preserve,  not  disabled,  304. 

unwilling  purchaser,  wlicro  trustee  Is,  304. 

PURf^'HASE-MONEY,   receipt    of,  mode    of    [S^lf.  undee  Trust  ob 
Power],  334,  345. 

PURCHASER, 

advancement  of  wife  or  child  not  void  against,  153. 
breach  of  trust,  dutj-  of,  to  see  sale  is  not,  324. 
constructive  trustee  for,  vendor,  until  payment,  32. 
constructive  trust,  is  subject  to,  if  with  notice,  170. 
protection  of,  under  Settled  Land  Arts,  361. 
secret  advantage  of,  under  trust  for  sale,  324. 
settlements  void  against  [Voluntaky  Settlements],  93. 
trustee  selling  trust  estate  bought  by  him,  to,  with  notice,  321. 
trustee  for  sale,  from,  with  notice,  303. 

PURCHASER  FOR  VALUE  WITHOUT  NOTICE,  576. 
actual  or  constructive  notice  have  same  effect,  580. 
adequacy  of  value  not  inquired  into,  576. 
agent,  purchase  through,  577. 
articles  on  marriage,  under,  126. 
Bankruptcy  Act  saves  sale  to,  108. 
buying  back  from  one  who  has  no  notice,  577. 
choses  in  action  taken  subject  to  equities,  585. 
connected  documents,  notice  of,  578. 
constructive  notice:  Conveyancing  Act,  1882,  s.  3. ..577. 
conveyance  must  be  completed  before  notice  obtained,  576. 
deed,  material,  notice  of,  578. 
deeds,  obtaining,  589. 

default  of  trustee's  solicitor  cannot  affect  cestui  que  trust,  587. 
discovery  or  relief,  when  a  defence  to,  583. 
equitable  interests,  priority  by  time  of,  584. 
equitable  right,  notice  of,  577. 
equities,  priority  as  between  [Peiobtty],  584. 
following,  no  right  of,  against,  576. 
forged  mortgage  gives  no  title,  585. 

fraud,  solicitor  guilty  of,  constructive  notice  where,  579. 
fraud  of  trustee  gives  no  title  against  cestui  que  trust.  586. 
inquiry,  obligation  of,  leading  to  notice,  578. 
legal  estate,  getting  in,  580. 
mortgage  by  solicitor  in  his  own  name,  587. 
neglect  to  inquire,  578,  579. 

negligence  depriving  equitable  interest  of  priority,  588. 
non-investigation  of  title,  notice  by,  579. 
notice  of  trust  binds  all  wlio  get  it,  576. 
part-payment  before  notice  not  enough,  576, 
priority,  how  lost  by  negligence,  588. 
purchase  from  one  who  has  nptice,  577, 
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PUKCHASEli  l^Oli  VALL'E  WITHOUT  NOTICE— co««««ed. 
purchase  with  notice  from  one  who  has  not,  577. 
purchase-money  paid  without  conveyance  insufficient,  576. 
security  given  for  purchase-money  not  enough,  576. 
trust  estate,  equitable  mortgag-e  of,  does  not  affect  cestui  que  trust, 

588. 
trustee  beneficially  entitled,  588. 
trusts  not  disclosed,  where,  586. 
void  settlement,  against,  93. 
volunteer  not  entitled  to  raise  plea  of,  71,  576. 

RAILWAY   SECURITIES   [Ikvestmext],  376. 

RATIFICATION  of  voidable  deed,  83,  126. 

REAL  ESTATE, 

following  trust  money  into,  573. 
investment  in,  [Investaiext  in  Land],  4(J2. 
notice,  doctrine  of,  does  not  apply  to,  558. 

RECEIPTS  OE  TRUSTEES, 
agent,  by,  334. 
all  trustees  must  join  in,  207. 
anticipation,  by,  of  money,  272. 
breach  of  trust,  after,  223. 
conformity  only,  given  for,  225. 
Conveyancing  Act,  s.  36,  under,  345. 
Cranworth's  Act,  under,  345. 
declaration  of  trust  by  stating  trusts  in,  64. 
distinction  between  executors  and  trustees,  225. 
express  power  to  give,  unnecessary,  345. 
former  law  as  to,  345. 
how  money  can  be  received  jointly,  223. 
money,  of,  must  be  by  aU  trustees,  207. 
power  to  give  cannot  be  delegated,  334. 

purchase-money,  of,  by  trustees,  under  Trustee  Act,  334,  345. 
St.  Leonards'  Act,  under,  345. 
securities  and  other  personal  property,  345. 
Settled  Land  Acts,  under,  366. 
signing,  without  money  paid,  273. 
solicitor,  by,  334. 
trust-money  or  property  of,  345. 
Trustee  Act,  1893,  s.  17... 334. 

RECEIVER,  530. 

action,  to  bring,  in  name  of  trustee  who  refuses  to  sue,  545. 

action  to  set  aside  purchase  by  trustee,  in,  317. 

absence  abroad  of  one  of  several  trustees  not  ground  for,  532. 

attachment  of,  541. 

bankruptcy  of  trustee,  ground  for,  531. 

breach  of  trust,  ground  for,  531. 

cessio  bonorum  by  trustee,  ground  for,  531. 

conflicting  trusts,  acceptance  of,  532. 

danger  to  estate,  only  appointed  where,  530. 

death  of  all  trustees  save  one,  ground  for,  532. 

direction  to,  to  pay  debt,  creates  no  trust  for  creditor,  92. 

disclaimer  of  one  trustee  not  ground  for,  532. 

discretion  of  Court  as  to  appointment  of,  530. 

ejectment  action,  in,  532. 

equitable  execution,  by  way  of,  531. 

insolvency  of  trustee  ground  for,  531. 

interest  payable  by,  on  money  wrongly  dealt  with,  551 . 

"  just  and  convenient,"  appointment  of,  when,  530,  533. 

loss  of  estate,  ground  for,  531. 

manager,  532. 
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RECEIVER— coHij««e<Z. 

misconduct  or  bad  character  ground  for,  531. 

mortgagee-trustee  may  appoint,  247. 

non-payment  into  Court,  on,  537. 

pendente  lite,  530. 

poverty  of  trustee  not  alone  ground  for,  531. 

purchase  of  estate  by,  317. 

quarrels  between  trustees  ground  for,  532. 

refusal  of  trustees  to  act  ground  for,  532. 

relief  against  [Statute  of  LiiiiT.vTioxs],  599. 

remuneration  of,  247. 

sequestration,  in  lieu  of,  533. 

tenant  for  life,  as  against,  532. 

trustee  if  appointed  must  act  gratuitously,  240,  247. 

trustee  not  usually  appointed,  247,  533. 

writ  of  assistance,  533. 

RECEI"S'IXG  ORDER,  attachment  of  trustee  after,  541. 

RECITAL,  ■  ! 

admission  by,  stating  funds  vested  in  trustees,  enough  for  payment 

into  Court,  534. 
false,  of  transfer  to  trustees,  67,  273. 
fund  in  trustee's  hands,  of,  effect  of,  273. 
release,  in,  424. 
transfer  by  settlor  of,  and  none  made,  67. 

RECONVERSION,  342. 

RECOUPINa  [Refdnding], 

calls  paid  by  tenant  for  life,  385. 

maintenance  paid  out  of  wrong  fund,  452. 

repairs,  money  spent  by  trustees  for,  348. 

trustee  in  default  can  talce  nothing  beneficially  before,  39. 

RECTIFICATION, 

articles,  of  settlements  under  [Exeoutoey  Tkusts],  123,  126. 
delay,  after  long,  82. 
voluntary  settlement,  of,  76. 

REDEEMABLE  SECURITIES  [Investment],  378. 

REDEMPTION  [Equity  of  Redemption]. 

REFERENCE,  trusts  by,  128,  129. 

REFUNDING, 

bankrupt,  payment  to,  418. 

beneficiaries  left  unpaid,  riglit  of,  against  tliose  paid,  416,  419. 
cestui  que  trust  himself  must  sue  recipients  of  assets,  416. 
contingent  liability  ripening  into  debt,  indemnity  of  trustees  who 

have  distributed,  417. 
costs  pa,id  by  defaulting  trustee,  232. 
counsel,  advice  of,  420. 

depreciation,  loss  by,  after  partial  distribution,  418. 
devastavit,  creditor  suing  after,  419. 

disclaimer  of  share  by  cestui  que  trust,  effect  of,  on  liability  of,  417. 
distribution  of  estate,  after,  liability  of,  416 — 420. 
distribution  with  notice  of  debts  of  higher  degree,  419. 
excessive  payment  of  interest  to  tenant  for  life,  420. 
foreign  creditors,  rights  of,  416. 
income,  future,  out  of,  418. 
indemnity  against  future  liability,  417. 
interest  on  amount  recovered,  548,  549. 
intermediate  income,  417. 

legatee,  by,  after  voluntary  payment  by  executor,  419. 
liability  after  assignment,  417." 
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REFUNDING— oo«««M«rf. 

mistake  of  law,  payment  under,  415. 

option  to  purchase  defeated  by  sale  in  action,  417. 

outstanding  debt,  if  equitable,  when  barred,  419. 

over-paj-meut  of  interest,  420. 

premature  over-payment,  418. 

purchaser  of  legacy  with  notion  of  debts,  by,  419. 

residuary  legatee  concurring  in  distribution  with  notice  of  debt,  419. 

salary  retained  by  trustee,  241. 

unpaid  legatees,  to,  419. 

wrong  payment,  418,  419. 

RELATIONS,  precatory  trust  for,  117. 

RELATIVES  not  appointed  trustees,  495. 

RELEASE, 

attachment,  after,  542. 

debt  by  breach  of  trust,  of,  after  bankruptcy  of  trustee,  40. 

debts,  of,  implied,  when,  89. 

deed,  by,  title  of  trustee  to,  422. 

estoppel  by,  424. 

imperfect,  of  equitable  right,  54. 

infant,  by,  423,  448,  686. 

legatee,  by,  for  less  than  full  amount,  424. 

limited  to  particulars  in  it,  424. 

maintenance,  as  to  expenditure  for,  448. 

majority,  on  attaining,  423,  686. 

married  woman,  by,  678. 

mistake,  by,  424. 

originating  summons,  not  set  aside  on,  424. 

parol,  when  trust  by,  422. 

payment  into  Court,  after,  424. 

payment  to  other  trustees,  on,  423. 

profit  costs,  covering,  245. 

receipt,  trustee  when  entitled  only  to,  422. 

recitals  in,  should  be  full,  424. 

refusal  to  admit  accounts  or  give,  entitles  trustee  to  go  to  the  Court, 

424. 
set  aside,  when,  423. 
trustee  paying  according  to  trust  not  entitled  to,  422. 

EEiI-U!NDER,  equitable,  perpetuity  rule  applies  to,  639. 

he3Iaindee:\ian, 

improvements,  service  on,  of  application  as  to,  348. 
trustee,  appointing,  495. 

REMOTENESS  [Peepbtdity]. 

removal  OE  TRUSTEES,  522. 
action  for,  523. 
bankruptcy,  on,  504,  523. 
delay  in  asking  for,  523. 
destroying  trust  property,  for,  523. 
express  power,  under,  524. 
felony,  for,  505,  523. 
grounds  for,  522. 
misconduct,  for,  523. 
purchase  by  trustee,  after,  523. 
quarrels  with  co-trustee  or  cestui  que  trust,  524. 
refusal  to  exercise  discretion  no  ground  for,  523. 
scandal,  allegations  against  trustee  not  struck  out  for,  523. 
setting  up  rival  business,  523. 
Trustee  Act,  Court  has  no  power  of,  under,  523. 


808  INDEX. 

EEMUNEEATION,  239—248. 

agent-trustees  not  entitled  to,  246. 

allowance  by  Court,  where,  240. 

annuity  for  trouble,  243. 

auctioneer-trustee  cannot  charge  commission,  246. 

banker-trustee  can  charge  only  simple  interest  and  no  commission,  246. 

breach  of  trust  not  excused  because  no,  240. 

collecting  rents,  on,  241. 

committee,  allowance  to,  247. 

convict's  administrator,  to,  248. 

debenture  trust  deeds,  trustees  of,  241. 

deduction  of  costs  on  payment  into  Court,  241 . 

director,  of,  240. 

express  power,  241. 

factor-trustee  not  entitled  to,  246. 

gratuitous,  office  of  trustee  is,  239,  240. 

improvement  of  estate  no  ground  for,  240. 

Indian  administrators,  curators,  &c.,  248. 

inquiry  as  to  amount  of,  when  allowed,  directed,  or  dispensed  with, 

241. 
judicial  trustee,  of,  709. 
land-agent-trustee,  right  of,  to,  246. 

personally,  acting,  instead  of  by  agents,  no  ground  for,  240. 
profit,  trustees  cannot  make,  239. 
reasons  why  trustees  must  act  without,  240. 
receiver,  only  entitled  to  poundage,  247. 
receiver- trustee,  of,  240,  247. 
refunding,  Court  orders,  of  salary  retained,  241. 
refusal  to  act  without,  241. 
solicitor-mortgagee,  of,  242. 
solicitor-trustee,  of, 

accounting  in  suit  for  profit  costs  paid,  245. 

actions,  costs  of,  rules  as  to,  242. 

agreement  to  enable  charge  of,  duty  as  to,  245. 

annuity  for  trouble,  duration  of,  243. 

another  solicitor,  appointing,  does  not  enable  to  charge,  243. 

attesting  will  containing  provision  to  charge  profits,  243. 

bankruptcy,  trustee  in,  solicitor  appointed,  246,  247. 

commission  on  rents,  243. 

conflict  of  interest  and  duty  in  acting  for  trust  and  other  persons, 
240. 

deed  enabling  charge  enforced  as  contract,  243. 

different  character,  in,  costs  received  by,  242. 

disbursements  only  allowed,  242. 

legacy,  provision  in  will  to  allow  profit  costs  is,  243. 

named  sum  for  trouble,  effect  of  giving,  244. 

partners,  of,  not  allowed,  242. 

power  to  charge  profit  costs,  duty  as  to  insertion  of,  244,  245. 

proceedings,  costs  of  friendly,  242. 

"  professional  services  "  include,  what,  244. 

provision  for  giving  profit  costs,  245. 

release  covering  profit  costs,  243. 

separate  advice  as  to  power  to  charge  profit  costs,  245. 

solicitor  and  client  costs,  power  to  charge,  what  included,  245. 

stipulation  as  to,  239,  245. 

strictly  professional,  power  to  charge  for  services  not,  244. 

taxation,  right  to,  no  ground  for  allowing,  242. 

town  agent,  work  done  by,  does  not  enable,  243. 
trouble,  no  payment  for,  240. 
trustee  of  assignment  for  creditors  may  have,  240. 
trustees  must  act  without,  239. 

EENEWAL  [CoNSTEUCTivE  Trusts],  163. 
apportionment  of  fines  and  expenses,  278. 
custom  of,  172. 
discretion  as  to,  exercise  of,  278. 
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ecclesiastical  lease,  purchase  of  reversion  on,  172. 

expenses  of,  under  Trustee  Act,  how  provided,  278. 

fines,  mode  of  raising,  278. 

impossible,  duty  of  trustees  and  right  of  tenant  for  life  where,  172. 

incidence  of  expense  of,  278. 

lease  of  [Constkuciive  Tkusts],  163. 

mortgage  to  raise  fines  and  expenses,  278. 

persons  entitled  to  compel,  278. 

purchase  of  reversion,  172. 

receiver,  against  tenant  for  life  neglecting,  532. 

Trustee  Act,  under,  278. 

EENTS, 

arrears  of,  trustees  may  release,  277. 

commission  on  receipt  of,  241,  243,  245. 

condition  against  raising,  652. 

misappropriation  of,  received  by  one  of  trustees,  210. 

occupation,  payable  by  trustees,  &;c.  purchasing  trust  estate,  320. 

one  trustee  may  receive,  210. 

recovery  of,  under  mor%age,  21. 

repairs,  application  for,  of,  238,  348. 

unknown  heir,  receipt  of,  for,  by  agent,  26. 

REPAIRS  AiS"D  IMPROVEMENTS  [Impboyemenis],  451. 
additions  and  alterations,  347. 

adjustment  between  tenant  for  life  and  remainderman,  238,  277,  349. 
advice  as  to  repairs  by  trustee  where  no  obligation  to  repair,  349,  350. 
application  to  Court  as  to,  238,  350. 
building  on  settled  land,  348. 

capital  liable  to  re-investment  in  land,  application  of,  to,  347. 
constructive  trustee,  by,  348. 
Court,  sanction  of,  expenditure  before,  348. 
cultivation  of  farm  on  infant's  estate,  350. 
drainage,  347. 
duty  of  trustees,  349. 

house  occupied  by  cestui  que  trust  unimpeachable,  350. 
Improvement  of  Land  Act,  1864,  under,  351. 
infant,  on  estate  of,  350. 
inquiry  as  to  necessary,  350. 
jurisdiction  as  to,  350. 
lateral  additions  to  buildings,  347. 
leaseholds,  of,  tenant  for  life  not  liable  for,  277. 
Limited  Owners'  Residences  Acts,  1870  and  1871,  under,  351. 
management,  power  of,  under,  347. 
mansion  house,  347,  348. 

obligation  of  trustee  to  repair  house  occupied  by  cestui  que  trust,  349. 
old  buildings,  repair  of,  347. 
re-building,  348. 

recouping  expenditure  by  trustee,  348. 
remaindermen  objecting,  improvement  where,  348. 
rents  applied  for,  238,  348. 
roads,  347. 

sale  or  mortgage  of  infant's  estate  for,  350. 
salvage,  amounting  to,  347,  350. 
Settled  Estates  Act,  1877,  s.  21,  under,  351. 
Settled  Land  Acts,  particulars  of,  under,  351. 
sewers,  347. 
tenant  for  life,  legal  or  equitable  liability  of,  for  repairs  and  waste, 

349. 
timber  for,  trustee's  power  to  cut,  267. 
trust  for  sale  absolute,  building  where,  348. 
trustees,  &e.,  purchase  by,  allowance  of,  when  set  aside,  321. 
waste,  liability  for,  349. 

REPLY,  after  disclaimer,  plaintiff  should  not,  23. 
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RE-PUECHASE, 

agent,  by,  after  sale  to  stranger,  312. 

mortgagee,  by,  from  purchaser  under  power  of  sale,  308. 

trustee  for  sale,  by,  after  sale  to  stranger,  303. 

REPUTED  OWNERSHIP  [Okdee  and  Disposition],  37. 

REQUEST, 

cestui  que  trust,  by,  effect  on  liability  for  breach  of  trust,  274,  276, 

279. 
investment,  as  to,  effect  of,  406. 
sale,  power  to  cestui  que  trust  to,  328. 

RESERVE,  trustees  for  sale  fixing,  327. 

RESIDUARY  ACCOUNT,  signing,  not  declaration  of  trust  in  favour  of 
others  interested,  57. 

RESIDUE, 

afisigmnent  of  share  of,  52. 

undisposed  of,  when  executor  takes  as  trustee  or  beneficially,  629. 

wasting  property  in  settled  [Wasting  Securities],  288. 

RESTITUTION,  right  to,  of  trust  property  purchased  and  re-sold  by 
trustee,  321. 

RESTRAINT  ON  /VNTICIPATION,  474—481. 
alienation  and  anticipation,  synonymous,  476. 
corpus  as  well  as  income,  attaches  to,  in  what  cases,  470. 
debt  irrecoverable  during  coverture,  not  recoverable  after,  475. 
divorce,  judicial  separation  or  protection  order,  as  to  property  ac- 
quired after,  475. 
executory  trusts,  in  settlement  under,  133. 
expressions  which  constitute,  476. 
form  of,  476. 
fraud  of  wife,  678,  680. 

gift  over  on  anticipation,  after,  ineffectual,  477. 
impounding  interest  notwithstajiding,  479,  675. 
income-bearing  fund,  no  distinction  as  to,  476. 
income  subject  to,  applicable  to  maintenance,  not  extended  to  future 

income,  476. 
limitation  to  coverture  of,  475. 

perpetuity  when  annexed  to  interests  of  unborn  issue,  478. 
re-marriage  of  divorced  wife,  on,  475. 
removal  of,  under  Conveyancing  Act,  478 — 481. 

benefit  of  husband,  not  for,  480. 

changing  investments,  479. 

compromise,  to  assist,  479. 

child-bearing,  past,  where  woman,  481. 

debts  of  husband,  480,  481. 

discretion  as  to,  478. 

doubt  as  to  existence  of  restraint,  481. 

emigration,  480. 

forfeiture,  refused,  if  likely  to  work,  479. 

impounding  interest,  479. 

increase  of  income,  479. 

indemnity  bj'  husband,  480,  481. 

joint  debts,  480. 

medical  practice  for  husband,  purchase  of,  480. 

retention  of  unauthorised  investment,  to  enable,  479. 

wife's  debts,  481. 
revival  of,  on  each  successive  coverture,  475. 
Settled  Land  Acts,  on  sale  under,  is  shifted  to  proceeds,  477. 
settlement,  does  not  create  a,  478. 
severable,  when,  478. 
spinster,  gift  to,  on,  474. 

unreceived  arrears  of  income  not  subject  to,  477. 
widowhood,  during,  475. 
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RESULTING  TEUST,  138. 

beneficial  interest  not  exliaustedj  138. 
oliarge  and  ti-ust  distinguislied,  139. 
chattels,  delivery  of,  presumption  of  gift  and  not,  145. 
contrary  intention  to,  139. 

conversion  for  purposes  of  wiU,  not  exhaustive  [Conveesion],  143. 
creditor's  trust  deed,  of  surplus  under,  89. 
"  disinherit "  heir,  intention  to,  must  be  clear,  140. 
evidence  to  rebut,  when  admitted,  43. 
failure  of  beneiiciaries,  141. 
failure  or  want  of  consideration  on,  144. 
gift,  allegation  of,  to  rebut,  54. 

gifts  for  named  purpose,  or  subject  to  it,  distinction  between,  138. 
lUegal  trusts,  where  purpose  not  elfected,  141. 
imperfect  disposition,  from,  138. 
impossibility  of  executing  trusts  raises,  142. 
legacy  to  heir  may  rebut,  139. 

legal  interest  given  for  purpose  not  exhausting  it,  138. 
marriage  settlement  on  illegal  marriage,  142. 
mortgage  by  husband  and  wife  of  wife's  land,  on,  144. 
purchase  in  name  of  another,  not  wife  or  child,  raises,  14G. 
purchase  in  name  of  husband,  155. 
purcliase  in  name  of  stranger,  upon,  145,  146. 
acquiescence  by  persons  entitled  under,  148. 
agent,  purchase  by,  147. 

borrowed  money,  with,  lender's  right  on,  147. 
contract  as  to,  for  giving  up  part,  147. 
death  of  stranger,  claim  of  representative,  146. 
denial  of,  by  nominee,  147. 
illegality  of,  prevents  presumption  of,  146. 
improvements,  lien  for,  148. 
intention  of  payer,  evidence  of,  147. 
joint  account,  though  statement  as  to,  evidence  to  show  several 

title,  148. 
non-payment  of  price  by  nominee,  evidence  of,  147. 
onus  upon  stranger,  146. 
partners,  purchases  by,  148. 
poverty  of  nominee,  147. 
presumption  of,  146. 

price  advanced  by  several  and  conveyance  to  one,  146. 
property  of  any  kind  within  doctrine,  146. 
public  policy,  if  against,  146. 
rebuttal  of,  as  to  part  of  estate,  147. 
tenancy  in  common,  when  constituted  by,  148. 
trust  of  purchase-money  rebuts,  147. 
purchase  in  name  of  wife  or  child,  149 — 155. 
accumulations  beyond  statutory  period,  143. 
addition  to  settlement  funds,  163. 
adopted  child,  149. 
advancement,  presumption  of,  149. 
banking  account  in  joint  names,  153. 
brother,  150. 

child  or  wife's  evidence,  weight  of,  155. 
communication  to  transferee  unnecessary,  154. 
contemporaneous  and  anterior  acts  alone  provable  to  set  up,  154. 
contingent  interest  on  surviving  parent,  intention  to  give,  154. 
conveyance  on  trust  for  parent  rebuts,  152. 
copyholds  for  lives,  of,  sons  take  successive,  150. 
creditors,  bad  against,  153. 

dead,  father  and  son  both,  evidence  when,  155. 
death  of  parent  or  husband,  on,  purchaser  bound  by  contract,  152. 
deceased  wife's  sister,  153. 
declaration  of  trust  for  parent  rebuts,  152. 
declarations  against  interest  where  only  admitted,  155. 
devise  of  property  bought,  153. 
disclaimer  by  transferee,  154. 
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KESULTLNG  TBVSTS— continued. 

purchase  in  name  of  wife  or  child — continued. 

electipn  between  advanced  property  and  benefit  under  will,  154. 

evidence,  parol,  admitted  to  rebut,  150. 

fraud,  by,  in  joint  names,  151. 

grandchild,  149. 

husband,  by,  presumption  of  advancement,  149. 

illegitimate  child,  149. 

infancy,  acts  of  ownership  during,  151. 

in  loco  parentis,  rule  applies  to  person,  149. 

insurance,  in  name  of,  152. 

intention  as  to,  regarded,  152. 

joint  names  of  husband  and  wife,  in,  153. 

jpint  names  of  parent  and  child,  in,  efEect  of,  151. 

legacy  duty,  to  save,  rebuts,  152. 

letter  expressing  intention  to  advance,  e£Eect  of,  155. 

life  interest,  reservation  of,  may  rebut,  154. 

marriage  annulled,  153. 

marriage  settlement,  143. 

mistress,  153. 

mother,  purchase  by,  149. 

nephew  or  niece,  149. 

ownership,  act  of,  may  rebut,  150,  151. 

possession  of  parent,  150. 

power  of  attorney  to  parent  to  sell,  effect  of,  155. 

previous  advancement,  150. 

purpose  of,  e.g.,  qualification  as  director,  may  rebut,  150. 

rebutting  advancement,  evidence,  150. 

rents,  receipt  of,  may  rebut,  151. 

repetition  of  purchases,   inference  from,  155. 

solicitor,  son  acting  as,  of  parent,  153. 

13  Eliz.  c.  5,  advancement  within,  if  insolvent,  153. 

stranger,  name  of,  addition  of,  151,  153. 

successive  interests  of  sons,  145,  151. 

surety  for  purchase-money,  father  joining  as,  151,  152. 

surrender  to  uses  of  will  rebuts,  154. 

survivor  of  husband  and  wife,  rights  of,  153. 

trustee,  addition  of  name  of,  151,  153. 
referential,  trusts,  to  unexecuted  instrument,  138. 
settlements  to  avoid  bankruptcy  or  forfeiture,  142. 
Statute  of  Frauds  does  not  apply  to,  43. 
stranger,  grant  to,  without  consideration,  146. 
stranger,  purchase  in  name  of,  61,  146. 
subscriptions,  of,  142. 
uncertainty  of  trusts,  140. 
undeclared  trusts,  141. 

"  upon  trust,"  gift,  without  complete  trusts,  efEect  of,  140. 
wife,  for,  155. 

EETAINER,  by  trustee,  72,  87. 

RETIREMENT  [New  Trustees],  482. 

REVERSION, 

acquiescence  by  person  entitled  in,  687. 

condition  against  alienation  of,  \oid,  651,  660. 

ecclesiastical  lease,  on,  purchase  of,  172. 

equitable  assignment  of,  51. 

married  woman's,  settlement  of,  5. 

purchase  of,  163,  172. 

tenant  for  life  and  remainderman,  adjustment  of  right  of,  in,  289,  290. 

REVOCATION  [Power  of  Revocation], 

authority,  of,  to  pay  money  to  third  person,  62. 

declaration  of  trust,  no  power  of,  if  complete,  60,  67,  72,  82. 

destruction  of  voluntai'y  deed  by  settlor  is  not,  72. 
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REVOCATION— eon<i«»f(/. 

right  of,  excludes  idea  of  trust,  Gl,  82. 

will,  by,  declaration  of  trust,  no  power  of,  67. 

EOBBEEY,  trust  property,  of,  liability  for,  234. 


SAFETY  OE  TBVST  PROPERTY,  233—239. 

administration  by  Court  does  not  absolve  trustees,  236. 

advice  of  Court  as  to  mode  of  securing,  236. 

bank,  robbery  from,  234. 

bearer,  bonds  to,  217,  236. 

caution,  amount  of,  required  from  trustees,  233. 

cestui  que  trust,  furniture  in  possession  of,  234. 

clause  for  protection  of  trustees  as  to  settled  chattels,  234. 

copyholds,  admittance  to,  neglect  of,  238. 

cultivation,  keeping  land  in,  238. 

custody  of  securities,  235. 

deeds  and  securitie.^,  metJiods  of  securing,  235. 

expenses  of  repairs,  adjustment  of,  239,  277,  348. 

fire  insurance:  Trustee  Act,  237. 

forged  documents,  acting  on,  235. 

gratuitous  bailee,  trustee  is,  233. 

gross  negligence,  trustee  liable  for,  233. 

inrolment,  neglect  of,  238. 

insurance-money,  fire,  surplus  of,  right  to,  237. 

inventory  of  chattels  in  possession  of  cestui  que  trust,  234. 

jewels,  settled,  left  with  cestui  que  trust,  234. 

letting  property,  neglect  in  not,  238. 

money,  theft  of,  liability  for,  234. 

non-repair,  forfeiture  for,  duty  to  prevent,  238. 

permissive  waste  by  t<?nant  for  life,  no  liability  as  to,  239. 

pledge  by  co-trustee  of  trust  securities,  236. 

policy  of  assurance,  protection  of,  by  notice  to  office,  236. 

premiums,  liability  to  keep  up  [Policy],  236. 

registration  of  deeds  or  judgments,  omitting,  238. 

repairs,  application  to  Court  as  to,  238. 

robbery,  liability  for,  234. 

sharing  custody  of  securities,  236. 

solicitor,  chattels  left  with.  234. 

timber,  of,  239. 

title  deeds,  custody  of,  235. 

undue  haste  in  realisations,  239. 

warehouse,  robbery  from,  234. 

waste  by  tenant  for  life,  protection  against,  239. 

wilful  default,  trustee  i^  liable  for,  as  to.     8ne  Wilful  Default. 

SALE, 

abortive,  trustee  for  sale  buying  after,  302. 

acceptance  of  trust  by  adi-ertising,  24. 

action  where  person  to  complete  testator's  contract  under  disability, 

.33. 
advances  by  trustees,  lien  for,  not  enforced  by,  253. 
aft«r  will,  contract  for,  32. 
annuities,  to  pay,  16. 

approval  of.  on  originating  summons,  265. 
authority  to  one  trustee  to  make,  226. 
bare  trustee,  vendor  is  not,  until  payment,  32,  33. 
by  trustees  [Sale  txpeti  Trust  oe  Power],  323. 
completion  of.  death  before,  31. 
consent  to,  328. 

conversion  by  contract  for,  32, 
devisee  of  trust  estates,  by,  34. 

disclaimer  of  leaseholds  by  trustees,  how  title  made  on,  22, 
injunction  against,  by  trustee,  546. 
Jand,  of.  purchased  by  trustee  without  authority,  405, 
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SALE — continued. 

legal  estate  required  for  purpose  of,  16. 

out  of  Court  of  infant's  settled  land,  358. 

parties  declared  trustees  on,  under  decree,  521. 

portions,  to  raise,  465. 

premature,  239. 

price  paid,  after,  vendor  is  bare  trustee,  33. 

renewal,  of  right  of,  by  trustee  or  tenant  for  life,  167. 

trustee  de  son  tort,  by,  26. 

trustees,  by  [Sales  under  Trust  or  Po^veh]. 

27  Eliz.  c.  4,  who  may  make,  under  [Volus-tary  Settlement],  100. 

SALE  UNDEE  TEUST  OR  POWER,  323—345. 
abortive  auction,  sale  after,  327,  337. 
absolute  trust  for,  323. 
acceleration  of  time  of,  340. 

administration  action,  after,  sanction  of  T'ourt,  337. 
advertisement  of,  327. 
advice  of  Court  as  to  mode  of,  327. 
agent,  improper  sale  by,  325. 
agent  to  sell,  proof  of  appointment  of,  332. 
agreement  made  by  tenant  for  life,  when  not  enforced,  328. 
auction,  by,  325. 

beneficiary  acting  as  agent  on,  332. 
best  price  to  be  got,  327. 

breach  of  trust,  sale  which  is,  not  enforced,  323. 
buying  in,  325. 

cash,  payment  in,  of  price,  333,  335. 
clearing  title,  trustees  may  have  costs  of,  337. 
collateral  power  of  sale,  cesser  of,  342. 
compensation  as  against  cestui  que  trust,  324,  337. 
condition  against  objection  that  sale  is  breach  of  trust,  324. 
conditions  of  sale,  330. 
conduct  of  sale  under  Court,  338. 
Confirmation  of  Sales  Act,  sale  of  minerals  under,  331. 
consent  to,  328. 

action  brought  to  enforce  sale,  after,  329. 

alienation,  after,  329. 

alienee's,  329. 

bankruptcy,  after,  329. 

death  of  person  to  give,  328,  343. 

disentail,  after,  329. 

infant,  of,  329. 

premature,  328. 

some  only  of  cestui  que  trust,  by,  328. 

strictly  construed,  328. 

written,  329. 
continuance  of  power  of  sale  for  purpose  of  dividing  estate,  342. 
continuing  trusts,  power  of  sale  during,  341. 
contract  by  one  of  trustees,  324,  328. 
corrupt  sale,  324. 

co-trustee  allowed  to  act  alone,  may  bind  others  as  to  sale,  328. 
counsel,  trustees  entitled  to  employ,  as  to  sales,  337. 
covenants  on  sale,  336. 

acknowledgment  as  to  deeds,  trustees  must  give,  336. 

"  as  trustees  "  under  Conveyancing  Act,  336. 

leaseholds,  on  sale  of,  336. 

title,  for,  by  tenant  for  life,  336. 

undertaking  for  safe  custody  of  deeds,  trustees  need  not  give,  336. 
damages,  right  of  purchaser  to,  against  trustees  selling  in  breach  of 

trust,  324. 
death  of  person  to  consent,  effect  of,  328,  343. 
delay  in  sale,  338. 
depreciatory  conditions,  330. 

collusion  of  purchaser,  330, 

dapiping  sale,  330, 
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depreciatory  conditions — continued. 

meaning  of,  331. 

short  title,  331. 

Trustee  Act,  since,  330. 

what  aro,  331. 
desi'ription  of  trustees  as  vendors,  32G. 

diiferent  title,  e.(/.,  under  Settled  Land  Act,  need  not  be  taken,  321. 
discretionary  trust  for,  323. 
duration  of  powers  of  sale,  311. 
duties  as  to,  323. 

election  to  take  as  land  stops  trust  for  sale,  312. 
ec^uity  of  redemption,  sale  of,  314. 
favouring;  tenant  for  life,  327. 
fiduciary  persons,  improper  sale  by,  325. 
further  consideration,  before  or  after,  sale,  337,  338. 
good  marketable  title,  trustees  must  show,  337. 
injunction  to  restrain  improper  sale,  321. 
insertion  of  power  of  sale  into  mortgage  by  trustees,  311. 
joint  sale  with  others,  332. 

apportionment  and  receipt  of  price,  333. 

breach  of  trust  by,  when,  333. 

doubtful  benefit,  if  of,  should  not  be  made,  333. 

house  and  garden,  332. 

lease  and  reversion,  332. 

life  estate  and  remainder,  332. 

Trustee  Act,  under,  332. 

undivided  share,  332. 
jurisdiction  of  Court  to  sell  real  estate  in  action,  338. 
lease  in  lieu  of  sale,  315. 
legatees,  rights  of,  when  sale  delayed,  339. 
lots,  sale  in,  325. 

management,  power  of,  effect  of,  on  duration  of  power  of  sale,  342. 
minerals,  land  without,  sale  of,  331. 
misdescription,  negligent,  of  property,  324. 
mistake  by  trustees,  effect  of,  324. 
mode  of  sale  implied  by  Trustee  Act,  325. 
mortgage  in  lieu  of  sale  when  supported,  343. 
mortgage,  no  part  of  price  to  be  left  on,  333. 
mortgagees  under  power  to  sell  or  mortgage,  position  of,  344. 
negligence  as  to.  323. 

notice  of  sale  should  be  given  to  cestui  que  trust,  328. 
one  cestui  que  trust  may  have  sale  though  others  dis^sent,  327,  328. 
one  year  from  death,  when,  338. 
partition  in  lieu  of  sale  or  exchange,  311. 
perpetuity,  unlimited  power  of  sale  is  not,  342. 
possession  not  to  be  given  before  pajanent,  333. 
postponement,  discretion  as  to,  340. 
power  of  sale  co-extcnsive  with  trusts,  341. 
power  in  the  nature  of  a  tru^t  for  [Tei-.^t  PoweeI,  323. 
purchaser's  duty  to  see  sale  not  breach  of  trust,  324. 
purchase-money — consideration,  333. 
receipt  of  price  under  C'onvevancing  Act,   s.   56,  and   Trustee   Act. 

1893... 334. 
receipts,  power  tn  give  [En.  eipt.s  of  Thi-.^tees],  31.?. 
refusal  to  sell  at  instance  of  beneficiary,  327. 

request,  power  to,  in  cestui  que  trust  does  not  control  discretion,  32S. 
reserve  price,  327. 
rival  offers,  choice  of,  327. 
secret  advantage  secured  by  purchaser,  324. 
selling  under  power  to  mortgage  not  good,  344. 
specific  performance  where  sale  is  breach  of  trni^t  refused,  "-3,  321, 
Statute  of  Frauds  must  be  pleaded,  327, 
surface  without  mine',  sale  of,  331. 
timber,  sale  of,  332, 
time  of  sale,  338, 
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union  of  life  estate  with  fee  destroys  power  of  sale,  341 . 

valuation,  trustees  should  get,  before,  331. 

Vendor  and  Purchaser  Act,  power  of  trustees  under,  326. 

SALVAGE, 

advancement  by  way  of,  of  infant's  estate,  454. 

calls  paid  by  tenant  for  life,  385. 

expenditure  by  way  of,  253,  671. 

mortgage  for,  253. 

policies,  keeping  up  [PoLicr],  236,  276. 

repairs  by  trustees  amounting  to,  350. 

trustees  entitled  to  indemnity  for  expenditure  by  way  of,  671. 

SATISFACTION,  volnntary  bond,  not  satisfied  by  legacy,  68. 

SCOTLAND, 

Trustee  Acts,  application  of,  to,  507. 
trusts  in,  3. 

SECRET  TRUST,  156—161. 

absolute  gift,  when  affected  by,  158. 

acceptance  of,  must  be  shown,  157. 

admission  of,  by  donee,  159. 

alteration  of  wiU  on  faith  of,  156. 

certainty  of  purposes,  160. 

charitable,  161. 

communication  of  wishes  during  life,  159. 

conversations,  evidence  of,  159. 

definition  of,  156. 

discovery  of,  156. 

discretion  in  donee,  effect  of,  160. 

"  executors  in  trust,"  gift  to,  158. 

fraud  by  non-performance  of,  156. 

illegal,  results  to  heir  or  next  of  kin,  161 . 

informal  testamentary  instrument,  by,  not  good,  158,  159. 

inquiry  as  to  t«rms  of,  160. 

inter  vivos,  157. 

joint  tenants  how  subject  to,  160. 

liability  of  taker  under,  limited  to  gift,  161. 

not  altering  wUl  founded  on,  156,  159. 

parol  evidence  to  prove,  156,  158. 

power  to  appoint  to  objects  communicated  to  donee,  160. 

promise  to  perform,  156,  157. 

sealed  packet,  handing,  157. 

several  persons,  in,  rules  as  to,  160. 

shares,  of,  to  evade  rules  of  company,  37. 

Statute  of  Frauds  cannot  be  set  up  against,  156. 

tacit  promise  to  perform,  158. 

tenants  in  common,  how  subject  to,  160. 

uncertainty  of  subject  of,  effect  of,  160. 

will,  before  or  after,  communication  of,  160. 

Wills  Act  no  bar  to,  on  ground  of  want  of  writins:,  156. 

wishes  referred  to  in  wUl.  158. 

SECURITIES,  meaning  of,  378. 

SEPARATE  ADVICE, 

gift  to  person  in  fiduciary  relation,  80. 
profit  costs,  as  to  agreement  for,  245. 
purchase  on,  by  solicitor  from  client,  314. 

SEPARATE  ESTATE,  469—481. 

administratrix,  married  woman  [Adwixistbatoe],  474. 
advance  by  husband  to  wife,  149. 
breach  of  trust,  liability  for,  677. 
^pstrpction  during  disebvertnre,  473, 
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discoverture,  disposition  during,  473. 

domioil,  foreign,  effect  of,  on,  469,  470. 

during  coverture  only,  exists,  472. 

English  law,  declaration  that  settlement  to  be  governed  by,  470. 

expressions  constituting,  471. 

foreign  marriage  contract,  under,  469. 

form  of  gift  to  unmarried  woman  importing,  471,  472. 

furniture,  effect  on,  of  husband's  bankruptcy,  38. 

husband's  covenant  to  settle  after-acquired  property,  135. 

husband  formerly  trustee  for,  if  no  other,  469. 

husband  trustee  for  wife,  607. 

legal  estate  outstanding,  may  import,  470. 

mortgage  by  husband  and  wife,  effect  of,  144. 

no  trustee  now  required  for,  469. 

particular  coverture,  limited  to,  473. 

protection  against  husband's  creditors,  469. 

re-marriage,  on,  gift  creating,  473. 

re-marriage,  on,  revival  of,  473. 

restraint  on  anticipation,  as  to  [Eesteaint  on  Axtioipatton'],  474. 

restraint  on  anticipation  does  not  create,  472. 

settlement  in  trustees  does  not  alone  create,  470. 

support  of  wife,  gift  for,  maies  husband  trustee,  470. 

trustee,  married  woman,  position  of  [Trustee],  473. 

SEPARATE  SETS  OF  TRUSTEES  [New  Teustees],  492. 

SEPARATION  DEED,  193—196. 

adultery,  not  avoided  by,  when,  195. 

annuity  for  wife,  covenant  by  trustees  to  pay,  195. 

children,  provisions  for,  when  enforceable,  74. 

custody  of  children,  195. 

dam  casta  clause  in,  195. 

family  arrangement,  when  supported  as.  194. 

future  separation,  for,  bad,  194. 

injunction  against  breach  of,  193. 

invalid  marriage,  after,  196. 

l^ality,  ground  of,  193. 

molestation,  what  is,  ISS. 

present  separation  indispensable.  193. 

reconciliation,  effect  of,  on  trusts  in,  196. 

separable  illegal  provisions  in,  195. 

specific  performance  of  compromise  of  divorce,  193. 

trustee,  necessity  for,  in,  194. 

voluntary,  when,  193. 

wife's  power  to  contract  with  husband  for,  194. 

SEQUESTRATION, 

receiver  in  lieu  of,  533. 
settlement  to  evade,  105. 

SET-OFF,  trustees,  as  between,  of  debts,  39. 

SETTING  ASIDE, 
compromise,  266. 
costs  of  trustees  in  action  for,  69<). 
delay  in,  106,  317,  318. 
illegal  trust,  178. 
laches,  317. 

oris'inating  summons,  release  not  set  aside  on,  266,  424. 
purchase  by  trustees  or  fiduciary  persons,  318. 
purchaser  takes  with  notice  of  equity  of,  deed,  590. 
release  to  trustees,  423. 
settlement  as  against  creditors,  106. 

G.  ^2 
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SETTLED  LAND  ACTS,  352. 

abroad,  where  persons  entitled  are,  356. 

absolute,  trust  for  sale,  369. 

administration  action,  consents  under  sect.  56  not  required  after,  368. 

appointment  of  trustees  under,  353. 

building  leases,  358. 

capital  money, 

definition  of,  363. 
'    '  investment  of,  362. 

compound  settlements,  354. 

conflict  between  settlement  and,  367. 

consent  under  sect.  56  and  sect.  6  (2)  of  Act  of  1884.. .368. 

consents  not  required  by  settlement  now  unnecessary,  368. 

consents  to  investment  under,  362. 

contract  for  sale  before  trustees  appointed,  355. 

costs  under,  how  raised,  366,  367. 

Court  does  not  inquire  as  to  sale  when  appointing  trustees,  355,  356. 

cumulative,  powers  under  Act  are,  367. 

differences  between  trustee  and  tenant  for  life,  367. 

direction  as  to  investment  by  tenant  for  life,  380. 

discretion  of  trustees  as  to  investment,  380. 

duties  of  trustees,  364. 

fitness  of  trustees  under,  355,  358. 

future  power  or  trust  for  sale  makes  trustees  under,  353. 

imperative  trust  for  sale,  consents  where,  369. 

improvident  sale  or  other  matters,  trustees  interfering  in,  367. 

incumbrancers  on  life  estate,  costs  of  obtaining  concurrence  of,  367. 

indemnity  to  trustees  under,  366. 

infant,  appointment  and  powers  of  trustees  for,  357. 

infant's  estate  is  "  settled  land,"  when,  357. 

information  to  trustees  to  be  given  by  tenant  for  life,  361. 

injunction  against  sale  or  lease  by  tenant  for  life,  360,  361. 

investment  of  sale  money  by  trustees  or  Court,  362. 

investments  under,  of  capital  money,  362,  380. 

"  land  comprised  in  the  settlement,"  353. 

land  in  Ireland,  trustees  of,  356. 

leaseholds,  adjustment  of  rights,  on  sale  of,  under,  363. 

leave  of  Court  under  Act  of  1884  to  sale  under  sect.  63  of  Act  of 
1882... 369. 

maintenance,  management,  &c.,  powers  of,  during  minority,  exercise 
of,  357. 

mansion-house,  sale  of,  358. 

money  liable  to  be  re-invested  in  land  is  capital  money  under,  363. 

money  under,  when  deemed  land  for  transmission,  362,  363,  370. 

names  of  trustees,  investment  in,  362. 

new  trustees,  appointment  of,  under,  353. 

notice  of  charge  under  Finance  Act,  1910,  s.  39.. .362. 

notice  to  trustees  of  exercise  of  powers  by  tenant  for  life,  360. 

no  trustees,  powers  cannot  be  exercised  if,  361. 

number  of  trustees,  356,  362. 

payment  into  Court  or  to  trustees  of  purchase-money,  362. 

payment  out  of  sale  money  to  trustees,  362. 

persons  to  exercise  trust  for  sale  under  sect.  63... 369. 

power  of  sale,  trustees  having,  with  tenant  for  life's  consent  arc 
trustees  under,  353. 

powers  of  trustees,  effect  of  sect.  56  on,  367. 

"principal  mansion-house,"  what  is,  358. 

private  Act,  sale  under,  369. 

public  trustee,  356,  362. 

purchase  of  real  estate,  investment  of  capital  money  in,  380 

purchaser  need  not  inquire  as  to  notices,  &c.,  361 

real  estete  under  covenant  to  settle  future  property,  trust  for  sale 
ox,    o5o. 

receipts  of  trustees  under,  366. 

related  persons  not  appointed  trustees  under,  355. 

restraint  on  anticipation  does  not  prevent  powers  of,  478, 


INDEX.  819 

SETTLED  LAND  ACyTS— continued. 

Bale  out  of  Court  of  infant's  estate,  358. 

Settled  Estates  Act,  exercise  of  powers  of,  before  exercising  those 

of,  358. 
solicitor  for  tenant  for  life  not  appointed  trustee  under,  355. 
specific  performance,  362. 
stamp  on  appointment  of  trustees,  356. 
sub-settlement  not  regarded,  370. 
surface  and  minerals  separately,  sale  of,  under,  357. 
survivors  and  representatives  of  survivor  are  trustees,  356. 
tenant  for  life,  in  what  sense  a  trustee  under  sect.  53... 359. 
tenant  for  life  not  appointed  trustee  under,  355. 
term  of  years  preceding  estate  for  life,  368. 
"trustees  for  the  purposes  of  the  Act,"  who  are,  352. 
two  trustees  to  receive  money  under,  356,  362. 
variation  of  investments  under,  362. 
waiver  of  notices  by  trustees,  361. 

SETTLEMENT, 

addition  to  funds  in,  153. 

bankruptcy  laws,  in  fraud  of  [Voldntaev  Settlements],  107. 

costs,  where  set  aside,  696. 

definition  of,  under  Bankruptcy  Act,  107. 

execution  of,  is  acceptance  of  trusts,  23. 

executory  trusts,  in  pursuance  of  [Executory  Trusts],  120. 

ex  provisione  viri,  disentail  under,  123. 

female  infant,  by,  4,  5. 

feme  sole,  by,  until  marriage,  with  trusts  for  children,  83. 

foreign  law,  declaration  that,  not  to  be  construed  by,  636. 

fraud  of  intended  wife,  binding,  though,  83. 

husband  and  wife  making  fraudulent,  101. 

infant,  by  [Infants'  Settlement  Acts],  4,  5. 

infants',  voidable,  and  if  unratified  voluntary,  98. 

invalid  on  marriage  is  void  against  purchasers,  97. 

irrevocable,  when,  82. 

marriage,  when  binding,  though  no  marriage,  83. 

personalty,  of,  "strict,"  130,  131. 

post-nuptial,  under  Bankruptcy  Act,  107. 

post-nuptial,  when  voluntary,  99,  126. 

proposals  for,  not  declaration  of  trust,  59. 

recital  in,  binds  trustee  who  executes,  24. 

retention  of,  by  settlor,  when  fraud,  105. 

setting  aside  [VOLimTARY  Settlement],  77. 

solvency  of  settlor,  103,  105,  110. 

strict  [Executory  Trusts],  122,  127. 

unusual  clauses  in,  81. 

usual  clauses  in,  133. 

volunteer  entitled  against  subsequent,  when,  69. _ 

whole  property,  present  and  future,  by  man,  void,  103. 

13  Eliz.  c.  5,  what  within  [Voluntary  Settlement],  100. 

words  of  limitation  ner^essary,  49. 

SETTLOE, 

declaration  of  trust  converting,  into  trustee,  55,  60. 
renewal  of  lease  by,  when  tenant  for  life,  166. 

SEVEEING  DEFENCES  [Costs],  209. 

SHAEEHOLDER,  mortgagee,  being,  may  sell  to  company,  308. 

SHAEES, 

appropriation  of,  as  share  of  estate,  385. 

articles  of  association,  trustees    with    power    to    invest    in,  should 

see,  383. 
bearer,  to,  385. 
capital  or  income,  whether,  286,  287. 

^  52  (2) 
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change  of  investment  by  Court  where  unlimited,  384. 

company,  held  in  trust  for,  trustee  should  not  allow  registration 

of,  385. 
contributory,  trustee  and  not  cestui  que  trust  is,  384. 
dividends,  receipt  of,  by  one  trustee,  211. 
equitable  interest  in,  doctrine  of  notice  as  to,  555. 
forged  transfer  is  a  nullity  and  company  must  replace,  585. 
fraud,  by,  transferred  into  name  of  trustee,  385. 
indemnity  against  liability  on,  385. 

ignorance  of  trustee  as  to  transfer  of,  into  his  name,  384. 
investment  in,  without  express  power  by  trustees,  383. 
joint  and  several  liability  of  trustees  on,  384. 

liability  of  trustees  on,  personal,  and  not  limited  to  trust  estate,  384. 
lien  on,  effect  of  notice  of  equitable  interest  on,  555. 
mixing  with  trustee's  own,  567. 
names  of  trustees,  registration  of,  208,  211. 
new,  acceptance  of,  by  trustees,  286,  385. 
preference,  investment  in,  under  what  powers,  386. 
priority  of  charges  on,  556. 

refusal  by  company  to  register  informal  transfer  of,  556. 
remainderman  paying  calls,  sale  not  ordered,  385. 
sale  of,  directed  to  be  accepted  by  Court,  385,  386. 
sale  of,  within  what  time,  280. 
secret  trust  of,  37. 
"  securities  "  does  not  include,  383. 
tenant  for  life  paying  calls,  recouping,  385. 
transfer  of,  must  be  by  all  trustees,  208. 
trust  as  to,  notice  of,  384,  555. 
unlimited,  delay  in  selling,  280. 
unlimited,  liability  where  appropriated,  285. 
unlimited,  sale  of,  280. 
unlimited  liability,  with,  liability  of  trustees  on,  384. 

SHELLEY'S  CASE,  RULE  IN, 

contingent  remainders,  trust  to  preserve,  does  not  prevent  operation 

of,  120. 
executed  trust  may  be  defeated  by,  120. 
executory  trust  moulded  to  avoid,  120. 

SIMONY,  trust  void  for,  202. 
SINKING  FUND  [Ijf vestment],  381. 

SOLICITOR, 

action  against,  for  breach  of  trust,  when,  229,  230. 

advice  of,  protection  of,  274. 

appointment  of,  as  trustee  under  Settled  Land  Acts  [New  Tr>nSTEESl, 

355. 
chattels,  custody  of,  with,  234. 
constructive  trustee,  607. 

costs  of  trustee  who  is  a  [Reiiunekatiox],  242 — 246. 
costs,  amount  of  paper,  only  payable,  218. 
deeds  left  with,  219. 
duties,  payment  of,  by,  218. 
employed  by  testator,  228,  229. 
employment  of  [Delegation],  217. 
following,  right  of,  against,  566,  571. 
fraud  of,  liability  of  trustee  for,  218. 
gift  by  client  to,  79. 
investment  by,  219. 

mortgage  by,  in  his  own  name,  effect  of,  587. 
mortgage  deed,  costs  of,  where  he  is  mortgagee,  242. 
mortgagee,  when  a  trustee,  174. 
mortgagor's,  trustees  employing,  220,  607. 
named  by  testator  need  not  be  employed  by  trustees,  229. 
negligence,  action  for,  against,  when  barred,  607, 
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negligence  aa  to  investigation  of  title,  219,  579. 

notice  to  trustee's,  to  secure  priority,  559. 

particeps  criminis  and  benefiting  by  breach  of  trust,  230,  701. 

partner  of  solicitor- trustee,  liability  of,  220,  608. 

pai'ty  to  action,  when  made,  701. 

payment  into  Court  by,  of  trust  money  received,  535. 

profit  costs,  242 — 246. 

purchase  by,  from  client  [Pdhohase  by  Tkustees,  &c.],  313. 

purchase-money,  receipt  of,  by,  214,  220,  334. 

receipt  of  trust  money  by,  218,  230. 

rents  received  by,  218. 

retaining  costs  out  of  money  ordered  to  be  paid  into  Court,  232. 

Statute  of  Limitations,  pleading,  as  to  trust  money  received,  607. 

striking  off  rolls,  543. 

trust  monejf  received  by,  and  ordered  to  be  paid  in  by  trustees,  should 

be  paid  in,  219. 
valuer,  choice  of,  by,  219. 

SPECIFIC  PERFORMANCE, 

breach  of  trust,  of  sale  which  is,  323,  324. 

chose  in  action,  of,  assignment  of,  51. 

disability  of  person  to  complete  sale  by  testator,  33. 

fictitious  action  for,  to  decide  rights  of  cestui  que  trust,  325. 

separation,  of  terms  of,  193. 

surrender  of  part  of  estate  bought,  contract  for,  of,  147. 

SPES  SUCCESSIONIS,  7,  66. 

STALE  DEMAND  [Delay;   Statutes  of  Limitations],  527,  613. 

STAMP, 

appointment  of  new  trustees,  on,  488. 

appointment  of  trustees  under  Settled  Land  Acts,  on,  356. 

notice  by,  488. 

vesting  orders,  on,  488. 

STATUTE  OF  FRAUDS, 

agency,  parol  evidence  of  terms  of,  147. 

charitable  trusts  within,  43. 

chattels,  parol  trust  of,  when  enforced,  42. 

constructive  trust  not  within,  43,  172. 

copyholds,  mortgage  of,  43. 

copyholds,  secret  trust  of,  43. 

Crown  not  bound  by,  43. 

declaration  of  trust  as  to  land  to  be  in  writing  or  by  will,  44. 

description  of  trustees  as  vendors  under,  326. 

evidence  rebutting  implied  trusts  when  admitted,  44. 

foreign  land,  43. 

fraud  not  to  be  supported  by  pleading,  43. 

grants  of  trust  real  estate  to  be  in  writing  or  by  will,  42. 

illegal  trust  not  supported  by,  43. 

leaseholds,  trusts  of,  within,  42. 

part  performance,  marriage  is  not,  45. 

party  to  fraud  cannot  avail  himself  ot,  43,  15b. 

"  person  by  law  to  declare  "  trust,  who  is,  45. 

pOTSonal  estate,  writing  to  prove  trust  of,  not  necessary,  42. 

pleading,  46. 

resulting  trust  not  within,  43. 

secret  trust,  cannot  be  set  up  against,  43,  156. 

superstitious  use  in  favour  of  Crown  not  within,  43. 

wife's  fee  simple,  disposition  of,  45. 

writing  necessary  for  declaration  of  trust,  44. 
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STATUTES  OF  LnUTATIONS,  591—626. 
account  after  trnst  at  an  end,  593,  614. 
account  of  renta  and  profits,  626. 
acconnt,  when  time  runs  in  actions  for,  593,  594. 
acknowledgment  to  prevent  bar  of,  622 — 625. 
acquiescence  (qu.  v.),  613. 

action  by  one  cestui  que  trust  against  another,  596. 
action  to  keep  alive  right  of  cestui  que  trust,  625. 
adverse  possession  against  trustee  and  cestui  que  trust,  595. 
agent,  possession  of,  609. 
annuity  charged  on  land,  606. 
assets,  claim  of  legatee  against,  606. 
barred  debts,  trustee  may  pay,  606. 
cestui  que  trust  barred,  if,  trustee  also  barred,  595. 
cestui  que  trust  in  possession  tenant  at  will  of  trustee,  when,  594. 
charge  of  legacy  not  an  express  trust,  604. 
chattels  held  on  trnst,  bar  of  remedy  as  to,  597. 
claim  by  one  cestui  que  trust  against  another,  418,  596. 
concealed  fraud,  610. 

constructive  trust  may  be  barred  by  time,  592,  598. 
costs  where  statute  pleaded,  625. 
co-trustee,  acknowledgment  by,  624. 
creditors  unpaid  after  distribution  of  estate,  616. 
death  of  accounting  party,  claun  after,  614. 
debts,  charge  of,  604. 
delay,  613,  626. 
de  son  tort,  trustee,  26,  599. 
devastavit  pleadable  by  executor  dividing  estate  with  notice  of  claims, 

616,  617. 
directors,  liability  of,  as  to,  608. 

equitable  claims  under  sect.  24  of  3  &  4  Will.  4,  u.  27... 596. 
equitable  ejectment,  596. 

equitable  right  barred  if  legal  right  barred,  592. 
executor  also  legatee,  624. 

executor  of  defaulting  trustee  could  not  plead  lapse  of  time,  594. 
executor  when  express  trustee  for  legatee,  592,  594,  603. 
executory  trust  not  within,  595. 
express  trust  not  barred  by  time,  591,  597. 
"  express  trust,"  defined,  598. 
failure  to  set  up,  by  trustee  or  executor,  626. 
false  recital  of  transfer  by  settlor  not  barred  by,  273. 
fiduciary  agent  cannot  set  up,  607. 
fraud,  time  runs  from  discovery  of,  609 — 612. 
guardian  in  possession,  account  against,  598. 
heir  of  defaulting  trustee  could  not  plead  lapse  of  time,  594. 
husband  and  wife,  607. 
ignorance  of  rights,  614. 
imperfect  creation  of  trust,  under,  trustee  is   express  trustee  for 

heir,  600. 
income  tax,  621. 

infant  succeeding  does  not  stop  time  running,  599. 
inquiry  aa  to  amount  in  trustee's  hands  when  account  begins,  620. 
legatees,  when  express  trust  for,  created,  603. 
limit  or  length  of  account,  593,  620,  626. 
married  woman,   remedy  of,  against  trustee  barred  under  Act  of 

1888... 618. 
mesne  profits,  account  of,  626. 
mistake  as  to  beneficiaries  entitled,  612,  615. 
mortgagee,  persons  claiming  through,  596. 
mortgagee  when  an  express  trustee,  601,  602. 
negligence,  action  for,  against  solicitor,  608. 
next  of  kin,  when  barred  by,  605. 
new  title,  622. 

one  cestui  que  trust,  possession  of,  no  bar  to  others,  596. 
parol  express  trust  of  personalty  not  barred  by,  591,  598. 
partner,  surviving,  not  an  express  trustee,  600. 
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STATUTES  0¥  LliilTATlONS— co«ts««erf. 
past  maintenance,  as  to  recovery  of,  450. 
payment,  by  whom,  sufficient  acknowledgment,  623. 
personal  estate,  express  trusts  of,  597. 
personal  remedy  barred  if  charge  barred,  604. 
persons  in  position  of  express  trustees,  606. 
plea  of,  now  necessary,  625. 

possession  of  trustee  protects  cestui  que  trust  against,  591,  599. 
poverty  not  usually  a  ground  to  prevent  time  running,  616. 
presumption  of  death,  in  ease  of  payment,  613,  615. 
presumption  of  payment  or  release  from  delay,  613,  614. 
proceeds  of  sale,  605. 
profit  made  by  trustee,  no  bar  as  to,  600. 
purchase  for  value  without  notice,  time  runs  after,  against  cestui  que 

trust,  600,  612. 
ratification,  614. 

real  estate,  as  to,  title  barred,  596. 
receiver  is  express  trustee,  599. 

remaindermen,  when  time  begins  to  run  against,  600. 
renewal  of  lease  by  fiduciary  owner,  166. 
restoration  of  title  by  acknowledgment,  622. 
reversionary  interest,  time  runs  from  possession,  as  to,  616. 
settlor's  covenant,  debt  on,  may  be  barred,  273. 
solicitor  receiving  trust  money,  607. 
stale  demands  against  express  trustees,  613. 
suspended  trust  until  cestui  que  trust  entitled,  601. 
tenant  for  life,  payment  of  testator's  debt  by,  is  acknowledgment,  623. 
tenant  in  tail,  possession  of,  against  prior  trust  terms,  601. 
Trustee  Act,  1888,  s.  8... 617— 622. 
trustee  de  son  tort  can  plead  the,  26. 
trustee  de  son  tort  is  express  trustee,  599. 
use  of  another  pei-son's  property,  609. 
void  deed,  trustee  in  possession  under,  601. 

(3  &  4  Will.  4,  c.  27),  s.  25,  express  trusts,  597. 

STATUTE  OP  USES, 

construction  of  will  by  analogy  to,  10. 

copyholds  not  within,  10. 

operation  of,  by  attaching  use  to  legal  estate,  2,  10. 

wiU  not  within,  10. 

STOCK, 

attachment  for  uon- transfer  of  stock,  538. 

certificates,  381. 

conversion  of,  381. 

declaration  of  trust  of,  65. 

distringas,  562. 

foreign,  387. 

interest,  trustee  liable  for,  on  unnecessary  sale  of,  550. 

mixing,  with  trustee's  own,  567. 

proof  in  bankruptcy  for  improper  sale  of,  38. 

vesting  declaration  does  not  pass,  500. 

STOCK  CEETIPICATES,  to  bearer,  when  trustees  may  hold,  381. 

STOCK  MORTGAGE,  investment  on,  by  trustees,  391. 

STOP  OBDER, 

before  fund  in  Court,  notice  to  trustees  prevails  over,  563. 

fund  in  Court,  on,  under  Ord.  XLVI.  r.  12... 563. 

notice  to  trustees  after  fund  in  Court  prevails  where  no  prior,  563. 

part  of  fund  in  Court,  where,  563. 

time  for  obtaining,  563. 

trustee  also  mortgagee,  where,  563. 
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aTfiANGJSB, 

intention  to  benefit,  how  expressed,  61. 
lien  for  premiums  paid  by,  672. 
payment  of  trust  money  to  one  trustee  by,  207. 
purdiase  in  name  of  [Besulunq  Tetjst],  145. 
renewal  of  lease  to,  171. 

SUB-HOKTGAGE,  investment  on,  by  trustees,  392. 

SUBROGATION, 

right  to  indemnity  for  payment  of  premiums  [Policy],  671. 
of  creditors,  283,  284. 

SUB-SETTLEMENT,  payment  to  trustees  of,  271. 

SUMMONS  [OEiGmATiNG  Summons],  new  trustees,  for  appointment  of, 
503. 

SUPERSTITIOUS  USES,  masses,  trust  for,  201. 

SURETY,  father  joining  in  purchase  as,  no  resulting  trust,  151,  152. 

SURFACE, 

lease  of,  without  minerals,  331. 

mines,  without,  sale  of,  by  trustees,  331. 

Settled  Land  Act,  under,  sale  of,  without  mines,  332. 

tenant  for  life  may  sell,  with  or  without  mines,  332. 

SURRENDER, 

covenant  to,  without  surrender,  not  declaration  of  trust,  60. 

lease,  power  to  trustees  to,  passes  legal  fee,  16. 

lease,  of,  by  trustees,  278. 

money  paid  on,  to  tenant  for  life,  269. 

SURVIVOR, 

"  bare  "  power,  exercise  of,  by,  35. 

consent  to  marriage  by,  of  trustees,  260. 

personal  power,  exercise  of,  by,  35. 

power  annexed  to  estate,  exercise  of,  by,  35. 

power  exercised  by,  36. 

sale  by  devisee  of,  whether  good,  33. 

"  trustees,"  of,  exercise  of  power  by,  35. 

Trustee  Act,  1893,  exercise  of  power  by,  under,  36. 


TAXATION,  cestui  que  trust,  by,  702. 

TENANT  FOR  LIFE, 

compensation  to,  for  delay  in  conversion,  297. 
contingent  or  future  interests,  rights  of,  in,  290. 
dedication  of  way  by,  434. 

deeds,  right  of,  to  custody  of  [Deeds  and  DoctmENTs],  434 — 43 
•  dividends,  406. 
equitable,  estate  of,  2. 

equitable,  being  trustee,  liable  to  impounding  of,  39. 
excessive  income  paid  to,  refunding,  420. 
gravel-pits,  produce  from,  belongs  to,  268. 
impeachable,  may  assign  his  interest,  229. 
keeping  down  charges,  433. 
lease  taken  by,  of  settled  property,  322. 
leasehold  reversion,  purchase  of,  by,  163,  172. 
leaseholds,  of,  not  liable  to  repair,  277. 
legal,  trustee  being,  not  liable  to  impounding,  39. 
mine  rents,  set  apart,  right  to,  of,  269. 
obligation  of,  to  repair,  277. 
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TENANT  FOE  LIFE— co««»ae(i. 
open  mines,  rights  as  to,  of,  268. 
outgoings,  what,  liable  for,  277. 
overpayment  of  interest  to,  420. 
personal  occupation  of  mansion-house  by,  -432. 
possession,  right  to,  of  [Possession],  431 — 434. 
possession,  waste  by,  after  let  into,  433. 
premiums  paid  by,  liens  for,  672. 
purchase  of  estate  by,  306. 
renewal  of  lease,  as  to,  obligation  of,  163,  166. 
reversion  of  renewable  lease,  purchase  by,  163,  172. 
sporting,  right  of,  432. 
surrender  of  lease,  money  paid  on,  269. 
term  preceding  estate  of,  effect  of,  368. 
thinuijigs  belong  to,  268. 
timber,  right  to  fell,  268,  433. 
trustee,  appointing,  495. 

trustee  under  Settled  Land  Acts,  in  what  sense,  359. 
unauthorised  securities,  specific  enjoyment  of  [Wasting  Sbcubities], 

288—299. 
unfit  to  be  a  trustee  under  Settled  Land  Acts,  355. 
waste  by,  433. 

waste  of  manor,  fines  on  admission  to,  belong  to,  268. 
wasting  securities,  enjoyment  in  specie  of   [Wastinq   Securities], 

288—299. 

TENANT  IN  TAIL, 

heirlooms  vesting  in,  131. 
leaseholds,  of  renewal  by,  171. 

TENAJSTTS  IN  COMMON, 

purchase  in  joint  names,  148. 
secret  trust,  when  binding  on,  160. 

THELLUSSON  ACT.     See  Acodjitjlations. 

THIRD  PAETY  NOTICE,  indemnity  between  trustees,  as  to,  682. 

THIBD  PEESON, 

adverse  title  of,  trustee  must  not  set  up,  409. 

contract  in  favour  of,  when  enforceable  [Contract],  73 — 76. 

TIMBEE  [Waste],  312. 

decaying,  power  for  trustees  to  cut,  268. 

injunction  against  cutting,  547. 

power  for  trustees  to  cut,  for  repairs,  267. 

proceeds  of,  right  to,  268. 

sale  by  trustees  of,  332. 

settlement  of  proceeds  of,  form  of,  641 . 

thinnings  of,  right  to  cut,  268. 

TITLE, 

clearing,  trustees  get  costs  of,  337. 
defective,  trustees  should  not  take,  404. 
good  marketable  title,  404. 
investigation  of,  neglect  of,  400. 
length  of,  required  by  trustees,  402. 
mortgage,  on  investment  on,  400. 
real  estate,  on  investment  in,  402,  404. 
reference  to  Chambers  as  to,  404. 
trustees  must  show  good  title,  337. 

TITLE  DEEDS  [Deeds], 

custody  of  trust  deeds  does  not  show  acceptance  of  trust,  24. 
n^ligence  in  not  obtaining,  588. 
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TOMB,  trusts  to  repair,  203. 

TORT-FEASORS,  rule  that  no  equity  between,  does  not  apply  between 
trustees,  226. 

TRADE  [Business]. 

TRANSFER  [Shares], 

false  recital  of,  effect  of,  67,  273. 
forged,  of  shares,  effect  of,  585. 
property,  of,  without  declaring  trusts,  60. 

TREASURY,  corporation  declaring  trust,  sanction  of,  to,  i. 

TROUBLE,  allowance  for  [Rbmunebation],  239 — 248. 

TRUST, 

acceptance  of  [Acceptance  of  Tbust],  23 — 25. 

animals,  for  [Illegal  Teust],  8. 

Chancery  Division,  jurisdiction  assigned  to,  2. 

charge  distinguished  from,  139,  665. 

classification  of,  3. 

condition  may  import,  665. 

constructive  [CONSIEUOTIVE  Teust],  162. 

dead  body,  of,  184. 

declaration  of  [Declakation  of  Teust],  44,  55 — 67. 

definition  of,  1. 

donial  of,  by  stranger,  of  land  purchased  in  his  name,  147. 

direct,  what,  3. 

disclaimer  of  [Disolaimee],  19. 

disclosure  of,  i^  mortgage  deed,  393. 

executed,  what,  3. 

executory  [Executoey  Teusts],  3,  120. 

express  [Statutes  op  Luiitahons],  3,  120,  591,  598. 

felon,  cannot  be  declared  by,  6. 

fiotitions,  creation  of,  7. 

foreign  property,  of,  633. 

illegal  [Illegal  Trusts],  178. 

iUusory  [Teusts  foe  Cebditoes],  7. 

implied,  what,  3. 

implied,  whether  statute  runs,  844. 

maintenance,  for  [Maintenance],  443. 

married  woman,  creation  of,  by,  5. 

monument,  to  erect,  8,  204. 

no  cestui  que  trust,  jurisdiction  where,  7,  8. 

objects  of,  must  be  certain,  7. 

parol  [Statutes  of  Limitations],  591,  598. 

power  distinguished  from,  12. 

power  in  nature  of  [Trust  Powee],  254,  323. 

precatory  [Precatory  Teusts],  112. 

property,  enforceable  only  in  reference  to,  7. 

reference,  by,  128,  129. 

relation  of  principal  and  agent  rests  on  contract,  not,  231 . 

renewal  of  leases,  for  [Renewal  of  Leases],  163. 

resulting  [Resulting  TEtrsTS],  3,  138. 

sale,  for  [Sale  undee  Teust],  323. 

Scotland,  in,  3. 

secret  [Secret  Teusts],  3,  156. 

simple,  3. 

special,  what,  3. 

Statute  of  Fraud?,  how  it  affects  [Statute  of  Frauds],  42. 

stranger,  by  purchase  in  name  of  [RESULima  Trust],  145. 

subject  of,  must  be  definite,  7. 

survivorship  of  [Power],  35. 

third  persons  not  parties  to  instrument,  for  [Contract],  73. 


INDEX,  827 

trust:— continued. 

"  trust,"  word,  need  not  be  used  for  declaring,  57. 

undeclared,  resulting  trust  where,  141. 

undisclosed,  rights  of  cestui  que  trust  against  purchaser  where,  586. 

"  upon  trust,"  gift,  without  declaring  trusts,  effect  of,  140. 

validity  of,,  requisites  for,  6. 

voluntary  [Voluntaet  Trust],  47. 

voluntary,  for  creditors  [Trusts  for  Creditors],  84. 

void,  where,  costs,  696. 

who  can  create,  4—6. 

words  must  be  sufBcient  to  raise,  6. 

TRUST  COMPANY, 

appointment  of,  as  trustee,  495. 
colonial,  appointment  of,  as  trustee,  496. 

TKUST  FOR  CREDITORS,  84—92. 
act  of  bankruptcy,  92. 
alienation  under  condition,  658. 
assent  of  creditors,  85. 

oestuis  que  trust,  creditors  are  not,  under,  91 . 
communication  of,  91. 
enforceable,  84 — 90. 

account  by  trustee,  90. 

acquiescence  without  execution,  86. 

assent  without  execution,  85. 

barred  debts,  payment  of,  89. 

Bills  of  Sale  Act,  when  to  be  registered  under,  84. 

conversion  by  trust  for  sale  in,  89. 

costs  of  trustee,  90. 

creditors  are  cestui^  que  trust,  when,  90,  91. 

death  of  debtor,  creditor  waiting  tUl,  excluded,  86. 

deed,  form  of,  84. 

delay  in  execution,  85. 

discretion  of  trustees  as  to  preferring  creditors,  87. 

dividend,  accession  after  declaration  of,  86. 

duties  and  liabilities  of  trustee,  90. 

fiduciary  position,  creditor  in,  securing  preference,  88. 

fraud,  cancelling  or  reforming  on  ground  of,  87. 

getting  in  estate,  trustees  to  bring  actions  for,  90. 

inspectorship  deed  is,  87. 

new  trustees.  Court  appoints,  of,  90. 

notice  of  avoidance  of  deed,  90. 

penalties  of  trustee,  90. 

preference,  right  of,  given  to  trustees,  87. 

proof  of  debts  under,  87. 

protection  of  trustee,  90. 

registration  of  deed,  84. 

release  of  debts,  when  implied,  89. 

resulting  trust  of  surplus  to  debtor,  88. 

secret  preference  secured  by  one  creditor,  88. 

security  by  trustee,  90. 

statement  of  accounts  by  trustee,  90. 

surplus,  resulting  trust  of,  to  debtor,  89. 

time  for  assent  of  creditors,  85. 

time  for  execution,  85. 

trustee-creditor,  rights  of,  87. 

wilful  default,  inspectors  liable  for,  87. 

will,  by,  84. 
executor,  revocation  by,  92. 
letter  of  licence,  92. 
unenforceable  or  revocable,  90 — 92. 

payment  when  requested  by  settlor,  92. 

request  to  pay,  revocable,  92. 

settlement,  trust  in,  to  pay  father's  debts,  92. 

settlor,  not  good  even  against,  91. 
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TEUST  FOE  Cli,EmTOB,S— continued. 
unenforceable  or  revocable — continued, 

trustee  in  bankruptcy  after,  rights  of,  92. 
trustees  under,  mere  agents,  90. 
ultimate  trusts  for  wife  and  children,  effect  of,  92. 
until  revoked  trustee  can  act  under,  91. 
voluntary  and  uncommunicated  is,  90. 

TRUST  FOB,  SALE  [Sale  under  Tkust],  323. 

TEUST  POWEE, 

Court  enforces  exercise  of,  254. 

disclaimer  of,  22. 

equal  distribution  by  Court  under,  254. 

executor,  exercise  of,  by,  after  renouncing,  21. 

exercise  of,  indispensable,  256. 

mode  of  exercise  of,  by  Court,  254 — ^259. 

rights  created  in  reliance  on  exercise  of,  254 — 256. 

sale,  as  to,  323. 

time  of  exercise  of,  258. 

TEUSTEB, 

account,  liability  to  [Accounts],  525. 
abroad,  no  excuse  for  not  getting  in  funds,  275. 
"  acting  "  not  recognised  in  law,  207. 
addition  of,  in  joint  purchase,  151. 

adverse  title  cannot  be  assert«i  by,  against  cestui  que  trust,  409,  564. 
appointment  of,  under  Settled  Land  Acts  [Settled  Land  Acts],  353. 
appropriation  by  executor  of  trust  legacy,  25. 
assent,  subsequent,  to  exercise  of  discretion,  259. 
assertion  of  legal  rights,  duty  of,  544. 

assign  of  beneficial  interest  of,  takes  subject  to  liability  of,  682. 
authority  to,  to  employ  particular  persons,  227 — ^229. 
bankruptcy  of  [Bankbuptcy],  37,  621. 
bare  [Bare  Teustee],  29,  30,  32. 
beneficial  interest  of,  passes  on  bankruptcy,  37. 
breach  of  trust  by  [Breach  of  Trust]. 
collusion  by,  with  mortgagee,  90. 
concealment  of  facts  from  cestui  que  trust  by,  528. 
co-trustee,  against,  action  by,  226. 
costs  of  [Costs],  688. 

creditors,  trust  for,  under  [Trust  fob  Ceedhobs],  84. 
custodian,  496. 

debtor,  how  converted  into,  64. 
debtor  to  trust  cannot  take  beneficial  interest,  682. 
decaying  timber,  power  to  out,  268. 
declaration  of  trust  by  vesting  property  in,  55,  59. 
definition  of,  2. 

definition  of,  in  Act  of  1888. ..617. 
delegation  to  co-trustee  [Delegation],  222. 
denial  of  trust  by,  25. 

de  son  tort  [Trustee  de  son  tort],  25,  206,  303. 
differences  between,  as  to  exercise  of  discretion,  259,  406. 
direction  to,  to  hold  on  new  trusts,  52. 
director,  in  what  sense  a,  175. 
disclaimer  by  [Disclaimeb],  19. 
disclaiming,  receipt  of  money,  by,  223. 
duties,  not  absolved  from,  by  administration  decree,  236. 
_ — duties  of,  on  appointment,  498,  505. 
equitable  assignees,  for,  51,  52. 
executor  becomes,  by  assent  to  trust  legacy,  25. 
fencing,  waste  of  manor,  right  of,  268. 
fitness  of,  under  Settled  Laud  Acts,  355,  358. 
for  sale,  purchase  by  [Purchase  of  Trust  Estate],  300. 
getting  in  trust  property,  duty  of  [GtEtting  ra],  270. 
gift  to,  when  set  aside,  79. 
gratuitous  bailee  of  trust  property,  233. 
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gravel  pita,  right  to  work,  268. 

impounding  beneficial  interest  of,  39,  682. 

infant,  liability  of,  279. 

infants,  for  powers  of,  under  sect.  42  of  Conveyancing  Act  [Inpakt], 

441. 
information,  duty  to  give,  to  cestui  que  trust,  528. 
insolvent,  retainer  by  executor  of,  of  debt  due  to  estate  by,  684. 
interference  with,  condition  as  to,  664. 
invalidly  appointed,  duty  of,  270. 
jointly,  must  act  [Joint  Action],  206. 
lease  by,  to  himself,  322. 

legal  estate,  when  he  takes  [Legal  Estate],  9. 
lunatic,  607. 

married  woman,  position  of,  as,  under  Act  of  1882... 473. 
mines,  rents  of,  set  aside,  destination  of,  269. 
mortgagee,  when  a  [Mortgagee],  307,  309,  601. 
name  of,  cestui  que  trust  using,  without  leave  of  trustee  or  the  Court, 

545. 
notice  to,  553. 

paid,  incur  no  greater  liability,  176,  307. 
passive,  25,  207. 

personal  liabOity  for  debts  in  carrying  on  trade,  282,  283. 
personal  security,  debtor  on,  where,  270. 
personally,  must  act  [Delegation],  212. 
powers  of,  effect  of  payment  in  under  Trustee  Act,  on,  429. 
profit,  not  allowed  to  make,  239. 

proof  by,  in  his  own  bankruptcy,  for  breach  of  trust,  39,  40. 
purchase  of  trust  estate  by,  300,  303. 
receipt  of  [Receipts  of  Teustbes],  345. 
recouping  default  before  taking  beneficial  interest,  39. 
refusal  of,  to  act  in  voluntary  trust,  70. 
refusal  of,  to  bring  action,  545. 
refusal  of,  to  exercise  discretion,  259. 

remuneration,  duty  to  act  without  [Eejiuxeeation],  239. 
retirement  of,  on  bankruptcy,  37,  504. 
reversion  on  renewable  lease,  purchase  of,  by,  172. 
revocable  trust  for  creditors,  of,  position  of,  90. 
separation  deed,  in,  necessity  for,  194. 
settle,  directions  to,  how  executed,  130. 
Settled  Land  Acts,  for  purposes  of,  who  are,  352. 
severing  defence  [Costs],  209. 
shares,  of  [Shakes],  384. 
sole,  payment  to,  of  money,  362,  504. 
thinnings  of  timber,  power  to  cut,  268. 
timber,  power  to  cut,  for  repairs,  267. 
transfer  to,  without  declaring  trusts,  65,  140. 
trouble,  allowance  for,  240,  243. 
unfit  on  bankruptcy,  37. 

vendor  dying  before  completion,  is  not,  when,  31. 
waste  of  manor,  right  to  grant,  268. 
wrong  investment,  when  may  be  taken  by,  373. 

TRUSTEE  ACT,  1888, 

8.  1:  definition  of  trustee  in,  617. 

8.  8:  limitation';  [Statttte.'?  of  Ltmitattons],  617. 

TRUSTEE  .VCTS  [New  TRnsTEEs]. 

TRUSTEE  DE  SON  TORT, 
agent,  when,  26. 

answerable  only  for  assets  received,  26. 
cestui  que  trust  unknown,  where,  26. 
denial  of  trust  by,  not  permitted,  25. 
fraud,  inducing  person  to  act  as,  26. 
heirs  unknown,  agent  receiving  rents  for,  26, 
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TEUSTEE  DE  SON  TOB,T— continued. 
informal  appointment,  acting  under,  26. 
relief  against  [Statute  op  LnnTATiONS],  599. 
who  is,  and  liability  of,  25. 

TRUSTEE  IN  BANKEUPTCY, 
dividends,  purchase  of,  304. 

husband's,  right  of,  to  furnitui-e  or  stock-in-trade  of  wife,  38. 
liberty  to  bid  at  sale  of  estate,  304. 
partner  of,  cannot  buy  estate,  304. 
removal  of,  when  wishing  to  buy  estate,  304. 
third  person,  in  name  of,  purchase  of  estate  by,  304. 
trustee  for  sale,  is,  and  cannot  buy  estate,  304. 

TRUSTEE  RELIEF  ACT  [now  Thusiee  Act,  1893,  s.  42],  426. 
bankers  with  notice  of  conflicting  clauns,  428. 
costs  under,  429. 

County  Court,  payment  into,  426. 
deduction  of  costs  on  payment  in,  429. 
improper  payment  in,  cases  of,  427. 

infant  becomes  ward  of  Court  by  payment  in  of  his  legacy,  429. 
insurance  company,  whether  it  may  pay  in  under,  428- 
justifiable  payment  in,  cases  of,  427. 

legacy,  release  of  residue  from  costs,  by  payment  in  of,  429. 
maintenance  after  payment  in  under,  452. 
majority  of  trustees  may  pay  in  under  amending  Act,  426. 
mortgagee  paying  in  surplus  under,  307,  427. 
originating  summons  in  lieu  of  payment  in  under,  426. 
powers  of  trustees,  effect  of  payment  in,  on,  429. 
purchaser  of  land  subject  to  charge,  428. 
questions  decided  on  payment  out,  429. 
release,  extent  of,  by  payment  in,  428. 
summons,  payment  out  on,  when,  429. 
survivors  of  trustees  may  pay  in,  427. 

TEUSTEE  TO  PRESERVE, 

purchase  by,  of  estate,  good,  304. 

rule  in  Shelley's  Case  when  avoided  by  interposition  of,  120. 


UNCEETAINTY, 

resulting  trust  from,  140. 
secret  trust,  of,  160. 

UNDUE  INFLUENCE, 

bar  of  remedy  where  [Statute  of  Limitations],  611. 

by  person  in  fiduciary  position,  79. 

continuance  of,  80. 

parent,  by,  80. 

solicitor  using,  on  purchase  from  client,  79. 

voluntary  deed  under,  set  aside,  79. 

USE  [Statute  op  Uses], 

limitations  of,  passing  legal  estate,  9. 

shifting,  contingent  remainder  valid  as,  not  now  destroyed,  15. 

trust,  when  equivalent  to,  9. 

use  upon  use,  limitation  of,  2. 


VALUATION, 

improper,  relief  under  Judicial  Trustees  Act,  706. 
land,  of,  proposed  to  be  purchased  by  trustees,  407. 
mortgage,  for  [Moetqaob,  Investment  on],  397 — 400. 
preserving  evidence  of,  398. 
sale  by  trustees,  before,  331. 
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VALUEE, 

cestui  que  trust  cannot  sue,  for  negligence  of,  400. 

independent,  397. 

instructions  to,  399. 

local,  400. 

mortgage,  for  [Moktgage,  Investment  on],  397—400. 

VENDOR, 

bare  trustee,  is  not,  while  unpaid,  30. 
constructive  trustee  is,  174. 
death  of,  before  completion,  31. 
description  of  trustee  as,  326. 

■\'ENDOR  AND  PURCHASER  ACT,  1874, 
summons  under,  403. 
trustees  may  adopt  restrictions  of,  403. 

^'ESTING, 

condition  after,  653. 

declaration,  500. 

heirlooms,  of,  under  executory  trust,  131. 

issue,  in,  under  executory  trust,  125. 

leaseholds,  of,  under  executory  trust,  130. 

portions,  of  [Portions],  462. 

VESTINa  ORDER  ['New  Trustees], 
copyholds,  of,  520. 
death  before  completion  of  sale,  33. 
deeds,  of,  516. 
land,  of,  512,  515,  522. 

no  legal  representative  to  take  trust  estates,  where,  30. 
personal  property,  of,  513. 
petition  for,  507. 
registration  of,  502. 
stock,  of,  518—520. 

VOLUNTARY  CONVEYANCES  ACT,  1893,  effert  of,  94. 

VOLUNTARY  SETTLEMENT, 
act  of  bankruptcy.  111. 
advancement  by  father  to  son,  107. 
Bankruptcy  Act,  1883,  s.  47,  under,  107. 

death  of  settlor,  after,  107. 

future  property,  of,  111. 

goodwill  not  taken  into  account  as  to  solvency,  110. 

marriage  settlement  when  void,  110. 

policy,  108. 

post-nuptial  settlement,  107. 

purchaser  for  value,  sale  to,  107,  109. 

"  settlement,"  meaning  of,  under  Act,  107. 

solvency,  test  of,  at  time  of  settlement,  110. 

transferees  for  value,  108. 
bankruptcy  laws,  when  void  as  against,  107. 
confirmation  of,  83. 
creditors,  when  void  against,  under  13  Eliz.  c.  5... 100 — 111. 

action,  after,  brought,  105. 

assets  insufficient,  103. 

cancellation  not  ordered,  106. 

collusion,  105. 

consideration,  difficulty  of  applying  Act,  where  there  is,  101. 

consideration   untruly  stated,   104. 

contingent  liabilities  considered,   105. 

contrivance  to  defraud  creditors,  104. 

death  of  settlor,  106. 

declaration  avoiding,  made  in  action  to  set  aside,  106. 

deed  retained  by  settlor  and  kept  secret,  105, 
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VOLUNTAEY  SETTUEKEST— continued. 

creditors,  when  void  against,  under  13  Eliz.  c.  5 — continued . 

"delay,  hinder,  or  defraud,"  to,  is  void,  100. 

delaying  creditors,  necessary  consequence,  where,  103. 

embarking  in  trade,  intention  of,  105. 

entire  property  settled,  103. 

execution,  to  evade,  105. 

existing  debts,  where,  not  necessarily  fraudulent,  102. 

family  arrangement  providing  for  settlor's  debts,  102. 

fraud,  badges  of,  105. 

future  and  present  property  settled,  103. 

indebtedness  at  time  of  settlement,  103. 

insolvency  not  necessarily  badge  of  fraud,  103. 

intent  to  defraud,  104. 

intention  to  incur  further  debts,  103. 

judgment,  to  evade,  105. 

marriage  consideration,  if  fraudulent,  within  Act,  101. 

meritorious  consideration  does  not  exclude  Act,  101. 

other  unsettled  property  enough  to  pay  debts,  103. 

possession,  settlor  remaining  in,  105. 

preference  of  creditors  not  regarded  under  Act,  102. 

property,  any  kind  of,  within  Act,  100. 

provision  for  debts  and  for  family,  good,  102. 

reservation  of  interest  tOl  bankruptcy,  104. 

revocation,  power  of,  105. 

secrecy,  a  badge  of  fraud,  105. 

security,  creditors  holding,  106. 

sequestration,  to  evade,  105. 

subsequent  creditors,   rights   of,  106. 

subsequent  unconnected  insolvency,  103. 

test  of  fraudulent  conveyance,  103,  105. 

value,  settlements  for,  within  Act,  101. 

withdrawal  of  property,  103. 
deceased  wife's  sistor,  settlement  on  marriage  of,  185. 
feme  sole,  by,  until  marriage,  with  further  trusts  after  marriage,  83. 
post-nuptial  settlement,  when  it  is,  107,  126. 
purchasers,  when  void  against,  under  27  Eliz.  o.  4. ..93. 

advance    to  settlor  on    note    is  consideration  as  against    pur- 
chaser, 95. 

ante-nuptial  agreement  by  parol  not  completed,   effect  of,  98. 

bona  fide,  sale  must  be,  100. 

chattels,  Act  does  not  apply  to,  93. 

consideration  taking  case  out  of  Act  [Consldeeation],  94. 

contract  including  volunteers,  may  bring  them  within  considera- 
tion, 97. 

covenants  in  lease,  96. 

equitable  mortgagee  a  purchaser  under  Act,  95. 

evidence  of  consideration  given.  99. 

fraud,  smallness  of  consideration,  evidence  of,  94,  100. 

"good"  means  valuable  consideration  under  Act,  93. 

infant's  settlement  voidable,  and  if  unratified  voluntary,  98. 

intent  to  defraud  and  deceive,  93. 

invalid  marriage,  settlement  on,  is  void  under,  97. 

lessee  or  his  assign  a  purchaser  under  Act,  95. 

meritorious  consideration,  deeds  for,  within  Act,  94. 

mortgagee  a  purchaser  under  Act,  95. 

mortgagee  of  settlor  selling,  right  of  volunteers  to  surplus,  100. 

personal  estate.  Act  does  not  apply  to,  93. 

post-nuptial  settlement  may  not  be  voluntary,  when,  98,  99. 

presumption  of  fraud,  how  arrived  at,  93. 

purchaser  with  notice  of  voluntary  settlement  entitled,  94. 

quantum  of  consideration  requirid  to  exclude  Act,  94. 

real  estate,  statute  applies  only  to,  93. 

sale  to  purchaser  must  be  by  settlor  himself,  100. 

separation  deed,  covenant  by  third  person  in,  99. 

subsequent  consideration  imported,  100. 
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V'OLUXTAJiY  SETTLEMENT—,  o,ttH,.cit. 

pui-Lliasers,  when  void  against,  uudi-r  27   Eliz.  c.  1 — fuiitiitat'd. 

\  olQutary  Coaveyauees  Act,  iBrfd,  effect  of,  94. 

volunteers  under,  wlio  are  [Volunteers],  y,. 

value,  sale  must  be  for,  100. 
separation  deed  when,   193. 
set  aside,  when,  77 — S3. 

acquiescence  and  change  of  position,  S2. 

adult,  deliberate  act  of,  binding,  78. 

advice,  independent,  want  of,  80. 

death  of  settlor  or  grantee  does  not  prevent,  82. 

delay  operating  as  confirmation,  82. 

explanation,  want  of,  78. 

fiduciary  position  of  donee,   79. 

gifts,   78. 

ignorance  of  contents  or  legal  eifect  of  deed,  78,  80. 

imprudence  no  ground,  78. 

infancy,  when  a  ground,  78. 

parent  taking  gift  from  chQd,  80. 

power  of  appointment,  absence  of,  82. 

power    of   revocation,   absence   of,   82. 

pressure,  79. 

solicitor  taking  gift,  79. 

trustee  taking  gift  from  cestui  que  trust,  79. 

undue  influence,  79. 

unusual  clauses  unexplained,  81. 

VOLUNTARY  SOCIETY,  property    of,  where    members    ha\e   no     in 
terest  in,  7. 

VOLL  NTAEY  TRUST, 

acceptance  of  benefit  unnecessary,  70. 

bill  of  sale,  55. 

breach  of  trust  under,  72. 

chattels,  of,  42. 

chose  in  action,  assignment  of,  incomplete  or  complete,  51. 

communication  of,  to  donee,  70. 

completion  of,  83. 

condition  may  be  annexed  to,  70. 

confirmation  of,  83. 

copyholds,   of,  without  surrender  incomplete,  .50. 

covenant,  voluntary,  .58. 

creation  of,  modes  of,  47. 

creditor,  for  [Tkust  foe  Creditors],  84. 

cum  onere,  volunteer  not  disclaiming  takes,  69. 

death  of  settlor  before  surrender  of  or  admittance  to  copyholds.  50. 

declaration  of  trust,  55. 

deed  retained  after  execution,  71. 

delivery  of  deed,  71. 

disclaimer  of  interest  under,  69,  70. 

equitable  interests,  by  assignment  of,  51 — 55. 

complete  if  settlor  has  done  all  he  can,  51. 

covenant  to  settle,  54,  55. 

declaration  of  trust,  supported  as,  52. 

direction  to  trustees  to  hold  property  for  or  to  pay  income  to 
donee,  52. 

enforceable  against  trustees  of  interest  assigned,  52,  55. 

equity  of  redemption,  54. 

expectancy,  of,  53. 

lease,  equitable  title  to,  of,  53. 

legal  estate,  settlor  .getting  in,  does  not  avoid,  54. 

new  trusts  may  be  .created,  52. 

notice  to  trustees  upon,  52. 

rebutting,    evidence,    where    equitable   right    not    perfectly   re- 
leased, 54. 

G.  ® 
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VOLUNTAliV  TUUST— continued. 

equitable  interests,  by  aasignment  of — continued. 

residue,  sliare  of,  52. 

reversionary  interest,  S2. 

trustees  of  equitable  interest  are  trustees  for  assignees,  52. 

whole  interest  of  settlor,  whether  legal-  or  equitable,  62. 
estoppel,  its  effect  on  imperfect,  54. 
freeholds,  conveyance  of,  by  deed-poll,  49. 
imperfect,  what  is,  47,  48. 
incomplete  gift  not  construed  as,  47. 
jurisdiction  to  enforce,  47. 
lease,  settlement  of,  but  not  granted,  50. 
leaseholds,  assignment  of,  must  be  by  deed,  60. 
letters,  by,  46,  58,  59,  65. 
liability  of  trustees  under,  72. 
loan  or  gift,  70. 

mutual  agreement  to  benefit  third  persons  not  parties,  73. 
parent  delivering  money  to  child  presumed  to  give  it,  70. 
perfect,  must  be,  47. 

post-nuptial  settlement  not  enforced  ^or  children  not  parties,  73. 
power  of  attorney  to  surrender  copyholds,  50. 
ratification  of,  by  subsequent  promise,  83. 
rectification  of,  76. 
refusal  of  trustee  to  act  in,  69,  70. 
renewal  of  lease  settled  by  voluntary  settlor,  60. 
representatives  not  compelled  to  perfect  incomplete,  48. 
retainer  by  trustees  nnder,  72. 
revocation  of  incomplete,  during  settlor's  life,  48. 
revocation  of,  generally,  72. 
setting   aside   [Voujittary   Settlement],   77. 
subscriptions,  63,  142. 

subsequent  settlement,  right  of  volunteer  against,  69. 
subsequent  voluntary  dealing  after,  67. 
third  persons  for,  not  parties  to  settlement  [Contkaot],  73. 
transfer  to  beneficiary,  47,  48. 
unalterable  if  complete,  72. 
vesting  in  trustees,  47. 

volunteer  entitled  against  subsequent  disposition,  69. 
will  confirming  incomplete,  68. 

VOLUNTEER, 

contract  admitting  participation  of,  97. 

declaration  of  rights  of,  65. 

equities  affecting  donor,  bound  by,  71. 

injunction  to  preserve  rights  of,  66. 

parol  trust  of  chattels  in  favour  of,  42. 

purchase  without  notice  cannot  be'  pleaded  by,  71,  576. 

subsec[uent  settlement,  right  against,  69. 

who  is,  under  27  Eliz.  c.  4... 97. 

adopted  child,  97. 

children  of  future  marriage,  97. 

collaterals,  87. 

next  of  kin,  97. 

strangers,  i97. 

widower's  children,  95. 

VOTE,  cestui  que  trust,  right  of,  to,  434. 
VOUCHERS,  production  of,  out  of  Court,  528. 


WARD  OF  COURT  [Infant], 

infant  is,  under  Trustee  Act,  429. 
settlement  by  male  or  female,  4. 
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WASTE, 

injunction  against,  546. 

permissive,  liability  of  trustees  for,  547. 

protection  against,  by  tenant  for  life,  547. 

WASTE  OF  MANOR,  grant  of,  by  trustees,  268. 

WASTING  SECURITIES,  CONVERSION  OF,  288—299. 
accumulations  until  proper  investment,  297. 
annuities,  ciiarge  of,  where,  291. 
authorised  securities  not  within  rules  as  to,  296. 
breach  of  trust  does  not  alter  rules  as  to,  292. 
business  included  in  residue,  rule  applies  to,  291 . 
consent  of  tenant  for  life  to  sale,  necessity  for,  effect  of,  295. 
contingent  interests,  290. 

debts,  sale  to  pay,  when  contrary  intent  to,  293. 
deferred,  interest  given  where,  290. 
deferred  sale  for  definite  time,  294. 

deficient  fund  from  sale  under  mortgage,  adjustment  of,  299. 
delay  in,  compensation  to  tenant  for  life  for,  297 . 
directions  for  sale  do  not  prevent  specific  enjoyment,  294. 
discretionary  power  of  sale,  effect  of,  292,  294. 
division  of  "  corpus  "  at  death  of  tenant  for  life,  effect  of,  294. 
enumeration  of  particulars  of  gift  shows  intention  against,  292. 
future  interests,  290. 
gift  over,  specific,  where,  295. 

government  securities  to  be  retained  includes  long  annuities,  295. 
Howe  V.  Lord  Dartmouth,  rule  in,  288. 
"  income,"  direction  to  pay,  is  not  against,  293. 
inconvertible  profitable  property,  retention  of,  297. 
intention,  contrary,  289,  292. 
interest,  rate  of,  290. 
leaseholds,  S91. 

legacies,  contingent,  income  of  fund  set  apart  for,  298. 
liabilities  outstanding,  how  borne,  298. 
long  annuities,  295. 
maintenance,  gift  for,  296. 
partial  conversion,  296. 
postponed  sale  of  real  estate,  294. 

postponed  sale  till  death  of  tenant  for  life,  effect  of,  294. 
real  estate  included  in  residue,  rule  applies  where,  292. 
recouping  income  where  neglect  of,  rule,  292. 

recovery  of  outstanding  or  unexpected  assets,  adjustment  on,  298. 
"  rents,"  direction  to  pay  to  tenant  for  life,  293. 
residue  including,  given  to  persons  in  succession,  290. 
reversion,  proportion  of,  for  tenant  for  life,  290. 
rise  in  price  of  authorised  investments  for,  297. 
sale  of -reversionary  interests,  290. 
sale,  power  of,  293. 

Settled  Land  Act,  1882,  s.  34,  sa^eiof  leaseholds  under,  363. 
specific  enjoyment,  intention  to  give,  in,  289,  292. 
specific  gift  rebuts  presumption  as  to,  292. 
summary  of  rights  of  tenant  for  life,  294. 
support  of  tenant  for  life  and  children,  effect  of  gift  for,  296. 
time  at  which  specific  enjoyment  begins,  296. 
trust  for  sale,  effect  of,  295. 
unauthorised  securities  within  rule  as  to,  290. 
unconverted  part,  income  from,  how  calculated,  297. 
unsold  portion,  gift  of  income  of,  effect  of,  294. 
vary,  power  to,  contrary  intent  to,  293. 

WIFE, 

advancement  of,  by  purchase  in  her  name,  149. 
breach  of  trust  by  [Married  Woman],  677. 
purchase  in  name  of  [Restti.ttng  Trust],  149. 


ay 
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WILFUL  DEFAULT,  669. 

accounts  with,  not  ordered  under  Ord.  XV.,  828,  670. 

after-acquired   property,   new   trustee's  liability   as   to   covenant   to 

settle,  205. 
leaving  money  in  auctioneer's  hands,  670. 
negligence  as  to  custody  of  property,  234. 
non-investment,  372. 

originating  summons,  order  on,  involving,  670. 
pleading  a  case  of,  66i9. 

practice  as  to,  does  not  apply  to  breach  of  trust,  671. 
proof   of,   669. 
what  is,  669. 

WILL, 

attesting,  providing  for  profit  costs,  243. 
^compromise,  power  to,  in,  effect  of,  262. 
^  confirming  declaration  of  trust,  68. 
creditors,  trust  for,  in,  84. 

declaration  of  trust  cannot  be  revoked  by,  67. 
disputing,  conditions  as  to,  664. 

executory  trusts  in  [Executory  Trosts],  127 — 130. 
infant's,  5. 

informal,  not  supported  as  secret  trust,  158,  159. 
legal  estate,  when  it  passes  to  trustees  under  [Lkqal  Estate],  9. 
lunatic's,  6. 

secret  trust  founded  on  not  altering,  156,  159. 
sovereign,  of,  628. 
Statute  of  Uses  does  not  apply  to,  10. 

WEIT  OF  ASSISTANCE  against  defaulting  trustee,  533. 

WRONG  PAYMENT, 

trustee  de  son  tort,  liability  of,  for,  26 . 
trustee,  by,  liability  for,  418. 


YOUNGER  CHILDREN  [Portions]. 


THE  END. 
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